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 THE DRUGS ACT 2005 (COMMENCEMENT NO.3) ORDER 2005 (S.1.2005/3053)  
Related Orders : The Criminal Justice and Court Services Act 2000 (Commencement No 15) Order 2005 (S.I.2005/3054); and 

The Criminal Justice Act 2003 (Commencement No. 11) Order 2005 (S.I. 2005/3055)
Introduction

1.  The purpose of this Circular is to draw attention to the Drugs Act 2005 (Commencement No.3) Order 2005 (S.I. 20005/3053) and the provisions under the Drugs Act 2005  which it brings into force on 1st December 2005. These are:  section 7 (testing for presence of Class A drugs); sections 9,12,18 and 19 and, in so far as they relate to an initial assessment under section 9, sections 11, 15, 16 and 17 in  Part 3 (Assessment of Drug Misuse) and section 23 and Schedules 1 and 2 (amendments and repeals) to the extent not already in force. (The provisions in Part 3 of the Drugs Act 2005 in relation to a follow-up assessment under section 10 are not being brought into force at this time).
2.  Section 7 and the amendments in paragraphs 1 to 4 of Schedule 1 amend the Police and Criminal Evidence Act 1984 (PACE) to provide for the introduction of testing for specified Class A drugs on arrest, while retaining the current provisions under section 63B of PACE to test for specified Class A drugs (heroin,cocaine/crack) after charge.  Part 3 of the Drugs Act 2005  (DA 2005) introduces a new power in section 9 for the police to require persons who have tested positive when tested on arrest or on charge under s63B of PACE  to attend an assessment of their drug use (an initial assessment) with a suitably qualified person. The new powers can be exercised at this stage only in respect of persons aged 18 and over.
3.  It should be noted that while these powers extend to England and Wales, under the notification arrangements set out in sections 7(7) and 9(5) of the DA 2005, these new measures (as well as any further implementation of testing on charge) will be available only in named police stations/ police areas where the relevant Chief Officers of Police have been so notified by the Secretary of State. They will not apply to any police stations/police areas unless such notification has been given and not withdrawn.  Further details about implementation are given at paragraph 9 below. 
4.  A new version of the full PACE Codes of Practice, which is currently before Parliament and expected to come into force in January 2006, includes revisions to section 17 of Code C, relating to drug testing, to take account of the introduction of testing on arrest and the police powers to require an initial assessment.  

Drug testing of persons in police detention 
5.  The powers for drug testing under section 63B of PACE, as introduced by section 57 of the Criminal Justice and Court Services Act 2000 allow the police, in certain police areas where the provisions have  been brought into force (22 police areas at present), to test adult persons for specified Class A drugs when they have been charged with either a “trigger” offence( or any offence when authorised by a police officer of inspector rank or above who has reasonable grounds to suspect that misuse of a specified Class A drug caused or contributed to the offence. (This now becomes the “charge condition under amendments made by section 7 of the Drugs Act.)

6.  Section 5 of the Criminal Justice Act 2003 extended the powers with effect from 1st August 2004 to enable the police to test persons aged 14 and over after charge (subject to statutory notification that appropriate arrangements were in place either in the police area as a whole, or in particular police stations, for the testing of under eighteens) . The provisions are currently being piloted for 14 -17 year olds in selected police stations in 7 police areas.  

7.  The Drugs Act 2005 now further amends s63B of PACE to introduce testing on arrest for adults.   To facilitate the implementation of these three distinct powers, section 7 was drafted in a way which relies on the earlier provisions being commenced and which tidies up the statute book.  The two earlier provisions are therefore being brought fully into force by the Commencement Orders listed below, with effect from 1st December 2005, when section 7 of the Drugs Act 2005 comes into force. 
· The Criminal Justice and Court Services Act 2000 (Commencement No 15) Order 2005 (S.I.2005/3054) which commences section 57 of that Act to the extent not already in force. 
· The Criminal Justice Act 2003 (Commencement No. 11) Order 2005 (S.I. 2005/3055) which commences section 5 of that Act to the extent not already in force. 
8.  The effect of this is that section 7 of the DA 2005 will govern all the provisions for drug testing under section 63B of PACE, namely, testing on arrest for adults, testing on charge for adults and testing on charge for the under-eighteens, as the case may be.  The testing will be permitted where the relevant arrest, charge and age conditions are met and where a statutory notification that arrangements are in place for the relevant group concerned has been issued by the Secretary of State. 
Implementation of drug testing on arrest and the required initial assessment 

9.  It is proposed to implement the provisions for testing on arrest and for the required initial assessment in the Drug Interventions Programme (DIP) intensive areas – initially in the police stations within the police areas of Nottinghamshire, South Yorkshire and Greater Manchester where adult drug testing on charge is already in operation.  (Implementation will then be extended to the police stations operating drug testing on charge in the remaining DIP intensive areas in England from 31st March 2006).    

10.  These new provisions will be available in the police stations listed in Annex A  from 1st December 2005 following statutory notification to the relevant Chief Officers of Police that appropriate arrangements for testing on arrest (i.e. the taking of samples from persons in respect of whom the arrest condition is met) have been made for the particular police stations concerned in their area and that arrangements for conducting the required initial assessments have also been made in respect of those tested at those police stations.  Detailed guidance for police and Criminal Justice integrated Team (CJIT) workers has been issued.
 Drug testing on charge: continuation of current arrangements 

11.  Drug testing on charge for adults is currently in operation in certain police stations in 22 police areas as listed in Annex B.   Drug testing on charge for adults will continue in those police stations from 1st December 2005 by virtue of section 7(13) of the DA 2005, which provides for the notification condition to be treated as being satisfied for the purposes of testing adults on charge where section 63B(2) of PACE was in force immediately before section 7 of the DA 2005 comes into force. 

12.  Section 7(13) also makes provision in respect of testing persons aged 14 to 17 on charge (which is currently being piloted in selected police stations in 7 police areas).  The notification condition under the DA 2005 is deemed to have been met where notification has already been given under section 63B(9) of PACE and has not been withdrawn before section 7 comes into force. 

13.  Courts which receive defendants from police stations where drug testing is in operation will need to be aware of these arrangements and the implications  for decisions on bail – in particular the drug users: restriction on bail provisions under the Bail Act 1976(.
Policy Background   
14.  The new provisions are being implemented as part of the Drug Interventions Programme, which involves criminal justice and drug treatment providers working together with other services to provide a tailored solution for adults - particularly those who misuse Class A drugs - who commit crime to fund their drug misuse.  Its principal focus is to reduce drug-related crime by engaging with problematic drug users and moving them into appropriate treatment and support.  It aims to break the cycle of drug misuse and offending behaviour by intervening at every stage of the criminal justice system to engage offenders in drug treatment.  

15.  Testing on arrest will identify adults misusing specified Class A drugs earlier in their contact with the criminal justice system so that they may be steered into treatment and away from crime as soon as possible.  It will also increase the volume of drug misusing arrestees identified and will ensure that those who misuse drugs but are not charged with an offence are nevertheless helped to engage in treatment and other programmes of help. The new assessment requirement provides an opportunity to increase the engagement of drug users with skilled drug workers as a first step into treatment and support. 
16.  The sanctions under these provisions for failing without good cause to provide a sample or for failing to attend and remain for the duration of an initial assessment are there to encourage problematic drug users to comply with the request to provide a sample for drug testing and with any requirement to attend an assessment so that they can be moved into appropriate treatment and support and away from crime. It is important, therefore, that enforcement action is taken where appropriate and that any prosecutions arising in this respect are dealt with appropriately by the courts in order to ensure the credibility of the provisions and to achieve compliance with them. Against this background it will be for the courts to decide whether an individual had good cause for failing to comply and to decide on any penalty to be imposed.        
Key changes made by section 7 (testing for presence of Class A drugs)

17.  This section makes a number of amendments to PACE to allow for the introduction of drug testing of persons on arrest, as set out below.  
· The power to request and take a sample after arrest arises where the person has been brought before the custody officer and where the arrest condition is met – that is, the person has been arrested for a “trigger” offence (but not charged with that offence); or has been arrested for any other offence  and a police officer of inspector rank or above, who has reasonable grounds to suspect that the misuse by the person of any specified Class A drug caused or contributed to the offence, has authorised the taking of the sample.  
(The power to test on charge in such circumstances (that is, where “the charge condition” is met) remains as before). 
· Section 7(9) amends section 63B to ensure that where a sample is taken from a person on arrest, they cannot be drug tested twice during the same period of continuous detention if they are then charged with that offence (or any other offence which meets the charge condition (i.e. a trigger offence or an offence where an inspector’s authorisation is applicable)) during that period of detention.  Where that is the case, however, the sample taken on arrest must be treated as though it were taken in respect of the offence for which they were charged, and recorded in the custody record.  
N.B.  This new provision (new section 63B(5B) of PACE)  has implications for the courts when considering bail under the Drug users: restriction on bail provisions of  the Bail Act 1976.  (See paragraph 13 above).  In such circumstances a positive test in respect of a sample taken after arrest is relevant to the court in the same way as a positive test after charge.  

· The amendments made by the DA 2005 provide for testing in the three situations; adults after charge, under eighteens (14-17 year olds) after charge and adults on arrest, subject to the relevant notification being given by the Secretary of State in respect of the particular group concerned that appropriate arrangements have been made for the police area concerned or for particular police stations.

Key changes made by Schedule 1  (amendments)
18.  Schedule 1 amends sections 37 and 38 of PACE to take account of the introduction of testing on arrest and amendments to section 63B of that Act. 
· In particular, section 37 of PACE (duties of custody officer before charge) is amended by paragraph 2 to enable persons who are to be released on bail without charge to be detained for the purpose of enabling a sample to be taken so long as the overall detention period does not extend beyond 24 hours from the relevant time (as defined in section 41 of PACE).  

· Paragraph 3 makes amendments to section 38 of PACE (duties of custody officer after charge) to take account of the amendment to section 63B(3) in respect of the age condition. 
· Paragraph 4 amends section 63B of PACE to permit the drug test result to be disclosed for the purpose of an initial (and any follow-up) assessment and for the purpose of proceedings in respect of  failure to attend and remain for the duration of those assessments. 
Part 3  (Assessment of Misuse of Drugs) 
Sections 9, 12, 18 and 19 and sections 11, 15-17 in so far as they relate to an initial assessment imposed under section 9 
19.  The Drugs Act 2005, which introduces these provisions can be found at: www.legislation.hmso.gov.uk/acts.htm  

Key points  

· Section 9  : This introduces a new discretionary power  for the police to require persons who have tested positive for a specified Class A drug when tested on arrest or charge, to attend an assessment of their drug use (an initial assessment) with a suitably qualified person (as defined in section 19).  
· The provisions for the police to require a follow-up assessment under section 10 and provisions relating to the follow-up assessment are not being brought into force at this stage.
· The power to require an initial assessment can only be exercised at this stage in respect of persons aged 18 and over and only where the relevant chief officer of police has been notified that arrangements for conducting initial assessments have been made for persons from whom samples have been taken at the police stations in which the person is detained. 
· Under section 11, which imposes a number of obligations on police officers where they require a person to attend an initial assessment, the individual must be warned by the police - orally and in writing - that they may be liable to prosecution if they fail without good cause to attend the initial assessment and remain for its duration.  If the arrangements for the assessment are varied by the police or the assessor, the individual will be advised in writing and will be warned again of the consequences of failure to attend / remain. 
· The person is required to attend and stay for the duration of the assessment. If they fail to do so, without good cause, they commit an offence for which they are liable on summary conviction to a sentence of imprisonment, a fine or to both. (section 12) 
· A duty is placed on the initial assessor to inform the police where a person fails to attend or remain for the initial assessment. 
· Information obtained as a result of an initial assessment may be disclosed without written consent to those involved in the conduct of the assessment and to enable the court to determine whether the assessment fulfils the purposes of a relevant assessment under the drug users: restriction on bail provisions (RoB).
· The requirement to attend an initial assessment ceases if, before this takes place, a further analysis of the sample taken reveals that it was negative.  

Section 17 : Relationship with Bail Act 1976 etc.  
· The requirement to undergo an initial assessment and remain for the duration ceases if the person is charged with the related offence and the court grants conditional bail under the Bail Act 1976 to undergo a relevant assessment and participate in any relevant follow-up.   

· A relevant assessment under the Drug users: Restriction on Bail provisions in the Bail Act 1976 (RoB) is to be treated as having been carried out for the purposes of the restriction on bail provisions where a person attends for the duration of the required assessment imposed under section 7 of the DA 2005 and the assessor is satisfied that the required assessment fulfilled the purposes of the RoB relevant assessment.  
· Information relating to the required assessment may be disclosed to enable a court considering an application for bail to determine whether the initial assessment fulfilled the purposes of a relevant assessment under RoB.
· Police officers and suitably qualified persons conducting a required assessment are to have regard to any guidance issued by the Secretary of State in respect of the assessment provisions (section 18).
20. A copy of this Circular can be found on the Home Office Circulars Website at  www.circulars.homeoffice.gov.uk .
The relevant Commencement Orders can be found at:  
http://www.opsi.gov.uk/si/si2005/20053053.htm
http://www.opsi.gov.uk/si/si2005/20053054.htm
http://www.opsi.gov.uk/si/si2005/20053055.htm
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( S.I. 2004/1892 and HOC 42/2004 refer 


( The Bail Act 1976 was amended by section 19 of the Criminal Justice Act 2003 to provide for a restriction on court bail for defendants aged 18 and over who have tested positive for a specified Class A drug under section 63B of PACE who refuse to undergo a relevant assessment of that drug misuse when offered or, having undergone such an assessment, refuse to participate in any relevant follow-up proposed. HOC 15/2005 refers. 
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