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Background to this submission
This paper sets out the Equality and Human Rights Commission’s analysis of the government’s proposals in the consultation paper ‘Equality Act 2010: Removing: (a) employment tribunals' power to make wider recommendations in discrimination cases; and (b) the procedure for obtaining information '.
The submission relates to a number of the Commission’s statutory duties. 
First, the Commission has a statutory duty under the Equality Act 2006
 to encourage and support the development of a society in which:  people's ability to achieve their potential is not limited by prejudice or discrimination; there is respect for and protection of each individual's human rights; there is respect for the dignity and worth of each individual; each individual has an equal opportunity to participate in society; and there is mutual respect between groups based on understanding and valuing of diversity and on shared respect for equality and human rights.
Second, the Commission has statutory duties under the Equality Act 2006 to encourage good practice in relation to equality and diversity; promote understanding and awareness of rights under the Equality Act 2010; enforce the Equality Act 2010; and work towards the elimination of unlawful harassment.
 
Third, the Commission is responsible for monitoring the effectiveness of the equality and human rights enactments and advising on the effectiveness of enactments, as well as the likely effect of a proposed change of law
.
Equality and Human Rights Commission’s analysis of proposals
The Equality and Human Rights Commission has analysed the government’s proposals to remove: 

(a) employment tribunals' power to make wider recommendations in discrimination cases; and 

(b) the procedure for obtaining information. 
The Commission does not support the proposed changes. We believe that the power to make wider recommendations has the potential to benefit employers, employees and the justice system and does not place a disproportionate burden on employers. We believe that the existing procedures for obtaining information are effective in resolving potential claims and their removal would not reduce the burdens on business.
1. Assessment of proposal to remove employment tribunals' power to make wider recommendations in discrimination cases in s.124(3)(b)

The Commission does not support the removal of this power because:

· it has been in place for less than two years and it is therefore too early to judge its effectiveness in reducing repeat discrimination

· it has the potential to benefit employers, employees and the justice system

· we do not think that wider recommendations place a disproportionate burden on business: 
· there is evidence that the power to make recommendations is used proportionately and that where an employer has or would take steps voluntarily, recommendations will not be made

· the burden of the provision only falls on those employers who have lost discrimination cases

1.1 The potential benefit of the power to make wider recommendations
The Commission believes that the ability to make "wider" recommendations is an important one which should be retained. Its removal would limit the powers of tribunals to make recommendations to those cases where the recommendations would alleviate the discrimination for the individual claimant only.

The Commission believes that the power to make wider recommendations has a number of potential benefits so long as the recommendations are followed. The power benefits:

· the employer: the employment tribunal gives an employer a clear indication of steps to take to address the discrimination identified from the detailed evidence. If employers take these steps, it reduces the risk of further discrimination claims arising and strengthens the defence that the employer took reasonable steps to prevent discrimination occurring
. 

· the employer's remaining employees (in cases where the claimant has left employment): where an employer follows the wider recommendations, this reduces the  risk of other employees experiencing discrimination at work. This is likely to result in benefits for the employer in terms of reduced stress at work; sickness absences; managerial time spent dealing with disputes; and staff turnover.

· the employment tribunal system and other organisations involved in dealing with employment tribunal claims such as ACAS: an employer’s positive response to recommendations reduces the burden on these organisations by reducing the potential for further discrimination claims.

1.2 
Extent of the use of the wider recommendations power

The power to make wider recommendations has been in place for less than two years and it is therefore too early to judge its effectiveness in reducing repeat discrimination.  The Commission has some evidence about the extent of use of the power.  
In the period Oct 2010 to June 2012 the Commission received and considered 372 successful employment tribunal decisions.
 Recommendations were made in 13 of these cases. It is not always clear from the decisions whether Employment Tribunals made the recommendations under the wider recommendation power in s.124(3)(b) or the narrower power in s.124(3)(a). However, the recommendations in 8 of these cases appear to have been made under the wider power. 
Claimants may not be aware that they can request that the tribunal make recommendations in their case. Neither the current ET1 form nor the guide to making a claim
 refer to the possibility of recommendations being made. 
1.3 
Effectiveness and proportionality of use of the power

The Commission received a number of the decisions where Tribunals made recommendations consisting of a judgement without full written reasons. In these circumstances it is difficult to assess the effectiveness and proportionality of the recommendations because the detailed facts of the case are not known. 
The Commission analysed the employment tribunals’ decisions it has received to date in which wider recommendations were made. The Commission's preliminary view is that tribunals generally do act proportionately, taking into account the size and resources of an employer in making its recommendations.

The effectiveness of recommendations is more difficult to establish because there is no automatic method for enforcing wider recommendations. The Commission is aware that some tribunals include in recommendations a requirement that the employer report back to the tribunal to confirm that steps have been taken. 

The Commission also makes cases with a recommendation from an employment tribunal a priority for follow up action. It is in contact with some employers to whom recommendations have been directed, both under the current and the previous recommendation making powers. In such cases the Commission asks the employer what steps they have taken to address the recommendations made. 

It is not appropriate to discuss outcomes in specific cases as this would breach confidentiality. However, the Commission's experience is that employers respond in different ways. Some employers accept the recommendations as a useful framework to address the problems identified by the employment tribunal.  Other employers seem unwilling or in some cases lack the organisational capability to implement them effectively. 

1.4 
Assessment of the impact on employers
The consultation paper states that an employer has "no way of knowing how or when a tribunal may make [a wider] recommendations; or whether it is feasible or affordable for them to comply." 
  We do not agree with this view:

· an Employment Tribunal hears representations from the employer before deciding on the appropriate recommendation. 
· where the employer feels that the recommendations are disproportionate it has the right to appeal against them to the Employment Appeal Tribunal
. 
The Commission is not aware of any appeals being heard in relation to recommendations made under the wider power in the Equality Act 2010.

The Consultation notes that the British Chambers of Commerce believes that the power is not required because employers often make changes to their policies anyway.
 

The Commission agrees that in some cases employers do take proactive steps to address the discrimination identified by the tribunal. The tribunal is unlikely to make a recommendation where there is evidence that an employer is already taking steps voluntarily
.  For these employers the power to make recommendations is not likely in the Commission's view to be an additional "regulatory burden".

However, in the Commission’s experience some employers do not take action voluntarily as they do not accept that their policies or practices need to change despite losing a discrimination case
. The Commission's view is that it is appropriate that a "regulatory burden" should fall on these employers as a result of failing to adhere to the law.
1.5 
Need for a better evidence base

The power to make wider recommendations has only been in force since October 2010. The Commission's view is that this time period does not provide a sufficient evidence base to assess whether the power is being used effectively and proportionately and whether it is a disproportionate burden on business. 

A better evidence base might also clarify whether removal of the power might have more of an impact on people with some protected characteristics under the Equality Act 2010. This analysis would contribute to ensuring the required due regard to the aims of the Public Sector Equality Duty in s.149 of the Equality Act 2010.

The Commission's view is that a review in October 2013 would be reasonable because it would allow: 
· data about recommendations made to be systematically collected from ET decisions for 12 months from the end of the current consultation;
· time for the outcomes of  recommendations made already to become clear. 
2. Assessment of the proposed repeal of the question and answer procedure in s.138 Equality Act 2010
The Commission does not support the removal of this power. We believe that:

· the question and answer procedure has led to cases being resolved or not being pursued

· the case-law already make it clear that businesses and other respondents aren't required to answer questions which are disproportionate and that a poor response should not  lead automatically to a finding of discrimination

· since the Consultation Paper envisages that claimants will be allowed to ask questions, it is preferable that there is a set format which guides them as to the relevant questions. Responding to "free-form" questions is likely to be at least as time-consuming for employers as completing a familiar set form 

· repealing s.138 in its entirety would remove s.138(3) which makes a question by a claimant or an answer by a respondent admissible in evidence in proceedings whether or not it is contained in a prescribed form. Making those questions and answers inadmissible limits the evidence on which a claimant can rely in proving their case. By making it harder for a claimant to seek an effective remedy for discrimination there is an increased risk of a legal challenge to the repeal of s.138.
2.1 
Effectiveness of the question and answer process in resolving claims
In the Commission's experience the use of the question and answer forms (and their predecessor questionnaires) leads to a reduction in claims proceedings to the tribunal or court. 

Under s.28 Equality Act 2006, the Commission has power to grant assistance to individuals bringing a claim under the Equality Act 2010. The Commission assists a limited number of strategic cases a year under s.28. Analysing the question and answer forms prescribed by s.138 Equality Act 2010 is an important part of assessing the legal merits of a case for which s.28 assistance is sought. 
The Commission has found that the question and answer procedure is useful in assessing the strength of a case and we have made decisions not to assist a case under s.28 based on the responses to questionnaires. 

We think it is reasonable to believe that other advisers may also take this approach. This means some cases may not have proceeded to employment tribunal or court because the question and answer procedure has been followed. In other cases we believe that claims may have had to be lodged in order to comply with the relevant time limit but are then withdrawn on receipt of satisfactory answers so avoiding the cost of further legal proceedings for both parties. 

A number of the Commission's lawyers have previously worked for private legal practices, trade unions or advice giving bodies.  Their experiences in advising claimants and respondents in those capacities strengthen our belief in the effectiveness of the question and answer forms in resolving disputes at an early stage. For example:

· "In one case involving an allegation of victimisation in the recruitment process the claim was withdrawn following the provision of information via a questionnaire. The claimant suspected that he had not been shortlisted for the post due to a previous race discrimination grievance.  The suspicion had reasonable grounds based on an ambiguous comment in feedback from the recruitment consultants.  Once the shortlisting notes and documentation were provided it became clear that there were non-discriminatory grounds for his failure to be shortlisted and he withdrew his claim immediately. The respondent was not put to the expense of lodging an ET3 as we deliberately asked for the claim to be sisted
 pending provision of the info.  I am also quite sure that the respondent would not have provided the info we got  in the absence of a questionnaire procedure and we would have had to progress the case further and put both parties and the ET to the expense of requesting orders for recovery of documents and answers to questions."

· "I have used questionnaires several times in equal pay cases which would be very hard to run in the absence of early provision of information.  I had at least one case that did not progress to a claim being lodged (largely because there was no time limit pressure for lodging the ET1) once the employer realised that in providing the information a well-founded  claim could be shown.  In this case simply being asked for the info prompted the resolution – they did not even have to go to the expense of providing it."

· "in 4 years working for an organisation I would estimate approximately 20% of cases were not issued following the response to the questionnaire, particularly in equal pay cases.  Women would come to me and say they were paid less than a man or group of men.  From information they had it was unclear why this as the case.  Usually a grievance would have been done but with a scant employer response that amounted to one line e.g. different job or transferred over or experience. The questionnaire would then be sent pre issue, this would be detailed.  In one case  against a contracted out organisation a male IT guy was on £4,000 more than the women IT.  The man had been recruited externally, the women had TUPE’d in from a government department. In the questionnaire response, the employer disclosed that the recruitment agency they approached advised in writing to market the job at the higher rate because  there were similar jobs in area with higher salary.   The applicant for the job was paid the higher  rate in his old job. Looking at this information, it was clear the equal pay claim would not succeed  so proceedings were not issued".

· "in 4 race claims I was planning to issue, the questionnaire revealed  statistically BME staff were not treated less favourably and 1 employee had a poor appraisal ( unchallenged) which was why he had been treated differently. Claims not issued. Conclusion, if no questionnaires, we would have issued and then withdrawn following discovery."

2.2
Assessment of potential misuse of the question and answer process 
The Consultation Paper refers to concerns about the question and answer process being used for "fishing expeditions". We believe this concern is overstated. 
Several cases make it clear that questionnaires should not be seen as a trap for unwary employers
. In D’Silva v. NATFHE (now known as University and College Union) & Ors
 the Employment Appeal Tribunal (EAT) said that any tendency for 
"Respondent's failures in answering a questionnaire, or otherwise in providing information or documents, to be relied on by Claimants, and even sometimes by Tribunals, as automatically raising a presumption of discrimination.... is not the correct approach. There will be many cases where it should be clear from the start, or soon becomes evident, that any alleged failure of this kind, however reprehensible, can have no bearing on the reason why the Respondents did the act complained of, which in cases of direct discrimination is what the Tribunal has to decide. In such cases time and money should not be spent pursuing the point." 

The EAT in D'Silva also dismissed a claim that the failure by the respondent to supply information about the ethnicity of those who had been refused legal assistance by the union should be regarded as relevant to whether they had discriminated against the claimant. The EAT found that "the Union's computer systems did not permit this information to be recorded routinely and that the exercise of going through the files of every person who had applied for legal assistance and collating them with other files which showed the ethnic origin of the members in question would have been disproportionately burdensome".

The Commission believes that D'Silva illustrates that the employment tribunals are well able to identify abuse or disproportionate use of the question and answer form. 

If there are concerns that the forms may be being used as fishing expeditions then this could be addressed by ensuring that businesses and other respondents completing an answer form are aware that the tribunal will not penalise them if the questions asked are genuinely disproportionate or speculative.

2.3 
Assessment of the cost burden on business
The Consultation Paper is concerned that the forms are too long and technical
 and suggests there will be a saving for business in not having to complete the forms. We believe that removing the structured form will place more onerous demands on businesses dealing with discrimination claims.
The current forms have the benefit of providing a structured means of obtaining information in a format which (as the impact assessment indicates) is familiar to a majority of business
. The equality impact report acknowledges that "removing the information provisions and the forms would mean that individuals will need to find other means by which to obtain information in disputes".
 This recognises that a business will still have to spend time addressing requests for information about alleged discrimination. We do not understand how these costs will be significantly (if at all) less than the costs of using the current prescribed forms. If anything, dealing with unstructured requests for information is likely to be more time consuming than dealing with requests in a form with which employer’s representatives and HR departments are familiar. 

We believe the current question form guides claimants to set out their allegations of discrimination in a clear way. It ensures the questions they ask are relevant to understanding whether they were discriminated against . This makes it easier for the person responding to understand what is being alleged and to provide an explanation of what happened. The absence of a structured standard form will reduce the likelihood of a claimant receiving a satisfactory explanation for their treatment. This may result in some claimants issuing proceedings where they would not otherwise. This will cause increased costs in terms of employment tribunal and court administrative time and to businesses responding to such claims.

We assume the proposal does not intend to limit the ability of a tribunal or court to take into account questions and answers between the parties prior to the issue of a claim (including any evasive or equivocal answers). If so, it is not clear how effective a repeal would be in practice. Unless the Government is planning to ban the use of the forms, many claimants and their advisers may continue to use them because they find the format useful and familiar. 

Retaining s.138 and the current statutory forms also has the advantage that the majority of businesses understand the significance and implications of responding to these forms. The time taken to respond and the use in many cases of legal advisors to do so reflects an understanding by business and employers that the forms may be used in subsequent proceedings. A business responding to a potential claimant other than on the form will have no certainty about the status of any exchange. It may lead to a business being over-cautious in any exchange with the potential claimant, incurring extra legal costs. On the other hand, it may lead to them not understanding the potential significance of the exchange and responding in an ill-considered way which causes problems later.
2.4
Assessment of increased risk of legal challenge

We welcome the Government's statement that it "wants the law to provide appropriate enforcement mechanism for the harmful discrimination people suffer"
. This is consistent with need to eliminate discrimination which is the first aim of the Public Sector Equality Duty
 to which public authorities (including Government Departments) are subject.

The consultation paper is unclear as to the scope of the repeal proposed. Paragraph 2.3 to 2.6 of the consultation focuses on the use of the prescribed question and answer forms. However, the proposal (at para 2.6) is to "repeal section 138". This would include repealing section 138(3) which provides that a question by a claimant or an answer by a respondent "is admissible in evidence in proceedings (whether or not the question or answer is contained in a prescribed form).

The Commission would be extremely concerned if by repealing s.138 the Government intended to cast doubt on the admissibility of exchanges of questions and answers between the parties other than on prescribed forms. We do not believe this is the Government's intention and would urge that if s.138 is repealed as proposed, s.138(3) be retained.

It is "widely recognised that proving direct discrimination is not an easy task for any complainant"
. This difficulty has been addressed by European legislation.
 Any change to the legislation relating to discrimination claims will need to be consistent with the UK's obligations under European legislation.
 

The question and answer procedure is one way for the claimant to get evidence to prove their case. European law does not specifically say that there must be a questionnaire procedure. However, if s.138 is repealed there is a risk of a legal challenge on the basis that it amounts to a regression in protection for claimants. There is a greater risk if the effect of the repeal is to prevent courts and tribunals from taking into account any questions and answers between the parties which took place prior to legal proceedings. Whether a challenge on that basis would succeed is uncertain but the uncertainty which the risk of such a challenge brings is a relevant consideration.
About the Equality and Human Rights Commission
The Equality and Human Rights Commission is a statutory body, established under the Equality Act 2006, which took over the responsibilities of Commission for Racial Equality, Disability Rights Commission and Equal Opportunities Commission.

It is the independent advocate for equality and human rights in Britain. It aims to reduce inequality, eliminate discrimination, strengthen good relations between people, and promote and protect human rights. 

The Commission enforces equality legislation on age, disability, gender reassignment, marriage and civil partnership, pregnancy and maternity, race, religion or belief, sex, sexual orientation, and encourages compliance with the Human Rights Act. It also gives advice and guidance to businesses, the voluntary and public sectors, and to individuals.


� Equality Act 2006, section 3.


� Equality Act 2006, section 8 sub paragraphs (1)((b), (d), (e) and (g) respectively. 


� Equality Act 2006, section 11.


� see, for example, Fasuyi v. Greenwich [2000] UKEAT 1078_99_2010 at para 26. 


� the "reasonable steps" defence is set out in s.109(4) Equality Act 2010


� The Commission receives copies of decisions in successful employment tribunals claims brought under the Equality Act 2010 (and under previous equality enactments). The Commission is dependent on tribunal offices to send these decisions to it, so the information provided in this submission should be regarded as the minimum number of cases in which wider recommendations have been made.  Tribunal offices may not yet have sent some decisions to the Commission.


� http://www.justice.gov.uk/downloads/forms/tribunals/employment/forms/T420-making-claim-et.pdf


� Ministerial Foreword at p.3 of the Consultation Paper


� see, for a recent example of an unsuccessful appeal on this ground (under the pre-Equality act 2010 powers: Lycee Francais Charles De Gaulle v Delambre (Age Discrimination) [2011] UKEAT 0563_10_0504


� Para 3.2 Consultation paper


� see for example the case of Michalak v Mid Yorkshire Hospitals NHS Trust [2012] EqLR 186 where the tribunal did not order that the respondent Trust write to the GMC to persuade it not to proceed further with proceedings against the claimant because the Trust had agreed to send such a letter without the need of such a recommendation 


� the non-payment of employment tribunal awards is another indication of the reaction of some employers to losing a case a the employment tribunal. For a recent note on this see: http://www.nwelaw.co.uk/employment-tribunal-2/trials-and-tribulations-of-enforcing-an-employment-tribunal-award


� the case took place in Scotland. A "sist" is equivalent to a "stay" in cases in England and Wales


� The reported court decisions deal primarily with the use of the forms in claims of discrimination in the workplace


�  [2008] UKEAT 0384_07_1203 at para 38


� p.70 Consultation Paper under "Non-monetised benefits"


� IFF Research quoted at page 69 of the Consultation Paper shows that 58% of private sector enterprises are aware of at least one of the forms.


� p.73 Consultation Paper


� Para 3 of the Equality Impact analysis at pa.72 of the Consultation Paper


� s149 Equality Act 2010


� Cox J at para 36 of BNP Paribas v. Mezzotero [2004] UKEAT 0218_04_3003 


� e.g. the Burden of Proof Directive (Council Directive �HYPERLINK "http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod!DocNumber&lg=en&type_doc=Directive&an_doc=1997&nu_doc=80" \t "_blank" \o "full text of the act"�97/80/EC�) 


� This is dealt with briefly in the section on "Risk of Legal Challenge" at page 15 of this submission
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