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Executive summary

1. This document seeks comments on draft regulations which set out details of the ‘health special administration’ (HSA) procedure designed to secure the continuity of NHS services provided by companies, including social enterprises, to protect the interests of patients. 

2. NHS services have always been provided by a diverse range of organisations, in particular the previous Government established social enterprises. However until now, there have been no special legal arrangements in place to secure the continuity of NHS services provided by social enterprises and other companies. 
3. The draft regulations set out further details of the HSA procedure introduced by the Health and Social Care Act 2012 (the 2012 Act). The procedure provides Monitor with an additional regulatory tool to secure the continuity of NHS services if a company fails and where prior interventions, operating through Monitor’s licensing regime, have either been unsuccessful or are not considered appropriate to best protect the interests of patients. 
4. The draft regulations build on Great Britain’s existing legislative framework and are based on the process of administration, with appropriate changes to tailor the procedure to the requirements of the health care sector. Some of the main features of the regime are:

· an overriding objective to secure the continuity of NHS services to protect the interests of patients,

· key roles for commissioners and Monitor,
· a public consultation process where implementing service continuity proposals would involve a significant variation in the provision of NHS services, and

· financial assistance mechanisms to fund service continuity. 

5. We would welcome your views on both the overall design of the regime and the technical details. 
Key areas of consultation

6. In particular, the consultation considers the:
· role of commissioners in determining which NHS services should be secured; 
· process for agreeing solutions to secure continuity of services, including public consultation where plans would involve significant service change; 

· creation by Monitor of a register of providers which may be subject to HSA;

· restriction of certain rights of creditors;
· grounds for starting HSA;
· appropriateness of indemnity provisions for health special administrators;

· general process of HSA, including the role of Monitor;

· arrangements for transferring services, property, employees and liabilities between organisations;  and

· exit routes from HSA.

Timing 
7. The regulations must be approved by both Houses of Parliament. Further secondary legislation (rules) will then be required to make the regime work in practice. This approach reflects the underlying legislative framework. 

8. The HSA regulations are expected to be laid in April 2013. The rules will then be made to bring the HSA regime into effect from April 2014. 

Impact Assessment (‘IA’)

An impact assessment is published alongside this consultation paper.
Equality Impact

The draft regulations set out a procedure designed to ensure the continuity of certain NHS services, in line with commissioners’ requirements, if a company fails. It is not expected that these regulations would have any direct impact on equality for people with protected characteristics under the Equalities Act 2010, namely age, disability, gender reassignment, pregnancy and maternity, race, religion or belief, sex, or sexual orientation. 

Questions
Question (1): Could the proposals have any perceived or potential impact on equality including people sharing protected characteristics under the Equality Act 2010?
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (1a): Is there anything you want to add?
Question (2): Should the regulations include a time limit for commissioners to make a decision on which services must be secured? 
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (2a): If so, what sort of time limit would be appropriate; for example 7 or 14 days?  Should Monitor be able to extend that time limit in large or complex cases?

Question (3): Do you think that it is appropriate to apply the restrictions in regulations 6 to 10 on commencing ordinary insolvency and enforcing security to ‘relevant providers’? 
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (3a): What would be the impact on cost of capital? 
Question (3b): Do you think any alternative safeguards might be required?
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (3c): Is there anything you want to add?

Question (4): Should a members’ voluntary liquidation be excluded from the restrictions on voluntary winding set out in regulation 7?  
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (4a): If so, do you think safeguards should be included where it is proposed to move a company from a members’ to a creditors’ voluntary liquidation? 
Question (5): Is regulation 9 fit for purpose or are changes needed to make this more compatible with the steps required to appoint an administrator? 
 FORMCHECKBOX 
Fit for purpose


 FORMCHECKBOX 
Changes needed

Question (5a): Assuming there is a problem, would it be sensible to require a ‘notice of intention to appoint’ an administrator to be given to Monitor or is there a better solution?
Question (5b): Is there anything you want to add?


Question (6): Do you think that the indemnity provisions are sufficient? 
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (6a): If not, what changes would you like to see?

Question (7): Is it sensible to include an exit route from HSA to ‘ordinary’ administration by allowing a health special administrator to apply to the court for the making of an administration order? 
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (7a): If so, what would be the costs and benefits of an exit route to ‘ordinary’ administration?


Question (8): Apart from basic details to enable a company to be identified as a ‘relevant provider’, should any further information be set out in the register?

Question (9): Should HSA only start where the company is insolvent or should there be any other grounds for starting the procedure?

Question (10): Do you think that the general definition of ‘business document’ should be adjusted for health care providers, for example to specifically exclude prescriptions or other items?
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (10a): To help inform our analysis, we would be grateful for any evidence of costs and benefits of any exemptions.


Question (11): Is 8 weeks enough time for the health special administrator to develop and agree proposals? 
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (11a): Is it a sufficient safeguard to provide for this to be varied on a case-by-case basis by Monitor or the court? 
 FORMCHECKBOX 
Monitor



 FORMCHECKBOX 
the court

Question (12): Should service continuity plans be subject to public consultation?
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (12a): If so, should this be a requirement in all cases or only those which would involve a significant change in the provision of, or access to, NHS services?
 FORMCHECKBOX 
all cases


 FORMCHECKBOX 
only in provision of,

or access to, NHS services
Question (13): What sort of criteria should be included in the regulations to determine whether or not public consultation is required? 

Question (13a): Would it be preferable to base this on a ‘significant variation’ in services or a ‘substantial reduction in access to services’? 
 FORMCHECKBOX 
‘significant variation’

 FORMCHECKBOX 
‘substantial reduction’

Question (13b): Do you have any other suggestions?

Question (14): Do you think it would be better to allow a decision on whether public consultation is required to be made on a case-by-case basis? 
 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (14a): If so, should that decision be made by Monitor or should this be agreed between Monitor and commissioners?
 FORMCHECKBOX 
Monitor




 FORMCHECKBOX 
Monitor and commissioners

Question (14b): Is there anything you want to add?
Question (15): Are the provisions of Schedule 2 appropriate to enable the transfer of services and associated assets as a going concern to one or more alternative providers to secure continuity of NHS services?

 FORMCHECKBOX 
Yes




 FORMCHECKBOX 
No

Question (16): Are any of the provisions of Schedule 2 unnecessary or likely to cause difficulties? 


Question (17): Should any other areas be covered in the transfer scheme arrangements? 


Question (18): Is there anything you would like to add?
How to Respond
The deadline for responses to this consultation is 4 January 2012 by 5pm.
e-mail 
hsa.consultation@dh.gsi.gov.uk
contact 
Sector Regulation Unit
Department of Health
Room 229

Richmond House
79 Whitehall

London

SWIA 2NS
online

An online response form is available on the DH website
.
Comments on the consultation process itself

If you have concerns or comments which you would like to make relating specifically to the consultation process itself please

contact 
Consultations Coordinator

Department of Health

3E48, Quarry House

Leeds

LS2 7UE

e-mail 
consultations.co-ordinator@dh.gsi.gov.uk

Please do not send consultation responses to this address.

Confidentiality of information

We manage the information you provide in response to this consultation in accordance with the Department of Health's Information Charter.
Information we receive, including personal information, may be published or disclosed in accordance with the access to information regimes (primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004).

If you want the information that you provide to be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence. In view of this, it would be helpful if you could explain to us why you regard the information you have provided as confidential. If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data in accordance with the DPA and, in most circumstances, this will mean that your personal data will not be disclosed to third parties.

Summary of the consultation

A summary of the response to this consultation will be made available before or alongside any further action, such as laying legislation before Parliament, and will be placed on the Department of Health website at:
http://www.dh.gov.uk/health/category/publications/consultations/ 
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