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Response to Government Equalities Office Consultation on  removing (a) the powers of Employment Tribunals to make wider recommendations in discrimination cases and  (b) the procedures for obtaining information.
                                     About the Association of Women Solicitors
The Association of Women Solicitors was established in 1923 a year after the first woman, Carrie Morrison, was admitted as a solicitor. The Association will therefore be 90 years old in 2013. It is a Recognised Group of The Law Society and has a current membership of over 18000 qualified and trainee women solicitors.

 The Association's aim is to be an essential network promoting the potential and success of every woman solicitor at all stages of her career offering support and advice and representing the diverse interests of its members.                   

Response to Government Equalities Office Consultation on removing Employment Tribunals' power to make wider recommendations by repealing s. 124 (3) (b) Equality Act 2010.
      Section 124 (3) (b) provides that after a finding of discrimination an Employment Tribunal may make a recommendation to a Respondent employer to prevent further incidents. Examples of such recommendations include introducing or amending an Equal Opportunities Policy,  additional staff training or making public the criteria used for recruitment and promotion. A wider recommendation cannot itself be enforced but if the employer fails to comply the omission can be taken into account in the event of a similar subsequent complaint involving the same employer.
      The proposal is that the subsection be repealed due to apparent underuse, on the ground that  it involves the Tribunal taking on the role of an equality consultant and  because it is unnecessary as employers often make changes in any event after a finding of discrimination.
     We are responding both as lawyers and as a professional equality organisation. We strongly oppose the repeal of the section.
     The Equality Act 2010 is not yet two years old and already there are two fully reported cases. - Stone v Ramsay Health Care UK Operations Ltd in 2011 and Crisp v Iceland Foods Ltd in 2012.

 Both  cases have been widely reported and discussed not just by academics and practising lawyers but also by HR professionals, Trade Union representatives and others. This suggests that the power to make recommendations is taken very seriously. The Tribunal clearly thought that awarding Mrs. Stone £18,000.00 compensation and Mrs. Crisp £7729.53 was not enough and that the employers - both large organisations - needed to be admonished. In the Stone case , after a finding of pregnancy and maternity discrimination the Respondent was advised to implement a  training programme for all managers and members of the HR team and redraft its equal opportunities policy. Anti maternity and sex discrimination legislation has been in force for over 40 years but remains a large issue for women both within the solicitors' profession and elsewhere. In particular  the attrition rate for female solicitors is 42% within 10 years of qualification.
     Our research by Professor Janet Walsh (Survey on Women Solicitors' Careers, Work-Life Balance and Use of Flexible Working Arrangements March 2010) http://www.womensolicitors.org.uk/sites/womensolicitors.org.uk/files/page/attachment/ReportExecutiveSummary.pdf)    indicated that women solicitors perceived that there are  negative career consequences associated with Flexible Working. 50% of Respondents believed that lawyers who made use of such policies were viewed as less serious about their careers. There is a perception among women solicitors that law firms pay lip service to  work/life policies and flexible working structures and are not committed to their implementation. As with Equal Pay, although the right to request flexible working is enshrined in law the enforcement procedures are insufficient as it is and we therefore strongly oppose removal of this additional enforcement power.
    As the power  to make wider recommendations was only introduced when  the Equality Act  came into force in October 2010  our view is that two reported cases suggests that the power in fact is both being utilised and acting as a deterrent and is not superfluous as you suggest. A section 124 (3) (b) wider recommendation, not confined to the one Tribunal case is more likely to be reported in local and sector media with the greater embarrassment to the Respondent providing an incentive both to improve practice and settle claims. It is thus a useful tool for the Claimant in pre Tribunal negotiations as well as a deterrent to employers. A wider recommendation issued to one professional firm firm, for example, could well be noted by its competitors and practice improved and/or an instruction issued by the sector's own regulator.

   The suggestion that the Tribunal  is being asked to take on the role of an "equality consultant" is nonsense as the Respondent is simply being asked to comply with the law.Our view is that in both  reported cases the use of the wider recommendation was proportionate. It is too early to judge the extent to which it was effective but we believe that as awareness and use of the power grows employers should improve their performance.

        We do not therefore agree that the wider recommendations provision serves no practical purpose and that other remedies, tailored to each individual case, are sufficient. A wider remedy is needed for  the  prevailing systematic, institutionalised and cultural discrimination identified by independent research including, in respect of the legal profession, the following, both of which can be found on our website http://www.womensolicitors.org.uk/research


Obstacles and Barriers to the Short and Long Term Career Development of Female Lawyers- March 2011 
A Report prepared for The Law Society by Insight Oxford Ltd 2011.The data in this Report was provided by experienced and successful women who have been in legal practice for between 10 and 30 years. The participants indicated key themes that created or represented significant and ongoing barriers to the progress of women within the profession. Of these identified barriers culture, infrastructure and measurement criteria related to organisations. In addition failure to fully embrace flexible working practices and the perceptions and views of women lawyers were identified as obstcacles to progress. 

Diversity in the Legal Profession in England and Wales: A Qualitative study of Barriers and Individual Choices - October 2010
A Report undertaken by the University of Westminster for the Legal Services Board.
The findings of this research indicated positively that many organisations have given considerable thought as to how to attract and retain well qualified diverse professionals, leading to significant changes to recruitment processes as well as the introduction of mentoring and other strategies to help develop a diverse workforce. However it was also clear that barriers to entry to and promotion within the profession still persist as a result of working practices and culture.

We therefore strongly oppose the repeal of this section.
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Response to Governmenmt Equalities Office Consultation on  removing statutory procedures for obtaining information  by repealing s. 138 Equality Act 2010.
We are responding both as lawyers and as a professional equality organisation.We strongly oppose the repeal of this section.

        In the Consultation paper you describe the new early conciliation mechanism to be delivered by ACAS, intended to help parties understand their rights before entering the Employment Tribunal system.  We have no objection to the giving of information about the Tribunal process  at this stage but  how will ACAS (or  indeed any other advisor) be able to conciliate while the facts remain in dispute?  There is no other way a woman who believes she is being paid less than a male colleague, for example, can find out whether that is in fact the case.

      Removing the pre Trial questionnaire procedure will not encourage the early resolution of disputes nor will it increase the likelihood of the parties focusing on the real substantial issues as is suggested. Rather, it is likely to achieve the opposite.

   It is stated that there is no evidence that  availability of the pre Trial questionnaire procedure  has encouraged the settlement of claims or improved the efficiency of the Tribunals process. As settlements are not reported there is no evidence to the contrary either. Inefficiencies in the Tribunals process are generally due to factors such as the shortage of Judges, counter staff and interpreters, for example, rather than evidential issues. In any event a  Tribunal Hearing is likely to take longer if the questionnaire procedure has not been utilised due to the need to summon the payroll manager or head of HR  of the Respondent to give oral evidence.

      There must be potential claimants who, having used the pre Trial questionnaire procdure and  been given information, are satisfied and decide not to proceed further and others who, being refused information, decide to go to the Tribunal  just to get it, in additional to those unable to access justice referred to below.

 It is suggested that employees may use the s.138 procedure as a  “fishing exercise.” A "fishing expedition",  as it is more commonly known,  is defined in the dictionary as "a search for information without knowledge of whether that information actually exists". The expression is therefore not relevant here where the content of the questionnaire is prescribed and the employer should have the information on file and readily accessible. A responsible employer  should always be keep records  of the reasons for appointments, promotions, salary increases, dismissals etc. It is also right that Tribunals should take into account a failure on the part of an employer to complete the form and that employers should take questionnaires seriously in the interests of openness and transparency as well as justice. 

 The repeal of s.138 will adversely effect access to justice because without the information many  employees will shy away from going to the Tribunal and/or have difficulty securing legal representation. The former voluntary system of disclosure was not and, if s. 138 is repealed, will not be  not sufficient. Equal Pay  for men and women and under - representation  of women at board level  remain  issues within the solicitors' profession - see The Law Society Fact Sheet information series http://www.lawsociety.org.uk/aboutlawsociety/whatwedo/researchandtrends/factsheets.law
As an Association we were delighted  to welcome the formal mechanism for obtaining information introduced by s.138  as a step in the right direction and are now disappointed that it may be repealed. If the section is removed there will be an adverse impact on Equality & Diversity..

Our view therefore is that this procedure should be retained and not removed.
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