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1 Introduction 
 

1.1 On 6 May 2009, the European Parliament and Council adopted Directive 2009/44/EC (the 

“Amending Directive”) which amends Directive 98/26/EC on settlement finality in payment and 

securities arrangements systems (the “SFD”) and Directive 2002/47/EC on financial collateral 

arrangements (“the FCD”). Member states have until 30 December 2010 to adopt and publish 

their implementing measures, which are to apply from 30 June 2011. 

1.2 Key changes made by the Amending Directive include: 

 Introducing the concept of interoperable systems into the SFD. The Amending 

Directive makes changes to ensure interoperable systems (i.e. clearing, settlement or 

payment systems which link with each other) are brought into the regime, with 

relevant protections clarified or extended where appropriate. 

 Bringing credit claims into the scope of the FCD. The Amending Directive adds 

credit claims (i.e. individual loans) to the collateral types eligible for the FCD’s 

protections.  

Consultation 

1.3 HM Treasury published a consultation document on 13 August seeking views on its 

proposals for implementation of the Amending Directive. The document also sought views on 

certain issues relating to the wider treatment of floating charges. The consultation document 

can be viewed at www.hm-treasury.gov.uk/consult_amending_directive_implementation.htm 

1.4 The consultation closed on 29 October. Sixteen responses were received, from law firms, 

members of the public, trade associations, a clearing and settlement firm, and banks. We are 

grateful for all responses received. Chapter 2 of this document summarises responses to the 

questions posed in the consultation document and other comments received.  

1.5 A list of respondents to the consultation is provided at Annex A. 

1.6 The revised Statutory Instrument is at Annex B.  

1.7 The Impact Assessment is at Annex C.  

http://www.hm-treasury.gov.uk/consult_amending_directive_implementation.htm
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2 Responses to the 
consultation 

 

2.1 This chapter summarises responses to the seven questions posed in the consultation 

document. Not all respondents commented on all questions. It also covers other issues raised by 

respondents and identifies those issues, not necessary to implement the Amending Directive, 

which will be given separate further consideration.  

2.2 In view of the varied and very detailed nature of some comments it is not practical to list 

every comment received. Therefore this Chapter aims to give the overall flavour of responses and 

references the more substantive comments.  

2.3 References to “the 1999 Regulations” mean the Financial Markets and Insolvency 

(Settlement Finality) Regulations 1999. References to “the 2003 Regulations” mean the Financial 

Collateral Arrangements (No 2) Regulations 2003. 

Question: 

What costs (size and nature) will system operators need to incur in order to achieve 

compliance with the requirement to coordinate their rules on irrevocability? 

2.4 One respondent commented that a designated system and the linked system would be 

sensitive to the systemic, legal and other risks created by any failure to co-ordinate their 

respective rules on the moment of entry of a transfer order and its irrevocability. Therefore, due 

to the natural development of arrangements, there would be no expectation of material costs. 

Another respondent commented that the definition of “interoperable systems” should be 

supplemented with a “system” definition.  

Response  

2.5 We have noted the comments about costs. With regard to definitions, we note that section 

2(3) of the 1999 Regulations applies the same meanings for expressions used in the SFD to the 

same expressions used in the Regulations. The SFD includes a definition for “system”.   

Question 2 

Do you agree that electronic money institutions should be brought within the scope of the 

Settlement Finality regulations? 

2.6 The majority of the respondents did not provide comments for this question, though those 

that did were generally in agreement. One respondent thought that “payment institutions” 

should also be brought within scope so that they can be participants in designated systems.  

Response  

2.7 The extension of the definition of “institution” to include “payment institution” would go 

further than the SFD, as amended – the definition of “institution” is set out in the directive and 

does not include “payment institutions”. 
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Question 3  

Do you have any comments on regulation 4 of the draft SI? 

2.8 This question specifically referred to amending the Banking and Diligence (Scotland) Act 

2007 in order that Scottish floating charges which are created or arise under a security financial 

collateral arrangement are created when the document creating the charge is executed, not 

when the charge is registered on the Scottish register of floating charges. The question was 

addressed by four respondents. 

2.9 The majority of respondents agreed that the provisions of the Banking and Diligence 

(Scotland) Act 2007 should be disapplied in relation to Scottish floating charges which form 

part of a security financial collateral arrangement. One respondent suggested that further 

amendments were required to both the 1999 Regulations and the 2003 Regulations to ensure 

that they are effective under Scottish law. 

Response  

2.10 Following discussions with the Scottish Executive we have amended the SI so that the 

provisions of the Banking and Diligence (Scotland) Act 2007 are modified in their application to 

this class of floating charges, rather than amended. We have also amended the 1999 

Regulations and the 2003 Regulations to improve the implementation of the Settlement Finality 

Directive and the Financial Collateral Arrangements Directive under Scottish law. 

Question 4 

Do you agree that provision should be made to ensure that foreign insolvency orders or acts 

cannot be enforced by the UK courts in circumstances where an equivalent order made by a 

court in the UK could not be enforced because of the protections given in the 2003 Regulations? 

2.11  This question attracted three responses. It was noted that draft regulation 3(3) and new 

regulation 15A of the 2003 Regulations may also affect the Cross Border Insolvency Regulations 

2006 which implemented UNCITRAL Model Law.  

2.12 One respondent challenged the assumption in the consultation paper (paragraph 2.19), 

commenting that even though it is unlikely that an English court would recognise or give effect 

to an order or act made by a foreign court which would allow a financial collateral 

arrangements to be set aside or prejudiced in circumstances in which there could have been no 

equivalent order or act in proceedings in the UK, it is prudent to make provision in the 2003 

regulations to stop this from happening.  

2.13 It was also suggested that the proposed provision might lead the unwary to assume that 

English law would necessarily govern proceedings.  

Response  

2.14 Regulation 15A, of the 2003 Regulations, as inserted by the Amending S.I. ensures that an 

English court will not give effect to an order made by a foreign court in insolvency proceedings 

if, in the same circumstances, that order could not be made in the UK because of the 2003 

Regulations. We do consider that this provision will be beneficial rather than misleading, and we 

do not propose to amend it.  
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Question 5  

Do you agree that credit claims should not be exempted from the protections of the FCD 

where the debtor is a consumer or small business? 

2.15 As stated in the consultation document, article 2(4)(d) of the Amending Directive gives 

Member States the option (other than where the collateral giver or taker is a central bank) of 

excluding credit claims from the FCD regime where the debtor covered by the credit claim is a 

consumer or a small micro business. The consultation document explained that we did not 

propose to exercise this option. 

2.16 We received four responses to this question, all agreeing with HM Treasury’s proposed 

approach. 

Response  

2.17 We note the comments made, and do not propose to exercise this Member State option. 

Question 6 

Do you consider that floating charges which are “collateral security charges” within the 

meaning of the 1999 Regulations should be brought within the scope of the 2003 

Regulations? 

2.18 We received four responses to this question. The idea of “collateral security charges” being 

brought within the scope of the 2003 regulations was generally welcomed. One respondent, 

though welcoming the proposal, commented that it does not go far enough, suggesting 

(amongst other things) that all charges which form part of a wholesale arrangement should be 

brought within scope, and that a new and broader definition of control should be included. 

2.19 It was also emphasised that uncertainty currently exists about whether floating charges 

over financial collateral currently fall within the definition of security financial collateral 

arrangements in the 2003 regulations. A number of consultees expressed concern over the 

effect of the judgment in Gray v G.T.P Group, and requested that the 2003 Regulations should 

be amended to include a definition of “possession”. 

Response 

2.20 We note that there is a general consensus amongst respondents that current uncertainty 

around floating charges should be addressed. We have included a definition making it clear that 

“possession” for the purposes of the 2003 Regulations includes the case where financial 

collateral has been credited to an account of the collateral taker, or of someone acting on their 

behalf. The only proviso is that the rights of the collateral provider in relation to such collateral 

must be limited to rights to substitute financial collateral of the same (or greater) value, or to 

withdraw excess collateral, in line with the intention of the FCD that only those financial 

collateral arrangements providing for some form of dispossession should be within the scope of 

the directive.  

2.21 We will give further consideration to wider issues raised around the treatment of floating 

charges. As some respondents acknowledged, the issues cannot be given proper consideration 

within the timescale imposed by the immediate need to make amendments to implement the 

Amending Directive, and can be considered separately to those amendments. 
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Question 7 

Would you support the extension of the 1999 regulations to cover third country settlement 

systems? If so, what criteria should govern which systems are protected? 

2.22 We received five responses to this question, with all five respondents supporting the 

extension of the 1999 regulations to cover third country settlement systems. 

Response  

2.23 We note responses on this point, and are considering the detailed comments, but are not 

addressing this issue in the current amending regulations as more work is necessary to 

determine what criteria would be used to recognise non-EEA systems. 

Additional issues raised  

Alignment 

2.24 One respondent suggested that there were gaps in the current protections applying under 

the 2003 Regulations and the 1999 Regulations, and that this should be addressed so that, for 

example, the same protections against insolvency risk are provided by both sets of regulations.  

Response  

2.25 The question of whether collateral security charges should receive exactly the same 

protections as financial collateral arrangements does not need to be addressed for the purposes 

of implementing the Amending Directive, but can be given further consideration. 

Continuity provisions 

2.26 One respondent requested that provision should be made to clarify that the enactment of 

the amending regulations do not affect in any way the protections enjoyed by those systems 

which are already “designated systems” under the existing regulations. 

Response  

2.27 We have provided, for the avoidance of doubt, in regulation 3, that no designating order 

in force in relation to designated system is affected by the Amending Regulations. It is also made 

clear that it is not necessary for a system operator to apply for an amended designation order 

because of the 1999 Regulations have been amended. As this puts the status of existing 

designated systems beyond doubt, we do not consider that it is necessary to make further 

“continuity” provision in relation to transfer orders. 

Increase in links between systems.  

2.28 It was proposed that provisions intended to ensure that a UK designated system is 

protected from the insolvency of a participant in an interoperable system in relation to that 

system as well as one of its own participants should be made fully effective by the extension of 

their application beyond “designated systems”. 

Response  

2.29 In a number of cases these suggestions have been adopted. However, in some cases the 

drafting suggestions proposed would result in extension of the protections given by the 

regulations, giving the interoperable system full benefit of the protections given under the 

Regulations (in relation to transfer orders, or action taken under their default arrangements, for 
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example). This is not the intention of the Regulations. The amendments proposed amendments 

are intended to insulate the designated system from the effects of the insolvency of a participant 

in an interoperable system, but not to give the interoperable system precisely the same 

protections given to the designated system. 

Administrator’s and liquidator’s remuneration, expenses and liabilities and 
moratorium expenses 

2.30 A number of consultees suggested that provisions of the Insolvency Act 1986 relating to 

the payment of these expenses, remuneration and liabilities should be disapplied in relation to 

financial collateral arrangements. 

Response 

2.31 These provisions will be disapplied by the Amending Regulations (see regulation 4(6)-(9)). 

Disapplication of section 136 of the Law of Property Act 1925 

2.32 One respondent commented that in order to comply with the FCD the 2003 Regulations 

should be amended in order to disapply in its entirety section 136 of the Law of Property  

Act 1925. 

Response 

2.33 With regard to section 136, we note that Article 3 of the FCD does provide for “the 

performance of a formal act, such as registration or notification, for purposes of perfection, 

priority, enforceability or admissibility in evidence against the debtor or third parties”. We 

consider that section 136 is an important safeguard for debtors’ rights. If it was disapplied, those 

safeguards would be compromised. We do not therefore propose to disapply this provision.  

Indirect participants 

2.34 Several respondents commented that it is impractical for a system such as CREST to know 

all the “indirect participants” that may access the system through arrangements with direct 

participants. The requirement to know the identity of an indirect participant should be amended 

by providing that it can be satisfied if the identity is made known the system operator under its 

“default arrangements”. 

Response 

2.35 The definition of “indirect participant” is set out in the SFD. An institution, central 

counterparty, settlement agent, clearing house or system operator which has a contractual 

relationship with a participant cannot be an indirect participant unless its identity is known to 

the system operator. 

Next Steps 

2.36 Member States have until 30 December 2010 to adopt and publish implementing 

measures for the Amending Directive. The amending SI will be laid before Parliament before the 

Christmas recess.  

2.37 As explained previously, this instrument will not address all issues raised in the consultation 

– only those measures necessary to implement the Amending Directive – and the Treasury will 

give further consideration where appropriate to other issues. 
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A List of respondents 
 

1.Scottish Law Commission 

2. Citi 

3. Clifford Chance 

4. Financial Law Committee of the City of London Law Society 

5.ICMA 

6. HSBC 

7. Tods Murray 

8.Linklaters LLP 

9. Euroclear UK & Ireland. 

10. Andrew McKnight 

11. British Bankers Association 

12. Association of Global Custodians 

13. Financial Markets Law Committee 

14. Peter Bloxham
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B Statutory Instrument 
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S T A T U T O R Y  I N S T R U M E N T S  

2010 No.  

FINANCIAL SERVICES AND MARKETS 

The Financial Markets and Insolvency (Settlement Finality and 
Financial Collateral Arrangements) (Amendment) Regulations 

2010 

Made - - - - *** 

Laid before Parliament *** 

Coming into force - - 6th April 2011 

The Treasury are a government department designated(a) for the purposes of section 2(2) of the 
European Communities Act 1972(b) in relation to measures— 

(a) relating to investment firms and to the provision of investment services and to the operation of 
regulated markets and clearing or settlement systems; 

(b) relating to payment systems; and 

(c) relating to the provision of cash, securities and interests in securities as collateral, and to 
collateral security provided to the central banks of Member States or to the European Central 
Bank. 

These Regulations make provision for a purpose mentioned in section 2(2) of the European 
Communities Act 1972 and it appears to the Treasury that it is expedient for the reference to 
Council Regulation (EC) No. 44/2001 of 22nd December 2000 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters to be construed as a reference to 
that instrument as amended from time to time. 

The Treasury make these Regulations in exercise of the powers conferred by section 2(2) of, and 
paragraph 1A of Schedule 2 to, the European Communities Act 1972(c) 

Citation and commencement 

1. These Regulations may be cited as the Financial Markets and Insolvency (Settlement Finality 
and Financial Collateral Arrangements) (Amendment) Regulations 2010, and come into force on 
6th April 2011. 

                                                                                                                                            
(a) S.I. 1993/2661, S.I. 1998/2793 and S.I. 2003/1888. 
(b) 1972 c. 68. Section 2(2), and  Schedule 2 to the 1972 Act were amended by section 27 of the Legislative and Regulatory 

Reform Act 2006 (c.51); and by section 3 of, and the Schedule to, the European Union (Amendment) Act 2008 (c. 7). 
(c) Paragraph 1A of Schedule 2 was inserted by section 28 of the Legislative and Regulatory Reform Act 2006 (2006 c.51). 
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UNCLASSIFIED 

UNCLASSIFIED 

S T A T U T O R Y  I N S T R U M E N T S  

2010 No.  

FINANCIAL SERVICES AND MARKETS 

The Financial Markets and Insolvency (Settlement Finality and 
Financial Collateral Arrangements) (Amendment) Regulations 

2010 

Made - - - - *** 

Laid before Parliament *** 

Coming into force - - 6th April 2011 

The Treasury are a government department designated(a) for the purposes of section 2(2) of the 
European Communities Act 1972(b) in relation to measures— 

(a) relating to investment firms and to the provision of investment services and to the operation of 
regulated markets and clearing or settlement systems; 

(b) relating to payment systems; and 

(c) relating to the provision of cash, securities and interests in securities as collateral, and to 
collateral security provided to the central banks of Member States or to the European Central 
Bank. 

These Regulations make provision for a purpose mentioned in section 2(2) of the European 
Communities Act 1972 and it appears to the Treasury that it is expedient for the reference to 
Council Regulation (EC) No. 44/2001 of 22nd December 2000 on jurisdiction and the recognition 
and enforcement of judgments in civil and commercial matters to be construed as a reference to 
that instrument as amended from time to time. 

The Treasury make these Regulations in exercise of the powers conferred by section 2(2) of, and 
paragraph 1A of Schedule 2 to, the European Communities Act 1972(c) 

Citation and commencement 

1. These Regulations may be cited as the Financial Markets and Insolvency (Settlement Finality 
and Financial Collateral Arrangements) (Amendment) Regulations 2010, and come into force on 
6th April 2011. 

                                                                                                                                            
(a) S.I. 1993/2661, S.I. 1998/2793 and S.I. 2003/1888. 
(b) 1972 c. 68. Section 2(2), and  Schedule 2 to the 1972 Act were amended by section 27 of the Legislative and Regulatory 

Reform Act 2006 (c.51); and by section 3 of, and the Schedule to, the European Union (Amendment) Act 2008 (c. 7). 
(c) Paragraph 1A of Schedule 2 was inserted by section 28 of the Legislative and Regulatory Reform Act 2006 (2006 c.51). 
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Amendment of the Financial Markets and Insolvency (Settlement Finality) Regulations 1999 

2.—(1) The Financial Markets and Insolvency (Settlement Finality) Regulations 1999(a) are 
amended as follows. 

(2) In regulation 2(1)— 
(a) insert each of the following definitions at the appropriate place— 

―business day‖ shall cover both day and night-time settlements and shall encompass all 
events happening during the business cycle of a system;‖ 
―credit claims‖ means pecuniary claims arising out of an agreement whereby a credit 
institution grants credit in the form of a loan;‖ 
―interoperable system‖ in relation to a system (―the first system‖), means a second 
system whose system operator has entered into an arrangement with the system 
operator of the first system that involves cross-system execution of transfer orders;‖ 
―system operator‖ means the entity or entities legally responsible for the operation of a 
system. A system operator may also act as a settlement agent, central counterparty or 
clearing house; 

(b) in the definition of ―central counterparty‖, omit ―designated‖; 
(c) in the definition of ―clearing house‖, omit ―designated‖; 
(d) in the definition of ―collateral security‖— 

(i) after ―including‖ insert ―credit claims and‖; 
(ii) in sub-paragraph (a), omit ―designated‖ both times it occurs; 

(e) in the definition of ―credit institution‖ for ―Article 4(1)(a)‖ substitute ―Article 4(1)‖; 
(f) in the definition of ―default arrangements‖— 

(i) after ―designated system‖ insert ―or by a system which is an interoperable system in 
relation to that system‖; and 

(ii) after ―participant‖ insert ―or a system operator of an interoperable system‖; 
(g) for the definition of ―indirect participant‖ substitute— 

 ―indirect participant‖ means an institution, central counterparty, settlement agent, 
clearing house or system operator— 
(a) which has a contractual relationship with a participant in a designated system that 

enables the indirect participant to effect transfer orders through that system, and 
(b) the identity of which is known to the system operator;‖; 

(h) in the definition of ―institution‖— 
(i) insert after sub-paragraph (a)— 
―(a) an electronic money institution within the meaning of Article 2.1 of Directive 

2009/110/EC of the European Parliament and of the Council of 16 September 2009 
on the taking up, pursuit and prudential supervision of the business of electronic 
money institutions amending Directives 2005/60/EC and 2006/48/EC and 
repealing Directive 2000/46/EC(b);‖ 

(ii) omit the word ―designated‖; 
(i) in the definition of ―participant‖, after sub-paragraph (a), insert— 

―(a) a system operator;‖ 
(j) in the definition of ―relevant office-holder‖— 

(i) at the end of paragraph (c), omit ―or‖; 

                                                                                                                                            
(a) S.I. 1999/2979, amended by S.I. 2001/3929, 2002/1555, 2003/2096, 2006/50, 2006/3221, 2007/832, 2007/108, 2007/126, 

2007/1655, 2009/1972. 
(b) OJ L 267, 10.10.2009, p7. 
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(ii) at the end of paragraph (d), insert ―or‖; 
(iii) after paragraph (d), insert— 

―(e) any person appointed pursuant to insolvency proceedings of a country or territory 
outside the United Kingdom;‖; 

(k) in the definition of ―settlement account‖ omit ―designated‖; 
(l) in the definition of ―settlement agent‖, omit ―designated‖; 
(m) in the definition of ―the Settlement Finality Directive‖ insert at the end ―as amended by 

Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009 
amending Directive 98/26/EC on settlement finality in payment and securities settlement 
systems and Directive 2002/47/EC on financial collateral arrangements as regards linked 
systems and credit claims(a)‖; 

(n) in the definition of ―transfer order‖ after ―a central bank‖ insert ―, a central counterparty‖; 
(o) for the definition of ―winding-up‖, substitute— 

―winding-up‖ means— 
(a) winding up by the court or creditors’ voluntary winding up within the meaning of 

the Insolvency Act 1986(b) or the Insolvency (Northern Ireland) Order 1989(c) 
(but does not include members’ voluntary winding up within the meaning of that 
Act or that Order); 

(b) sequestration of a Scottish partnership under the Bankruptcy (Scotland) Act 
1985(d); 

(c) bank insolvency within the meaning of the Banking Act 2009(e).‖ 
(3) In regulation 4(1), after ―designated system‖ insert ―and identifying the system operator of 

that system‖. 
(4) In regulation 5— 

(a) in paragraph (2), after ―charge‖ insert ―the system operator of‖; 
(b) in paragraph (3)(b)— 

(i) for ―system continues‖ substitute ―system and its system operator continue‖; 
(ii) for ―is complying‖ substitute ―are complying‖; 

(iii) for ―it is subject‖ substitute ―they are subject‖. 
(5) In regulation 7(1)(b)— 

(a) after ―the system‖ insert ―or the system operator of that system‖; 
(b) for ―it is subject‖ substitute ―they are subject‖. 

(6) In regulation 7(4), after ―consent of the‖ insert ―system operator of the‖. 
(7) In regulation 8(2) insert at the end ―and to the system operator of that system‖. 
(8) In regulation 9— 

(a) in paragraph (1), after ―to the designated system‖ insert ―and to the system operator of 
that system‖; 

(b) after paragraph (1), insert— 
―(2) Where a designating authority, in accordance with paragraph (1), treats an indirect 

participant as a participant in a designated system, the liability of the participant through 
which that indirect participant passes transfer orders to the designated system is not 
affected.‖. 

                                                                                                                                            
(a) OJ L 146, 10.6.2009, p37. 
(b) 1986 c. 45. 
(c) S.I. 1989/2405 (N.I. 19). 
(d) 1985 c. 66. 
(e) 2009 c. 1. 
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(ii) at the end of paragraph (d), insert ―or‖; 
(iii) after paragraph (d), insert— 

―(e) any person appointed pursuant to insolvency proceedings of a country or territory 
outside the United Kingdom;‖; 

(k) in the definition of ―settlement account‖ omit ―designated‖; 
(l) in the definition of ―settlement agent‖, omit ―designated‖; 
(m) in the definition of ―the Settlement Finality Directive‖ insert at the end ―as amended by 

Directive 2009/44/EC of the European Parliament and of the Council of 6 May 2009 
amending Directive 98/26/EC on settlement finality in payment and securities settlement 
systems and Directive 2002/47/EC on financial collateral arrangements as regards linked 
systems and credit claims(a)‖; 

(n) in the definition of ―transfer order‖ after ―a central bank‖ insert ―, a central counterparty‖; 
(o) for the definition of ―winding-up‖, substitute— 

―winding-up‖ means— 
(a) winding up by the court or creditors’ voluntary winding up within the meaning of 

the Insolvency Act 1986(b) or the Insolvency (Northern Ireland) Order 1989(c) 
(but does not include members’ voluntary winding up within the meaning of that 
Act or that Order); 

(b) sequestration of a Scottish partnership under the Bankruptcy (Scotland) Act 
1985(d); 

(c) bank insolvency within the meaning of the Banking Act 2009(e).‖ 
(3) In regulation 4(1), after ―designated system‖ insert ―and identifying the system operator of 

that system‖. 
(4) In regulation 5— 

(a) in paragraph (2), after ―charge‖ insert ―the system operator of‖; 
(b) in paragraph (3)(b)— 

(i) for ―system continues‖ substitute ―system and its system operator continue‖; 
(ii) for ―is complying‖ substitute ―are complying‖; 

(iii) for ―it is subject‖ substitute ―they are subject‖. 
(5) In regulation 7(1)(b)— 

(a) after ―the system‖ insert ―or the system operator of that system‖; 
(b) for ―it is subject‖ substitute ―they are subject‖. 

(6) In regulation 7(4), after ―consent of the‖ insert ―system operator of the‖. 
(7) In regulation 8(2) insert at the end ―and to the system operator of that system‖. 
(8) In regulation 9— 

(a) in paragraph (1), after ―to the designated system‖ insert ―and to the system operator of 
that system‖; 

(b) after paragraph (1), insert— 
―(2) Where a designating authority, in accordance with paragraph (1), treats an indirect 

participant as a participant in a designated system, the liability of the participant through 
which that indirect participant passes transfer orders to the designated system is not 
affected.‖. 

                                                                                                                                            
(a) OJ L 146, 10.6.2009, p37. 
(b) 1986 c. 45. 
(c) S.I. 1989/2405 (N.I. 19). 
(d) 1985 c. 66. 
(e) 2009 c. 1. 
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(9) In regulation 10— 
(a) for paragraph (1), substitute— 

―(1) The system operator of a designated system shall, when that system is declared to be 
a designated system, provide to the designating authority in writing a list of the participants 
(including the indirect participants) in the designated system and shall give written notice to 
the designating authority of any amendment to the list within seven days of such 
amendment.‖; 

(b) in paragraphs (2), (3), (4) and (5), for ―a designated system‖ in each place where it occurs 
substitute ―the system operator of a designated system‖. 

(10) In regulation 13— 
(a) for paragraph (2)(a), substitute— 

―(a) insolvency proceedings in respect of a participant in a designated system, or of a 
participant in a system which is an interoperable system in relation to that 
designated system;‖ 

(b) at the end of paragraph (2)(b), insert ―and‖; 
(c) after paragraph (2)(b), insert— 

―(c) insolvency proceedings in respect of a system operator of a designated system or 
of a system which is an interoperable system in relation to that designated system;‖ 

(d) after paragraph (3), insert— 
―(4) References in this Part to ―insolvency proceedings‖ shall include— 

(a) bank insolvency under Part 2 of the Banking Act 2009; and 
(b) bank administration under Part 3 of the Banking Act 2009;‖. 

(11) In regulation 14— 
(a) in paragraph (1), after ―insolvent estate‖ insert ―or with the law relating to other 

insolvency proceedings of a country or territory outside the United Kingdom‖; 
(b) in paragraph (1)(d), after ―designated system‖ insert ―or in a system which is an 

interoperable system in relation to that designated system‖; 
(c) in paragraph (2)(b) for ―its default arrangements‖ substitute ―the default arrangements of 

a designated system‖; 
(d) in paragraph (2)(c), after ―designated system‖ insert ―or in a system which is an 

interoperable system in relation to that designated system‖; 
(e) for paragraph (5)(a)(iv), substitute— 

 ―(iv) paragraph 100(3) of Schedule B1 to the Insolvency (Northern Ireland) Order 
1989, Article 31(4) of that Order, as it has effect by virtue of Article 4(1) of 
the Insolvency (Northern Ireland) Order 2005, and Article 50 of the 
Insolvency (Northern Ireland) Order 1989; and‖; 

(f) in paragraph (5)(a)(v) after ―2006‖ insert ―(including that section as applied or modified 
by any enactment made under the Banking Act 2009)‖; 

(g) in paragraph (6), after ―participant‖ insert ―, system operator‖. 
(12) In regulation 15(1), after ―default arrangements‖ insert ―of a designated system‖. 
(13) In regulation 20— 

(i) in paragraph (1)(a), for ―in respect of that participant‖ substitute— 
―in respect of— 

 (i) that participant;  
 (ii) a participant in a system which is an interoperable system in relation to  the 

designated system; or 
 (iii) a system operator which is not a participant in the designated system, or‖; 
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(b) in paragraph (1)(b) and (c), after ―that participant‖ insert ―, a participant in a system 
which is an interoperable system in relation to the designated system or a system operator 
of that designated system‖; 

(c) in paragraph (2)— 
(i) in sub-paragraph (a), for ―same day‖ substitute ―same business day of the designated 

system‖; 
(ii) in sub-paragraph (b)— 

(aa) for ―the settlement agent, the central counterparty or the clearing house‖ 
substitute ―the system operator‖; 

(bb) for ―the time of settlement of the transfer order‖ substitute ―the time the 
transfer order became irrevocable‖; 

(d) in paragraph (3), for ―the relevant settlement agent, central counterparty or clearing 
house‖ substitute ―the relevant system operator‖. 

(14) In regulation 22(1), for ―the system‖ substitute ―the system operator of that designated 
system‖. 

(15) In regulation 23(a)— 
(a) after ―a participant‖ insert ―, a system operator‖; 
(b) after ―the participant‖ insert ―, the system operator‖. 

(16) In regulation 26— 
(a) in paragraph (1)(b), omit ―in connection with a designated system‖; 
(b) for paragraph (2)(b), substitute— 

―(b) ―equivalent overseas security‖ means any realisable assets provided under a charge 
or a repurchase or similar agreement, or otherwise (including credit claims and 
money provided under  a charge)— 

 (i) for the purpose of securing rights and obligations potentially arising in 
connection with such a system, or 

 (ii) to a central bank for the purpose of securing rights and obligations in 
connection with its operations in carrying out its functions as a central bank.‖. 

(17) In the Schedule— 
(a) in paragraph 1, insert at the end— 

―(5) An arrangement entered into between interoperable systems shall not constitute a 
system.‖; 

(b) in paragraph 3, for ―system‖ in both places where it occurs, substitute ―system operator‖; 
(c) in paragraph 4, for ―the system‖, substitute ―the system operator‖; 
(d) in paragraph 5, after sub-paragraph (1), insert— 

―(1A) Where the system has one or more interoperable systems, the rules required under 
paragraph (1)(a) and (b) shall, as far as possible, be co-ordinated with the rules of those 
interoperable systems. 

(1B) The rules of the system which are referred to in paragraph (1)(a) and (b) shall not be 
affected by any rules of that system’s interoperable systems in the absence of express 
provision in the rules of the system and all of those interoperable systems.‖. 

Existing designations 

3. Nothing in these Regulations affects any designation order in force under the Financial 
Markets and Insolvency (Settlement Finality) Regulations 1999 in relation to a designated system, 
and no system operator shall be required to apply for an amended designation order in 
consequence only of these Regulations. 
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(b) in paragraph (1)(b) and (c), after ―that participant‖ insert ―, a participant in a system 
which is an interoperable system in relation to the designated system or a system operator 
of that designated system‖; 

(c) in paragraph (2)— 
(i) in sub-paragraph (a), for ―same day‖ substitute ―same business day of the designated 

system‖; 
(ii) in sub-paragraph (b)— 

(aa) for ―the settlement agent, the central counterparty or the clearing house‖ 
substitute ―the system operator‖; 

(bb) for ―the time of settlement of the transfer order‖ substitute ―the time the 
transfer order became irrevocable‖; 

(d) in paragraph (3), for ―the relevant settlement agent, central counterparty or clearing 
house‖ substitute ―the relevant system operator‖. 

(14) In regulation 22(1), for ―the system‖ substitute ―the system operator of that designated 
system‖. 

(15) In regulation 23(a)— 
(a) after ―a participant‖ insert ―, a system operator‖; 
(b) after ―the participant‖ insert ―, the system operator‖. 

(16) In regulation 26— 
(a) in paragraph (1)(b), omit ―in connection with a designated system‖; 
(b) for paragraph (2)(b), substitute— 

―(b) ―equivalent overseas security‖ means any realisable assets provided under a charge 
or a repurchase or similar agreement, or otherwise (including credit claims and 
money provided under  a charge)— 

 (i) for the purpose of securing rights and obligations potentially arising in 
connection with such a system, or 

 (ii) to a central bank for the purpose of securing rights and obligations in 
connection with its operations in carrying out its functions as a central bank.‖. 

(17) In the Schedule— 
(a) in paragraph 1, insert at the end— 

―(5) An arrangement entered into between interoperable systems shall not constitute a 
system.‖; 

(b) in paragraph 3, for ―system‖ in both places where it occurs, substitute ―system operator‖; 
(c) in paragraph 4, for ―the system‖, substitute ―the system operator‖; 
(d) in paragraph 5, after sub-paragraph (1), insert— 

―(1A) Where the system has one or more interoperable systems, the rules required under 
paragraph (1)(a) and (b) shall, as far as possible, be co-ordinated with the rules of those 
interoperable systems. 

(1B) The rules of the system which are referred to in paragraph (1)(a) and (b) shall not be 
affected by any rules of that system’s interoperable systems in the absence of express 
provision in the rules of the system and all of those interoperable systems.‖. 

Existing designations 

3. Nothing in these Regulations affects any designation order in force under the Financial 
Markets and Insolvency (Settlement Finality) Regulations 1999 in relation to a designated system, 
and no system operator shall be required to apply for an amended designation order in 
consequence only of these Regulations. 
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Amendment of the Financial Collateral Arrangements (No. 2) Regulations 2003 

4.—(1) The Financial Collateral Arrangements (No. 2) Regulations 2003(a) are amended as 
follows. 

(2) In regulation 3— 
(a) renumber the existing provision as paragraph (1); 
(b) in paragraph (1)— 

(i) insert in the appropriate place— 
―credit claims‖ means pecuniary claims which arise out of an agreement whereby a 
credit institution, as defined in Article 4(1) of Directive 2006/48/EC of the European 
Parliament and of the Council relating to the taking up and pursuit of the business of 
credit institutions (recast), including the institutions listed in Article 2 of that Directive, 
grants credit in the form of a loan(b);‖; 

(ii) in the definition of ―financial collateral‖, for ―cash or financial instruments‖ 
substitute ―cash, financial instruments or credit claims‖; 

(iii) in the definition of ―reorganisation measures‖, in sub-paragraphs (c) and (d), after 
―Scottish partnership,‖ on each occasion it occurs, insert ―a protected trust deed 
within the meaning of‖; 

(iv) in the definitions of ―security financial collateral arrangement‖ and ―security 
interest‖— 
(aa) for ―equivalent financial collateral‖ substitute ―financial collateral of the same 

or greater value‖, 
(bb) after ―excess financial collateral‖ insert ―or to collect the proceeds of credit 

claims until further notice‖; 
(v) for the definition of ―winding up proceedings‖ substitute— 

――winding-up proceedings‖ means— 
(a) winding up by the court or voluntary winding up within the meaning of the 

Insolvency Act 1986 or the Insolvency (Northern Ireland) Order 1989; 
(b) sequestration of a Scottish partnership under the Bankruptcy (Scotland) Act 

1985(c); 
(c) bank insolvency within the meaning of the Banking Act 2009.‖; 

(c) after paragraph (1), insert— 
―(2) For the purposes of these Regulations ―possession‖ of financial collateral in the form 

of cash or financial instruments includes the case where financial collateral has been 
credited to an account in the name of the collateral-taker or a person acting on his behalf 
(whether or not the collateral-taker, or person acting on his behalf, has credited the financial 
collateral to an account in the name of the collateral-provider on his, or that person’s, 
books) provided that any rights the collateral-provider may have in relation to that financial 
collateral are limited to the right to substitute financial collateral of the same or greater 
value or to withdraw excess financial collateral.‖. 

(3) In regulation 4— 
(a) in paragraph (4), insert at the end ―or, in Scotland, to relation to any charge created or 

arising under a financial collateral arrangement‖; 
(b) in paragraph (5), omit ―security‖ both times it occurs. 

(4) In regulation 5, omit ―security‖ both times it occurs. 

                                                                                                                                            
(a) S.I. 2003/3226.  These Regulations have been amended by S.I. 2009/2462. 
(b) OJ No L 177, 30.6.2006, p1 – 200. 
(c) 1985 c. 66. 
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(5) In regulation 6A(a), insert at the end, ―or, in Scotland, to any charge created or arising under 
a financial collateral arrangement.‖ 

(6) In regulation 8— 
(a) in paragraph (1)(a), omit ―and‖; 
(b) after paragraph (1)(a), insert— 

―(aa) paragraph 65(2) (distribution);‖; 
(c) at the end of paragraph (1)(b), insert ―and‖; 
(d) after paragraph (1)(b), insert— 

―(c) paragraph 99(3) and (4) (administrator’s remuneration, expenses and liabilities).‖ 
(e) in paragraph (3)— 

(i) at the end of sub-paragraph (b), insert ―and‖; 
(ii) after sub-paragraph (b), insert— 

―(c) section 19(4) and 19(5) (administrator’s remuneration, expenses and liabilities).‖ 
(7) In regulation 9— 

(a) at the end of paragraph (1)(a), omit ―and‖; 
(b) after paragraph (1)(b), insert— 

―(c) Article 31(4) and (5) (administrator’s remuneration, expenses and liabilities); and 
(d) Paragraphs 44(2), 45 (restriction on enforcement of security), 66(2) (distribution), 

71, 72 (power of administrator to deal with charged property), 100(3) and (4) 
(administrator’s remuneration, expenses and liabilities) of Schedule B1 to the 
Order(b).‖. 

(8) In regulation 10— 
(a) after paragraph (2), insert— 

―(2A) Sections 40 (or in Scotland, sections 59, 60(1)(e)) and 175 of the Insolvency Act 
1986 (preferential debts) shall not apply to any debt which is secured by a charge created or 
otherwise arising under a financial collateral arrangement. 

(2B) Section 176ZA of the Insolvency Act 1986 (expenses of winding up)(c) shall not 
apply in relation to any claim to any property which is subject to a disposition or created or 
otherwise arising under a financial collateral arrangement.‖; 

(b) in paragraph (4), for ―being wound up‖ substitute ―subject to winding-up proceedings‖; 
and 

(c) in paragraph (6) after ―floating charge)‖, insert ―(including that section as applied or 
modified by any enactment made under the Banking Act 2009)‖. 

(9) In regulation 11— 
(a) after paragraph (1), insert— 

―(1A) Article 50 of that Order (payment of debts out of assets subject to floating charge) 
shall not apply (if it would otherwise do so), to any charge created or otherwise arising 
under a financial collateral arrangement.‖; 

(b) after paragraph (2), insert— 
―(2A) Articles 149 of that Order (preferential debts) and 150ZA (expenses of winding 

up)(d) shall not apply (if they would otherwise do so) to any charge created or otherwise 
arising under a financial collateral arrangement.‖. 

(10) In regulation 12— 
                                                                                                                                            
(a) Regulation 6A was inserted by S.I. 2009/2462. 
(b) Schedule B1 was inserted by S.I. 2005/1455 (N.I. 10). 
(c) Section 176ZA was inserted by the Companies Act 2006 (c.46), section 1282. 
(d) Article 150ZA was inserted by the Companies Act 2006, section 1282. 
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(5) In regulation 6A(a), insert at the end, ―or, in Scotland, to any charge created or arising under 
a financial collateral arrangement.‖ 

(6) In regulation 8— 
(a) in paragraph (1)(a), omit ―and‖; 
(b) after paragraph (1)(a), insert— 

―(aa) paragraph 65(2) (distribution);‖; 
(c) at the end of paragraph (1)(b), insert ―and‖; 
(d) after paragraph (1)(b), insert— 

―(c) paragraph 99(3) and (4) (administrator’s remuneration, expenses and liabilities).‖ 
(e) in paragraph (3)— 

(i) at the end of sub-paragraph (b), insert ―and‖; 
(ii) after sub-paragraph (b), insert— 

―(c) section 19(4) and 19(5) (administrator’s remuneration, expenses and liabilities).‖ 
(7) In regulation 9— 

(a) at the end of paragraph (1)(a), omit ―and‖; 
(b) after paragraph (1)(b), insert— 

―(c) Article 31(4) and (5) (administrator’s remuneration, expenses and liabilities); and 
(d) Paragraphs 44(2), 45 (restriction on enforcement of security), 66(2) (distribution), 

71, 72 (power of administrator to deal with charged property), 100(3) and (4) 
(administrator’s remuneration, expenses and liabilities) of Schedule B1 to the 
Order(b).‖. 

(8) In regulation 10— 
(a) after paragraph (2), insert— 

―(2A) Sections 40 (or in Scotland, sections 59, 60(1)(e)) and 175 of the Insolvency Act 
1986 (preferential debts) shall not apply to any debt which is secured by a charge created or 
otherwise arising under a financial collateral arrangement. 

(2B) Section 176ZA of the Insolvency Act 1986 (expenses of winding up)(c) shall not 
apply in relation to any claim to any property which is subject to a disposition or created or 
otherwise arising under a financial collateral arrangement.‖; 

(b) in paragraph (4), for ―being wound up‖ substitute ―subject to winding-up proceedings‖; 
and 

(c) in paragraph (6) after ―floating charge)‖, insert ―(including that section as applied or 
modified by any enactment made under the Banking Act 2009)‖. 

(9) In regulation 11— 
(a) after paragraph (1), insert— 

―(1A) Article 50 of that Order (payment of debts out of assets subject to floating charge) 
shall not apply (if it would otherwise do so), to any charge created or otherwise arising 
under a financial collateral arrangement.‖; 

(b) after paragraph (2), insert— 
―(2A) Articles 149 of that Order (preferential debts) and 150ZA (expenses of winding 

up)(d) shall not apply (if they would otherwise do so) to any charge created or otherwise 
arising under a financial collateral arrangement.‖. 

(10) In regulation 12— 
                                                                                                                                            
(a) Regulation 6A was inserted by S.I. 2009/2462. 
(b) Schedule B1 was inserted by S.I. 2005/1455 (N.I. 10). 
(c) Section 176ZA was inserted by the Companies Act 2006 (c.46), section 1282. 
(d) Article 150ZA was inserted by the Companies Act 2006, section 1282. 

 

  
8 

(a) in paragraph (2)(b), after ―winding-up of‖ insert ―or, in Scotland, a petition for winding-
up proceedings in relation to‖; 

(b) in paragraph (3)— 
(i) in paragraph (a), after ―winding-up order‖ insert ―or, in the case of a Scottish 

partnership, the award of sequestration‖, and 
(ii) in paragraph (b) after ―otherwise‖, insert ―or, in the case of a Scottish partnership, 

when a protected trust deed is entered into‖; 
(c) in paragraph (4) after ―set-off)‖ insert ―, or in Scotland, any rule of law with the same or 

similar effect to the effect of these Rules‖. 
(11) In regulation 13(3)— 

(a) in paragraph (a) after ―winding-up order‖ insert ―or, in the case of a Scottish partnership, 
the award of sequestration‖; and 

(b) in paragraph (b) after ―otherwise‖ insert ―or, in the case of a Scottish partnership, the date 
of registration of a protected trust deed‖. 

(12) In regulation 15— 
(a) after ―goes into liquidation‖ insert ―or administration‖; 
(b) for ―section 49(3) of the Bankruptcy (Scotland) Act 1985 as applied by rule 4.16(1)(c) of 

those rules (claims in foreign currency)‖ substitute ―the provisions of the Bankruptcy 
(Scotland) Act 1985 referred to in those rules and such rules and provisions as applied by 
rule 2.41 of the Insolvency (Scotland) Rules 1986‖. 

(13) After regulation 15, insert— 

“Insolvency proceedings in other jurisdictions 

15A.—(1) The references to insolvency law in section 426 of the Insolvency Act 1986 
(co-operation between courts exercising jurisdiction in relation to insolvency) include, in 
relation to a part of the United Kingdom, this Part of these Regulations and, in relation to a 
relevant country or territory within the meaning of that section, so much of the law of that 
country or territory as corresponds to this Part. 

(2) A court shall not, in pursuance of that section or any other enactment or rule of law, 
recognise or give effect to— 

(a) any order of a court exercising jurisdiction in relation to insolvency law in a 
country or territory outside the United Kingdom, or 

(b) any act of a person appointed in such a country or territory to discharge any 
functions under insolvency law, 

in so far as the making of the order or the doing of the act would be prohibited by this Part 
in the case of a court in England and Wales or Scotland, the High Court in Northern Ireland 
or a relevant office holder. 

(3) Paragraph (2) does not affect the recognition of a judgment required to be recognised 
or enforced under or by virtue of the Civil Jurisdiction and Judgments Act 1982(a) or 
Council Regulation (EC) No 44/2001 of 22nd December 2000 on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters(b), as amended 
from time to time and as applied by the Agreement made on 19th October 2005 between the 
European Community and the Kingdom of Denmark on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters(c).‖. 

(14) In regulation 16— 
(a) after paragraph (3), insert— 

                                                                                                                                            
(a) 1982 c. 27. 
(b) OJ L 12, 16.1.2001, p1-23. 
(c) OJ L 299 16.11.2005, p62. 
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―(3A) In Scotland, paragraphs (1) and (3) apply to title transfer financial collateral 
arrangements as they apply to security financial collateral arrangements.‖; 

(b) at the end insert— 
―(5) This regulation does not apply in relation to credit claims.‖. 

(15) For regulation 17, substitute— 

“Appropriation of financial collateral under a security financial collateral 
arrangement 

17.—(1) Where a security interest is created or arises under a security financial collateral 
arrangement on terms that include a power for the collateral-taker to appropriate the 
financial collateral, the collateral-taker may exercise that power in accordance with the 
terms of the security financial collateral arrangement, without any order for foreclosure 
from the courts (and whether or not the remedy of foreclosure would be available). 

(2) Upon the exercise by the collateral-taker of the power to appropriate the financial 
collateral, the equity of redemption of the collateral-provider shall be extinguished and all 
legal and beneficial interest of the collateral-provider in the financial collateral shall vest in 
the collateral taker.‖. 

Registration of charges: Scotland 

5.—(1) The Bankruptcy and Diligence etc. (Scotland) Act 2007(a) has effect in relation to 
floating charges which are created by or otherwise arise under a financial collateral arrangement 
with the following modifications. 

(2) In section 38 (creation of floating charges)— 
(a) in subsection (3), after ―subsection (3A)‖ insert ―, subsection (3B)‖; 
(b) after subsection (3A), insert— 

―(3B) If a floating charge is created or otherwise arises under a security financial 
collateral arrangement, it is created when the document granting the floating charge is 
executed by the company granting the charge and without registration in the Register of 
Floating Charges.‖. 

(3) In section 39 (advance notice of floating charges), for subsection (4), substitute— 
―(4) This section does not apply— 

(a) where a company proposes to grant a floating charge in favour of a central 
institution; 

(b) where a floating charge is created or otherwise arises under a security financial 
collateral arrangement.‖. 

(4) In section 42 (assignation of floating charges), after subsection (4), insert— 
―(5) This section does not apply to the assignation (whether in whole or to a specified 

extent) of a floating charge which was created or otherwise arises under a security financial 
collateral arrangement.‖. 

(5) In section 43 (alteration of floating charges), in subsection (4A)—  
(a) at the end of paragraph (b), insert ―, or‖; 
(b) after paragraph (b), insert— 

―(c) the floating charge was created or otherwise arises under a security financial 
collateral arrangement.‖. 

(6) In section 44 (discharge of floating charges), for subsection (4), substitute— 

                                                                                                                                            
(a) 2007 asp 3, as amended by the Banking Act 2009 (c.1) s. 253.  The provisions modified by these Regulations have not yet 

been commenced. 
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―(3A) In Scotland, paragraphs (1) and (3) apply to title transfer financial collateral 
arrangements as they apply to security financial collateral arrangements.‖; 

(b) at the end insert— 
―(5) This regulation does not apply in relation to credit claims.‖. 

(15) For regulation 17, substitute— 

“Appropriation of financial collateral under a security financial collateral 
arrangement 

17.—(1) Where a security interest is created or arises under a security financial collateral 
arrangement on terms that include a power for the collateral-taker to appropriate the 
financial collateral, the collateral-taker may exercise that power in accordance with the 
terms of the security financial collateral arrangement, without any order for foreclosure 
from the courts (and whether or not the remedy of foreclosure would be available). 

(2) Upon the exercise by the collateral-taker of the power to appropriate the financial 
collateral, the equity of redemption of the collateral-provider shall be extinguished and all 
legal and beneficial interest of the collateral-provider in the financial collateral shall vest in 
the collateral taker.‖. 

Registration of charges: Scotland 

5.—(1) The Bankruptcy and Diligence etc. (Scotland) Act 2007(a) has effect in relation to 
floating charges which are created by or otherwise arise under a financial collateral arrangement 
with the following modifications. 

(2) In section 38 (creation of floating charges)— 
(a) in subsection (3), after ―subsection (3A)‖ insert ―, subsection (3B)‖; 
(b) after subsection (3A), insert— 

―(3B) If a floating charge is created or otherwise arises under a security financial 
collateral arrangement, it is created when the document granting the floating charge is 
executed by the company granting the charge and without registration in the Register of 
Floating Charges.‖. 

(3) In section 39 (advance notice of floating charges), for subsection (4), substitute— 
―(4) This section does not apply— 

(a) where a company proposes to grant a floating charge in favour of a central 
institution; 

(b) where a floating charge is created or otherwise arises under a security financial 
collateral arrangement.‖. 

(4) In section 42 (assignation of floating charges), after subsection (4), insert— 
―(5) This section does not apply to the assignation (whether in whole or to a specified 

extent) of a floating charge which was created or otherwise arises under a security financial 
collateral arrangement.‖. 

(5) In section 43 (alteration of floating charges), in subsection (4A)—  
(a) at the end of paragraph (b), insert ―, or‖; 
(b) after paragraph (b), insert— 

―(c) the floating charge was created or otherwise arises under a security financial 
collateral arrangement.‖. 

(6) In section 44 (discharge of floating charges), for subsection (4), substitute— 

                                                                                                                                            
(a) 2007 asp 3, as amended by the Banking Act 2009 (c.1) s. 253.  The provisions modified by these Regulations have not yet 

been commenced. 
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―(4) This section does not apply where the floating charge to be discharged (whether in 
whole or to a specified extent)— 

(a) is or has been held by a central institution, or 
(b) was created or otherwise arises under a security financial collateral arrangement.‖. 

(7) In section 47 (interpretation), after the definition of ―fixed security‖, insert— 
―security financial collateral arrangement‖ has the same meaning as in regulation 3 of 
the Financial Collateral Arrangements (No. 2) Regulations 2003;‖. 
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EXPLANATORY NOTE 

(This note is not part of the Regulations) 

These Regulations implement Directive 2009/44/EC of the European Parliament and of the 
Council amending Directive 98/26/EC on settlement finality in payment and securities settlement 
systems and Directive 2002/47/EC on financial collateral arrangements (OJ L146, 10.6.09, p 37).  
The Directive seeks to make further provision for linked or ―interoperable‖ systems, and ensure 
that credit claims may be used as financial collateral. 

Regulation 2 amends the Financial Markets and Insolvency (Settlement Finality) Regulations 1999 
(S.I. 1999/2979) (―the 1999 Regulations‖).  Paragraph (2) amends the definition of ―collateral 
security‖ to include credit claims, and defines credit claims.  It also amends the definitions of 
participant and indirect participant, adds new definitions of ―business day‖, ―interoperable system‖ 
and ―system operator‖, and amends a number of definitions to provide for interoperable systems.   

Paragraphs (3) to (7) and (9) amend regulations 4 to 8 and 10 of the 1999 Regulations so that 
obligations previously imposed on the designated system itself are now imposed on the system 
operator of that system.  Paragraph (8) clarifies the liability of a participant through which an 
indirect participant passes transfer orders to the designated system. 

Paragraphs (10) and (11) amend regulations 13 and 14 of the 1999 Regulations so that the 
protection given in relation to insolvency proceedings in respect of a participant in a designated 
system is now extended to insolvency proceedings in respect of the system operator of a 
designated system, and in respect of participants in interoperable systems of a designated system. 

 Paragraph (13) amends regulation 20 so that modifications made to the law of insolvency cease to 
apply to a transfer order entered into a designated system following the insolvency not only of a 
participant in that system (and of an interoperable system), but also of a system operator who is 
not a participant in the system, unless the transfer order is carried out on the same business day as 
the insolvency and the system operator did not have notice of it when the order was settled. 

Paragraph (14) amends regulation 22 to require the system operator of a designated system to be 
informed when a court makes an insolvency order in relation to a participant in a designated 
system. Paragraph (15) amends regulation 23 so that the rule in that regulation for determining the 
applicable law in relation to securities held as collateral security also applies in relation to 
securities provided to a system operator. 

Paragraph (16) amends regulation 26 to ensure that Part 3 of the Regulations applies to equivalent 
overseas security provided to a central bank just as it applies to such security provided in 
connection with a designated system, and amends the definition of ―equivalent overseas security‖ 
accordingly. 

Paragraph (17) amends paragraphs 1, 3 and 4 of the Schedule to the 1999 Regulations to clarify 
what is a ―system‖ for the purpose of the Regulations.  It also amends paragraph 5 of the Schedule 
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to require the rules of interoperable systems in relation to the finality and revocation of a transfer 
order to be co-ordinated as far as possible. 

Regulation 3 provides, for the avoidance of doubt, that these Regulations do not affect the 
designation of any existing designated system. 

Regulation 4 amends the Financial Collateral Arrangements (No. 2) Regulations 2003 (S.I. 
2003/3226) (―the 2003 Regulations‖).  Paragraph (2) inserts a new definition of ―credit claims‖, 
amends the definitions of ―financial collateral‖ and ―security financial collateral arrangement‖ to 
include credit claims which are provided as financial collateral and inserts a definition of 
―possession‖ for the purposes of the Regulations. 

Paragraphs (3) to (12) disapply a number of provisions of insolvency law in relation to financial 
collateral arrangements, and make some consequential amendments to reflect Scottish insolvency 
law.   

Paragraph (13) ensures that an insolvency order made by a foreign court, or an act of a foreign 
insolvency office-holder, cannot be enforced by a UK court if such an order or act could not be 
made by a UK court or office-holder.  

Paragraph (14) provides that the provision in the 2003 Regulations on the right of use apply to 
Scottish title transfer financial collateral arrangements in the same way as they apply to security 
financial collateral arrangements, and ensures that these provisions do not apply to credit claims. 
Paragraph (15) clarifies the power of appropriation in relation to security financial collateral 
arrangements. 

Regulation 5 modifies the Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3) in its 
application to floating charges which are created or arise under a financial collateral arrangement 
to ensure that such charges are created when the document creating the charge is executed, not 
when the charge is registered on the Scottish Register of Floating Charges, and makes further 
consequential amendments in relation to such charges. 

An Impact Assessment of the effect of this instrument on the costs of business has been prepared 
and may be obtained from the Financial Regulation Strategy Team, HM Treasury, 1 Horse Guards 
Road, London SW1A 2HQ.  It is also available on HM Treasury’s website (www.hm-
treasury.gov.uk), and is annexed to the Explanatory Memorandum which is available alongside 
this instrument on www.legislation.gov.uk. . 
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