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Introduction & Summary
Prospect is an independent trade union representing over 120,000 members in the public and private sectors.  Our members work in a range of jobs in a variety of different areas including in aviation, agriculture, defence, education, energy, environment, heritage, industry, science, and telecoms.

Prospect has a significant amount of experience in advising members on their rights at work. This includes at all levels from workplace advice and representation through to pursuing cases in the Employment Tribunal and the appeal courts. 
We are very strongly opposed to both the proposals in the consultation document. 
We believe that the increased power given to tribunals in the Equality Act 2010, to make wider recommendations, is an essential tool to remedy unlawful discrimination in the workplace. Tribunals having heard a complaint of discrimination and having found against an employer are in a very good position to make practical recommendations to employers to remedy the problem. This should go a considerable way to stop further acts of discrimination occurring in that workplace to the benefit of all employees. It also however should be a positive step for employers to help them improve their practices and avoid further litigation.  
Prospect also very strongly believes that the procedure for obtaining information in the Equality Act should be retained. This is necessary to enable employees to obtain information about what has happened to them and to get information to decide whether or not to pursue a claim. Without access to such information their ability to take cases would be significantly hindered and it would be a barrier to being able to assert their statutory rights. Additionally, in our experience the questionnaire procedure helps employers in several aspects; firstly potential claimants may decide not to instigate proceedings once they are in possession of relevant information, secondly there is more likely to be an early settlement of a claim if both sides have an understanding of the case, and thirdly the preparation of the case and the dealing with evidence in the tribunal will be more ordered. 
In respect of both proposals, Prospect believes they would be seriously detrimental to workers’ rights under the Equality Act and we are vehemently opposed to any change. However we also believe that both proposals will also not be beneficial for employers, and there is no evidence produced that the proposals would deliver any real benefit.  
We have answered the questions from the consultation paper in the following pages. 
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YOU OR YOUR ORGANISATION
Question 1: In what capacity are you responding? (select one) 

( On behalf of an organisation/as an employer 

Question 2: Is your organisation (select one) 

( A trade union or staff association 

Question 3: If responding as an employer, how many people do you employ? (select one)
N/A
Question 4: If responding as an employer, please indicate which sector best describes you. (select one)

N/A

EMPLOYMENT TRIBUNAL POWER TO MAKE WIDER RECOMMENDATIONS – S124(3)(B) 

Question 5: Do you know of any discrimination-related case in which the wider recommendations power under section 124(3)(b) of the Equality Act 2010 has been used since October 2010? (select one) 

( Yes 

Question 6: It would be helpful to understand more about the case(s). Please provide further details, such as nature of the claim, type of organisation involved in the case, whether the organisation is a large, small or medium sized enterprise or other.
Prospect has not had one of our own cases where a tribunal has used their powers under the Equality Act to make wider recommendations. However this is because we do not have a high number of cases that actually reach a remedy hearing, with cases usually settled before hearing, or at least after a liability hearing and before remedy hearing (where these are split).  Also, although the Equality Act has been in force for over a year and a half, it takes some time for the more complex cases to reach hearing. For example Prospect’s most recent discrimination cases heard by the ET earlier this year were claims that had been submitted under the previous legislation. 

We understand however that there has been at least one other case than the one referred to in the consultation paper (Stone v Ramsay Health Care). The other case is that of Crisp v Iceland Foods Ltd (1604478/2011). In that case the tribunal made recommendations that managers and HR officials undergo training in disability discrimination matters. This can only be viewed as a positive measure for the employer to avoid, perhaps unintentional, discrimination in the future.      

Question 7: Please say whether you consider the outcome of the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which the complaint relates) and/or proportionate (tribunal took account of employer’s capacity to implement the recommendation).
N/A

Question 8: How far do you agree or disagree that the wider recommendations power should be repealed? (select one) 

( Strongly disagree 

Prospect strongly disagrees with the proposed repeal of the power to make wider recommendations. 

We believe that the power to make wider recommendations is essential. In the majority of discrimination claims the employee will have left employment before the case is heard by the tribunal, often because they have been dismissed as a result of discriminatory practices or because they have resigned due to the discrimination. Under the pre-Equality Act provisions recommendations were rarely sought because they would be restricted to that particular claimant and no longer being in the workforce meant that recommendations were of little value. Even in cases where the claimant was still in the employment, recommendations were fairly limited in scope as they were limited to alleviating effects related to just that one claimant. This would mean that other employees may continue to be at risk of discrimination, if the employer did not voluntarily take the necessary steps to review their practices, and also that the employer was at risk of further claims. 

Prospect believes that a tribunal is in a good position to make general recommendations following the hearing of a case. There will often have been several days of evidence heard by the tribunal and a matter will have been examined in depth, sometimes with the additional benefit of expert witnesses giving evidence. As an independent body, with considerable experience of both the law and workplace issues, the tribunal is very well placed to make reasoned recommendations to ensure that the risk of further discriminatory practices is limited. 

Recommendations should be welcomed and seen as a positive outcome for all parties concerned. Recommendations will help protect other employees from further discrimination, will help steer employers to make necessary changes and develop the lessons learned from the litigation, and will avoid further cases being brought which should be beneficial to both the employees and the employer, as well as the Tribunal Service. 

The two tribunal cases, which we are aware of, where recommendations have been made (Stone v Ramsay Health Care and Crisp v Iceland Foods Ltd, referred to above) demonstrate the sensible approach that tribunals are taking to recommendations. Far from creating undue burden on employers the recommendations in both cases for relevant training and review of policies is proportionate and pragmatic. Any reported fear of oppressive or too wide ranging recommendations seems entirely unsubstantiated. 
In a very recent case where Prospect was supporting a member in his claim of race and age discrimination in promotion procedures, the Employment Tribunal found that the employer’s promotion procedure was indirectly discriminatory and that the procedure was not a proportionate means of achieving a legitimate aim. The case was started before the Equality Act was in force so has been considered under the previous legislation. In this case the tribunal are only able to make recommendations in respect of alleviating the discrimination to the employee, although as he is still employed this may have a wider impact. However under the Equality Act the tribunal would have been able to make much clearer recommendations to avoid further discrimination occurring to other employees. Having heard a considerable amount of evidence, including that of an independent expert, the tribunal would have been in a good position to make positive and helpful recommendations. 

The Employment Appeal Tribunal in Lycée Français Charles de Gaulle v Delambre (0563/10) accepted that a tribunal under the previous legislation was able to make fairly wide ranging recommendations where the claimant was still employed. In this case recommendations to redraft policies and implement diversity training were appropriate as although they would have a general effect on the workforce they were practicable for obviating or reducing the effect of the discrimination on the claimant. 

The Equality Act, by introducing the power to make broader recommendations to obviate discrimination on any other person, has removed the anomaly in the old legislation between cases where the claimant is still employed and where they are not. The Equality Act has provided a clear power for tribunals to make proactive recommendations to promote equality in the future. It should be remembered that this only applies where the employer has been found to have discriminated. 

Prospect strongly believes that the power for tribunals to make the broader recommendations in the Equality Act should remain.  Further we believe wider recommendations should be applicable to claims under the equality of terms provisions and that they should be enforceable. 
OBTAINING INFORMATION PROCEDURE – s138

Question 9: Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation? 

( Yes 

Question 10: Please provide details of your involvement in a procedure for obtaining information. 
( Involved as a representative organisation 

Question 11: Please indicate whether the procedure for obtaining information was set in motion under previous equality legislation or under section 138 of the Equality Act 2010. 
( Previous equality legislation 

( Section 138 of the Equality Act 2010 

We have experience of submitting a number of questionnaires under both the Equality Act and previous legislations.

Question 12: Please indicate what action was taken by the potential complainant after using the procedure for obtaining information. 
( The potential complainant did not lodge a claim with an employment tribunal or court  

( A case was lodged with an employment tribunal or court 
Prospect has experience of numerous cases, with a range of different outcomes (see below in response to Q 15).
Question 13: If a claim was taken to an employment tribunal or court after using the obtaining information procedure, what was the outcome of that case? 
( Complainant won the case 

( Complainant lost the case 

( Case was settled 

Question 14: If the potential complainant did not lodge a claim with an employment tribunal or court, please indicate the outcome of using the procedure for obtaining information. 

( Issue was settled direct with the employer/service provider 

( Issue was settled through conciliation or mediation with another organisation 

Question 15: Please use the space below to provide any additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc).

Prospect union officials have wide experience of using the questionnaire procedure under both the Equality Act and under the previous legislation. We have had a range of different outcomes and experiences in using the process, as referred to above. 
In our experience the questionnaire procedure is a crucial tool to help a worker decide whether or not to bring a case to a tribunal. As trade union officials we will use the answers to a questionnaire to advise the claimant as to the likely merits of their potential claim and to determine whether or not we believe the case has sufficient chances of success for us to formally support. 

In several cases, on seeing the reply to a questionnaire, the worker has accepted that there may have been a non-discriminatory reason for the employer’s actions and has decided therefore not to pursue a case. Without the questionnaire procedure the likelihood is that such cases would result in cases being presented to the Employment tribunal in order to obtain further information. This is not a ‘fishing exercise’ as suggested, but a valid process to obtain information which the employer will have available. For example in many cases of perceived discrimination in recruitment or promotion the potential claimant would need to know of the suitability and the protected characteristics of others in the pool. 

A very current example of this has occurred in a case dealt with by Prospect in recent weeks. A member believed they had been discriminated against on the grounds of their age. The questionnaire reply did not support the member’s initial view that discrimination had occurred and he was happy with the response. This is far from an isolated incident, and means that fewer cases are pursued or that a claim may be withdrawn early on in the proceedings. As a matter of practice our officers always try to serve the questionnaire in time to have a response before the deadline for presenting an ET claim. This process not only saves time and expense of tribunals, but also for the employer.
In many other cases the response to the questionnaire has supported the claimant’s belief that discrimination has occurred and these cases are pursued to the tribunal. The fact that the questionnaire will have clarified the issues and established much of the evidence in advance of the hearing will often mean that cases are more likely to settle. 

We also have experience of two questionnaires in the last ten years being served on the union as potential respondents in claims against the union. We have responded as openly and fully as possible, and in neither case were any proceedings instituted. We believe this is because the information provided in our reply assisted the member and their representative in determining that there had not been an act of discrimination and any claim would be unlikely to succeed. Whilst it involved some work to respond, this was much preferable to having a formal claim presented in the tribunal, with the extensive cost and time implications that would entail. As an organisation committed to equality for members we were happy to respond to the questions and to analyse our actions to ensure that we were not discriminating. 
Question 16: How far do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed? (select one) 

( Strongly disagree 

Prospect strongly disagrees that the questionnaire procedure should be repealed. 

The consultation document refers to the intended purpose of the questionnaire procedure being to encourage settlements or to encourage efficiency of the claims process for cases that reach court. In our experience the questionnaire procedure does in fact achieve both these purposes in many cases (as we explain above in response to Q.15). 

However we believe the consultation paper is wrong in identifying these as the aims of the procedure, but rather the aim within the legislation has been to have a procedure which claimants can utilise to help them decide whether or not to pursue a claim. We believe that the procedure does achieve this. We further believe that this is important as without a formal way of obtaining the information claimants will not have the means to understand the reason for what they perceive as unfair, and will not have access to the information to assist them to make their decision.  
The very purpose of the questionnaire is in recognition of the fact that it is very difficult for the worker to prove discrimination and information to assist is held by the employer and is not usually available to the employee. We believe it is essential that employees have this route to obtain information to assess whether discrimination has occurred. 
If cases do not settle and proceed to hearing the fact that a questionnaire has been completed and will be part of the evidence is likely to significantly reduce the hearing time. The factual information will have been completed and it will be much easier for witnesses to refer to the data and for the tribunal to refer to information that has been complied for the purpose. In a successful case where Prospect represented the claimant in a claim of indirect discrimination just last month, the data provided in the questionnaire was referred to by the witnesses and provided relevant information in an easily accessible format which we believe assisted all concerned in understanding the extent of the disproportionate impact.  

We note that in the Impact Assessment it suggests that employers are being required to complete responses on vexatious and unmeritorious claims, where questionnaires were put on the ‘off chance’. We believe there is no evidence for this, and in fact the paper suggests that a small proportion of overall ET claims have had a questionnaire served.  
We do not believe that claimants issue questionnaires lightly, they will do so when they need information, which is available to the employer. In our experience the vast majority of allegations raised by claimants are genuine and are made in good faith. 
As we refer to above we believe that the Respondent’s resources required to complete the questionnaire are significantly less than the time and cost of defending proceedings. In our view Respondents should recognise the benefits to them of replying fully to a questionnaire in the early stages of a claim or prospective claim. 
The questionnaire procedure already recognises that questions which are irrelevant or oppressive need not be answered and Respondents can resist answering such questions if they find they would be unduly time consuming to complete. A tribunal would be unlikely to draw adverse inferences in such cases. 

The consultation document suggests that after repealing the questionnaire procedure, employees would still be able to ask questions to establish similar sorts of information. However we believe that there needs to be a standard approach. It is beneficial to both sides to have questions raised in a formal and consistent manner, the employer understands the seriousness of the request and the likely impact of not replying and it is much more likely that the request will be done in a clear way with fewer requests being made around the same case. Furthermore the questions will be drafted to be deal with the specific issue, so information that may not be readily available from existing documents, will be relevant to the dispute. 
The courts have repeatedly stressed the importance of the questionnaire procedure in establishing whether or not there is discrimination (see for example Igen Ltd v Wong Court of Appeal 2005 IRLR 258 and Madarassy v Nomura International plc Court of Appeal, 2007 EWCA Civ 33).
IMPACT ASSESSMENTS

Wider recommendations

Question 17: Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessment? (select one) 

(  Yes, I think there are further costs to include 
The Impact Assessment makes it clear that the number of cases affected by wider recommendations is likely to be low. It also states that there is evidence in many cases of a number of ‘follow on’ cases after a successful discrimination claim, and suggests that some of these may be avoided by allowing tribunals to make wider recommendations. A combination of these two factors does seem to throw doubt on the assumption that repeal would benefit employers, and it is certainly not likely to benefit the tribunal service. 
Question 18: Do you think that there are further benefits to repealing the wider recommendations provision which have not already been included in the impact assessment? (select one) 

No, I think all the perceived benefits have been included 

Although we do not accept that there are any benefits in repeal. 

Question 19: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the wider recommendations provision impact assessment 
Question 20: In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality is? (select one)
( No

As stated above in response to the general questions on repeal of wider recommendations, we believe that such repeal would have a detrimental impact on equality in employment.  
Obtaining information provisions

Question 21: Do you think that there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment? (select one) 

( Yes, I think there are further costs to include

We believe that the use of questionnaire procedure is beneficial to Respondents in many cases. It rightly is a means for the employee to gauge whether or not to pursue a case. In our experience (as referred to above) we find that some cases are not pursed after a response to the questionnaire and that in cases that are pursued there is a significant saving in time of further preparation and time in a hearing. If there were no questionnaire procedure, this may increase applications to tribunals, thus increasing costs not only to tribunals, but also to employers.
Question 22: Do you think that there are further benefits to repealing the obtaining information provisions which have not already been included in the impact assessment? (select one)

( No I think all the perceived benefits have been included. 

Question 23: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the obtaining information provisions impact assessment 
Question 24: Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality is? 
(  No
As stated above in response to the general questions on repeal of the questions procedure, we believe that such repeal would have a detrimental impact on equality in employment.  
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