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Dear Sir/Madam 

We are writing to respond to your consultation about proposals to remove specific provisions within the Equality Act, relating to employment tribunal powers and procedures for obtaining evidential information relating to alleged breaches of the Act. We welcome this opportunity as the East Midlands Regional Equality and Diversity Partnership (REDP). 

REDP is a partnership of Voluntary and Community Sector organisations working across the East Midlands, to ensure that equality, diversity and human rights are embedded in decision-making processes followed regionally, nationally and locally. We adopt a collective and collaborative approach to equality and diversity practice. 

We have a successful track record of having worked widely with public bodies, voluntary sector organisations and businesses in the private and social enterprise sectors in the management of equality and diversity for more than 15 years. This submission is informed by our extensive experience of working in the field and by a survey conducted specifically for this purpose among organisations across the East Midlands. The survey results that are presented here are the summary of 171 views submitted to REDP between 27th July and 3rd August 2012. 3 

1. Overall: 
1.1 1.1 Our first response seeks to draw your attention to the lack of general awareness of your proposals among the public. The organisations and individuals that we have contact with are all committed to the development of a fair, just and equitable society. The respondents are within our network because of their desire to be fully informed of the latest developments in practice and thinking about the equality agenda. However our informal inquiries had indicated that very few individuals or organisations had been made aware of these significant proposals. Consequently, in our survey, we asked specifically if respondents were aware that: 

a. The GEO were proposing to remove the power of tribunals to make wider recommendations in discrimination cases, and, 

b. The GEO is proposing to alter the arrangements whereby the potential claimant can establish the facts relating to their dispute. 

1.2 With regard to (a) the wider powers of tribunals, only 16% of our respondents were aware of the current consultation being carried out by GEO. The extent of awareness was even worse regarding (b) the proposal to alter the arrangements for potential claimants to establish the facts of their complaint, where we found that only 12.6% of respondents were previously aware of the proposition. These low levels of awareness are disconcerting for a number of reasons – not least because we would have hoped that GEO would have taken steps in the light of the extremely low response to the Justice Department’s consultation over tribunal fees (140 respondent’s nationally) to seek to ensure that this consultation exercise was real and meaningful. Such aspirations are clearly undermined by any lack of effort to adequately inform those that might be affected (especially if the proposed impact has the potential to have a detrimental impact on an identifiable part of the population). It would be unfortunate if a body that wishes to be seen as committed to achieving equality was to continue the pattern of poor engagement in arriving at its decisions. We are pleased, therefore, to have had the opportunity to draw the attention of many more relevant organisations to the proposals outlined in the consultation. 

1.2 

2. Rationale 
2.1 2.1 We have considered the reasons proffered for these proposals but find that we are unconvinced by the rationale presented. On the proposition to remove the power of tribunals to be able to make wider remedial actions, we note your assertion that “businesses and other organisations expressed concern about this provision when the Equality Bill was going through Parliament”. It would, of course, be surprising if some business or organisation did not express concern about any aspect of the Equality Act during its parliamentary stages – concern has been expressed about every equality provision ever implemented by Parliament by those who disagree with the democratically prescribed legal route to social, political and economic equality. However, it would be disturbing if the views of the minority of individuals, who are dedicated opponents of equality provisions, are permitted to determine the quality of Britain’s equality Formatted: Font: BoldFormatted: Numbered + Level: 1 +Numbering Style: 1, 2, 3, … + Start 1 + Alignment: Left + Aligned at: 0.63cm + Indent at: 1.27 cmFormatted: Indent: Left: 0 cm,Hanging: 0.75 cm, No bullets ornumberingFormatted: Indent: Left: 0 cm,Hanging: 0.75 cm, No bullets ornumberingFormatted: Indent: Left: 0.63 cm, No bullets or numberingFormatted: Font: BoldFormatted: Numbered + Level: 1 +Numbering Style: 1, 2, 3, … + Start 1 + Alignment: Left + Aligned at: 0.63cm + Indent at: 1.27 cmFormatted: Indent: Left: 0 cm,Hanging: 0.75 cm, No bullets ornumbering4 

laws. We are disconcerted by the one-side, unbalanced, presentation of the fact of opposition to the provision at the time of Parliamentary debate and by your omission of reference to the support that has existed for this provision before, during and after the introduction of the power for tribunals. This is especially surprising given the public assertions, from the Government Equality Office, that the Equality Act 2010 had cross party support in its entirety within Parliament.We note, also, that you have referred to the view of the British Chamber of Commerce that employers often make changes to their policies and practices as a result of a tribunal finding, even without a tribunal recommendation. However, we note that your own assessment of practice in this matter only sets out evidence of self-determined alterations in practice from 2008; more than 2 years before the power was invested in tribunals. Given that this evidence was available to Parliament before the 2010 Act was passed it would appear that Parliament, in its cross-party support for this provision, was not convinced that the self-defined practices of the minority of organisations that had unilaterally taken action was sufficient to negate the requirement to provide this authority to tribunals. It is also of note that none of the employers that are identified as making changes to practice introduced the specific change that was recommended in the one tribunal case where the power has been used since 2010. 

3. Removal of Recommendations from Tribunals 
3.1 In our survey of 171 respondents, we asked “do you agree with the proposal to remove the power of tribunals to make recommendations for changes in practice or policy?” Of the 167 responses received to this question, only 9% agreed with the proposal while 91% answered to indicate that the tribunal should retain this power. In other words, respondents from the private, public and voluntary sectors (including organisations from the business sector), who are concerned with demonstrating a commitment to achieving equality, are in favour of retaining this provision, at a rate of 10:1. 

3.2 We noted your view that this provision is an unnecessary burden on business. We find it difficult to understand how you can have arrived at this conclusion on the basis of one case. The fact that only one organisation has been subjected to an instruction to alter policy or practice would, we suggest, demonstrate that the provision has little or no impact on the vast majority of organisations. Even if the provision had been utilised for every organisation found to have acted in a manner that breached the Equality Act 2010, it would still affect a tiny proportion of the businesses in UK. It is disconcerting that your own consultation seeks evidence of a negative in order to cause you to consider retaining the existing provision1. It is our view that this demonstrates the prejudiced and biased nature of your consultation on this matter. 

Comment [IL1]: I do not understand this sentence 
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Do you agree with the proposal to remove the wider recommendat ion powers of the t ribunal? No 91% Yes 9% 

3.2 We noted your view that this provision is an unnecessary burden on business. We find it difficult to understand how you can have arrived at this conclusion on the basis of one case. The fact that only one organisation has been subjected to an instruction to alter policy or practice would, we suggest, demonstrate that the provision has little or no impact on the vast majority of organisations. Even if the provision had been utilised for every organisation found to have acted in a manner that breached the Equality Act 2010, it would still affect a tiny proportion of the businesses in UK. It is disconcerting that your own consultation seeks evidence of a negative in order to cause you to consider retaining the existing provision2. It is our view that this demonstrates the prejudiced and biased nature of your consultation on this matter. It is our view that this provision is only used when it is necessary to improve compliance with the Equality Act and to encourage steps to prevent repeated injury and mischief by recalcitrant organisations. Formatted: Indent: Left: 0 cm, Hanging: 0.75 cm
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2 As in “subject to consideration of any evidence to the contrary resulting from this consultation, the Government proposes to repeal section 124(3)(b) of the 2010 Act” Formatted: Indent: Left: 0.75 cm 
3.3 3.3 In our consultation with 171 organisations (including business organisations) we asked respondents whether they agreed with the proposition that the new provision enabling employment tribunals to make wider recommendations to an employer was an undue burden on employers. Of the 164 responses received only 16% agreed with your proposal that the power to make recommendations represents an undue financial burden on employers. 84% of those that responded disagreed with the proposition. 6 

Do you believe that recommendation from a T ribunal will put an undue burdensome financial strain on the employer? No 84% Yes 16% 

3.4 3.4 Further inquiries to illicit the extent of support for the proposal to remove the right of tribunals to make recommendations for improvements to practice has demonstrated that, in comparison with the 9% of respondents who indicate support for the proposal, 62% of all of our respondents “strongly disagree” with the proposal. 

3.5 In the light of: 

a. the absence of evidence of requirement to reduce the remedies available to tribunals 

b. the limited opportunity to see the remedy in practice 

c. the cross-party Parliamentary support for this provision, even where employers had taken unilateral action prior to the introduction of the power 

d. the requirement to take steps to prevent additional breaches of the Equality Act, and, 

e. the clear opposition to the proposal in the East Midlands, as demonstrated by our survey of individuals, employers and service providers we strongly feel that no steps should be taken to reduce the remedies currently available to tribunals to address the cause of practices that breach the Equality Act. 

4. Repealing Section 138 
4.1 1 With respect to the proposal to repeal the procedures for obtaining information (section 138 Equality Act 2010), we note, at paragraph 3.6, reference to the Government’s “commitment to deliver a flexible, effective and fair labour market where businesses feel confident to take on staff and grow”. We are concerned that this should not be achieved through the establishment of a regime where the Formatted: Indent: Left: 0 cm, Hanging: 0.75 cm Formatted: Indent: Left: 0 cm Formatted: Indent: Left: 0.75 cm Formatted: Font: Bold Formatted: Indent: Left: 0.75 cm Formatted: Indent: Left: 0 cm, Hanging: 0.75 cm7 

confidence of employers is developed through an improved capacity to hide or deny the existence of practices that contravene the Equality Act 2010. 

4.2 We also note that your consultation document implies that the purpose of the Questionnaire procedure is the encouragement of settlement of claims without recourse to tribunals or the courts or to encourage efficiency in the claims process for cases that reach a court or tribunal. We are concerned with this implied purpose which is at odds with our understanding. Our awareness of the purpose of the questionnaire procedure is drawn from extensive experience of utilising the process in, both, its previous incarnations as well as its current form. Consequently, we understand that the questionnaire process exists to replicate the provision that existed in previous legislation, as set out in paragraph 458 of the explanatory notes of the Equality Act 2010. The previous legislation includes the 1976 Race Relations Act which stated, at s.65, that the minister shall prescribe forms to be used by the proposed complainant to question the respondent:- 

‘With a view to helping a person who considers he may have been discriminated against or subjected to harassment in contravention of this Act to decide whether to institute proceedings and, if he does so, to formulate and present his case in the most effective manner, the Minister shall be order prescribe forms by which the person aggrieved may question the respondent …’ 

This stated purpose of the previous legislation, and replicated in the 2010 Act, clearly indicates that the purpose is different from the encouragement of settlements or the encouragement of efficiency. 

4.3 Notwithstanding, we note that, in our experience, a benefit of the prescribed questionnaire process, prior to the Equality Act 2010, was brought about through the early exchange of information which enabled complainants to identify the validity of their complaints and respondents to recognise the genuine nature of complaints brought against them. However, it is our view that this benefit was possible because of the clearly implied expectation that full, unambiguous and truthful information is provided on request and in a timely manner. While the consultation on the current proposal suggests that there will still be an opportunity to request information from the alleged perpetrator of a breach of the Equality Act, the absence of any requirement to provide the information requested in advance will, conversely, result in greater time spent in tribunals or courts establishing the facts of a complaint at a greater cost than would be found in responding to a questionnaire. 

4.4 While the consultation document emphasises the imposition of the process of the questionnaire, the key component that is due for repeal is the opportunity for the tribunal or court to draw an inference from the failure to provide information that is requested within 56 days of the information being requested. This already represents an increase length of time to respond, in comparison 8 

with previous equality legislation and court proceedings. By repealing the right of courts and tribunals to draw an inference from the failure to appropriately provide the information, the Government is likely to render pointless any request for information prior to formal court processes – thus increasing the possible need for legal representation. 

4.5 We disagree with the consultation statement that the prescribed forms are long and technical. It is our experience that the parts of the form that need to be completed are relatively short, especially as it is not compulsory to address every part of the equality form. We also disagree with the Chamber of Commerce view that the questionnaire process is used, by necessity, as a fishing expedition by potential claimants. Provision currently exists for respondents to refuse to respond to questions that are disproportionate and unspecific. It is our experience that the courts and tribunals are sympathetic to respondents that do not respond to general and unfocused questions. 

4.6 Despite this, we asked survey respondents in the East Midlands whether they agreed with the proposal to remove the provisions for a questionnaire procedure that can be subject to the drawing of an inference by a court or tribunal. We received 157 responses to this question, 5% of whom agreed with the proposal and 95% were opposed to the proposal (see chart 3). 

4.7 We also asked respondents to tell us how important they feel it is for people to be able to obtain details to assist in determining taking their complaint further. More than 98% of respondents felt that it is either important (15.7%) or very important (82.4%) for potential claimants to have access to relevant information to determine the validity of their complaint. 

4.8 We asked a subsidiary question to identify how many of our respondents have been involved in seeking or providing information related to a complaint of discrimination, harassment or victimisation. 33% of our respondents had been involved in a procedure for obtaining or providing information related to a complaint under the Equality Act, or prior legislation. This provided us with an opportunity to consider the informed opinions of respondents, rather than any presumed opinions. Of the respondents that had been involved in obtaining or providing information, 100% thought that it was either “very important” (88%) or “important” (12%) for potential claimants to be able to obtain information to assess the merits of a complaint. 9 

Do you agree with the proposal to remove the provisions for a questionnaire procedure? No 95% Yes 5% 

Chart 3: distribution of respondents to question of agreement with repeal of s.138 Equality Act 2010 

4.9 We asked respondent to rate their level of agreement with the proposal to repeal s.138 of the Equality Act 2010. Among those that had been involved in submitting or responding a questionnaire, 79% are strongly opposed to the proposal to repeal this provision; only 4% strongly agree with the proposal. 

5. Conclusion 

5.1 In conclusion, we believe that the questionnaire process is an essential tool in establishing the relevant facts of a complaint under the Equality Act 2010. The questionnaire is made effective by the understanding that courts and tribunals will look unfavourably on any failure to provide timely information that is not evasive, ambiguous or equivocal. The removal of this capacity for courts and tribunals will have the effect of increasing the difficulties in equality disputes and is likely to increase time and legal costs of obtaining remedies. There is no evidence that removing or weakening the means for potential complainants to obtain information to assess their complaint will increase the capacity for early resolution of complaints. Most especially, respondents to our survey have indicated, by a ratio of 4:1, that they are opposed to the repeal of this provision.
