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1. The Odysseus Trust
 promotes good governance and the effective protection of human rights and is directed by Lord Lester of Herne Hill QC.

2. This submission responds to the Home Office's consultation on removing the Employment Tribunals' power, under section 124(3)(b) Equality Act 2010 to make wider recommendations in discrimination cases and the questionnaire procedure under section 138.
Introduction

3. It would undermine the object and purpose of anti-discrimination legislation to repeal the power conferred by section 124(3)(b) of the Equality Act 2010 (EA 2010) enabling the Employment Tribunal (the Tribunal) to make general recommendations, and the questionnaire procedure prescribed by section 138 EA 2010 for obtaining information in discrimination cases. Repeal would not remove unnecessary burdens on employers and trade unions and might well make avoidable and vexatious litigation more rather than less likely.
4. The Tribunal power to make general recommendations should be retained to promote equality of opportunity and reduce discrimination by enabling the Tribunal to advise (but not require) employers and trade unions about ways to eliminate systemic and structural problems in cases where unlawful discrimination has been proved.

5. The questionnaire procedure has operated successfully for more than thirty-five years. It is an important means of enabling potential claimants to have effective access to justice in the context of a current proposal to introduce a requirement to pay substantial fees for proceedings in Employment Tribunals, and to ease the difficult burden of proving unlawful discrimination where most of the relevant information is in the employer's or trade union's rather than the claimant's possession.
6. The Government's aim in proposing to withdraw these two measures is to reduce regulatory burdens on employers and businesses without affecting "strong and effective enforcement."
 However, there is a substantial risk that this would have the opposite effect of increasing regulatory burdens on employers and businesses and weakening compliance with the law.

The Power Enabling Employment Tribunals to Make General Recommendations
7. The Tribunal's power to make general recommendations was first introduced by Lord Lester QC in his Private Member's Bill, the Equality Bill 2003, which served as a model for the Equality Act 2010. It proposed to give the Tribunal the power to make any recommendations to "obviate or reduce the effect" of a discrimination on the applicant and others (Clause 70(3)(d)).
 
8. S 124(3)(b) EA 2010 promotes equality of opportunity by enabling the Tribunal which has heard the evidence and made findings to use that knowledge, if appropriate, to make general recommendations about ways of remedying systemic and structural problems of continuing unlawful discrimination.  There is no compulsion: the employer is free to decide whether or not to give effect to a recommendation. Accordingly, there is nothing burdensome about the existence or exercise of this power. It enables the Tribunal to draw to the respondent's attention to matters that might be considered necessary to remove the causes of unlawful conduct and avoid further legal proceedings either by individuals or by the Equality and Human Rights Commission in using its strategic enforcement powers.
9. The power is new and has only recently been brought into force. It is therefore premature to consider whether it should be repealed, especially in the absence of evidence that it has been abused or created unnecessary burdens.
10. Although, as the Government observes, "employers often make changes to their policies and practices, anyway, as a result of a tribunal finding, without the need for a recommendation",
 that is not a good reason for depriving Tribunals of this useful tool designed to assist employers and trade unions to remove the continuing effects of structural and systemic discrimination in the workplace.
11. As the Consultation Paper notes, in Stone v Ramsey Health Care UK Operations Ltd,
 where the power was used, the claimant had already left the company. Any recommendation benefiting that claimant would therefore have been useless. This is also true of second case in which the power has been used, Crisp v Iceland Foods, in which the Tribunal found that the Human Resources area manager's awareness of mental health issues was "no less than woeful".
 Where the claimant has already left their employer, removing the power would therefore deprive the Tribunal of a tool which can be used to reduce discrimination in the workplace and litigation linked to that discrimination. 
12. The impact assessment states that the Government "understands that employers continue to have fears of inappropriate or excessive recommendations".
 However, since there have only been two cases in which the power has been used such fears are hypothetical and unfounded.
13. The impact assessment also states that "steps will be taken to remove these provisions from the legislation without affecting strong and effective enforcement."
 However, abolishing the power would make enforcement weaker and less effective.
14. One of the aims of the Government's proposals in the Enterprise and Regulatory Reform Bill 2012 is to improve the Employment Tribunal system by "increasing flexibility and encouraging employer compliance".
 Removing the power would make this aim more difficult to achieve by reducing the Tribunal's powers to recommend measures likely to reduce further unlawful discriminatory conduct. 
The Questionnaire Procedure
15. The Government's declared aim is to "encourage the early resolution of disputes outside the employment tribunal system, ensure the system is as streamlined and simple for all users and give employers more confidence to hire new workers, thus supporting growth."

16. However, the questionnaire procedure does not discourage the early resolution of disputes outside the employment tribunal system, nor does it impair the streamlining and simplification of the system. Under the EA 2010, discrimination claims, for which the questionnaire procedure was designed, are not only brought in Tribunals but also in county and sheriff courts.

17. The procedure and the questionnaires are designed for use in a much wider context than just employment disputes. Removing the procedure would be disproportionate to the Government's professed aim of reducing employment disputes.
18. The questionnaire procedure is long-established and has proved its utility without any evidence of abuse. It was first introduced in section 74 of the Sex Discrimination Act 1975. During the passage of the 1975 Bill, Mr John Fraser MP, Under-Secretary of State for Employment, explained that:
“The purpose …  is to make it easier for the lay person to know whether or not he has a case. What it amounts to is no more than this: someone who is not legally represented – there is no legal aid before the tribunals – wishes to know for instance the reason why she has been dismissed or not recruited, or did not go on a training course. The inquiry can be written on the claimant’s own form or on the form prescribed to ascertain from the prospective respondent the reason why a certain course of action was taken. All the clause does is to say that, if the respondent fails to reply to the letter, the court or tribunal is entitled to draw inferences from the fact that no reply was made…. The purpose of the clause, therefore, is to enable the complainant to obtain simple, basic information on which to decide whether or not to start a case. There are some matters which will be peculiar to the knowledge of the respondent – for instance, whether or not there was an intention to discriminate. It seems right that, if there is to be justice between both parties, some simple inquiry can be made before the case is started. If a set of questions or a letter before action has been delivered and reply received, it might well dispose of a misconception and avoid the vexatious case."

And that:

"We are enabling the woman complainant, who may perhaps be unrepresented, to get a little more help by being able either to write a letter or to use a prescribed form.
… [V]ery often, when someone is treated unfavourably, there are matters peculiarly within the knowledge of the person who is discriminating. Many hon. Members will have been faced at their advice bureaux with the problem of the man who has been sacked and cannot discover the reason for his dismissal. The simple facility of sending a letter or a prescribed form to the employer asking for the reason would be of considerable assistance to the person concerned in knowing whether or not he had a case. I suggest that the simple procedure of being able to ask questions and get simple answers to them is likely to eliminate frivolous cases and not create them.”

19. The questionnaire procedure is designed to help the individual to obtain information in deciding whether to commence a claim and, if so, how best to frame the claim. Successive Governments have made provisions for the questionnaire procedure in subsequent anti-discrimination legislation and have applied it to proceedings in county courts and sheriff courts as well as in Tribunals.
 It is an important practical means of facilitating effective access to justice and reducing frivolous and unnecessary litigation.
20. It is claimed that the abolition of the procedure "will not affect access to justice."
 But that contention is not supported by evidence or an assessment of the practical impact of the withdrawal of the procedure. The courts have long recognised the difficulties faced by claimants in proving discrimination claims.
 Under current proposals, they will have to pay substantial fees as a requirement of access to tribunals and courts. Abolition of the questionnaire procedure would remove the incentive for employers, trade unions and service providers to provide information, as would happen if a claimant could afford the services of a solicitor.
21. Under the reforms to be introduced by the Enterprise and Regulatory Reform Bill 2012 all cases formerly brought in the Tribunal will be required to be notified to Advisory, Conciliation and Arbitration Service (Acas).
22. Without access to information from the employer, trade union or service provider, a potential claimant may be more likely to resist efforts to settle through Acas and, since Acas does not have the power to order disclosure, it is more likely that a potential claimant would find it necessary to seek an order of disclosure from the Tribunal, thereby increasing legal and other costs.

23. The prescribed forms for questionnaires contains nine potential questions and seven potential answers. They are neither "very long and technical" nor do they "ask for records that go back years".
 To alleviate unnecessary burdens, they are shorter and more flexible than the questionnaires under the previous legislation. It is premature to evaluate the practical impact of the current system as it is to abolish it.
� For more information about the work of the Trust, please visit our website � HYPERLINK "http://www.odysseustrust.org" ��www.odysseustrust.org�


� Consultation Paper, Annex D, Impact Assessment of removing the provisions in the Equality Act 2010 which give employment tribunals the power to make wider recommendations, " What are the policy objectives and intended effects?", p. 46.


� Equality Bill 2003, Session 2002-03, available at: � HYPERLINK "http://www.publications.parliament.uk/pa/ld200203/ldbills/056/2003056.htm" ��http://www.publications.parliament.uk/pa/ld200203/ldbills/056/2003056.htm� 


� Consultation Paper, para. 3.2.


� Stone v Ramsay Health Care UK Operations Ltd ET/1400762/11.


� Crisp v Iceland Foods ET/1604478/11 & ET/1600000/12.


� Consultation Paper, Annex D, Impact Assessment of removing the provisions in the Equality Act 2010 which give employment tribunals the power to make wider recommendations, "What is the problem under consideration? Why is government intervention necessary?", p. 46.


� Ibid, "What are the policy objectives and intended effects?".


� Enterprise and Regulatory Reform Bill, Press Office, Department for Business, Innovation and Skills, 9 May 2012.


� Consultation Paper, para. 3.10.


� Hansard, House of Commons 15 May 1975 vol 893, col 409.


� Hansard, House of Commons 18 June 1975 vol. 893, col. 1603.


� The Race Relations Act 1976, s. 65, Disability Discrimination Act 1995, s. 56 and Equality Act 2006, s. 70.


� Consultation Paper, para. 3.13.


� See e.g., West Midlands PTE v Singh [1988] ICR 614 (CA), per Balcombe LJ.


� Consultation Paper,  para. 3.12.





PAGE  
2

