Equality Act 2010 Consultation: Removing (a) employment tribunals' power to make wider recommendations in discrimination cases; and (b) the procedure for obtaining information. 
NAT (National AIDS Trust) is the UK's leading charity dedicated to transforming society’s response to HIV. We provide fresh thinking, expertise and practical resources. We champion the rights of people living with HIV and campaign for change. 
NAT welcomes the opportunity to respond to this consultation. Rather than respond to the individual questions which are less relevant to us as a policy organisation rather than a service provider, we have highlighted below the central reasons why we believe that the current provisions on employment tribunals' wider powers and the procedure for obtaining information should be retained. 

(a) Employment tribunals' power to make wider recommendations in discrimination cases

Although NAT does not provide legal advice directly to people living with HIV, we are often contacted by HIV service providers supporting people living with HIV who have experienced discrimination at work and lost their job as a result. Some of these then go on to take their employer to tribunal. In these circumstances, they very rarely if ever wish to return to work for this employer. 
Given that many former employees who go to tribunal do not return to their employer, we believe that the current discretionary provision for tribunals to make recommendations to employers is vital to ensure that such discrimination does not occur again. 
Without this the employer may not have any incentive to change their current practices as the employee concerned has left the organisation. 

Rather than representing an unnecessary burden on employers, we believe that the current provision is actually beneficial and cost effective as it avoids future cases being taken to tribunal. In the current economic climate, we are surprised that the Government is considering repealing this provision, because we believe it is represents a good use of public resources. The tribunal system is funded by the public and so any steps that can be taken to avoid future cases and improve employers HR procedures has to be beneficial for all parties involved.  Preventing further discrimination cases is not only cost effective and but will also benefit disabled people (people living with HIV are considered disabled from the point of diagnosis) and others who may otherwise face discrimination at work.  This is particularly important at a time when the Government is taking steps to increase the number of disabled people in the workplace. 

We recommend that the current powers are retained as they have the potential to save vital resources in the current economic climate, assisting employers to take appropriate steps to avoid future tribunal cases, delivering an overall benefit for the business as a whole.  

The consultation introduction notes that, "employers often make changes to their policies and practices anyway"; retaining the provision will mean that when tribunal think it is necessary they can ensure this always happens, to the benefit of all parties involved.

(b) the procedure for obtaining information

NAT supports the Equality and Diversity Forum (EDF) and Discrimination Law Association (DLA) submissions on the need to retain the current questionnaire procedure. This procedure is not a new development and has existed since the Race Relation Act 1976 (section 65 (1)). For over thirty years this procedure has been used as a means to assist the making and if possible early resolution of potential discrimination claims. We agree with the EDF's analysis that without the questionnaire procedure there will in fact be more rather than less speculative litigation, which will as a result increase rather than reduce the burden on businesses. Whilst we support the Government's aim to encourage early settlement, we do not believe that removing the questionnaire process will achieve this objective. We would highlight the DLA's case studies which show the benefits of using the current questionnaire, including examples of where this has led to early resolution. 
Should the Government decide to repeal the questionnaire they would then need to establish some alternative system. We believe that the evidence from the last thirty years shows that the current process is working effectively and should be retained - any change may result in more rather than less speculative litigation and will increase the burden on employers and employees alike.

For further information please contact Assistant Director of Policy & campaigns, NAT (National AIDS Trust), 

NAT
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