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By Email: enforcement@geo.gsi.gov.uk  
14th July 2012

1. Government consultation on removing Employment Tribunals' power to make wider recommendations in discrimination cases from the Equality Act 2010 
I write on behalf the Association of Scottish Police Superintendents (ASPS) regarding the proposal to remove employment tribunals' power to make recommendations in discrimination cases which covered workers employed by the respondent other than just the individual complainant.  ASPS has recently consulted its members through its Equality and Diversity Business Area.  At that meeting, Members considered that the proposal derogated from the principle of advancing equality and were concerned at the potential removal of what we regard as a wholly positive provision for employers and employees.

ASPS is aware that even before the extension of this provision under the Equality Act, tribunals seldom used the limited powers to make recommendations then at their disposal.  We believe that this was because applicants had invariably left their employment as a result of the breakdown of the working relationship and tribunals’ were therefore unable to use the power to make recommendations.  The situation in the Police Service is different, since, because of the different employment relationship between police officers and police forces, most complainants are still in employment when they bring forward a case.  This makes it especially relevant to police officers that an Employment Tribunal is able to make recommendations that extend beyond the officer’s personal circumstances.  

We consider that it is of significant help to employers to be given a recommendation as to how to address what may be quite inadvertent discrimination.  We note the Government’s concern that "employers continue to have fears of inappropriate or excessive recommendations”, but we see no reason why that would be the case.  We consider there is no basis for these concerns as the power has been so rarely used.  We believe Tribunals are best placed to make recommendations that are reasonable and proportionate in all the circumstances.  In any event, there is no statutory requirement to implement any recommendations, so an employer can accept or reject a recommendation as they see fit.  We consider this sets the right balance in terms of advice and enforcement.  

We also note the Government’s recent commitment to reducing the gender pay gap and its announcement that Tribunals will be able to recommend that employers conduct an equal pay audit when they have been found to have offended the Equality of Terms provisions of the Equality Act 2010.  We consider that this is entirely appropriate, and would benefit employees beyond the individual complainant; the same provision should apply in other, non-pay, matters.

We also consider that there has been insufficient time given to the consideration of the use of this wider power, and that lack of use does not necessarily support repeal.  We note that other provisions brought in by the Equality Act 2010 have similarly lain unused to date.  In particular there have been no reported cases on indirect disability discrimination or on discrimination arising from a disability, yet these provisions are recognised as providing important and significant protection for disabled people.
2. Government consultation on the procedure for obtaining information under the Equality Act 2010. 

ASPS has significant concerns about the Government’s proposals to remove the statutory questionnaire procedure from the Equality Act 2010.  We consulted our members through our Diversity Business Area where Members and Partners considered that the proposal derogated from the principle of advancing equality and were opposed to the removal of what they regarded as a benefit for both employers and employees. 

A response to a questionnaire is not a statutory requirement and tribunals can strike out any or all questions if they are inappropriate or disproportionate.  There is therefore a suitable balance built into the procedure that ensures it is focussed on the identification of discrimination.  The identification of Indirect Discrimination requires the assessment of statistics regarding the success and failure rate of candidates within a process on the basis of protected characteristics.  Many employers, including large employers like the Police Service, do not monitor the outcomes of all their practices and arrangements.  Often, questions from a complainant can reveal that a particular provision, criterion or practice has had an inadvertent adverse impact on a particular protected group and lead to changes without recourse to the law. 

Indeed we are aware of several instances where the proper use of the procedure has resulted in the withdrawal or settlement of a claim.

We do not believe that other methods of adducing information would allow pre-claim assessment of discrimination in a reasonable or proportionate manner. In particular, we consider that the Freedom of Information procedure limits access to information in many instances, and organisations are not able to question why someone is seeking the information. The s138 procedure identifies, for both parties, whether potentially discriminatory treatment could have occurred. It gives both parties the opportunity to resolve matters with knowledge of the facts. 

We note that the s74 questionnaire under the previous Sex Discrimination Act 1975 clearly stated how the procedure was of benefit to both parties; namely:

· If the respondent’s answers satisfy the complainant and the treatment was not unlawful, there will be no need for legal proceedings;

· If the respondent’s answers do not satisfy the complainant, they should help to identify what is agreed and what is in dispute between the parties.  For example, the answers should reveal whether the parties disagree on the facts of the case, or, if they agree on the facts, or whether they disagree on how the Act applies.  In some cases, this may lead to a settlement of the grievance making legal proceedings unnecessary.

· If it turns out that the complainant institutes proceedings against the respondent, the proceedings should be much simpler because the matters in dispute have been identified in advance. 

In conclusion, we wish to reiterate our sincere view that we do not believe that we can articulate the benefits of the statutory questionnaire procedure better and believe that it is an important and cost effective step in the tribunal procedures that can reduce the potential for damaging and expensive litigation. 
Yours sincerely
General Secretary
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