 WBG Response to consultation on Equality Act 2010 –Questionnaire Procedure (16thJune 2012)

Background 
The Government has issued its response to the “Red Tape Challenge” on Equality Act 2010 by proposing a number of changes to this relatively new Act, thereby reversing agreements between the political parties which were made in order to ensure its passage through Parliament just before the last election. Some of the proposed changes also reverse longstanding requirements of the Sex Discrimination and Equal Pay Acts which were repealed as part of implementation of this 2010 Act. Amongst the requirements of the SDA was a requirement that information be provided to claimants in tribunal cases alleging sex discrimination, in the form of a questionnaire seeking very specific information which would otherwise not be available to the claimant. It is important to note that this requirement in the 2010 Act is, therefore, not a new requirement. 

It is also important to put this proposed change into the context of other changes proposed in the equalities sphere which have the potential to significantly reverse progress towards women’s equality, for example: 

1) Removing the requirement to protect their employees from being harassed and abused by members of the public, for example nurses in A&E wards; 

2) Removing the opportunity for employment tribunals to make recommendations to employers in the light of findings in specific cases, for example requiring equal pay audits; 

3) Cutting both the powers and the budget of the EHRC and reducing its independence from Government; 

4) Introducing a review of the Public Sector Equality Duty early in its implementation, potentially undermining the ability of citizens and equality organisations to hold public authorities to account for reducing inequalities; the full report of the EHRC on its S31 Assessment of the Treasury’s compliance will be helpful in this review. 

There is thus a growing sense that the Government is prioritising the needs of vociferous voices from parts of the business community over the needs of members of the protected groups, including women, at a time when there is also a growing recognition that business thrives when there is less inequality. 

Within this context, the WBG response focuses on the specific proposal to remove the questionnaire procedure for equal pay claims. The decision to be made on the 

Questionnaire procedure is one on which consideration of its impact on women’s equality is crucial if “due regard” is to be paid under the Equality Act 2010. It is also crucial to the furtherance of women’s economic equality as it is largely women who bring sex discrimination claims totally dependent on the disclosure of information which would otherwise be confidential to the employer. 

The Women’s Budget Group (WBG) 
The WBG is a membership organisation of researchers and activists seeking to encourage public authorities to consider women’s equality in decision making about economic and social policy. It has traditionally focussed on national Budgets and Spending Reviews and is increasingly working with local groups in respect of Local Authority budgets. Its members provide gendered analysis of budget announcements. Its work is important to demonstration of public authorities’ compliance with the Equality Act 2010 Public Sector Equality Duty. 

The Value of the Questionnaire Procedure 
The position of women in the economy is still one where: 

a. They are paid less than men on average, partly through pay discrimination which still persists, partly through discrimination in career progression, promotion and recruitment processes and partly through the lack of availability of flexible working in higher paid positions, which itself can be a discriminatory practice; 

b. There is job segregation between men and women such that, for example, women are more prevalent in the less valued work of cleaning, catering and caring and men are more prevalent in the higher valued work of engineering; and 

c. Women’s caring role is still largely unpaid and under-valued in the tax and benefit system. 

The result is that on the whole women are poorer than men and the prevalence of child poverty is at least in part attributable to women’s poverty. 

The Questionnaire procedure has been particularly valuable in respect of point a) above. For example, claims of sex discrimination in respect of promotion policies and practice might be impossible without information on the complete list of candidates and their characteristics, which would not normally be available. 

The legislative purpose for the questionnaire procedure under s.138 is to enable a person to decide whether there is sufficient evidence to warrant bringing a case and, if he or she does bring a case, to give him or her access to the relevant evidence. The reason why the purpose of the procedure was to give potential claimants access to evidence was because it was recognised by parliament and the courts that discrimination is hard to prove, even where it exists, and that the necessary evidence is usually accessible to the employer but not to the employee. 

The Law Society and others point out that the use of Questionnaires also provides opportunities for more efficient compliance, through greater potential for settlement outside the Tribunal and less time taken up in Tribunal hearings. The WBG agrees with this. 

However, our main point is that there will be better outcomes for women’s economic equality with the procedure than without it, and that this is a material consideration for Government under its Duty within the Equality Act 2010
