FINANCE BILL 2012
CLAUSE 208

EXPLANATORY NOTE

CLAUSE 208: SETTLED EXCLUDED PROPERTY: EFFECT OF
CERTAIN ARRANGEMENTS

AMENDMENTS 1 to 6

SUMMARY

1. Clause 208 amends the inheritance tax (IHT) provisions relating to
settled excluded pr operty. The cl ause pr ovides t hat w herea U K
domiciled individual acquires an interest in settled excluded property,
which as a result of certain arrangements gives rise to a reduction in
the va lue of t hat i ndividual’s e state, t he pr operty w ill c ease t o be
excluded property and a charge to IHT will arise.

2. The anti-avoidance provisions in ¢ lause 208 are cl osely targeted at
offshore excluded property with the result that the tax advantage they
are designed to curtail could still be achieved with some adjustments
to the arrangements concerned. The amendments extend the scope of
clause 208 and make it more effective in tackling the avoidance in
question. The am endments al so restrict the application of t he
provisions to new arrangements, and they improve the structure of the
new provisions.

DETAILS OF THE AMENDMENTS

3. Amendment | inserts a new s ubsection before subsection (2)(a) of
clause 208, which inserts a new section 48(1)(d) into Inheritance Tax
Act 1984 (IHTA). The amendment provides that where the conditions
in paragraphs (a), (b) and (d) of new section 74A (1) are met but the
arrangements do not give rise to a reduction in the individual’s estate,
areversionary interest will only qualify as excluded property where
that is the onl y int erest in settled pr operty that the indi vidual is
beneficially entitled to.

4. Amendment 2 revises subsection (2)(b) of clause 208 which inserts
new subsections 48(3D) to (3F) into IHTA. The amendment revises
new section 48(3D) so that the conditions for the new provisions to
apply are now in new section 74A (1), and moves the interpretation
subsections 48(3E)(a), 48( 3E)(b) a nd 48( 3F) t o ne w s ubsections
74C(2), (3) and ( 5) respectively. The am endment ex tends t he time
that the new provisions apply to any later time after the conditions are
first met. Revised subsection (2)(b) ensures that once settled property
ceases t o be excluded pr operty because the c onditions i n s ection
74A(1) are met, it cannot revert to that status at any later time.
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Amendment 3 revises subsection (3) of clause 208 which inserts new
sections 74A and 74B intol HTA. T he amendment r evises ne w
subsections 74A(1), (2) and (3) as follows:

« Subsection 74A(1) contains the revised c onditions for the ne w
section 74A to apply. The provisions may now apply to settled
property that ceasest o be , or ne ver w as, e xcluded pr operty
through a new requirement that conditions A or B have to be met.
In addition, consideration has to be given by one or more of the
persons e nteringi ntot hea rrangementss ot hat voluntary
arrangements are not inadvertently caught.

« Subsection 74A (2) sets out condition A which continues to be
met where as sets which w ere e xcluded pr operty are br ought
onshore a nd he nce ¢ easet o be e xcluded pr operty before a
relevant r eduction. T he amendment ensures t hat t he pr ovisions
will apply if the property was situated outside the UK at any time
during the arrangements.

« Subsection 74A(3) sets out condition B which is met where UK
assets (which a re not e xcluded pr operty) are settled bya
corporate s ettlor othert hana c lose c ompany and brings
arrangements involving UK corporate settlors within the scope of
the new provisions. The interpretations previously in subsection
74A(3) are moved to new section 74C.

Amendment4 inserts a new s ection 74C i ntol HTA w hich
consolidates the interpretation pr ovisions pr eviously i n subsections
48(3E)(a) and (b), 48(3F), and 74A(3)(d) and (e), for the purposes of
sections 74A and 74B. The circumstances in which an individual has
an interest in pr operty c omprised i nt he s ettlement i n s ubsection
74C(2) are amended to include the situation where a close company
of whicht hei ndividual or t heirs pouse or c ivil pa rtneri sa
participator, or a company whichisa 51% s ubsidiary of sucha
company, may benefit under the arrangements..

Amendment 5 revises subsection (4) of clause 208 which inserts new
subsection 201(4A) into IHTA. The amendment makes consequential
changes and clarifies that these provisions apply where the conditions
in section 74A are met, rather than when the settled property ceases to
be excluded property.

Amendment 6 alters the com mencement da te in s ubsection ( 5) of
clause 208 so that the provisions are treated as coming into force on
20 June 2012. It also amends subsection (5) and deletes subsection (6)
so that the provisions apply only to arrangements entered into on or
after the commencement date and not to existing arrangements.
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BACKGROUND NOTE

IHT is normally charged on the value of a pe rson’s estate at death
after deductingr eliefs and the ni l-rate ba nd. Thereisas eparate
relevant property regime that charges [HT on assets held in trusts,
which are not includedina pe rson’s e state. [ fa U K-domiciled
individual settles assets into an offshore trust, the transfer into trust
will be charged to IHT and the value of the trust assets above the nil-
rate band will also be subject to IHT. IHT is not charged on those
transactions undertaken by companies, other than close companies.

Where the settloris not U K-domiciled, settled property s ituated
outside the UK is excluded from the IHT charge and is referred to as
excluded property. If a UK d omiciled individual acquires an interest
in excluded property which is not an ‘interest in pos session’, there
may be no charge to IHT when the interest is acquired. T he settled
property may escape any subsequent charge to IHT either as part of
the individual’s estate or under the relevant property regime.

The amendments to the settled excluded property provisions in clause
208 will apply to avoidance schemes where arrangements exploit the
excluded property rules by converting UK a ssetsto one st hat are
excluded from the IHT charge and do not giverise to a transfer of
value when that conversion occurs. A transfer of value will arise and
the assets will no longer be treated as excluded property. Instead, the
settled property will fall within the relevant property regime.

The amendments extend the scope of clause 208 to arrangements where
a UK corporate settlor has settled assets as part of an avoidance scheme
and to arrangements where an individual retains the interests in settled
property they have acquired. However, the amendments also commence
the ne w prov isions f rom al ater da te ( 20 J une 2012 ) a nd limit the
application of clause 208 t o new arrangements entered into on or a fter
the new commencement date.
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David Gauke

Clause 208, page 118, line 7, atend insert—
‘() in subsection (1), after paragraph (c) insert “or,
(d) in a case where paragraphs (a), (b) and (d) of section
74A(1) are satisfied—

(i) itis areversionary interest, in the relevant settled
property, to which the individual is beneficially
entitled, and

(i) the individual has or is able to acquire (directly or
indirectly) another interest in that relevant settled
property.

Terms used in paragraph (d) have the same meaning as in section
T4A.”,.

David Gauke
2
Clause 208, page 118, line 11, Ileave out from beginning to end of line 13 on page
119 and insert—

““(3D) Where paragraphs (a) to (d) of section 74A(1) are satisfied, subsection
(3)(a) above does not apply at the time they are first satisfied or any later
time to make the relevant settled property (within the meaning of section
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74A) excluded property.””.
David Gauke

Clause 208, page 119, Ileave out lines 15 to 38 and insert—
‘““74A Arrangements involving acquisition of interest in settled property etc

(1) This section applies where—
(a) one or more persons enter into arrangements,
(b) in the course of the arrangements—
(1) an individual (“the individual”) domiciled in the United
Kingdom acquires or becomes able to acquire (directly or
indirectly) an interest in property comprised in a
settlement (“the relevant settled property”), and

(ii) consideration in money or money’s worth is given by one
or more of the persons mentioned in paragraph (a)
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(whether or not in connection with the acquisition of that
interest or the individual becoming able to acquire it),

(c) there is a relevant reduction in the value of the individual’s estate,
and

(d) condition A or condition B is met.

(2) Condition A is that—

(a) the settlor was not domiciled in the United Kingdom at the time
the settlement was made, and

(b) the relevant settled property is situated outside the United
Kingdom at any time during the course of the arrangements.

(3) Condition B is that—

(a) the settlor was not an individual or a close company at the time the
settlement was made, and

(b) condition A is not met.’.
David Gauke

Clause 208, page 120, leave outline 47 and insert—
“74C Interpretation of sections 74A and 74B

(1) Subsections (2) to (4) have effect for the purposes of sections 74A and
74B.

(2) Anindividual has an interest in property comprised in a settlement if—
(a) the property, or any derived property, is or will or may become
payable to, or applicable for the benefit of—
(1) the individual,
(i1) the individual’s spouse or civil partner, or
(i) a close company in relation to which the individual or the
individual’s spouse or civil partner is a participator or a
company which is a 51% subsidiary of such a close
company,
in any circumstances whatsoever, or
(b) a person within sub-paragraph (i), (ii) or (iii) of paragraph (a)
enjoys a benefit deriving (directly or indirectly) from the property
or any derived property.

(3) A “relevant reduction” in the value of the individual’s estate occurs—

(a) if and when the value of the individual’s estate first becomes less
than it would have been in the absence of the arrangements, and

(b) on each subsequent occasion when the value of that estate
becomes less than it would have been in the absence of the
arrangements and that difference in value is greater than the sum
of any previous relevant reductions.

(4) The amount of a relevant reduction is—

(a) in the case of a reduction within subsection (3)(a), the difference
between the value of the estate and its value in the absence of the
arrangements, and

(b) in the case of a reduction within subsection (3)(b), the amount by
which the difference in value mentioned in that provision exceeds
the sum of any previous relevant reductions.
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(5) Insections 74A and 74B and this section—

“arrangements” includes any scheme, transaction or series of
transactions, agreement or understanding, whether or not legally
enforceable, and any associated operations;

“close company” has the meaning given in section 102;
“derived property”, in relation to any property, means—
(a) income from that property,
(b) property directly or indirectly representing—
(i) proceeds of that property, or
(ii) proceeds of income from that property, or
(c) income from property which is derived property by virtue
of paragraph (b);
“operation” includes an omission;
“participator” has the meaning given in section 102;
“the relevant time” means—
(a) the time the relevant reduction occurs, or
(b) if later, the time section 74A first applied;

“51% subsidiary” has the same meaning as in the Corporation Tax
Acts (see Chapter 3 of Part 24 of the Corporation Tax Act 2010).””

David Gauke

Clause 208, page 121, leave out lines to 2 to 7 and insert—

““(4A) Where—
(a) acharge to tax arises under or by virtue of section 74A, or
(b) in a case where paragraphs (a) to (d) of section 74 A are satisfied, a charge
to tax arises under section 64 or 65 in respect of the relevant settled
property (within the meaning of section 74A),
subsection (1) of this section has effect as if the persons listed in that subsection
included the individual mentioned in section 74A(1)(b)(1).”.

David Gauke

Clause 208, page 121, line 8, Ileave outsubsections (5) and (6) and insert—

‘(5) The amendments made by this section are treated as having come into force on 20
June 2012 and have effect in relation to arrangements entered into on or after that
day.’
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