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INTRODUCTION

The Constitutional Law Sub-Committee of the Law Society of Scotland has had the opportunity to consider the informal consultation and has the following comments to make.
Options for Reform
In relation to the proposals in paragraph 17 of the paper the Committee is of the view that the Lord Advocate’s acts in her capacity as Head of the System of Criminal Prosecution should not be excluded from the vires control in Section 57(2) of the Scotland Act 1998.    The nature of the constitutional arrangements under the Scotland Act places the Lord Advocate as a member of the Scottish Executive under Section 44 of the Act in a different position from the Attornies General of England and Wales and Northern Ireland.   
The vires constraints in the Scotland Act are key to the devolution settlement and should not be interfered with unless compelling reasons for doing so are made out.   Creating an exception to those general constraints for the Lord Advocate – in respect of all of the existing limits on devolved competence or in relation to ECHR and/or EU matters only – would potentially cause confusion.  In addition, once the removal of vires control is conceded in respect of the Lord Advocate, because of perceived practical difficulties arising from that control, the same concession may be advocated or forced in relation to other members of the Scottish Executive or, for example, in relation to the exercise by them of particular functions, in the event that the control is perceived to cause practical inconvenience. 
Paragraph 10 notes, the nature of the vires control contrasted with the provisions of the Human Rights Act will, in many cases, be a “distinction without a difference”.   The paper does not clearly set out how a Human Rights Act approach would give a court more flexibility in terms of an appropriate remedy than the vires control in Section 57(2).   In passing, it should be noted that Section 57(3) disapplies Sub-Section (2) to an act of the Lord Advocate in prosecuting any offence or in her capacity as Head of the Systems of Criminal Prosecution and Investigation of Deaths in Scotland which, because of Sub-Section (2) of Section 6 of the Human Rights Act 1998 is not unlawful under Sub-Section (1) of that Section.

In one important respect, however, a move to a Human Rights Act basis for Convention rights claims in criminal cases would make a significant difference:  it would result in the exclusion from the Supreme Court of Convention rights questions where those questions arise in Scottish criminal proceedings.  In the Sub-Committee’s view that exclusion would be inappropriate.  

The Sub-Committee does not agree with the removal of devolution issues which arise in criminal matters from the jurisdiction of the Supreme Court.   

It would be more acceptable to follow the general option for reform narrated in Paragraph 18 which is to retain the general structure of the current Scotland Act scheme but reform the devolution issues procedure in order to avoid some or all of the problems identified.
Some commentators were, before the Scotland Act was passed, well aware that the Act could provide an opportunity for devolution issues to be raised in prosecutions.

In relation to Paragraph 13, the key to understanding devolution issues raised in prosecutions, is not that these relate to criminal law, but rather that they relate to alleged contraventions of either Convention rights or Community Law which arise in the context of a criminal prosecution.   These are matters of fundamental constitutional propriety and it is inappropriate to remove a constitutional right to take a case to the Supreme Court simply because of administrative issues or a perception that the Supreme Court is dealing with criminal law matters when in fact it is dealing with constitutional law matters arising in a criminal law context.

This point is discussed much more fully by Professor Neil Walker in his recent review of Final Appellate Jurisdiction in the Scottish Legal System.  Professor Walker clearly recognises the sensitivities which arise in relation to what is perceived by many as the encroachment of ‘English’ courts into Scots criminal law as a consequence of devolution.  Professor Walker also recognises, however, that in a legal system which is not fully autonomous or independent it is essential to have a single, supreme judicial body charged with determining questions of constitutional importance:
“As we have seen, the “devolution issues” jurisdiction has been controversial since its introduction a decade ago.  Some of that controversy has to do with the cumbersome procedural framework for appeal or reference to the Privy Council/Supreme Court, and some with the expansive definition of the reviewable acts of the Lord Advocate. But some of the controversy has also been associated with more general sensitivities surrounding the very principle of review of the decisions of indigenous Scottish courts on constitutional grounds, especially where—as with the High Court of Justiciary—there was no history of external review on any basis. If we accept as a matter of principle that in a federal or quasi-federal arrangement the integrity of the system as a whole depends upon there being central judicial review of the overall structure and norms of the constitutional settlement and its key principles as well as of the provisions of the federal stream, then this draws some of the sting from the debate. There will still be disagreement about whether the present “devolution issues” jurisdiction under the Scotland Act supplies the optimal architecture, and since this is a matter entirely within the competence of the Westminster Parliament we will refrain from making a detailed recommendation. However, if we accept a quasi-federal frame, there can be no disagreement that some measure of constitutional review of the terms and limits of the jurisdiction of Scots law is proper, whether and to what extent the emphasis is on the competence provisions of the Scotland Act or on other quasi-constitutional sources such as the Human Rights Act.” (p74).
Issues for Consideration

· The section 57(2) vires control is a core feature of the devolution settlement and the role of the Scottish Ministers.  Various articles have been written commenting on its constitutional significance.  Would the removal of prosecution functions from the scope of section 57(2) have any impact on that constitutional significance?  

The Sub-Committee is of the view that the removal of prosecution functions from the scope of Section 57(2) would have impact on the constitutional significance of the vires control.

· Which functions of the Lord Advocate should be covered by any reform:  just those as head of the system of criminal prosecutions, or other ‘retained functions’ carried forward from the pre-devolution role of the Lord Advocate, such as investigation of deaths?

The Sub-Committee does not agree with any reform to the functions of the Lord Advocate in this context.
· Would any reform deal solely with Convention rights, or other current restrictions (ie Community law)?

As the Sub-Committee understands it, there are two main rationales suggested for reform.  The first is the perceived ‘difficulties’ which have been caused by the current devolution issues procedure.  Those perceived difficulties have arisen principally in connection with allegations of breach of Convention rights:  if the reason for reform is to limit the remedies available to an individual who alleges such a breach then clearly reform could be restricted to questions of Convention rights.  The Sub-Committee’s view is that reform cannot be justified by reference to the perceived practical difficulties which have arisen in dealing with allegations (many of which have been held by the highest courts to have been well founded) of breach of Convention rights.

The second rationale for reform is the perceived importance of maintaining the High Court of Justiciary as the final arbiter of matters of Scots criminal law.  As we note above, however, matters which may constitute devolution issues, while they may as a matter of fact arise in criminal proceedings, are better characterised as matters of constitutional law (or of fundamental rights) than as questions of criminal law per se.  It would not in our view be appropriate to exclude the jurisdiction of the Supreme Court from determination of these important questions of constitutional law and fundamental rights.
· Parliament, through Schedule 6 to the Scotland Act, has given the Supreme Court (originally the Judicial Committee of the Privy Council) jurisdiction in relation to devolution issues arising in criminal proceedings.  It has been suggested that this was to ensure that a consistent and coherent view upon them could be given across the UK.  To what extent would any reform which impacted on the Supreme Court’s jurisdiction undermine this?  It may be noted that acts of the prosecution in Wales and Northern Ireland do not give rise to devolution issues under the Government of Wales Act, or the Northern Ireland Act, because of the different structure of the systems of prosecution in those jurisdictions.

Any reform which impacted on the Supreme Court’s jurisdiction would undermine a consistent and coherent view on devolution issues across the UK.   Devolution issues arise not only in respect of criminal prosecutions but also in relation to civil and administrative law matters.   The key point about devolution issues is that they cover the constitutional question of whether any function is a function of Scottish Ministers, the First Minister or the Lord Advocate, whether the purported or proposed exercise of a function by a member of the Scottish Executive is or would be within devolved competence, whether that purported or proposed exercise would be incompatible with any of the convention rights or with community law and whether a failure to act by a member of the Scottish Executive is incompatible with any convention rights or with community law as detailed in Schedule 6 to the Scotland Act 1998.   The constitutional nature of the protection offered by devolution issues is of supreme importance to the citizen as a safeguard of his or her Convention rights.
· In what, if any, circumstances is it necessary or appropriate for the Advocate General (as a Law Officer in the UK Government) to be entitled to be informed of and take part in proceedings relating to prosecutions in Scotland (eg in respect of the UK Government’s obligations to observe ECHR and EU law)?

The United Kingdom Government is the actor in international law and is the signatory to the ECHR and the EU treaties.  The United Kingdom as a whole remains responsible for observing the Convention and Community Law.   It is accordingly necessary for the United Kingdom Government to have a significant role in determining whether the devolved institutions have complied with UK international obligations constituted under ECHR and EU law and in ensuring consistent and equal protection of fundamental rights throughout the United Kingdom.   Accordingly it is important for the Advocate General, as a law officer in the United Kingdom Government, to retain his interest in devolution issues.
· Devolution issues may be raised in criminal proceedings in relation to matters other than acts of the prosecution.  For example, an argument may be raised that the Act of the Scottish Parliament creating the offence or penalty in question is outwith the legislative competence of the Scottish Parliament because it relates to reserved matters.  Are the considerations as to the role of the Supreme Court and/or Advocate General any different in relation to such proceedings when compared with proceedings concerned with acts of the prosecution?  

The Sub-Committee is of the view that the same considerations apply to the roles of the Supreme Court and the Advocate General in respect of devolution issues arising under Schedule 6, paragraph 1(a) in respect of an Act of the Scottish Parliament as arise in respect of prosecution action or the acts of a member of the Scottish Executive under other provisions in Schedule 6.
The fact that a devolution issue in a criminal case may raise fundamental constitutional questions such as the reserved/devolved boundary simply underlines the points made above that to see these issues solely through the lens of criminal law and the traditional approach to criminal appeals in the Scottish courts is inappropriate.
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