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Question 1: How can the government help businesses get most oul of the flexibility
offered and the diflerent types of employment statuses?

Commenis:

Question 2: Do businesses feel able to use all three employment statuses? If not,
what resiricls 1he use of different staluses?

Commenils:

Guestion 3: What restrictions, if any, do you think should be attached to the issue of
shares or lypes of shares?

Comments:

**No restrictions should be applied by legislation on the issue of shares or the types
of shares that may be issued to employee owners. This would be unduly inflexible
and could mean 1hal the arrangement might be regarded as a type of Revenue
approved share plan.

However, companies should have the ability 1o choose 10 apply a wide range of
resiriclions, if they so wish, to be attached to the shares. Companies may wish to
resirict {either in 1otal or simply in terms of priorily) voting rights, dividend rights
and/er capital rights on a distribution or winding up. There are various commercial
reascns why this might be desirable. For example, it may be in the best interests of
a company to restrict voting rights and/or income righls on employee owner shares,
pending a specified event such as a sale or flotation. Equally, the existing
shareholders may be willing to give employee owners income and capltal rights, but
net want the administrative difficulties associated with having large numbers of
minority shareholders and may therefare want to restrict their voting rights, so that
it is easier to administer the running of the company.

Companies may also wish or need to give preferred rights 1o ancther investor, with
the result that the employee owners are trealed in the same way as other manager /
founder shareholders, but ranking behind 1hat invester. This might be necessary,
for example, because an institutional investor may impose conditions on its making
an equity investment into the company, requiring it to have preferred income and
caplial rights until a specified level of return is reached.

Question 4: When an employer buys back ferfeit shares, should this be at full
market value or some other level {eg. a fraction of market value) should some other
level be allowed in certain circumstances?

Commaents:



**It is imperative that a company is not obliged to buy back shares if, for example, it
has insufficient funds. Companies should have the ability to agree with employee
owners (through articles of associalion and/or a shareholders agreement), if they so
wish, that the price at which those forfeited shares will be bought back by the
company (or bought by olher shareholders) will be less than market value in certain
clreumsiances specified in the company's arlicles of association or shareholders
agreement (which would typically be referred to as "bad leaver” provisions).

Companies should have flexibility to specify any purchase price mechanism for bad
leavers that is commercially acceplable 1o the company and shareholders. This
could include, for example:

- (if the employee owner has subscribed for shares with cash) a price equal 1o the
lower of the amount paid for the shares and market value,

- {if the employee owner has subscribed for shares with cash) a price equal to the
lower of the market value of the shares at the time or the amount paid for the shares
{this will reduce the risk of an income 1ax charge arising on disposal of the shares
whera the market value of shares has decreased since subscription},

- a price equal to a specified percentage of market value, on a sliding scale based
on langth of service, or

- no proceeds al all (especially where the shares have been given to the employee,
who subsequently commits gross misconduct).

The level of price offered should be a matter for the company to determine in its
arlicles of association.

Companies should have flexibility as to what would constilute a bad leaver event
and what is appropriale will differ depending on the nature of ithe company.

Bad leaver provisions could apply in circumstances such as:
- where the employee owner leaves voluntarily within the first few years, or
- where the employer has grounds for summary dismissal of the employee owner.

Some companies may wish bad leaver provisions to be the default position, with
exceptions made for departures due to, for example, retirement, death, permanent
incapacity, or with specified investor consent.

It is important 1o note that management/ employee ownership struclures are
common In private equity and venture capital backed investments, which present a
“well frodden path”. The focus in such investmenis is releasing capital on an exit
or parilal exit, such as an acquisition by another privale equity / venture capital
investor or industry player or a flotation. The approach to goed leaver/ bad leaver
valuations in these structures reflects the need to incentivise people 1o stay until
such an exit is achieved and the reality that cash te buy people out is likely only 1o
be available in significant amounts at exit. Cash 1o buy out existing employees is
typically only available before exit from incoming employees and it is generally very
difficult to make this work effectively.



Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?

Commenis:

Valuation exercises lend 1o be extremely expensive, not least due 1o the risk issues
for those carrying cut 1he valuation. We regard this issue as a serious polential
stumbling-block to the success of the proposed legislation.

Before considering the subject of valuallon generally, it is Important to note that if
an approach iIs taken 1o the valuatlon which is very different to the market value test
for 1ax purposes under section 272 TCGA 1992 for the valualion of employment-
relaled securitles, there is going 1o be a conflict belween the 1ax position and this
legislation. This is because under the tax market value test (hypolhetical open
market value between a hypolhetical willing vendor and a hypothelical willing
purchaser) the value would be different as it would take account of discounts for
size of holdings etc. Employees could be confused about what the values are if they
are {old that the shares have one value for the purpose of acquiring shares under
the new legislation and another value for income tax purposes. Requiring only one
valuation will also reduce 1the cosis and administrative burden for businesses of
implementing employee owner status,

It would be helplul if the initial market value was determined by reference 1o the lax
market value. It would be even more helpful if there were a process to agree market
values in advance with HMRC as is the case wilh Revenue approved share plans.
This would provide certainty for the employees as 1o their potential income tax
charge on acquisition of the shares if they do not pay full unrestricted market value
for the shares. If there is an independent valuation, there is no certainty from a tax
point of view. If an HMRC valuation procedure is not avallable, could there be some
guidance 1o the effect that if there is a current valuation for, say, EMI purposes that
it could be applicable for employee owner shares.

For start-up companies and small high growth companies the question of what
amounts 1o (say) £2,000 worth of shares is potentially very difficult, with much being
in “hope value” in the early stages. Valuation can become a little easler when
significant equity funding Is oblained, as that (for a time at leasl) provides a
benchmark. Even then, revenue based valuation methodologies are likely to remain
quite speculative.

The company will need to delermine a sale price on the employee owner's
departure. If the sale price cannot be agreed between the employee owner and the
company, then it is likely that the company will need to obtain a valuation.

The cost impact for the company is likely to be significant and could deter smaller
companles from Issuing shares 1o polential employee owners. Allowing the
company to slipulate that the company and employee would share the costs of the
valuation might encourage more employee owners o agree a reasonable price and
aveld valuation costs which might ofien be unsustainable.

Alternatively, it the company's articles specify that the board can determine the
reasonable price, using its own discretion and on the basis of certain specified
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bases of assumplion, that would also aveid the need for a formal valuation and the
associaled costs.

The company'’s arlicles should specily the basis of the valuation, but it would be
helpful for the legislation 1o provide for a defaull basis of valuation in the event that
the articles are silent on the point. However, if the default basis is not linked to the
tax market value then there could be income tax issues.

Typlcally, you might expect the basis of valuation of fair market value to be based
on several assumptions, including:

(a) that there is no premium or discount for the size of the employee owner's
shareholding or for tha rights or restrictions applying to the shares
(notwithstanding the potential income tax liability);

(b} thal the sale is between a willing buyer and a willing seller on the open market;
{c) that the sale is laking place on the date that the employee owner's employment
terminated;

(d) that the company will continue carrying on ils business as a going concern; and
(¢) that the shares are sold free of all encumbrances.

Queslion 6: The Government would welcome views on the level of advice and
quidance that individuals and businesses might need to be fully aware of the
implications of 1aking on employea owner stalus.

Commenis:

As a preliminary issue, given that currently employees must take independent legal
advice prior to waiving statutory employment rights under a compromise
agreement, will this be the case for employee owners? It may be that a distinction
should be drawn between existing employees oHlered a change in status, and new
joiners. Legal protection may already be available to existing employees and such
advice can be made available at a proporlionate cost, even whera there is a grant of
shares at the lower end of the required value. Taken in the round, legal advice
about "downside” is only of partial benefit to an individual in understanding their
position if there is uncertainty aboul the valuation of the shares ("upside”). It may
be that the existing law relating 1o representations, duress and unfair dismissal
provides protection to existing employees in making a choice whether to agree to a
change in status, and for both existing employees and new joiners it will be
possible to disseminale general informalion on the implications of this status
through the BIS websile and other sources. In addition or allernatively, employers
may be required to include a form of wording in any offer stating the employea
owner had the chance 1o 1ake advice prior to agreeing - this at least would flag the
question of rights 1o individuals, without requiring additional mandated cost for
business.

Delailed advice should be provided to businesses and individuals to include
explanations:

{a) that companies cannot issue shares at a discount - the issulng company would
need detailed advice as to who pays the capital due on the shares and how it is paid
{lor example, is the value of the waiver of righls al least equal to the aggregate
nominal value of the shares? If nol, does the company have any distributable
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prefits which could be capitalised so to allow the shares to be issued fully paid? If
no to both of those questions, the employee owner would need 1o pay the nominal
value for the subscription price of the shares.) One allernative would be to allow
the Issue of nll pald shares. Allernatively, an EBT could be used, but that would still
have to be funded to pay the nominal value subscription price. There would then be
ihe cost of selling up an EBT;

{b) that employees are acquiring shares (and may be making a payment 10 acquire
those shares) at the start of employment and waive employment rights in return for
polential gain in the value of the shares;

{c) that employee owners will bear the risk of the shares falling in value after they
are acquired, with the risk of total loss;

{d) that employee owners will bear the risk of dilution (in other words, that
additional shares may ba issued in the fulure, reducing their propertionate
participation in the company, and that those additional shares might be issued for a
lower value than thatl paid for or deemed paid for the employee owner's allotment of
shares);

(e) of the key provisions of the company’s articles {and, if applicable, shareholders’
agreement), Including pre-emption provisions on issue and transfer, restrictions on
transfer, compulsory transfer provisions, preferred rights (if any) in relation to
income and capital, any anti-dilution protection enjoyed by olher shareholders, any
enhanced voting rights, and any matters requiring the consent of certain
shareholders;

(e) that (depending on the company's articles of association) in particular, an
employee owner may be compelled to transier his/her shares against his/her
wishes;

(1) that the shares are likely to be exiremely illiquid (where the shares are unlisied)
and that there is a risk that the company will be unable to buy the shares back when
ihe employee leaves (i.e. if the company does not have sufficient distributable
profits; or is unable to make a purchase out of capilal, perhaps due to solvency
concerns; or is unable to fund the buyback out of the proceeds of a fresh issue; or
because it is unable to oblain shareholder approval). The employee owner
therefore is at risk of being unable to realise the invesiment and there is a risk for
the company of an employee owner remaining a shareholder afler he/she has left
the business;

{a) of the employment rights which are being waived;

(h) of the conlinuous service required to accrue the righis {e.g. flexible working
requesis, right to request tralning, unfair dismissal and redundancy paymenis);

(i) of the potential financial loss 1o the employee of waiving the rights / gain to the
employer;

{j) that although neither a business or employee owner is bound by the statutory
raquirements of making or refusing a statutory flexible working request, that the



requirements and remedies under the Equality Act 2010 still apply (see answer to
Question 10);

(k) that, for an employer, the offer of employee owner status would be discretionary
and its acceptance by the employee entirely voluntary as well as, in any particular
circumsiance, the outcome of not accepling employee owner terms offered;

(I} of the tax advice for the employee owner. As the shares will be employment-
related securities, there will be income tax charges on acquisition of the shares
where market value is not paid on acquisition. The employae would need to
understand that if the share value fell after acquisition then that income tax charge
could not be re-claimed.

I the shares are restricted shares (for the purposes of Part 7 ITEPA 2003), the
employer will want to insist on a seclion 431 electlion being signed on acquisition of
the shares. This will ensure that any income tax charges (and possible NIC charges)
will be crystallised on acquisition rather than at a later dale. If the employee pays
the nominal value for the shares and this is not the full unrestricted market value for
the shares then there is an income tax charge on the difference between nominal
value and the unresiricted market value. If the shares are readily convertible assets,
then the income tax has to be accounted for through PAYE and NIC is also due.
Even if the shares are not readily convertible assels, the employee will still have a
"dry" 1ax charge through self-assessment as they will have to pay the income tax
through their own rescurces. The lax information (and resulting cashilow
implications) has 1o be 1aken into account when the employee makes their decision.
Depending on the value of the employee's proposed shareholding, the potential
growth of the shares and future dilution, it could have been the case that the gain
on the shares would have fallen within the employee’s personal CGT exemption in
any case; and

{m} that for the business there will be reporting requirementis on Form 42 aboul the

acquisition of these employee owner shares. Will there be a new seciion In this
already complex form?

Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers’ appetile for recruiting?

Comments:

Question 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Commenis:

**Employers may recruit staff as “employees™ for an initial period of up to 2 years
with agreement to move to offer employee owner status at the end of that period.



From April 2013 existing employees may also be offered these terms as a change 1o
their terms and conditions of employment as they approach two years continuous
service.

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Commenis:

Due 1o the likely set-up cosls, tax implications and valuation issues, the benefils
seem greater for small and medium sized companies, rather than new start-ups who
may struggle to finance the set-up cosls. The benefits for larger companies will
depend on the likely tax benefit to potential employee owners and the extent of the
likaly further capital growlh, particularly bearing in mind the existing annual CGT
axempticn.

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Commenls:

** It is possible that the employee owner stalus may result in an increased likelihood
for unlawlul discrimination claims, either because:

{a) in the absence of unfair dismlissal as a remedy, employee owners who feel that
they have been unfairly trealed, may make other claims instead, including claims for
unlawful discrimination;

{b) the Government, in its Equalily Impact Assessment of implementing employee
owner status, recognises that there could be an Impact on hiring decisions:
"Companies may be more inclined to offer an employee owner contract to those
who are more likely otherwise to exercise the specific rights that are not part of the
employee owner slatus.” (e.g. the right 1o request flexible working). It goes on to
say that this could be indirectly discriminatory and that the policy might be seen as
encouraging discriminatory behaviour, but "this is an indirect eHect of the policy™.
Employers could therefore potentially discriminale indirectly against female
employees on recruitment. Such discrimination would need to be objectively
justified;

{c) maternity returners denled from making a statutory request to work flexibly on
return to work due to their employee owner status would not be prevented from
bringing a claim of indirect discrimination under the Equality Act 2010; or

(d) there is no requirement thal the new employment slatus is only offered to new
employees. In fact, failure to offer it to existing employees could be discriminatory
in somea circumsiances.



Question 11: What impact do you think introducing the employee owner slatus with
no slalutory redundancy pay will have for businesses, in parlicular, smaller
businesses and starl up businesses? What negalive impacts do you anticipate and
how might these be miligated?

Comments:

** In our view the relatively low figures for a stalutory redundancy payment are
unlikely to be a determining faclor for any size of business compared with other
cosls invelved in setting up employee owner status.

However, a negalive impact might be that an employee owner loses not only the
right to receive an SRP on redundancy, but in the event that the reason for the
redundancy is due 1o an economic downturn of the business, the value of the
shares may also be low.

Smaller businesses may also have concerns about their ability to fund the buyback
of shares (given the likelihood of having sufficient distributable profits to be able to
purchase the shares and/or their ability 1o give a solvency statement necessary for
a purchase out of capital and/or their ability to secure further investment with new
issues of shares). The proposal 1o allow the purchase price 1o be paid in
instalments will reduce these concerns to some extent but the company will still
need to meet these funding requirements at some stage.

The set-up costs for small businesses (such as the valuations, need for legal advice
in relation to the arlicles of association and compulsory transfer provisions) may
deter some smaller businesses.

Question 12: What impact will this change to matemity notice period have on
employers?

Comments:
** The increase in lenglh of nolice period will provide employers with an_earliur
indication of an employee owner's return to work, but that this only applies to early

relurners, not those who come back to work at the end of statutory maternity leave.
Overall it is unlikely that this change will have significant impact.

Question 13: What, in your view, would employers do if employees wish to return
early without giving 16 weeks' notice?

Commaents:
In our view, employers would be likely 1o accommodale a desire to return early

without giving 16 weeks’ nolice, unless they already had maternity cover on a fixed
tarm.
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Question 14: How will these changes impact on a company's payroll provisions?

Commenis:

Question 15: What effect will a compulsory 16 weeks' early relurn notice period
have on the length of maternity leave that mothers take or adoption leave that
parents lake?

Comments:

** We would anticipate that there would be little effect.

Question 16: Do you think 4 weeks is the right period? I not, why not? What would
be the impact of a shorter or longer period?

Yes[x] MNo []

Comments:

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Comments:

** In our experience we have had very few enquiries about this statutory right from
companies. Given that the Government consider that the employee owner status is
aimed at small businesses, they are unlikely to achieve the threshold of 250
employees which is affecled by this legislation.

Question 18: Do you have any comments on the Government's intenlion not 1o
amend Company Law to implement the employee owner proposal?

Comments:

** The purchase of own shares by private companies has a very detailed procedure
to be followed. In our experience (when doing due diligence on other companies)
private companies underlaking buybacks of shares without legal advice often make
mistakes, with very serious consequences (namely, that the intention of buying
back the shares fails and the shares continue to exist).

The reforms proposed in the Employee ownership and share buy backs:
consultation on implementation of Nutlall review recommendations are helpful in
making the process simpler. However, there are few further changes which would

"



make it easier for small and medium companies offering shares to employee owners
to buy the shares back salely, including:

- Providing that failure to follow the statutory procedure relating to formal
sharehelder approval of the purchase contract would not invalidate the buyback.

- Allowing shareholders to rely on the unanimous assent principle in relation to
buybacks.

- Giving companies more flexibilily by confirming that the purchase price could be
salisfied with non-cash assets.

Question 19: The Government welcomes views on particular safeguards that would
need 1o be applied, in order to minimise opportunities for abuse.

Comments:

** As mentioned in question 5 above, a defaull statutory basis of assumptions for
valuations, for the purpose of determining a reasonable price on exit, would assist
companies where their articles were silent on how 1o determine the reasonable price
and help to minimise disputes over the appropriate price. In addition, a default
statutory position that valuation costs were 1o be shared between the company and
employee ewner would encourage a price 1o be agreed.

In additien, as commented above, and acknowledged by the Government, that,
women in particular are net required to accept employee owner terms to prevent
statulory requesls for flexible working.

Question 20: The Government welcomes views on whether the existing lax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken over) and schemes of reconstruction should apply where shares issued in
return for taking up the new stalus are involved

Commenis:

It would be inequitable to deny the CGT exemption to an employee when there is a
share for share exchange. For CGT purposes, the new shares are regarded as the
same assel as the original shares and therefore should attract the original
exemption. There will need to be changes to the share identification rules 1o
ringfence the shares acquired by employee owners,

Question 21: What impaci do you think the proposal will have on labour market
flexibility — that Is, in relation to hiring and letting people go?

Commenis:

** In our view, if the arrangements at the oulset are complex, or the economic cost
to either the employer or employee are high, then this may well outweigh the
potential benefit 1o taking up employee owner status, particularly in cases where
gains would not be expected 1o exceed the existing annual CGT exemption.
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Employers may find it unattractive to have to buy shares back from leavers at a
“reasonable price" if the employee leaves voluntarily, or Is dismissed for a
potentially fair reason under the Employment Righis Act 2006.

We consider that more clarity is required on the "knock on” effects on other
stalutory rights.

-It is not clear what would happen to employee owners (or their shareholding) on a
TUPE transfer. Should shares be cashed out on TUPE transfer? If so the employee
owner would not transfer on thelr existing terms and conditions of employment.
Would a transferee need 1o replicate those rights (and may not want 10)7

-The employer/employee relationship is subject te the implied duty of mutual trust
and confidence. Although there will be a walver of statutory unfair dismissal rights,
any termination by an employer may be in breach of an express or implied duty
under the coniract of employment.

With employee owners waiving rights to ordinary unfair dismissal, this may result in
a rise of claims for automatic unfair dismissal e.g. whislleblowing, or for
discriminatory dismissals.

We consider that this proposal could result in far reaching effects in labour
relations in the workplace and creale a "two tier” workforce due 1o the different
rights which exisl. For example if two individuals are dismissed for the same
reason; while the employee owner has no remedy, the "employes™ could
successfully claim for unfair dismissal.

Question 22: Would you be likely to take up the new slatus? What would the impact
of the status be on your business?

Comments:

**Not applicable

Question 23: What are your views on the take-up of this policy by:
a) companies?
b) individuals?

Commenls:

** Flexibility for companies needs to be weighed up against the "fire at will" culture
where employee owners may feel more vulnerable and insecure in the workplace
without the definite guarantee of a reward.

Individual companies will need to welgh up (a) the complexities and costs inherent
in putting in place the necessary protection to deal with compulsory transfer, (b) the
concerns aboul the cost of determining the “reasonable price” on termination, (¢)
costs of valuations and tax reporting obligations and (d) the tax consequences for
the employee and company against the perceived increase in flexibility. Somea
companies may find this too great a cosi - it will depend to some extent on how
concerned they are about the employment rights being given up.
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Individuals will need to understand the benefit/costs of the contract being entered
into. It is a polentially complex investment for them to make and many may be
unwilling to do s0, without fully undersianding their rights and the risk of dilution.

A few changes to the proposal would also help 1o promaole grealer take-up of this
policy by companies. These are as follows:

1. Enabling shares to be owned in a different group company.

Restricting the use of this proposal 1o shares in the employer company will make
this scheme impractical for many group companies. Employee owners ought to be
able to take shares in another group company {usually, in practice, the ultimale
holding company), as for many groups having minority shareholders in a subsidiary
company would prevent them from faking up this pelicy. Enabling shares to be
owned in a different group company would make the scheme more attractive to fast-
growing businesses which operale in a group structure. This should be easy to fix
because group plans are the norm in CSOP, EMI, SAYE and SIP plans.

2. Enabling shares to be owned in a company incorperated and registered in
another jurisdiction.

Limiting the scope of this proposal to "companies” within the meaning of section 1
of the Companies Act 2006 is unnecessarily preventing UK employees of
businesses registered overseas frem parlicipating in this scheme.

3. Enabling companies who "give" (either in consideration of the waiver of rights or
by capitalising profits) shares to employees 10 take that into account when
calculating the national minimum wage (NMW) which must be paid to employees.
This could include a concession or relief from complying with National Minimum
Wage legislation for a specified period of 1ime, or until a certain level of income by
the business in exchange for shares or share options.

4. Confirmation that the shares do not need to be issued 1o the employee owners al
the start of the employment contract, so that they could be subject 10 a vesling

period pending a probation period and/or pending the 2 year period during which
the employee owner would otherwise have had no righis 1o unfair dismissal.

Question 24: What are your viaws on the equalily impact assessment? Are there
other equality and wider considerations that need to be considered?
Comments:

**Please see the response 1o Question 10

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.
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B Please acknowledge this reply

Question 26 : At BIS wo carry out our research on many different topics and
consultations. As your views are valuable to us, would it be okay if we were to
contact you again from time 1o lime either for research or to send through
consullation documents?

Yoes ]  No[]
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Introduction and summary

Prospect is an independent trade union representing over 119,000 members in the public
and private sectors. Our members work in a range of jobs in both the public and private
sectors in a variety of different areas including in aviation, agriculture, defence, education,
energy, environment, heritage, industry, sclentific research, and telecommunications.

Prospect Is fundamentally opposed to the proposals contained in the consultation document
to intreduce employee owner status, We belleve the Government’s proposal Is simply a
means of allowing unprincipled employers to buy out statutory employment rights. This
removes existing employment protection in exchange for minimal value of shares which may
in fact prove totally worthless.

Workers employed under this new status will lose basic rights not to be unfairly dismissed
and any rights to redundancy. They will be left in a very precarious employment situation
with no statutory protection.

The Government refers to giving employee/owners new involvement in and commitment to
their company, however this can already be achleved through existing employee share
schemes, which many employers operate to the mutual benefit of both parties in the
employment relationship. By comparison the 'employee/owner’ scheme is totally one sided,
giving the employer the right to determine the status and have sufficient flexibility in the
level and type of shares to ensure that they can use this scheme as a simple means of
avolding employment rights.,

In summary Prospect believes:

= A proposal where workers are required to give up employment protection rights in
exchange for minimal, or potentially worthless, shares |s wholly unjust

= There should be no way for employers to "buy out’ statutory rights, which must be a
minimum safety net of protection for all workers

= Employee share schemes should not in any way be used to remove employment rights.

= It is wholly unacceptable for employers to be able to sack workers without cause,
identifying a reason, or following baslc procedures.

= The employee/owner proposal has the same (if not worse) effect than the earlier
discredited proposal to introduce "no fault dismissals’, which was roundly criticised by
both employer and worker organisations.

» The value of the shares at @ minimum of £2,000 in no way could replicate the existing
rights to redundancy pay.

= Should a company be wound up, the employee/owner would have lesser rights than
gther workers as they would not be entitled to redundancy pay from the National
Insurance Fund.

= The increase in notice required to return from maternity leave is unreasonable as it will
remove choice from parents returning to work and will make it more difficult for
mothers and adoptive parents to retumn to work at the time it best suits their family
circumstances (the current elght week notice period provides more than sufficlent
notice for employers).

= The removal of the rights to request flexible working and time off for training are
wholly unreasonable.



» The proposed exemption from capital gains tax Is fairly irrelevant as currently gains of
up to £10,600 are exempt, and very few share schemes would bring in sufficient
increase In value to be aver this limit.

= The scheme has not been properly consulted on and there Is no evidence to support
the Governments claims of it Increasing employment or growth.

« It is clear from the consultation that the rights of workers are being disregarded and
the whole emphasis on cholce and flexibility is entirely one sided.

Prospect is wholly opposed to the intreduction of the scheme. We believe fundamental rights
of employment protection must be maintained and there should not be any further onsfaught
by the Government on the rights that currently exist.

We have addressed the separate questions below,

Question 1:

How can the government help businesses get the most out of flexibility offered
and the different types of employment status?

Prospect strongly belleves that there Is already more than sufficient flexibllity for employers
in existing employment practices. There are already extremely few safeguards against abuse
in respect of workers on a-typical working contracts (such as zero hours, fixed term and part
time working arrangements). There Is a significant problem already with workers belng
denied employment rights by being placed through agencies, or being on sham ‘self-
employed’ contracts.

The existing distinctions between employee, worker and self-employed status provide for
wide flexibility by employers. Many employment rights are already excluded through
employment status and as a union we have seen abuse by employers of the existing
flexibility. We do not believe that the labour market requires any further flexibility and
workers should not be subjected to any greater vulnerability.

Question 2!

Do businesses feel able to use all three employment statuses? If not, what
restricts the use of different statuses?

We see no evidence to suggest that businesses are not able to use the three employment
statuses to thelr advantage.

Question 3:

What restrictions, if any, do you think should be attached to the issue of shares or
types of shares?

We are fundamentally opposed to the proposal in principle, however if the scheme is
introduced we see no need to place any restrictions on the shares. Particularly the
suggestion of shares without dividends or voting rights demonstrates that the proposal is
simply a means of allowing employers to cheaply buy out basic employment rights,

k!



Question 4:

When an employer buys back forfeit shares, should this be at full market value or
some other level (e.qg. a fraction of market value) should some other level be
allowed in certain drcumstances?

We do not see any reason for not requiring any buy back to be at full market value, Again
this suggestion demonstrates the worthlessness of the proposal to the employee and the real
intention of allowing employers to simply fire workers at will,

Question 5:

How should a company go about carrying out a valuation of the shares? What
would the administrative and cost impact be for a company if an Independent
valuation was required?

If the proposal is to go ahead, we believe there must be a requirement for an independent
valuation of the shares both on the commencement and termination of the contract.

Question &:

The Government would welcome views on the level of advice and guidance that
Individuals and businesses might need to be fully aware of the implications of
taking on employee owner status.

It is essential that workers are provided with full understanding of the new status before
accepting employment on these terms. The scheme would be "buying out’ rights and
therefore we believe that there should be a formal requirement for legal advice on the
implications, which the employer is required to pay for, This would be similar to the existing
mechanism under compraomise agreements for allowing workers to sign away statutory
rights.

We also belleve that there needs to be protection for individuals against not being hired or
dismissed or subjected to any detriment for not agreeing to the new employea/owner status.

Question 7:

What impact will allowing individuals limited unfair dismissal protection and
equity shares have on employers’ appetite for recruiting?

We do not believe that there is any evidence to suggest that employers would be recruiting
more staff If this proposal was introduced. As was clear from the recent consultation on 'no
fault dismissals’ there is no evidence that the existing unfair dismissal and redundancy
protections act as a disincentive for employers to grow their businesses or to recruit staff.



Question 8:

What benefits do you think introducing the employee owner status in with limited
unfair dismissal rights will have for companies?

We do not believe this provides real benefits for employers. Itis [ikely to engender bad
employment practices leading to an insecure volatile workforce, with little commitment to the
business,

Question 9:

Do you think these benefits will be greater for larger, smaller or start-up
businesses?

As above we do not see there will be real benefits for any size of employer.

Question 10:

What impact, if any, do you think the employee owner status will have on
employment tribunal claims, e.q. for discrimination?

It is likely that employees denied rights to ordinary unfair dismissal will be looking to make
claims under the ‘automatic’ unfair dismissal provisions and Equality Act daims. These claims
will be more complex and time consuming for all parties and for the Employment Tribunals.

Question 11:

What impact do you think introducing the employee owner status with no
statutory redundancy pay will have for businesses, in particular, smaller
businesses and start-up businesses? What negative impacts do you anticipate
and how might these be mitigated?

The removal of statutory redundancy pay, along with other rights, will make these contracts
less desirable for workers. Particularly for small or start-up companies there may well be a
loss of stability, with employees leaving to find better jobs with more protection.

Question 12:

What impact will this change to maternity notice period have on employers?

We do not see any real benefit to employers In extending the period of notice for return from
maternity leave. Instead it may well mean that women returning may be off longer than

otherwise, The existing eight week notice period is more than sufficient, in our view, for the
employer to make appropriate plans and arrangements,



Question 13:

What, in your view, would employers do if employees wish to return early
without giving 16 weeks’ notice?

This is likely to depend on the individual arrangements.

Queastion 14:
How long will these changes impact on a company’s payroll provisions?

This is likely to depend on the individual arrangements.

Question 15:

What effect will a compulsory 16 weeks' early return notice period have on the
length of maternity leave that mothers take or adoption leave that parents take?

A longer notice period may well extend the overall period of leave, which we do not believe
is beneficial for either party.

Question 16:

Do you think 4 weeks Is the right period? If not, why not? What would be the
impact of a shorter or longer period?

We are opposed to the proposal to remove the right to request flexible working, We
recognise that the consultation paper proposes only retaining this in respect of the rights
under the EU law on retumn from parental leave. We do not agree that the right to request
flexible working should be limited to four weeks following return,

Question 17:

What impact do you think this proposal would have on the ability of employee
owners to access support for training?

Prospect has strongly supported training and leaming opportunities in the workplace and
firmly believe that these opportunities benefit bath the worker and employee. We believe
that the right to request time off for tralning should have been extended to businesses
employing less than 250 employees. Whilst it is only a right to ‘request’ time off for training,
a removal of the right is likely to reduce training and lead to a less skilled and motivated
workforce,



Question 18:

Do you have any comments on the Government’s intention not to amend
Company Law to Implement the employee owner proposal?

Question 19:

The Govemment welcomes views on particular safeguards that would need to be
applied, In order to minimise opportunities for abuse.

We believe that 'real owners' of companles may identify themselves as employee/owners to
avoid payments on capital gains tax. This would mean the introduction of the scheme would
provide minimal incentives for workers loosing rights, but could create tax loopholes for
thase with significant share values. We do not have the experience to say how, or If, this
could be minimised.

Question 20:

The Government welcomes views on whether the existing tax rules which apply
to share-for-share exchanges (Such as might happen when a company is taken
over) and schemes of reconstruction should apply where shares issued in return
for taking up the new status are involved,

If the proposals go ahead, we belicve the existing rules should continue to apply in respect
of shares provided in the transferring company,
Question 21:

What impact do you think the proposal will have on labour market flexibility -
that is, in relation te hiring and letting people go?

As mentioned above we see no evidence that the proposal will act in a positive way to boost
recruitment or growth. Instead it will enable employers to hire workers without providing the

existing employment protection rights. We believe this will create a ‘second class’
employment status with businesses that workers will want to avoid wherever possible.

Question 22:

Would you be likely to take up the new status? What would the impact of the
status be on your business?

N/A



Question 23:

What are your views on the take-up of this policy by:
a) companies?
b) Individuals?

We believe that companies wanting a motivated and committed workforce will not be keen
to take up this policy. Where companles genuinely believe that employee share ownership
schemes are appropriate they will already have schemes in place (and of course there are
many examples of this being a successful approach). We are concerned though that some
unscrupulous employers will want to use the scheme and see it as an extremely cheap way
to buy out rights.

We believe very few workers would choose to give up their statutory rights in exchange for
such minimal return. Where workers have a genuine cholce we believe they would reject
such schemes.

Question 24:

What are your views on the equality assessment? Are there other equality and
wider considerations that need to be considered?

We do not consider the equality impact assessment Is adequate. It has failed to fully
recognise that the most vulnerable workers are likely to be those with protected
characteristics under the Equality Act.

We also are concerned that the proposal has been announced without a full impact
assessment or consultation.

PROSPECT
B November 2012
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Dear Mre Lawist

Consultation on implementing employee owner status

Pleasa find allached our response to the consultation on implementing employes owner status, We
welcome the opportunity fo provide written feedback and have struciured our comments in accordance with
the quastions set out in the consulaticn document

Ernst & Young advises companies on the design and implementation of tax approved and unapproved
employee share based incentve plans with a particular focus on the tax and valuaticn aspecis.

Wa have recently responded 1o bwo consultations on share plans being conducied by HM Revenua &
Cusioms (lax sdvantaged schemes) and the Office of Tax Simplificaticn (unapproved share schemes). In
our view, without a simpification of the tax legislation relating to unapproved share arrangements
oparated by unquoted companies, thera s unlkely to be a large take up of the new employes owner
status by those companies. In our consultation respanse we have identified many of the key tax and
valuatan issuas which we balieve nead 1o be addressed,

If you require any further informaton, please contact my colleagues Giles Capon (01179 812073 or
gcapon@uk ey com), Richard Burston (0121 535 2136 or lan] ) orme. Richard attended
a mesting at the BIS recenily at which some of the tax and tax valuation issues associated with the new
employes owner status were discussed, We are happy o paricipate in further meetings on this topic

Yours sincerely,

Cm=gmanf

Christopher Sanger
Partner, Head of Tax Policy
Far and on behalf of Emist & Young LLP

Enc.
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Feedback Document

Response from Ernst & Young LLP to the consultation decument on
implementing employer owner status (“the Consultation Document™)
published by the Department for Business Innovation & Skills in
October 2012

Question 1: How can the government help businesses get most out of the flexibility offered and the
different types of employment status?

Response:

The employes owner sialus should be smple for an employer o infroduce, adminster and bring to an end
without mpasing additional cost burdens and compliance obligabans,

If the rudes ane simple and straightforsard then it should be relathvely sasy for an empiayes to understand the
implications of the new employes owner status; how the scquistion and disposal of shares will work, the
vahuation aspects and the tax consequances.

We understand the reasons for keeping any legislatve changes to a minimum. However, in our wiew if the
employoes owner status i 10 be attractwe to small and medium sized vnguoted companies there will need lo
be a simplification of the refevant income 1ax legistabon and a new procadua will need 1o be adopled, simiar
fo that in place for EM| options, which requires HMRC Shares & Assets Valuation lo agrea the value of
omployes caner shares for lax purposes in advance of their acquisticn and dsposal,

We would note that the lack of any specic income tax relief for share acqustions could limd take up,

Wa have made representations on areas for simplificaton 1o the Office of Tax Simplfication (OTS) as part of
s review into unapproved share schemes and we await the final reped from tha OTS which is due to be
published prior 1 the 2013 Budget. We consider that simplification is Bkely to be a pra requisita 1o the
adoplion of employes owner status by unquoted companies and we have therefore summarised soma of tha
key tax poinds in this document.

The tax valuation aspects are considered in greater detail in our response to Q4 and Q5. Some of the key
income tax Bsues 1o be addressed are set out below.

Faragraph 56 of the Consultation Document states that “Tha shares will howaver, be subject to income tax
and KICs under the normal rules that apply for shares scquired by reason of emplayment”, Whilst these
“normal rules” might Bo well understosd by quoted compansas, which offer unvestricled Iisted shares, in our
expernence most unquoted companies will offer restricted shares. The tax rules for restricted shares are very
complax and difficult to understand with many traps for the umwvary.

We make the folowing observabons 1o ilkustrale the complcations:

1, Where an employes agrees to @ change in status o become an employes cwner ha will be issued with
shares As a general rule, when an employee acquires shares those shares are being made available
from his employment. As a result, § the employes acquires shares for 8 price which s less than thalr
market value, an amount equal to the undenalue is charged 1o income tax as general eamings under
Section 62 Income Tax {Earnings and Pensions) Act 2003 (ITEPA). Even where there is no charge to
income tax under Section 62, there still could be a charge under the employment related securities
provisions contained in Par 7 of ITEPA

2. i an employes receives shares not from his employment but for some other reason then hecs will not
be any general earnings charge under Section 62. In the case of shares to be issued to the proposed
employea owner, it s arguable that the shares are besng issued in return for the emplayee giving up
cerlain statulory employment nghts and taking on the status as an employee owner. Genarally Lhe
main emplayment rghts baing given up are the rights to receive tax frea payments of up o E30.000 in
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the event that tha emplayee is made redundant or is unfaidy dismissed. The “normal rules” in this area

ara that where an employes gives up a right to recelve a non-taxable payment any consideration given

1o the employes in return for giving up that right is not taxable as general eamings under Secton 62

EEEEE :sFa the decision of the House of Lords in Mairs (Inspecior of Taxes) v Haughey - [1593) 3 Al
1.

3. Even where a cash payment is not taxable as general earnings under Section 62 ITEPA, it may
potentially be laxable by reason of being a "benef’ within Section 201 ITEPA. However, where it can
be shown that an emplayse has given full consideration for the payment there is no benefit to be taxed.
The decision of the Count of Appeal (Nonhern [reland) in Mairs (Inspector of Taxes) v Haughey - [1892]
STC 455 is authority for the rule that a payment received for giving up a contingent right to recesve a
redundancy payment = not a taxabla benefit where it can ba shawn that the value of the contingent
r@g:l given up & not less than the value of the cash payment recened for ghving up that contingent
rght

i, In order to ensure that employess are treated fairy, the consideration pasd by employee owners for
thesr shares should fake sccount of the value of the contingent righls given up by employess as weoll as
any cash consideration to be paid for their shares. How the value of the contingent right to receive
paotential payments for unfair dismissal and redundancy 15 determired will deperd on the facts of sach
case and could be a dificult and problematic exercise. When the changes refating to capital gains are
made, consideration could ba ghven to amending the capial gains tax rulas to provide that tha
acquishon cost of the employes owner shares acquired by an employes |s deemed to include a fued
amaount representing the deemed value of the contingent nght given up by an employee. Detailed work
would be needed to determine how the contingent value should ba calculated

6.  Where Part 7 of ITEPA applies, the tax consequences for employes owners will depend on a number
of factors which include;

a, the nature of any restrictions imposed on the shares including whether any fofeiure conditions
are capable of lasting mare than fve years of nat;

b. the consideration pald for the shares and the timing of the payment of that consideration;

c whether or not and to what extent electons under Section 431 ITEPA are made gt the time of
the acquisibon; and

d. the actual and unrestricted market value of the shares on acguisitan

In practice, employees may nol be able 1o afford or willing to pay the full price for the shares on
acqusition (aven after taking account of the value of consideration given for ghving up their statutory
employment rights) or pay any incomse tax kability which may be due on acquisiticn of the shares,
Some emplayers may choose 1o issue shares al marked value but on a partly paid basis. Any amount
unpaid would ba treated as a notional loan for tax purposes. I on a depozal of the shares the amaount
cwing has not been paid in full, the balance of the nobonal loan is treated as being discharged. Income
tax is charged on an amount equal to that balance. This tax treatment could make this alternatie
unatfracthve for employes owners as they would be o risk of a tax charge on a disposal of the shares
even where they have nod made any profit.

B, For many employeas the fact that any capial gain from the employea awner shares will bo free of
capital gans tax may not be a material benefit. The annual CGT exempton may cover all capital gains
in any event. Alternatively, due to the complexty of the employee refated secunties rules, some or all
of the gain made on a disposal of the shares may be deemed lo be employmant scome subsect 1o

I e Mais v Haughey cass pmplayess of one company were ofered new contracts by & new company on witualy derbical lams
ez 1he new coniracts did nof cantain an erfanced redundancy scheme operated by the okd campary In coraideratian of acceping the
rire contracts employoes wom paid a cash amount oqual 1o 30% of whal they would have meopived had thay been mada mdundant
urder the ald erfanced redurdancy schema: [t waa hedd Ihal the cash payment was rof from en emgliogmeant

JP‘q-uhI.trulrd.de:hrrm.h barsed on a combination of years of senaoe and'or sum based on what an employes might have ecerved
Fasd 1hery been made recundant or been unfary demissed wih approphate dscourts ko redect e contingent element of Bha ght ghen up



‘m”WHHm‘H”||||||l|||!|II||""""”““ =l ErnsT & YOUNG

income tax a5 opposed o capital gains tax. In practice, therefore, the CGT relief may only be attractive
fiar directors and other senior managers.

7. Tha Consultabon Document states that an employse owner will Ba ghen or offered shares having an
urwastricted market value of a minimum of £2.000, The E2,000 imit will effectvely prevent many small
companies from offering the employea owner status. Just £2 000 worth of shares could represent a not
insignificant percantage of the issued share copdal for o small company

Im practice the £2,000 limE might result in the employes gwner status only besng offered 1o senicr
employees who would have been offered shares even d tha employoes owner status had not been
intfreduced. The value of the equily in large private equity backed companies with significant debt might
be very small compared with the gverall size of the company. The £2,000 limit may therefore represent
a signficant dsincentive to thes type of company in offering employes owner status except to very
senior managers, who would have been offered shares in any event

B It & not clear what happens f an individual who agrees 1o becoma an employes owner s ssued with
shares which turm out to have an unresircted market value of less than £2,000. |s the whole
transaction void o will he be freated as giving wp employment law rights but without the CGT benefit?
This issus inks in 1o the need o pre-agres values with HMRC Shares & Azsats Valuation so as lo
avoid matenal differences in opinions on share values at some paint in the future,

B An employes cwner might be required to pay a price per share which represenis the commercial value
of a share and this value mght bo in excess of the unrestincted masket valus of the share for tax
purposes, For example, 8 commercial value may not necessanly take account of the size of the
holding ar the fact that there is na market in the shares. The same basis of valuation may then ba used
for determinang the price al which shares are 1o be offered for sade by an employes owner. As this
value might be in excess of the actual marke! value of the shares for tax purposes any amount egual 1o
the excess would be subsedd 1o meome tax and MIC and not capdal gains tax. This is yet anciher
reason why the full CGT benefis of the employes owner status may rot Ba availabla to all emplapes
OWTHErS,

10.  \Where a company buys back its own shares for cancellation wihin frve years of ssue any amount paid
over and sbove the onginal Esue price would be a distrbution for tax purposes (e taxed a3 a dividend)
and this would elminaie the CGT benefits of employes owner shares,

Question 2: Do businesses feel able to use all three employment statuses? If not, what restricls the
use of different statuses?

Response:

Whilst three employment slatuses are identified for tax purposes, there are already instances where a
sell employed person could be a deemed to be a worker and be required 1o fall within pensions auto-
enralment. Thera are also some categornes of worker where the tax and NIC treatment diffar, Le. thay
may ba self emplayed for tax bul employed for NIC because of the Social Security {Categorisation of
Earners) Regulations 1978 There has been consuftation on the tax status of workers in the construction
industry and if proposals go ahead this could make indnaduals deemed employees for lax purposas,
aven though they may be sell employed under emplaoyment law. There is also recent consultatson on
Conirofling Persons which could also bring individuals into employment 1as.

In our experience, many businesses ara already finding that tha dstinction between employed and self
employed workers is a8 complex area. The concern is therefore that a further employment status will add
1o this comphooly i practica,
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E'uu:;iung: What restrictions, if any, do you think should be attached Lo the Issue of shares or typoes
5 res
Responso:

The employer should have the laxibility to determine the restricbons which may aftach 1o tha shares, laking
inio eccount commiercial requirements

For an ungquoted company the follewing are examples of tha kinds of restrictions which employers may wish
o consider adopting:

' Restricbons on the fransferabdity of shares both as o whom shares can be transferred o and tha
timing of when transfers may be permitied,

" Leaver provisions so thal any person who ceases to be an employes owner can be required {o offer
soma of all of his shares for sala,

Restrictions relating to the price 1o be paid for shares to be trensfered

' Separate rulas relating to "good™ and “bad leavers” bath in respect of the propartion of shares thay may
b required o offer for sale on a cossation of employes owner stalus and the prce ot whach those
shares may be offered for sale,

' Restricbons relating to the veling and daddend nghts attaching 1o shares.

. Rules relating 1o what proportion of the value of the entire issued share capital may apply to the
employee gwmer shares on a sale or fiotation with the relevant proportion potentially beng determined
by referenca to the extent io which pee defined target! values have been achiaved,

' Provisions compaling all employes owners 1o sell their shares 1o a third party where the majanty of
shareholders have agreed 1o sell but on terms not materially less advantageous fo the employes
OWTHErS.

' Requirements for employee owners fo appoint one or mare directors as thes attorney 1o manage the
adminstration of ther shares e.g. sign documents on their behall on a deposal of their shares, attend
and vole at general mestings on their behall

Question 4: When an employer buys back forfeit shares, should this be at full market value or should
some other level {e.g. a fraction of market valua) be allowed In certaln clrcumstances?

Response:

There needs 1o be a balance betwean burdening the employer wih additional costs (potentiafly over and
above the costs of dismissing an employes who is not an employee owner) 25 against treating the employes
owner in a fair way. It is important therefare that any indsvidual who is considering entering inta the new
employea owner siatus understands what the rules are in refabon to the price at which shares may be
required 1o be offered for sale on, for axampla, a termination of the empioyes owner relationship.

It may be appropriate 1o apply a consistent set of rules for determining the value of shares both on acquisiton
and on dsposal following a termination of the employes owner status. Regard should also be had to the
price paid or agreed to be pald for those shares on acquisition. For example, f an employea awner paid full
value for his shares then he would expect to be paid full value on a dspasal. On the other hand, if the
employea owner was only required io pay or agreed (o pay a fraction of the full value on acquistion then it
might be appropriate for the employes owner 1o receive the same fraction of the relevant full value on a
disposal of shares following a cessation of the employea owner status, subject 1o taking account of the
relevant fax consequancas,

As mentaned in the answer 1o Question 3, we would expect thesa o ba a dfferentiation in the price at which
an employes owner is required fo offer his shares for salo based on whether or not the employee ownerisa



‘“m‘mw\||\\\H|HI||||||nuuu|“""""" I FRNST & YOUNG

good or bad leaver. A good leaver might inchede an employes ownes wia leaves in “na fault” circumstances
such as by reason of il health, injury, disabilty, death, retirement on or afler a specilied agae, deposal of
employing company or business outside the group and potentially, redundancy or unfair ar wrongful
dismissal. A"no faull” circumstance would nol normally inclede an employes who keaves by reason of his
own volition or whera his employer terminates the contract other than for a “no fault” reason.

As the employes cwner is giving up most of his statutory rights in relation to unfair dismissal and redundancy
& |5 arguable thal a termination for these reasons should not count as a "no fault’ reason for the purposes of
determining the price ot which shares are offered for sale on a terminaton of the employes owner slatus, To
do ctherwse could be regarded as simply fransferming the costs of termination of employment from a statutory
basis inio the price 1o be paid for shares.

There may also be a differentiation in price based on the length of time which has elapsed betwean the
commencement and lerminabon of the emplayes owner status.

A separate point is whelher or nol an employer should be required [o buy back shares on a termmation of
employes owner sialus

In mast circumsiances we would expect that an emiployer would want to buy back the shares {or procure a
buyer of the shares) but the abilty or willingness of an employer o complets the buyback could depend on
the price lo be paid for those shares. Impasing an cbligabon on employers to buy back at full value en a
termination of the employoa owner status could impase a very significant cost obligation on the employer over
and above the costs of dealing with an unfair dismissal or redundancy ciaim by a former employed.

If tha emplayee awner status is to be attractive o an indnidual, we would expect that many individuals would
wand 1o have the right 1o sed their shares on terminaton of the employea owner status. Without this right,
many indriduais may not find the new status suffciently beneficial but imposing this conddion could make
employes cwner S1a0us unatlractve Lo emplayers.,

Afair balance might be to provide thal where an employes owner leaves in “no fault’ ercumstances ha can
require his employer o buy back his shares but whera he leaves in any other crcumstances thede is no
oblgation on the employer to buy back the shares. However, even impasing a imied buy back requirement
on the employver could have the effect of putling off employers from offering the employes oaner status, |n
addtion, an employer may not have financal resources available (o buy back shares so there would need 1o
be some exceplions bult i lo any obligabon imposed on tha employer. |8 may be too expensive or not
feasible for employers Io take oul & special insuronce policy to insure the cost of Buying back shares.

Whilst it might be appropriata fo have a set of guidelines or best practice in this area, we believe that
imposing too many restrictions and conditions on any buy back requirement could make employes owner
status unienable for many employers,

Question 5: How should a company go about carmying oul a valuation of the shares? What would the
administrative and cost impact be for a company If an Independent valuation was required?

Rosponsa:

The Consultation Document sbpulates that employers will be able to offer ther employees fully pald up
shares “worth™ a minimum of £2,000 and a mamum of £30,000 and for the purposes of determining these
kmits the shares are to be valued accoeding to their unrestricted market value at the time they are awarded.
The valuation of shares can be complax and is an ant and not a scence. Any valuation will depend on a
numbser of facters, including but rot imeed to, the refevant facts and circumstances of a partcutar company,
the number of shares baing offered for sale, the rights attaching to the shares to be issued and whether or not
the valuation & being undertaken for tax or olher purposes,

Many small unquaoled compansas have never underaken any valuaton of their shares and it is not
unreascoable lo assume that thiy will nead help and support from a third party. In addition, mest employees
have even less expenience of valuing shares than their employers and they could find it very difficult to assess
whelher or not the price at which shares are being offered to them is a fair peica or s equivalent 1o
unrestricted market value for UK tax purposes. |t s unreasonable to expect employess lo take and pay for
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heir owner independent valuation advice and they may lock to their employers to provide details of how the
price has been st and by whom.

It can ba very expensive for a company 1o obtain an independent valuation of its shares espacially whare that
independert valuation is 1o set the price at which shares are to be offered for sale to employees. A mare cost
effective solution but stil potentially expensive s for a company to propose its own price and then seek advice
from an independent valuer on whether or not that price is at or around the value of the shares for tax
purposes, Even then there is always a risk that any value proposed may not be acceptable to HMRC in
subsequent negotiations and this could leave employess with umvelcome 1ax abites.

In our view, a key barrier which is likely to prevent many companies and employees from adopting the
employes owner siatus s the polental complaxity and costs associated with valuing shares. |t would make
the process simpler and more cost effective for employers if HMRC Shares & Assets Valuation were required
io agree the value of employes owner shares in advance of their acqustion. This process could operate in a
EE':‘IGIIW to the pre-agreement of values for the grant of tax advaniaged Enterprse Management Incentisae
| cpbons.

In addiion 1o agreeing values in advance of their acqusition, HMRC Shares & Assels Valuaticn should also
ba required to agree values in advance of the disposal of shares by an employee owner in order to give
ceainty as what tha valua of the shares @ for tax purpases and enable the emplayer and emplayee to
comply with any tax payment obligations.

Question 6 The Government would welcome views on the level of advice and guidance that
individuals and businesses might need to be fully aware of the implications of Laking on employoo
aw'ner status.

Response:

I is Ecely that businesses will require kegal, tax, valuation and accounting suppor befosa they can olfer the
employes cwner status, Legal suppor would include advising on the emplioyment law aspects of the new
arrangement and on the corporate changes and approvals required &.g. new articles of assocabon,
shareholder agreement, letter to shareholders and minuwles and resolutions, Tax support would Include both
the corporate and employment lax implications of the proposals, Valuation support will b2 required = maost
cases, Some employers may require suppord in modellng costs and benefits, and advice on the polental
accounting and financal smpact of the arrangements. The financial impact could include the impact on both
employer and sharehalders, Support may also bo requred in communicating the arrangamants to indivaduals
(e.g. drafing letters of imvitation, appbcation forms, guestion and answer bocklet, lax summary and tax
elections), Some larger comipanies may also require assisiance in administering the amangemeant going
forward, pariculary f an employes banefd st = 10 b 5ol up and'or some form of internal market = 1o be
put in place for share transfers.

If curreni emplayeeas are to be offered the new employes owner status then thay may need indepandent
advica on the employment [aw aspects and on the 1ax and commiercial issues associated with the new
employes cwner shares. An employer would nomally provide the indnaduals with summary guidance of the
potential consequences and a recommendabion that the indaddual take independent advica. It 1= arguakbla that
an employer should be required 1o pay for independent employment kaw advice on a similar basis to when
COMPromise agreements are made,

Thers s a risk thal some employers may be perceheed as using the polental benelis of CGT rebel to
encourage indoviduals to becomea employes owners and effectively give up certain statuiory employment law
rights when in fact there may be no realistic prospect of any CGT benefit ever materialsing. Gudancs for
employers in this area may be desirable to help avold any fulure miss selling claims.

In summary, the level of support which most emplayers and employees will require will not ba insubstantial
and should not ba underestmated.
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Question 7: What impact will allowing Individuals limited unfair dismissal protection and equity
shares have on employers’ appetite for recruiting?

Rosponsa:

We doubt 1 will have any material impact on an emplayers’ appetia for recruting. Whilst soma employers
will welcome the reduction of unfair dismissal profection we think this will be more than offset by the pereehed
costs and complications of issuing shares 1o, and buying shares back from, employes owners

Question B: What benefits do you Lhink introeducing Lhe emplayee ownor statis in with imited unfair
dismissal rights will have for companles?

Rosponso:

We believe there are benefis in giving employees tha oppartundy to acquire shares in the company for which
they work. This creates an alignment of interesis between the emploves and shareholdars. Emplayea sham
ownership can also help in recrudment and retention of employees, particularly key employess, We support
the tax advantaged share plans currently in place. We note that very few unguoted companies have taken or
been able to fake advantage of the 1ax approved all employes share schemes, We consder thal any banefis
for companies from infroducing the new employee awner status are more lkely to come from the employes
share cwnership aspects than from reducing potential unfair demessal claims.

As there is a two year penod for employees to qualfy for unfair demasal it is arguable that this already gives
emplayers’ sufficient prolecion.

Question 9: Do you think these benefits will be greater for larger, smaller or start-up businesses?
Rosponsg;

Mast larger quoled companics operate all emplayes share plans. This can be contrasted with unquoted
companies where any share arrangement is often restricted 1o senior management. Unless the valuation and
tax issues ara simplfied we think that whera unguoled companies do adopt this arrangement & will ba
resircled 10 more senior employees. We also consder that the prime driver for adopting the arrangement will
not be because of the removal of cerain statulory employment rights but because of tha polental capdal
gains tax bonefits of the proposals. The abdty to offer shares with any capital growth frea of capital gains tax
could be a consderable help in enabling smaller companies 1o attract and retain senior employees. In
particular smaller high tech companies including university spin outs could find the new emplayea owner
status atiractve,

Where the employes owner status is made available to senor of key employees or recruds they may be
offered or be able to negotiate non-statutory contractual protection in their emplayment contracts which could
mare than offset any loss of statulory employment nghts (e g. longer notice periods for termnation, enhanced
redundancy ferms)

We beliove that many companies, particularly larger companies, will not want 1o take advantage of the new
employes owner status. The remaval of emplayment law rights may not ba consistent with the culture and
values of many larger employers who place great emphasis on being seen as a “good © or "best” employer
I addition, for quated companies which already offer tax approved employee share plans, offering shares as
par of the employes owner status could cause confusion and mixed messages. It could also resinct tha
shares availabls for issue under the company’s other share schemes, pasticularly whera thay are subject lo
institubonal guidalings on the number of new shares that should be issued under employea share schemas,

Cluestion 10: What Impact, if any, do you think the employeo ewner status will have on employmant
tribunal clalms, o.g. for discriminalion?

Response:

We have no comment on this guestion as it bes outside our particular field of expertise.



WHHWH”HH‘m”||||||H||II||“'”"”Wﬂ!ERNST&YGUNG

Question 11: What impact do you think intreducing the employes ownaer stalus with no statutory
redundancy pay will have for businesses, in particular, smaller businesses and start-up businesses?
What negative impacts do you anticipate and how might these be mitkgated ?

Response:

For smaller companies the costs and complications associated with acquiring shares from emplaoyee ownars
who leave by reason of redundancy may ba greater than the costs associaled with making a normal
employes with statutory redundancy rghts redundant.

It is possible that where senicr employeas are offered the new employea owner status tha emplayer might
akso offer contractual redundancy rights which are equal 1o [if not better than) statulory redundancy rights.

i emplovers offer the new employee owner status on the basis that in the event of redundancy shares must
be sold back at the lower of onginal cost and current marked value there might be some cost savings
compared with making a normal employes redundant. [n some cases this may also reflect the commescal
reality as, if @ small business is making pecple redundant, this might mean that the business s not performing
well and that the share price is low, However, there are other examples of where a busmess may still ba
performing well and redundancies could have a positive efect on the share value,

Some indnaduals may not sccept an offer of employee owner status but ather indnaduals may feel that they
have no choco,

Question 12: What impact will this change to matemity notice period have on employers?
Response:
Wi hawve no commant on this guestion as we have not canvassed opinion in the tme available,

Question 13: What, in your view, would employers do if employees wish to return eardy without giving
16 woeoks' nolico?

Responss:

We have no comment on this guestion as we have nol canvassed opinicn in the time available,
Question 14; How will these changos impact on a company's payroll provisions?
Responso:

Whan shares are issued the company will need to consider whether the issue of shares gives nise (o an
oblgation on the employer to account for any incame tax and national insurance which may be due under the
PAYE system. |f the shares are “readly convertble assets” then any Eability due on acquisition must be paid
under PAYE. It is not always easy (o determine whather shares aro roaddy convertible assets, and
professional advice may ba required.

If tha shares are readily convertble assets then the employer will nesd to determing on a “best estmate”
bas=s whether thare is any liabikty to income tax and national insurance on acquisition of the shares. [f thare is
such liability the emplayer will need lo ensure that @ has the appropriate autharty 1o recover the income tax
and national insurance which is due from the employea awner within 50 days of the acquisition of the shares.
Otherwise a penal tax charge will be imposed an the employee owner under Section 222 ITEPA .

The emplayer will need to ensura that the individuals respensdle for payrodl have the appropriate skills
required to adminster the collection and payment of income tax and national insurance on share related
benefits, The intreduction of Real Time Information for PAYE is likely to be onerous for emplayers, in
particutar in connection with the timing of submissions for share related benefils.

Whether or not the shares are readily convertible assels the employer will need to completa and file Foomn 4.2
with HMRC &n an annual basis.
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For companies which already operale one or more employes share schemes, the offer of employes owner
shares s unlikely to impase a significant addtional burden. For unquated companies, the shares of which are
readity cornvertiblo assels, tha issue of employes owner shares will result in additional adménistration and
Cosls.

Cuestion 15: Whal effect will a compulsory 16 weeks' sarly relurn nolice period have on thae length of
maternity leave that mothers take or adoption leave that parents take?

Response;
We hava no comment on this question as wa have nol canvassed oplnon in tha ima available

Question 16: Do you think 4 weeks is the right period ¥ f nol, why not? What would be the impact of a
shorter or longer peried 7

Rosponso:
We have no comment on this question a3 we have nol canvassed opinicn in tha time availabla.

Question 17: What impact do you think this proposal would have on the ability of employee owners
Lo access suppor lor tralning?

Responsa:
Wa have no comment on this question as we have not canvassed opénion in the time availabla,

Questlon 18: Do you have any comments on the Govarnment's intention not to amend Company Law
1o implement the employee owner proposal?

Rosponse:

There must be no doubt that for company law purposes an employea awner s stil an employes for the
vanous exemptions in relation lo employees’ share schemes, I there s any doubt then an amendmant 1o
company lanw may be requred.

The legislation retating to the ssue of shares for a non-cash conssderation should be reviewed (o ensure that
where shares are issued wholly or parily i consideration of an indevidual gaving up emplayment Law rights it
will not be necessary for thera 1o ba a valuation of tha cantingent right for company law purposes,

We note that the BIS is consulting on changes to the company B provizicns an the purchase of own shares
1o take account of recommendabons contained in the Nuttall Review into employee share ownership. If tha
legislation is amended to make ¢ easier for private companies ta purchase thair own shares then any
amendments should address the purchase of own shares from an emplapee cwner,

Howeaver, as mentioned in paragraph 10 of our response to Question 1, changes to tha tax reatment of buy
backs from employes owners should also be considared, in crder ta ensure capital treatment is avadabla 1o
the employee owners sumendenng their shares.

Question 1%: The Government walcomes views on particular safeguards that would neod to be
applied, In order to minimise opportunities for abusa.

Reasponse:
Thera may ba a need (o consider safeguards 1o prevent indviduals whao already own a “substantial interest™ in

the share capital of the company from benefiting from the capital gains tax refief in relaton to any othar
shares which they may acquire if they change their status to becoma an emplayea owner,



1]

‘H|“HH”HHmm|H“|J|||I||I||I””""IHNEIERNST&YGUNG

It may be appropriate 1o consider intraducing a safeguard to pravent emplayers from issuing shares to an
emplayea awner which can never have a value above their value on Bsua,

If an employea cwner is able, within a short time of becoming an employes owner, to become an employes
and give up his status as an employes owner but retain the CGT advantages then thes is an area which is
patentally open lo “abusa”.

Question 20: The Governmant welcomes views on whoether Lho existing tax rules which apply to
share-for-share exchanges [such as might happen when a company |3 laken over) and schemes of
raconslruction should apply where shares issued in return for taking up the new status are involved
Response:

We see no reason why these nules should not apply.

Questlon 21: What impact do you think the proposal will have on labour market flaxibllity = that is, In
relation to hiring and letting people go?

Responsae:

Without a major simplfication of the tax and tax valuation rufes we guestion whether the proposal will have a
material impact on labour marked lexibilty in relation o hiring and ketling pecple go.

Whilst some senior employees might be attracied by the polental CGT benalits of employes owner stalus,
other individuals may be put off [ining a company i they had to give up statulory empioyment law rights

Question 22: Would you be likely to take up the new status? What would the impact of the stalus be
on your businoss?

Response:

This question is directed al our clients rather than ourselves

CQuostlen 23: What are your views on Lhe lake-up of this policy by:
a) compankesy

b} individuals?

Rosponso:

Please sea the answers to the previous guestions

Question 24: What are your views on the equality impact assessmant? Are there other equality and
wider considorations that need to be considered?

Response:

We have no comment an this question as it kes outsida our partcular feld of expertise.
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PCS response to BIS consultation on implementing 'employee owner' status,
or "Trading rights for shares', November 2012

Intreduction

PCS represents around 270,000 members, PCS is the largest civil service union, and
10% of our members work in the commercialiprivate sector.

PCS is totally opposed to the government's proposals to permit employers to trade
key employment rights for shares in a company, which we see as an attack on
employment rights which will do nothing o create growth, and wa call on the
government to withdraw them.

We endorse and support the detailed and thorough response to this consultation by
the TUC.

The government sugges!s that these proposals will give increased flexbility for
businesses and give "employee owners' a bigger stake in their company, but in
practice the proposals will strip employees of basic workplace rights.

Employees will lose out on protection from unfair dismissal and rights to redundancy
pay which will make it easier and cheaper for employers to sack them. The proposals
will mean substantially weaker family friendly rights for "employee owners® by limiting
the right to request to woark flexibly and imposing longer notice pericds for women
returning from matemity leave. And employeas will lose the night to request time to
train.

In return individuals will receive shares valued at between £2000 and £50,000 but not
be guaranteed vating rights or dividends equivalent to those enjoyed by other
shareholders, and there is no guarantea that the shares will increase or even keep
their value. The proposal suggests that these would be of value lo individuals
because any gains they make on their shares would not incur capital gains lax,
however this is unlikely to benefit individuals, as gains of up to £10,600 per year are

exempt anyway.

We ara concerned that employees will be persuaded or even forced to trade
important protections at work for shares that could turn out to be worthless, and if the
company lays people off or faces insolvency the 'emplaoyee owners' will be forced to
leave without receiving any redundancy payments or returns from these shares,

Wa are very concarmned that because the new "status’ can be an option for new
employees and for existing employees some companles might decide to take the
opportunity to impose it whalesale on Lheir staff.

We are not opposed lo employee share ownership schemes that are properly drawn
up in consultation and which don't require any loss of rights, but this scheme is
different and we are opposed o it.

Lack of consultation, evidence or support for the proposals



There is a lack of evidence that the generation of growth in the economy will be
helped in any way by weakening employment protection. The UK has already one of
the least regulated labour markets in the industrialised world, and numerous
academic studies have found that employment protection does not have a
detnmental impact on employment levels. On the contrary, removing unfair dismissal
nghts and the consequent loss of job security is ikely lo damage consumer
confidence, suppress demand and make it more difficult for employees to access
mortigages.

Most employers do not see the current level of regulation as a constraint on growth,
rather the state of the economy is what is causing them the most concern.

And even the government itself, in its response to the recent BIS call for evidence on
compensated no fault of dismissal (NFD) concluded: "there is insufficient support and
evidence that NFD would have a positive impact on the UK labour market... the
government has therefore decided it will not taken forward proposals for NFD."

The consultation proposals are not accompanied by any impact assessment, so
there has been no examination of the implications of the proposals for employees,
employers or the wider economy.,

Reaction from the business community has been mixed to say the least, for example
Justin King, chief executive of J Sainsbury asked "What do you think the population
at large will think of businesses that want to rade employment rights for money?"

Howaver, the government has already put provisions in Clause 23 of the Growth and
Infrastructure Bill before conducting this consultation, casting some doubt on the
meaningfulness of this consultation exercise.

The government in putting forward these proposals appears to be doing so beforea full
consultation has been completed, before a full impact assessment has been
undertaken, and flies in the face of criticism by many including questions from tho
business community. It also flies in the face of the government’s own research and
the wider evidence it gathered recently in relation lo compensated no fault dismissal
less than a month ago.

We call on the government to withdraw the proposals on 'trading shares for nghts’,
and instead to adopt an effective strategy for sustainable growth. We challenge the
government either to bring forward meaningful evidence that emplayment rights for
workers actually have a depressing effect on the economy or la cease the persistent
altacks on the basic employment rights of workers, recognising that such rights are
the very bedrock of a civilised advance economy, rather than any sort of barrier to it.

PCS sees these proposals as yet anocther attack on employment rights. We have put
forward an alternative to the government’s policies of cutting public services,
attacking benefit claimants and employment nghts -- policies which are damaging the
economy and deing nothing to boost growth, Our alternative includes tackling the
£120 billion tax gap of evaded, avolded and uncollected tax, creating jobs lo boost
the economy and cut the deficit, investing In areas such as housing, renewablo

energy and public transpart (www.pes org ukialternative).



Implications for employment rights

These proposals do not create a new form of employment status but instead remove
kay employment rights from employeas who receive company shares. This
contradicts the basic principle that it should not be possible to contract out of basic
statlutory rights even in return fer money, and this has been prevented by UK
employment legislation that has been in place for decades.

Loss of unfair dismissal protection

If implemented the propoasals would mean that employers would be free to sack
employees for arbitrary reasons without needing to follow a fair procedure while
doing so. All employers need to do is avoid dismissing individuals for discriminalory
reasons or for an automatically unfair reason. Under these proposals 'employae
owners' will not be guaranteed a reasonable level of compensation when dismissed
and any payoff would depend only on the value of their shares at the paint of
dismissal. This will allow employers to choose to dismiss employees al the point
when the value of shares has fallen or they are worthless in order to save money.

Loss of the right to statutory redundancy pay

The proposals will mean people baing worse off where businesses decide 1o lay off
slafl. Unless the shares increase by an enormous amount then they will not pravide
compensation equivalent to that they would have received if they kept slatutory rights
to redundancy pay. In addition ta this causing difficulties for the individuals and their
families, it is likely to make more people dependent on welfare benefits,

Limiting family friendly rights

The extension of the maternity nolice period to 16 weeks is likely to result in women
taking longer leave than they otherwise would have, and it would mean fewer women
returning from matemity leave if their return is made more difficult. It takes time for
new parents lo organise childcare places and make requests to employers to vary
working hours. Excluding women from the right to request flexible working will make
it difficult for many women to return to work, and it goes against the government
intention (expressed in the '"Moderm Workplaces' cansultation May 2011) to creale a
universal right to flexible working across the economy which benefits society and the
2conomy.

{Question 24) The equality impact assessment is inadequate. It fails to properly
consider the differential impact on particular groups of these proposals. It only
presents tables on full-time workers - completely missing out on @ major group of
flexible workers, those who work pant-time. It cencludes that there are no gender or
pregnancy and maternity related impacts from the proposals for extended notice
perieds for retumn from maternity leave, but in practice there will be an impact.

Loss of right to request time (o train

Remaoving this right frem 'employee owners' goes against the recognition of the
importance of skills and training for businessas or organisations.



Tax avoidance

These proposals open a new tax avoidance loophole by allowing employers to give
employees who currently receive shares as part of their remuneraticn package an
opportunity to reduce the amount of capital gains tax they pay on these shares if thay
sell them.

PCS believes that that a risk that owners, founders or directors of new small
companies will classify themselves as 'employea owners' and thereby reduce their
tax liabilities.

(Question 19) There is poatential to reduce the oppartunity for abuse by
directors/owners, for example by exempling them from becoming employee owners
or limiting the amount of shares to that given to employee shareholders. But we are
concerned that attempts to avoid these abuses of the proposals are likely to be
limited in effectivenass and have other unintended consequences, so by far the best
way lo prevent these tax avoidance oulcomes is to drop the proposals,

Consultation questions

We have chosen nol to answer the questions in this consullation, with the exception
of relating some of our paints above to particular questions, because most of them
are about how to implement these proposals. We disagree in principle with these
proposals and therefore feel that most of the questions are inappropriate,
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EEF. the manufacturers' organisation response to the consultation on
implementing employee owner status

Ovarviow:

This consultation s exceptionally short in terms of time and detail. The absence of an impact
assessmen! further restricts the ability of organisations to meaningfully respond and the
detailing of the madel proposed in the consultation document is not at the same level as that
usually associated with a call for evidence, With these constraints in mind, the response of
EEF to this consuliation is set out below.

In the time available, we have been able to conduct a limited consullation with our members.
EEF, as a leading national provider of HR and Legal services, is able to draw on a wealth of
experence accumulated over many years and can therefore foresee a number of issues
unidentified in the consultation which require careful and sober consideration befora the
scheme proposed can be properly introduced. The speed at which this proposal is
progressing and the limitations which this creates has in turn limited our ability to respond.
We believe Lhat whilst the propasal may initially appear straightforward, the issues which sit
behind the policy, including changes to employment law and taxation, deserve greater
consideration than this consultalion currently permits. Our response should therefore be
regarded as initial only and liable to future change as further details of the proposal emerge,
in particular the publication of the awaited impact assassmant.

Summary of some key issuos for further conslderation.

The proposal contained within the consultation raises a number of issues which will require
further and more detailed consideration, These include,

1. The extent to which Government will determine the minimum benefits, if any, which
shares issued lo employees must carry, including the payment of dividends and
voling rights.

2. Whether Government will prescribe how share cwnership can be used to reduce an
employee’s liabilty to income tax and an employer's liability for national insurance
conftributions.

3. How Government can prevent employee-ownership becoming a system of no-fault
dismissal, where a class of employee becomes unwillingly liable to dismissal for
arbitrary reasons.

4. What importance Government will attach to existing employee share ownership
schemes and the avoidance of any unintended consequences upon them.

5. How Government will balance the need for a straightforward model, easily
iImplemented by small businesses with the likely complexity which will be needed to
determine their treatment for tax and national insurance purposes.
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6. A much clearer expression of what the policy objective to be achieved is, why this
aplion only has been proposed and which businesses the new model is aimed at.
The indicaled target audience of the rapidly growing small business and slart-ups
ignores the fact that employers can cumrently recruit workers who will nol acquire
rights to unfair dismissal or redundancy for two years,

7. Finally, the absence of an impact assessment, which should clearly have been
published at the same time as the consultation, needs urgent rectification.

Q1. How can the government help businossoes get most out of the flexibility offered
and the different types of employment status?

Clearly, communicating the scheme to businesses clearly will be critical. To do this
Government will need to identify what the benefits of the new scheme are for employers, and
how employers can implement the changes which would be needed to introduce the scheme
in their company. Government should consider supplying employers with draft agreements
which will be necessary and signposting employers to the sources of information and advice
which they will need. These will include employment law, company law and tax.
Consideration should also be given to the possibility that employees themselves may wish to
initiate the process of transferring to employee-owner status, and that therefore a process
should be put in place to facilitate this,

Cverall the extent to which businesses get the greatest benefit from the potential flexibility
will depend upon the model adopted by Government.

Q2. Do businesses feel able to use all throe employment statuses? If not, what
rostricts the use of different statuses?

It may be over-oplimistic lo refer to employee-owners as a new employment slatus. In
reality, there are only two statuses, which consist of those who are employed, and those who
are not. Additionally, the legal definition of an employee is not in practice what determines a
responsible employer's behaviour, as the definition of an employee for the purposes of
liability for PAYE and National Insurance is not the same definition which is used by
Employment Tribunals. As long as employee-owners remain employees for the purposes of
Revenue and Customs, their treatment is unlikely to change.

There are, however, clear fiscal reasons why Government would not wish employee-owners
to be treated any differently from other employees, other than the stated exemption from
capital gains tax (CGT), and this restriction is likely to mean that the current view of
employers towards employees is unlikely to change.

Clearly, Government could create a more obvious distinction between owner-employees and
other employees, but to do so would create a differential in the liabilities for the payment of
income tax and national insurance contributions, { and increasingly over time pension
contributions), which in addition to their impact on public revenues might also create
divisions in the workplace. Whilst business ownership amongst employees is to be regarded
as positive and promotes better workforce relations, a system where only some employees

2



manufacturers’
B organisation

owned shares and as a result paid less income lax could potentially create a divided and
less productive workforce,

Q3. What restrictions, if any, do you think should be attached to the issues of shares
or types of sharos?

The consultation makes clear that Government s not proposing to amend the Companies
Act 2008, and it must therefore be assumed that any restrictions would be indirect.
Businesses can and do already allow employees to buy shares and invest in their enterprise,
Any altempts o create direct restrictions might have the unintended consequence of
preventing or hampering schames which already exist, or in the extreme could even outlaw
them. Similarly, any attempl at indirect restrictions, (for example by treating employee-
owners differently for tax purposes, possibly by increasing the rate of corporation tax
payable), would negatively impact upon existing schemes, Such existing schemaes ara likely
to be better supported by employeas, as they will have been created without employees
surrendering some of their employment righls in exchange for the shares,

Given the very short opportunity to gather evidence in response to this consultation, we
would urge Government to give great consideration o any changes lo existing share
ownership. Shares provided under the employee-ownership scheme may carry voling
rights, limited voting rights, or dividends, but we believe that any atltempt to legislate on the
precise lype of shares which would be permissible under the scheme will be very difficult.
There would be no good reason o include share schemes which fall outsidea employee-
ownership, such as existing schemes. There has been no evidence presented to justify such
a change. Technical difficutties will then be encountered when employees forego some of
their employment rights, (for example those to redundancy only), but not others, or accept
contractual changes offered by their employers. An employee may for example receive a
lump sum in lieu of contractual redundancy rights, and then choose to invest this in sharas,
some (bul not all) of which may be “employee-owner® shares, which could be offered at a
preferential rate. How would such shares then be treated for the purposes of taxation?
Similarly, the payment the employee receives, subject to struclure, could be tax
advantageous, resulting in a significant tax saving.

Without further and considerably mere detailed analysis, we do not believe that Government
should attempt to prescribe what shares may or may not be offered under employee-
ownership,

Q4. When an employer buys back forfeit shares, should this bo at full market value or
some other level (e.g. a fraction of market value), should some other level be allowed
in certain circumstances?

The redemption of the shares will create significant practical problems for employers and
employees, polentially so complex that such schemes will rarely, If ever, be ulilised,
Whatever the formula for the valuation of the shares, there will need to be some valuation
placed upon them when they are issued and when the employer has the option to purchase
them. Equally, there could be scope for disagreement at the time the employer wishes to
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redeem the shares, and the potential routes for this 10 be resolved are unlikely to be
straightforward.

In practice, a value will need to be determined when the shares are issued. This is already a
complex matter and one which can be contentious between business owners and the
Revenue. The added complexity of this proposal is that currently employers will generally
have accounts prepared for the end of their financial year, which would allow a valuation to
be determined at a fixed paint in time. Shares may, however, be allotted at different times,
and may therefore have increased in value, or fallen. For any scheme to be workable,
employers will need some flexibility. This could be afforded by allowing emplayers to rely on
the last valuation, and not require a valuation on each occasion shares are allotted.

The redemption of the shares will be more problematic. Even with a contractual right to
redeem the shares, an employee may decling to transfer the shares, or may argue over Ltheir
value. If, for example, a group of employees were dismissed at the same time, there may be
relatively little goodwill, and employees may not necessarily comply with a demand from
their former employer. The employer would have little oplion other than lo enler inlo
litigation, assuming that a legal structure was created which would permit the employer (o
require the shares to be redeemed. For a small employer, where a number of employees all
refused to transfer their shares, this might be impractical and very costly. Potentially, the
employees might hold the employer to ransom, forcing the employer to pay significantly
more than the value of the shares in order to redeem them.

The risk outlined above is likely to be off-putting for smaller employers, who may instead
choose lo offer shares with little {or no) voting rights and no dividend. This would howaver
offer the employee litile in return for the surrender of some of their employment rights,

Q5. How should a company go about carrying out a valuation of the shares? What
would the administrative and cost impact be for a company if an independent
valuation was required?

Any small company is likely to conduct a valuation at their accounting year end, as they will
in any event be incurring fees in preparing their accounts at this time. Small companies do
not need to appoint an auditor, and so the year end accounts and their statutory accounts for
filing will be the only time at which they will have an opportunity to value their business, and
therefare shares. We suggest therefore that this valuation should be sufficient for any shares
allotted until the end of the accounting period.

We are unsure as lo what is meant by an “independent” valuation, but would suggest that a
company valuation prepared by a qualified accountant, (whether or not employed by the
business) should be regarded as final. This would reduce the cost and administrative impact
for the business and prevent employees contesting the valuation of the shares.

Q6. The Government would welcome views on the level of advice and guidance that
individuals and businesses might need to be fully aware of the implications of taking
on employee owner status.
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In practice, employers will seek the advice of their accountanl. Accountanis are already
skilled in providing tax advice to businesses, Many offer services covering company
incorporation and administration, and employee-ownership would be a natural extension of
this. Furthermore, employers will need some additional advice and guidance on the
formation of any new employment contracts. Employers are lkely to seek this from
organisations such as EEF, private HR advice providers or independent solicitors.

Alternatively, employers may receive proactive advice from their legal and tax advisers.
Frequently, accountants seek to legitimately minimise the tax exposure of businesses. If
employee-ownership is intreduced in such a way as to allow employers to reduce their
exposura to national insurance contributions for example, then it is likely that accountants
will as part of their professional duties lo their client, seek to utilise this.

The introduction of employea-owner status will need to be accompanied by a significant
awareness campaign largeted at employers and their likely professional advisers. This must
clearly state the limitations of the scheme and state the duties of employers.

Q7. What impact will allowing individuals limited unfair dismissal protection and
equity shares have on employers' appetite for recruiting?

Currently, the impact of employee-owner status on new recruits will in law ba minimal,
Employees will still retain all of their day one employment nghts, for example discrimination,
A new employee does not in any event have the right to bring a claim fer unfair dismissal or
claim redundancy pay until two years continupus service has been reached. The new
scheme would have no impact upon these rights, and from this standpoint, s paolicy
objectives mus! be questioned, The additional rights surrendered, (the two identified "rights
to request” and lenger notice of return to work for those subject to maternity leave), have
less impact. For new starters then, they appear to be giving up little, although equally they
may gain little.

The more apl question is one of perception. Employees may perceive that they are
surrendering more than they are in practice, and may regard themselves as more exposed
than other employees as a result They may polentially enter into an employee-owner
contract with little enthusiasm and see themselves as disadvantaged compared lo other
employees. Employees who are nol employee-owners may also feel some resentment if
they have not been offered the same status, irespective of whether or not the status has
had any real impact on empleyment rights or whether the shares carry any real benefit. The
introduction of the scheme |s unlikely lo increase the appetite amongst employers to recruit,
given the two year qualifying periad for unfair dismissal and redundancy.

Q8. What benefits do you think introducing the employee owner status in with unfair
dismissal rights will have for companies?

Employee ownership can have a positive effect on workforce relations, Staff ownership helps
creates an incentive for greater participation amongst employees, and allows employees to
share in the success of the business which they work for. However, given that unfair
dismissal claims can only now be brought by those with two years continuous employment,
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the legal benefits for companies of the scheme will be very limited. Unfair dismissal claims
make up only a small minority of overall Employment Tribunal claims (below 10%), and so
employers will still be exposed to the majonty of claims as they currently are. This may in
itself create a further difficulty, as employers may incomectly believe that the employee-
owner status will shield them from all claims from employees, whereas in fact ts practical
impact will be very limited. Employers will still need to have in place appropriate policies and
procedures to ensure that they comply with the great majerity of employment law for both
employee-owners and others.

Potentially, the reduction in employmenl righls could provide increased certainty for
employers in the longer term. They would be free from the potential future contingent liability
of redundancy costs, and after employees had completed two years' service unfair dismissal
claims. The rights to request which will ba lost may have some limited, lesser impact.

Q9. Do you think these benefits will be greator for larger, smaller, or start-up
businesses?

There will clearly be no direct benefit for start-up businesses as a result of the two year
qualfying period referred 1o above. It seems likely that the scheme will require significant
modification to ensure that it cannol be used as a vehicle for tax avoidance. This will in turn
increase the complexity of the model and therefore result in it being less attractive to smaller
businesses. It may find a constituent audience amongst small employers who would be able
lo employ themselves via the scheme and so avold CGT upon the sale of the business,

Larger businesses who wish to operate share ownership schemes can and do already do so.
Other than the CGT exemption, they would appear to gain litthe from this proposal, ather than
the ability to reduce their exposure to some limited extent lo their workers bringing future
employment claims

To a great extent, the benefits to businesses will depend on the model which iIs eventually
adopted. I the model permils employee-owners 1o be able to reduce their exposure 1o
income tax and national insurance contnbutions, it will be considerably more attractive.
Similarly, employers may be attracted if they are able to reduce their liability for the
employer's national insurance contribution, This, however, seems unlikely, and parhaps
outside the objectives of the proposal, although a tax advantage is clearly Intended. What,
however, may prove difficult is preventing such unintended consequences without impacting
upon existing share ownership schemes.

Small companies and start-ups may seek to grow rapidly and quickly and then may either ba
taken over by a larger organisation or may sell to a buyer. If, for example, the employeas of
a fast-growing start up were employee-owners, on the sale of the business they may
continue o own the shares in a business in which there was no value, as the goodwill,
assets etc. of the business will have been sold. Alternatively, they might potentially be able
ta block any sale and in effect hold the business owner to ransom. There are a range of
issues which then fall o be considered, and which the solutions for are entirely unclear. A
Buyers may be put off if a group of employees owned shares which they,, could not obtain.
The interaction with TUPE would require careful consideration, The valuation of the shares
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may rise significantly at the time of a sale or potentially the shares could be rendered
worthless.

Q10. What impact, if any, do you think the employee owner status will have on
employment tribunal claims, e.g. for discrimination?

It is possible that the introduction of employee-ownership and the diminution of employment
rights will lead to aggrieved employees bringing claims based on other heads. EEF as an
adviser has experience of this, Given, however, that unfair dismissal claims as a sole head
of claim cumrently comprises less than 10% of all claims, the wider picture is clearly one
where the majonty of claimants do not in any event rely on unfair dismissal as the foundation
of their claim.

A more real possibility is of employees bringing claims on the basis that they were not
offered the new status, or alternatively that they wera only offered the new status.

Q11. What impact do you think introducing the employee owner status with no
statutory redundancy pay will have for businesses, in particular smaller businesses
and start-up businessos? What nogative impacts do you anticipate and how might
these be mitigated?

The loss of redundancy pay will clearly have no impact for the first two years of a new-
starter's employment, and thereafter the level of statutory redundancy pay is modest, The
wider impact upon such small businesses may ba similar to thal which EEF feresaw from the
introduction of compensated no-faull dismissal. Small employers may encounter greater
difficulties in recruiting and retaining workers, as workers become attracted to employers
which do not seek any reduction in their employment rights. Employees working under
employee-owner contracts may have an increased sense of insecurity, and as a result may
be more inclined to save, and less inclined to spend. They may encounter greater difficulties
in accessing credit and may be inclined to move o an alternative employer as soon as they
ara abla,

Much will depend on the tangible benefits of share ownership. If the shares carry dividends
and employees derive a real beneft from participation in the business, then employee
engagement and relention may be improved, If employees find that the shares offered can
carry no voling rights or dividends then they may be seen as a convenient way of depriving
some employees of some of their employment rights.

Q12. What impact will this change to maternity notice period have on employers?

The change lo the matermily notice period may have a positiva impact for some businesses.
Mothers usually discuss with their employers their maternity plans in good time, and
employers can plan for this. This Is, however, due to change with the introduction of flexible
parental leave, which could leave employers with considerably less cerainty. If 18 weeks is
considered lo be an appropriate and workable period for mothers to give nolice lo Lheir
employers, then lhere can be little reason for this not to be the same notice period for
parents wishing to take a period of flexible parental leave.
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Q13. What, in your view, would employers do if employees wish to return early
without 16 wooks® notice?

In the event that an employee wished to retumn early without having given 16 weeks' notice,
it Is likely that many employers would seek to accommodate this. There may be some
exceplions, for example where an employer was already committed to the cost of maternity
cover, but in our experience most employers will work with the returning employee.

Q14. How will these changes impact on a company's payroll provisions?

This question cannot be answered without a detailed understanding of how such schemes
are lo ba taxed, If employers and employeas are permitted to utilise the schemes lo their
fullest advantage. then payroll schemes will be adapted to reduce the exposure of the both
parties o tax and national insurance. If such benefits are prevented, then little adjustment to
existing payroll schemes will be required.

Q15.What effect will a compulsory 16 weeks' early return notice period have on the
length of maternity leave that mothers take or adoption leave that parents take?

Probably none. The longer period of notice will simply require parents to plan further ahead
and nol impact upen the tolal period of leave taken,

Q16. Do you think 4 weeks is the right period? If not, why not? What would be the
impact of a shorter or longer period?

Whilst 4 weeks might appear attractive for employers, the reality of such a short period may
be counter-productive. A returning parent will only be able to exercise a right to request
flexible working in their capacity as a parenl, given that the wider right lo request flexible
working will not apply to them. Parents may be unable within 4 weeks of returning to wark to
decide if they will need or want to work flaxibly, or if they do what amangements they should
request. Parents may then submit a request within 4 weeks to ensure that the opportunity is
not last. This may result in the parent and the employer underlaking a process which provas
unnecessary, or the parent agreeing to an arrangement which then proves to be unworkable.

We would suggesl that a longer period of 12 weeks would still provide sufficient employer
certainty and provide the parent with a greater opportunity to determine what working
arrangements they might need fellowing their return to werk.

Q17. What impact do you think this proposal would have the ability of employee
owners to access support for training?

Vary little. The current, limited, right to request time off for training applies only to companies
employing mora than 250 employees. EEF has no experience of its members having any
significant experience of this right being exercised and still less of any negative impact for
the employer where it is has been exercised. . Larger organisations in any event tend to
provide greater training opportunities for their workers than smaller businesses, although this
is not to say that SMEs do not make significant investments in the training of their staff.
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Employees and employers are unlkely to experience any significant effect from the loss of
the right to request.

Q18. Do you have any comments on the Government's Intention not to amend
Company Law to implement the employee owner proposal?

The intention not to amend the Companias Act is likely to significantly reduce the ability of
Government to create a flexible and workable model for employee-ownership, to the extent
that this is possible. As we have highlighted above, without any changes to current company
legislation, employers will be free to offer shares to employees which carry either no or
limited voting rights and no dividends. Such shares could be viewed as little more than token
ownership, with no opportunity lo influence the running of the business or participate in its
success. Under such a model, it is difficult to see what the benafil 1o the employee Is, other
than a presentational one which may be more aspirational than real.

Even with changes to the Companies Act, there will still be difficulties in creating a model
which does nol impinge on existing schemes or allow employers with ease to circumvent the
provisions. Existing share ownership schemes should not be affected by any legislative or
taxation changes, and so potentially this proposal would need the creation of a new class of
share. Defining the benefits that should attach would be at best problematic. For example,
aven if legislation required the shares to camry voling rights, a business owner could issue a
large number of shares to himself, thereby off-setting any impact which owner-employee
shares might have, [n practice therefore, without very detailed requirements specifying how
such schemes should operale, employers will always have a significant discretion in
choosing how such schemes should operale and whether employees will derive any tangible
benefit, or noL

Any attermnpt to restrict a new legislative framework to employee-owner share schemes might
be cireumvented if an employer sought lo do so. If, for example, the new law applied only to
the scheme as proposed in the consultation, an employer could avoid the provisions simply
by leaving out one of employment rights needed to be surrendered under the scheme, An
employer might therefore offer shares in exchange for the surrender of the rights to unfair
dismissal and redundancy only, and then aveid any new legislative framework.

The scheme could be designed in a way that required employers to require employees {o
surrender their rights in an "all or nothing” type scheme, which would prevent employers
picking and choosing the rights to be forfeited, but this would be difficult to justify. If an
emplayer was prepared lo offer employee-ownership with an employee retaining all or some
of their current employment rights, then this should In general be seen as positive and
supported by Government.

19, The Governmant wolcomos views on particular safeguards that would need to be
applied, in order to minimise cpportunities for abuse,

We have above highlighted some of the ways in which employee-ownership may be used.
Whether these amount to abuse, or the legitimate application of the scheme is unclear.
Arguably, one of the policy objectives is to create a tax haven for participants, as the shares
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will be exempt from CGT. However, what is clear is that the provisions which would be
needed to prevent employee-ownership becoming a vehicle to legitimately avoid the
payment of income tax and national insurance by employeas and employers are likely to be
complex. This will reduce the altraction of the scheme to small emplayers, (which we
understand are the intended target for the policy), and further complicate the tax system,
which is in urgent need of simplification. The likely gain for employers and employees
resulting from the policy is, at best, limited; this then should be weighed against the complex
architeciure neaded to prevent the scheme become a tax-efficient way of employing
workers. We assume that the net costs and benefits will be addressed in detail within the
impact assessment.

Q20. The Government welcomes your viows on whether the existing tax rules which
apply for share-to-share exchanges (such as might happen when a company Is taken
over) and schemes of reconstruction should apply where shares issued in return for
taking up the new status are involved.

EEF is not in the time available able to respond to this question.

Q21. What impact do you think the proposal will have on labour market flexibility -
that is, in relation to hiring and letting people go?

In the Immediate future, the proposal will have little real impact. Businesses of any size can
already hire new workers who will have to wait two years before they are able to commence
a claim for unfair dismissal. It is therefore difficult to see how in the short term the proposal
would impact upon employer behaviour.

COwver a longer period of time, a greater benefit may be afforded to employers, as they will not
accumulate liabilities for redundancy payments for example, bul this is unlikely o affect
employer or employese behaviour in the near term.

Q22. Would you be likely to take up the new status? What would the impact of the
status be on your business?

Given the short time period for this consultation and the level of detail we are unable to
comment an this question at this tima.

Q23. What are your views on the take up of this policy by:
a) Companies?

Our members who in the limited time available have responded regarding this
consultation have indicated that they would not implement the new status.

b} Individuals?

Unless there is a tangible benefit for employees, there appears to be little which
would attract them to the proposed scheme. The exemplion from CGT is alone
probably insufficient to attract employees. The tax exemption will depend on there

being a gain, which in current circumstances appears at best marginal, As we have
10
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highlighted above, the concept of "owning” a business under this proposal is more
illusionary than actual.
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Paula Lowitt MBE

Labour Market Directorate

Department for Business Innavation and Skills (BIS)
1 Vicloria Street

Lendan
SWiH OET

Dear SirfMadam

Re: FSB response 1o BIS Consultation on Implementing Employee Owner Status

The Federation of Small Businesses (F5B) welcomes the opportunity to respond to the above
named consultation.

The FSB is the UK's leading business organisation, It exists to protect and promote the interests of
the self-employed and all those who run their own business. The FSB is non-party political, and
with 210,000 members, it is also the largest organisation representing small and medium sized
businesses in the UK.

Small businesses make up 95.3 per cent of all businesses in the UK, and make a huge contribution
to the UK economy. They contribute 51 per cent of the GDP and employ 58 per cent of the private
sector workforce.

In our response wa have focussed on the likely take-up of the proposed Employee Owner status
among small businesses, the different employment rights exemptions proposed, and practical
guestions surounding share valuation and forfeiture, We trust that you wall find our comments
helpful and hope thay will be taken inlo consideration.

Yours faithfully,

\Q.co

Mike Chemry
MNational Palicy Chairman
Federation of Small Businesses
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In October 2012 the Chancellor announced the Government's intention to establish a new form of
employment status known as Employee Owner, The scheme will permit employers o offer their
employees between £2,000 and £50,000 warth of shares In the company, which would be exempt
from Capital Gains Tax (CGT) once they are sold. In exchange, employees would relinquish
saveral employment rights.

The FSB welcomed the scheme at the time as an innovative policy that could help reduce the risks
of hiring for employers. While the UK benefits from a relatively flexibla labour market by European
standards, we believe thal the Government must do more to reduce the disproportionate burden of
employment regulation on small businesses. In this respect, we also welcome plans to reform the
Employment Trnbunal system and to make it easier lo resolve workplace disputes before they
reach the tribunal stage,

The FSB believes that employea ownership has a rola to play in UK business and it is encouraging
that the Government is taking steps to cullivate employee ownership, For those businesses that
choose to take advantage of the new status, employee ownership could cultivate greater staff
commitment, loyalty and ultimately productivity. Intreducing a new employment status - the
Employes Owner — will also provide greater flexibility for business owners at the recruitment stage
praviding them with a further option to fit their business needs.

Despite this, the FSB believes that Employee Cwner status is only likely to appeal to certain types
of business, As the Chancellor has suggesled, the scheme is primarily intended for high-growth
firms in niche sectors. Larger firms that already have listed shares may also find the palicy
appealing.

For many small businesses, the scheme is unlikely to be appropriate. Only a small proportion of
FSB members issue shares in their company, while only 5.5 per cent derive income from share
holdings in other businesses'. Many small business owners rely on their own revenues and
savings and, if they are lucky enough lo secure it, bank credit to finance growth. They are often
reluctant to divest ownership rights, unless they are looking lo sell up. Although it will be up to the
employer to set the terms and conditions of shareholding schemes for employee owners, it is our
view that many small business owners will not want to issue shares if this means relinguishing
control aver importan! business matters.

Al the same time, many small businesses will be wary of the fact that they will have little control
over when the shares might need to be repurchased, when for instance an employee-owner leaves
the company. For those business operating fine margins, this could lead to cash fiow problems.

One FSB member suggested:

“It's all very well giving shares/share options and the amounts are only a paper exercise when they
are issued, but they become much more problemalic when the time comas to repay. And more

' F5B Lifting Barriers to Growth [2006], Blennial Membership survey
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and more problematic the smaller the busingss... The concept of issuing shares lo a given value will
immedialely raise polenlial cash flow issues in the ewner's mind, and payback is possibly one of
the most difficult aspects of this.”

The scheme could however be appealing among certain high-growth slar-ups, The biggest
consfraint facing many young start-ups IS access to finance, particularly during the period when
seed capital has been used up and the company is not yet making sufficlent revenue to attract
commercial creditors - the so-called "valley of death’. The FSB believes that the Govemment is
missing a trick and could use employee ownership (o altract partners to invest their own capital in
start-ups in exchange for shares that have the capital gains benefit suggested in this proposal.
That would make explicit the trade-off with the weakening of certain employment rights. For
investors in high growth businesses, this may well be a risk they are willing 1o accept. Top up
shares could also be issued free of charge to partners that invest in the company (to compensate
for the loss of employment rights). This could help bridge an impertant financing gap that inhibits
the growth of start-ups.

How the scheme would operate

The proposal would allow employers to offer existing employees the option of becoming emplayee-
owners with no obligation on the existing employee (o accept. However, employers would ba able
to advertise now roles as ‘employea-owner slatus only.

From a shareholding perspective, there are a number of outstanding questions thal need to be
answered. The primary unresolved issues centre on Issuance, format, valuation and axit.

Tha issuance of shares to new staff members would create two different types of emplayeas (whila
taking into account legal status). This Is not a major concemn until the format of shares is
considered. If the shares have voling rights associated, this could lead to disagreements between
the full stock of employees. Secondly and as already mentioned, there is distinet apprehension for
small business owners to relinquish decision making. A further consideration, and one for HMRC,
is the risk of tax avoldance. To give two simple axamples:

1. A large proportion of employee shareholder income is drawn down through dividend
payments. This then avoids PAYE liabilities.

2. Shares are issued to employees who might include members of the family just before a
company is bought, so aveoiding CGT liabiliies should the value of those shares exceed lhe

CGT allowanca.

If the shares are unlisted, share valuation is a complex and coslly process and would require
independent valuation. There could be an increase In disputes over the valuation of such shares,
all of which costs time and money but may be needed each time an employee-owner leaves,
Furthermore, it does not appear that employment tribunals will be the forum for resoling such
disputes, 5o this would leave the civil courts where there are greater cost risks for small
businesses. Four simple methods could be used by owners of small businesses In looking for

estimated share value:
4



E@‘; Federation of Small Businesses
iy L=
. 6 gt~ | The UK’s Leading Business Orgonisation

1. Lastissuance: this could then be worked up using annualised inflation or appreciation in the

businessos value
2. Last filed accounts: it may be necessary for small firms who use employee-owner status to
Include number and value of each share Issued
The last valuation of the firm
Secondary market value: would only be appropriate where staff within the firm are allowed
to trade shares

&= L

Whila this form of employment status is appealing to certain people and business owners, there
may be more work needed to entice employeas. The concern for the FSB is that this scheme will
remain niche and small under the current thinking. This scheme will only become noticeable if
oxisting firms and employees decide to switch. Currently, where an employee acquires shares by
virtue of his or her employment and pays less than the market valua for those sharos, thern is likely
to be an upfront income tax and NIC charge. Not many new workers will want to fund an upfront
tax charge whera shares are received for no payment and many won't be able to afford to anyway.
Even the minimum £2,000 of shares will resutt in at least a £400 tax bill.

Many employee shareholders do not pay CGT on gains anyway by vilue of the annual CGT
exemplion which Is currently werth £10,600 ~ so, in fact, there may be no additional CGT saving,

One idea would be to introduce income tax exemptions in addition to CGT reliel. Unless the
scheme is suitably attractive from an employee's perspective, this could have unintended
consequences for the flexibility of the UK labour market. At worse, employees may opt lo slay In
their current roles and choose not to mave jobs oul of concern that employee-owner status will ba
written into their new contract, making recruitment of the highest quality labour mare difficult. The
likelinood of this happening Is however low given that we anticipate fairly low take up of the new
status.

These Is alse an onus on the employer lo offer a favourable option in terms of dividends, voting
rights and so0 on given the uncertainty facing the employes-owner (for instance, there is no
guarantee that their shares will have appreciable value). Without this, there is a risk that the
scheme will drive a wedge between employee and employer and will undermine the very benefits
to the business that employee-ownership promises — namely increasing loyalty and productivity.

While it is nght that the business be left lo choose the most suitable shareholder arrangement, the
difficuity in striking a suitable balance is likely to affect many businesses’ propensity to take
advaniage of employee owner sltatus. Clear and accessible government guidance and advice,
listing the pros and cons of employee ownership, will therefore be important.

Proposed changes to employment conditions for Employeo Cwners

The FSB welcomes the principle underpinning the Government's plan 1o intreduce more flexible
employment conditions for employers wishing lo take on Employee Owners. 30 per cent of small
businesses cite emplayment law as a bamier to taking on new staff, while 21 per cent consider the
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risk of litigation or emplayment tribunals as significant factors imiting their recruitment.” Reducing
the burden of statutory employment rights will be attractive.

Howawver, we would question a) whether the specified nghts restrictions are sufficient to make a
positive impact on hiring practices, particularly given the trade off incurred by the business owner
in terms of lost equity and b) why some of these exemptions should not be applicable 1o all small
and micro firms, rather than only those thal offer share options - this is particularly the case with
proposals around flexible working.

Linfair dismissal: Questions T-10,

The decision to limit the right of employee owners to claim unfair dismissal enly for reasons that
are automatically unfair or that redate to discrimination will be appealing to many employers. While
the Government has recently increased the qualifying period of employment to claim unfair
dismissal to two years, poor work performance and conduct can occur at any stage during the
employment relationship. Employers are often subject o spurious andfor vexatious claims in the
event that a dismissal has occurred and incur a long and costly process to defend themselves.
These costs are dispropertionately higher for small firms who do not have HR depariments and in-
house legal experts to deal with disputes in the same way that large firms do.

The FSB believes that of those companies that choose to take advantage of employee ewnership,
remaoving the right to claim unfair dismissal will be seen by mest as the maln benefit. Howaver,
since it will effectively only come into force once the employee-owner has more than two years
service, it will be less relevant to young start up companies. The number of start-ups that find
employee owner stalus appealing on the basis of this paricular exemption could therefore be
relatively small = despite the fact that they might be best suited to employee ownership as outlined
above.

While we broadly welcome the proposed exemption, we have some concerns, As would have been
the case with Compensated Mo-fault Dismissal, there is a risk that removing this right could lead to
an increase in the number of discrimination and automatically unfair dismissal claims, which lend
to be costlier and more challenging to defend. In addition, if companies do not operate a clear
policy of offering this type of arrangement to all new staff, there is a risk that could of itseif give nse
to indirect discrimination claims. Whike we would expect that the introduction of ibunal fees will
help to prevent any skgnificant rise in discrimination and automatically unfair dismissal claims,
additional guidance in this area would be welcome.

Slatulory redundancy pay: Quostion 11

Under the proposal employee owners would not be eligible for statutory redundancy pay. In
principle this is a positive benefit, however the FSE feels that it may only have a minimal effect on
an employer's appetite to use employee owner status. Statutory redundancy pay is only payable

! p58 Valce of Small Business Panel Survey, June 2012
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after two years conlinuous employment and tends only to become a significant sum if an employee
has long service. And, if the employer is insolvent, SRP is paid by the Redundancy Payments
Office and becomes a debt due in insclvency. Hence, while some companies will see the added
benefit of SRP exemplion, it is unlikely to be the motivating factor for them choosing to use
employee owner status. It is also likely that companias that are most likely to use employee
awnership stalus - for Instance, high-tech start ups and larger listed companies = may in some
cases have company redundancy packages that are written into individual contracts that exceed
the statutory minimum.

Changes to malamity/adoption nolice period: Queslions 12-15

Under the proposals, employee-owners’ will have to provide 16 weeks notice of their intention lo
return lo work early from matemity or adoption leave inslead of the 8 week notice cumently
required of employees. The FSB believes this would provide additional certainty for employers.

25 per cent of small businesses find regulations on maternity, patemity, adoption leave and pay the
most time coensuming and difficult to comply with®, Employers need as much up-front notice as
possible with a substantial lead In period so they can forecast their business needs in advance.
That said, B weeks is usually sufficient time for employees to dispense with any replacement
employee. Where disputes occur this is usually because the employee has not given sufficient
notice when returning te werk, in which case the emplayer is within their rights to defer the date
until 8 weeks from the date when the notice was given. We therefore think that a compulsory 16
week’s early return notice period will have a limited impact on the propensity of small firms to use
employee owner status,

The right lo reques! flexible working: Question 16

Under the proposal, the right 1o request flexible working will be restricted to the EU minimum for
employee-owners, meaning it can only be requested an return from 18 weeks unpaid parental
leave. The FSB agrees in principle with this specific proposal, however we do not believe
deregulatory measures in this area should be restricted to employee owner status, Specifically, the
FSB opposes the government's plans lo extend the right to request flexible working to all
employees. Most small businesses by their very nature tend to work flexibly and offer flexible
working benefits to their staff, usually in an informal manner. They do not need extra legislation in
place to formalise it. The FSB-ICM "Volce of Small Business’ Annual Survey in 2009 showed that
47 per cent of small businesses have staff who work part-time, 29 per cent have staff that work
flexible hours and 27 per cent have staff who work from home. Of those that affer flexible working,
only 4 per cent rastrict this to parents of small “hildren, *

" FS8 Volce of Small Dusiness’ survey, May 2011
! Flexible Working: Smoll Business Solutions, FS8. June 2010
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Plans lo extend the right to request to all employees will increase the administrative burden on
small businesses and could even deter small business owners from discussing and agreeing to
informal flexible working requests. Small firms have less room for staff redeployment, meaning that
in some sectors, it Is impractical for employees (o be working from home or part time. We do not
think that exemptions from cerain statutory rights to request flexible working should be limited 1o
employea owners, but instead should be considered in relation lo employees in small and micro
firms.

In relation to the specific proposal, we would encourage clarity from the Government in two areas.
First, the consultation suggests that employee owners retuming from parental leave will need to
request flexible working within 4 weeks of starting back at work. To safeguard the employer, we
believe clarity is needed as o how this would sit alongside discrimination claims. Indirect sex
discrimination could be claimed if a refusal to grant flexible working has an adverse effect on the
parent and cannot be objectively justified other than for the reason that it fell cutside the 4 week
period,

We also believe that the interplay between unfair dismissal and the right to request flexible working
needs lo be made clearer (paragraph 29 in the consultation). Employee owners will find it easier o
discuss working patterns with their employer if they have a vesied interest in the business, but not
if thay risk dismissal for requesting flexible working. Cara must be given in the wording 50 as notto
discourage employers and employee-owners from informally agreeing flexible working
arrangements.

The right to request training: Question 17

The right to request flexible working applies only to staff in firms with 250 employees or more. This
exemption will therafore make no difference to small firms or start-ups.

For further infoarmation
Dawvid Nash, Paolicy Advisor

Priyen Palel, Policy Advisor

Federation of Small Busingsses
2 Catherine Place, London SYW1E 6HF
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INTRODUCTION

The Law Society of Scotland aims to lead and support a successful and respecled Scotlish
legal profession.

Not only do we act in the interests of our solicitor members, but we also have a clear
responsibility to work in the public interest. That is why we actively engage and seek to assist
in the legislative and public policy decision making processes.

To help us do this, we use our various Society committees which are made up of solicitors
and non-solicitors to ensure we benefit from knowledge and expertise from both within and
outwith the solicitor profession. The Society's Employment Law Sub-committee considered
the BIS Consultation on Implementing Employee Owner Status and has the following
comments to make and responses to put forward to the questions set out within the
consultation document.

GENERAL COMMENTS

Q1. How can the government help businesses get most out of the flexibility offered and
the different types of employment status?

Response: In order to assist employers to get the most out of the flexibility offered, the
Government will require to not only deal with the employment related issues but also the
corporate and tax implications of the intended share ownership arrangements. The
Government will require to ensure that appropriate mechanisms are in place to allow the
company to acquire the shares on departure of the employees. Even with existing employee
share ownership arrangements (other than public companies), there are invariably drawn out
and expensive disputes that require accountant valuations. This would be expensive for both
the company and the individual employee and may just simply transfer an argument from the

forum of an employment tribunal to disputes about corporate valuations.

& The Law Scciety of Scotland 2012 2



Whilst the new slatus is designed to be flexible and save employers having to worry about
unfair dismissal claims andfor redundancy as well as issues arising from flexible working
requests, the fact that even as employee owners, the individuals are able to make claims in
relation to discrimination or for dismissal for automatically unfair reasons means that employers
will not necessarily have the comlort that individuals will not raise claims against the Company
{(even if this would have an impact on the Company and therefore the value of the employee's
shares). In that regard, in order to give businesses an opportunity to get the most out of this
flexibility, we suggest that strict rules and guidance should be provided as to what would allow
an employee owner to bring employment tribunal proceedings and more particularly, put
employees at risk of coslsfexpenses in the event that spurious claims are raised as a means of
avoiding the protection from claims which employers would otherwise have from those with
employee owner status. It may be that the employee owner should be at risk of losing the
value of their shares should they be unsuccessful in such an employment tribunal application.

Q2. Do businesses feel able to use all three employmont statuses? If not, what restricts
the use of different statuses?

Response; In our view, most medium to small employers will find it difficult to cope with the use
of all three employment statuses. At present there is often confusion amongst employers over
the different rights that Employees and Workers have and indeed this already leads to disputes.
Adding a further category of employee owner will not make the management of human
resources any easier for employers,

Having such a variety of statuses available for all workers may lead to nol only confusion in
management terms but also potentially disharmony amongst employees, as different rights are
asserted in different ways. Employers will have to be conscious that in embracing the possibility
of employing people in this new slatus, they may end up creating a 2 or 3 tier workforce,

Many small to medium size employers may not consider there to be benefits of creating this
new category, particularly if there is no assurance that using the new category will absolutely
avoid tribunal claims, given that it is likely that employees who are unable to raise an unfair
dismissal claim will, should the relationship ends acrimoniously, look for some alternative
means of raising a claim ie discrimination etc.

2 The Law Scciety of Scotland 2012 3



Q3. What restrictions, if any, do you think should be attached to the issue of shares or
types of shares?

Response: Whilst it seems to be suggested that the shares could have voting and other rights
attached to them, in our view, most owner managed businesses or small to medium sized
employers are likely to find it unpalatable not only to give employees the benefit of share
awnership but also the right to vole on the management of the business.

In addition, it is likely that many employers will want a limitation on the percentage of shares
which are able o be owned by employees in order to avoid a situation where the employer
loses control over Lhe company. In that regard, there may require lo be a restriction or at least
provision to allow a restriction for employers who wish to limit the influencel/contrel that the
employee owners would have,

Shares would also require to be non-transferrable. The assumplion seems to be that employee
owners, having a stake in the business and cbtaining a benefit in value from that, would work
harder for the company and would not raise unfair dismissal proceedings or take any action
which would inevitably be detrimental to the company and therefore the value of their shares.
Obviously, to achieve that objective the employee would have to be the beneficiary of the
shares, and these shares would have to be non-transferrable.

Q4. When an employer buys back forfeit shares, should this be at full market value or
some other level (e.g. a fraction of market value) should some other level be allowed in
certain circumstances?

Response: The shares should be at full market value. The disadvantage for the employee in
this category is that in accepting shares and committing themselves to the company, their
employment could terminate perhaps through no fault of theirs. |t would therefore be unfair if the
company would only require to pay a fraction of the market value for the employee owner's
shares. It appears that the intention behind the whole idea is that the employee will gain by
being a shareholder and that they will not require to pay capital gains tax on the increase of
value, The benefit of this status, would be lost if any gain which was accrued during their

© The Law Society of Scotland 2012 4



employment could simply be wiped out by the employer in a post termination entittement only to

pay a fraction of the share value.

It may be that the Government would require to specify some form of “bad leaver” provision
which in particular circumstances, would allow the employer not to give the employee owner the
full value for their shareholding after their employment ends. It may be considered appropriate
to provide that if employment tribunal proceedings were raised or an employee owner was
found to be guilty of gross misconduct or some other breach of contract, this would justify
immediale lermination of their employment, and in those limited circumstances the value of their
shares might be reduced. Further, if the actions of the employee owner cost the company
maney, provision could be made for the employer to be able to off-set their loss against the

value of the shares,

In employment tribunal terms, even in a gross misconduct situation, an employee is entitled to
receive pay etc (including accrued holiday pay) up to the actual date of lermination of their
employment. |t would be difficult then for any accrued increase in value of the shareholding to
be simply wiped out on termination by only offering a fraction of their value. Whilst this does not
arise in most current employment situations, in corporate situations where shareholders fall out
or disagree, the process of valuing shares is invariably drawn out and expensive. Whilst this
new slatus may in theory avoid unfair dismissal and employment tribunal proceedings being
raised, if there was to be a dispute over the value of the shares, this would inevitably involve
considerable cost to both parties in having accountants carry out a valuation of the shares and
then potentially a Court action for recovery of the value of these shares.

@ The Law Society of Scatland 2012 g5
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Liberal Refarm
13 Melrose Road

Londan, 5W19 3HF

7 November 2012

Dear M= Lovitt

Please find attached a response from Liberal Reform to the Consultation on implementing Employee
Ownership status. Liberal Reform is a group within the Liberal Democrats who believe In 4 cornered
Liberalism — Palitical, Personal, Soclal and Economic,

We are not against any change in employment legislation, but we da believe that any changes
should be evidence based = we have not seen any evidence that the proposed changes will make any
difference to the UK levels of grawth, nor that unfair dismissal rights, the right to request flexible
working and training are in fact causing problems for firms and making them less likely to hire. We
cannat do no better than to quate from the document itself: “The OECD hos recognised that the UK
fabour market is one of the maost lightly reguiated in the world”,

We are particularly concerned that the associated of ewning shares with lasing rights will act as a
disincentive to emplayees to take part in existing ways of owning shares such as Save as You Earn
and will tend to bring employee ownership into disrepute,

We do not feel that the questions in the consultation really get to the heart of the issues raised by
'‘Shares for Rights’. These are:

~ What evidence is there that this change is needed or will have any effect?

# How will the legislation ensure that this really is ‘voluntary ‘for employees particularly for
those who are Joining a firm?

# How will the change be used in practice? We suspect that In many cases it will be a tax
avoidance device. There may be a case for reducing the rate of capital gains tax for shares in
newly formed businesses but that case should be made on its own merits. We suspect what
will happen is that this will be used malnly for senior management to enable them to reduce
taxes, while at the same time thelr employment contracts will have greater right anyway.

We do not believe that the Government has made the case for this change. But given that it Is likely
to happen we have some proposals which would mitigate some of the adverse effects.



+~ There should be a clear right not to participate, including for new employees.

# There should be the right to ‘opt back’ into full employment rights by surrendering the
shares, subject to an appropriate notlce perlod.

# Wae believe that there is a high likelihood that this will be used as a tax avoidance device far
senior management. In arder to avold this no CGT relief should be allowed far employees
with a taxable income greater than £100,000 unless at least 10% of UK emplayees have been
offered the oppartunity to exchange their employment rights for shares. There should be a
cap on the CGT relief any individual can receive of £200k,

# The ‘employee owner' status should be restricted to new firms, only those In the first 5 years
of their life shoauld be able to offer this,

» Giving up employment rights is a serious step which should not be undertaken without
understanding what it involves. Just as employees cannot give up thelr employment rights
on termination by signing a Compromise Agregment without legal advice they should not be
able to do so when taking up Employee Owner status without legal advice an what is

involved (paid for by the employer).

I will be happy to discuss any of these points further.

Yours sincerely

Simon McGrath

Liberal Refarm



Department for Business
Innovation & Skills

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employee owner status: can be found at:

http:/fwww. bis.gov.uk/Consultationsfconsultation-an-implementing-employee-owner-
slatus?cat=open

You can complete your response online through SurveyMonkey
(hitps:fwrenw. surveymonkey.com/s/5QJ0Q835)

Alternatively, you can email, post or fax this completed response form to:
Email:

implementing.employee@bis.gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Street

London SW1H OET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government
Information, make available, on public request, individual responses.

The closing date for this consultation is: 8 November 2012



Your dotails

Name: Simon Mcgrath

Organisation (if applicable): Liberal Reform
Address: 13 Melrose Road, London, SW18 3HF
Telephone:

Fax:

Please tick the boxes below that best describe you as a respondent to this:

Business representative organisalion/trade body
Central government

Charity or social enterprise

Individual

Large business (over 250 staff)

Legal representative

Local government

Medium business (50 to 250 staff)

Micro business (up to 9 staff)

small business (10 lo 49 staff)

O 6O O A i O O O

Trade union or staff association

Other (please describe) Political Group
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Question 1: How can the government help businesses get most out of the flexibility
offered and the different types of employment statuses?

Comments:
We are not convinced of the need for any change - we have seoen no evidenco that
suggests it is needed.

Question 2: Do businesses feel able to use all three employmant statuses? If not,
what restricts the use of different statuses?

Comments:

No Commant

Quastion 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Commants:

We believe that the CGT relief should only be available to employees earning more

than £100k per annum if employea ownership status has beon offered to at least 5%
of UK employees. The CGT relief should be capped at a gain of £200,000.

Cuestion 4: When an employer buys back forfeit shares, should this be at full
market value or some other level {eg. a fraction of market valuo) should some other
level be allowed in certain circumstances?

Commonts:

Should always be at market value (but see answer to Q5)

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an indepondent
valuation was required?

Commonts:

Non Listed Companies should be allowed to use a market value determined
annually unless thoro is reason te bolieve that there has been a signficant change in
value, in which case either the company or the employee should be allowed to ask
for a valuation. There would ¢leary need to be anti avoidance rules around this.



Question &: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully awaro of the
implications of taking on employee owner status,

Comments:

As in Compromise agreements, when signing away rights employees should have
to have received legal advice before taking up Employee owner status.

Queostion 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers’ appetite for recruiting?

Commaonts:

We hava seen no aevidence it will have any offect at all. Surely Government should
have researched this point before making these proposals.

Question 8: What benefits do you think intreducing the employee owner status in
with limited unfair dismissal rights will have for companios?

Comments:

It will become a standard clause for any middle and senior mangement roles in
public companies.

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

No Commant

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

It will exacerbate the existing trend for omployees te add discrimination claims

wharaever possible, in this case because they cannot bring unfair dismisssal claims.

Queostion 11: What impact do you think intreducing the employee owner status with
no statutery redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:



Very little difference. The maximum amount of statutory redudancy is relatively
small, particulalry compared to the minimum of cost of Empleyee owned shares.

Question 12: What impact will this change to maternity notice period have on
employars?
Commants:

Mo comment

Question 13: What, in your view, would employers do if employees wish to return
early without giving 16 woeeks' notice?

Comments:

It would depend very much on the individual.

Question 14: How will these changes impact on a company's payrell provisions?
Comments:

No commant

Quastion 15: What offoct will a compulsory 16 woeks' early return notice period
have on the length of maternity leave that mothers take or adoption leave that
parants take?

Comments:

No comment

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be the impact of a shorter or longer poriod?

Yes[ ] No [l
Comments:
No commont

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

]



Comments:

Question 18: Do you have any comments on the Government's intention not to
amend Company Law to implement the employee owner proposal?

Comments:

No comment

Question 19: The Government welcomes views on particular safeguards that would
need to be applied, in ordor to minimise oppertunities for abuse.

Comments:
There should be protection to ensure that exisitng employees cannot be coerced

into taking on this status and that new employees have a genuine right to turn it
down without losing the job offer.

Cuostion 20: The Governmant walcomaos views on whothor the existing tax rules
which apply to share-for-share exchanges (such as might happen when a company
is takon ovor) and schemes of reconstruction should apply where shares issued in
return for taking up the new status are involved

Commaents:

No comment

Quostion 21: What impact do you think the proposal will have on labour market
flexibility — that is, in relation to hiring and letting peoplo go?

Comments:

Vory little. There is no evidence that this is a problem.

CQuestion 22: Would you be likely to take up the now status? What would the impact
of the status bo on your business?

Comments:
We are not an employing organisation
Question 23: What are your views on the take-up of this policy by:

a) companios?
b} individuals?



Comments:
Woe think it will have limited take up. It will be used as a tax avoidance device.

Question 24: What are your views on the equality impact assessment? Are there
othor equality and wider considerations that need to be considered?

Commaents:

Mo Comment

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
bolow.

[<] Please acknowledge this reply

Question 26 : At BIS we carry out our research on many different topics and
consultations. As your views are valuable to us, would it be okay if we were to
contact you again from time to time either for research or to send through
consultation documents?

Yes[] No[]
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Your details

Name: Rhian Edwards

QOrganisation (if applicable): Vales Co-operative Centre
Address: Llandaff Court, Fairwater Road, Cardiff, CF5 2XP
Telephone:

Fax:

Please tick the boxes below that best describe you as a respondent to this:

Business representalive organisation/trade body
Central government

Charity or social enterprise

Individual

Large business (over 250 staff)

Legal representative

O 000000

Local government

]

Medium business (50 to 250 staff)
Micro business (up to 9 staff)
Small business (10 lo 49 staff)

Trade union or staff association

H O O O

Other (please describe) pub. sector business support body



Question 1: How can the government help businesses get most out of the flexibility
offered and the difforent types of employment statuses?

Commaents:

NIA

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Comments:

N/A

Cluestion 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Comments:

If issuing shares to employees is designed to support an increase in engagement of
that individual to the company then realistically if that individual then leaves the
company it would be advisable that those shares be sold s0 as not to create a broad
external sharehelder base which may be de-staklising for the company and difficult
to manage. Othor than that, if employees are being asked to give up basic
employment rights then the shares they hold should have tho rights afforded to
most shares e.g. right to vote, right to dividend etc. We feel this policy goes against
the principles of true employee ownership that we work to promote and develop
across Wales.

The very term employee-owner should mean that these employees are given
appropriate 'ownership’ rights within the company, and should be educated in a way
30 as to fully understand these rights, the responsibilities attached to this rights,
and be clear on how to appropriately enact these rights. Yes these rights need to bo
managed in a way that isn't destablising for the business, but placing numerous
rostrictions on the shares would result in employe-owners having no effective
ownership rele and rights within the business. Our concern also is that givon the
small number of shares involved, there would be no real power for employee-
owners and 5o no true sense of employee ownership.

Question 4: When an employer buys back forfeit shares, should this be at full
market value or somo other level (eg. a fraction of market valua) should some other
level be allowed in certain circumstances?

Commeants:

As we understand it, the propesed rules will allow a company te require the
employeo to transfor the shares on termination of employment, but only for a
“reasonable price". There needs to be a clear machanism in place for valuing the

3



shares, particularly in the event of a disagreement or the parties will need to agree
this as part of the contract otherwise this may lead to disputos botween employers
and employee-owners about what constitutes a "reasonable price”.

Considering employees have forgone certain employeo rights in roturn for
shareholding than it seems only fair that the employees receive the equitable
market value for those shares. However we recognise that this could put incredible
strain on companies to have the liquid cash available to bank roll this type of buy-
back as it can't necessarily control the pace at which employees will leave the
organisation.

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact ba for a company if an independont
valuation was required?

Comments:

We believe an independent valuation of the shares will be critical to avoid any
disputes over what constitues a "reasonablo price" for the shares. We do not
believe this will be a cost heavy exercise for companies and will safeguard the
interosts of the employeos holding the shares and to ensuro thero is a transparent
approach to ensuring the value. Companies that operate HMRC tax advantaged
share schemes must submit a share valuation each year to support any dealing day
procoesses within the company. We feel that a similar process, although not as
onerous, would be appropriate. We feel it would be problematic if the government
did not impose any valuation requirements baeyond those which already exist when
valuing companies for tax purposes.

If the company performs badly then the shares could ultimately have little or no
value, which means there may be little benefit for the employee - hence it is vital
there is appropriate valuation done so this is transparent for the employee making
the decision on whother to accopt the contract or not. There is also the possibility
that an unscrupulous employer may take advantage of the new status to offor
sharos which are not worth anything in order to gain increased flexibility in its
workforce. It is critical independent valuation takes place to best protect the
interests of the employees.

Question &: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status.

Comments:

The effectivenoss of any share scheme is only fully achieved if there is a clear
understanding by both parties of how to enact their roles and responsibilities linked
to shareholding. Employee-owners need to know what rights they have as
shareholders and how to enact theso appropriately within the company governance
atructure. They also need to be clear that they are an employee first and
shareholder second as ultimately if they don't perform their role effectively as an
employee then they won't add value to their shareholding. Thoey neod to be clear on

4



voting rights they have, and how to carry those votes, As a minerity sharoholdor
their voting rights will be limited but it is still important they are aware of what
powar they have. As an organisation we deliver many workshops to employees who
have become owners in businesses to explore with them in detail the relationship
between their employee status and shareholder status. We alse understand that
although any gain arising from the disposal of these shares will be exempt from
CGT, income tax and national insurance would be paybale on the initial transfer of
shares. The financial framework surrounding the shares would need to ba explained
to employee-owners so they are clear on their financial position. As the shares carry
rights to dividonds it would alsc be useful for the employees to recaive clear
information relating to the company's approach to dividend distibution.

From the businoss perspoctive, if the business seces this as an opportunity to really
engage employees within the structure of the business then it needs to have
training on engagement process to get the most out of employees as owners, If
businesses see the ownership status as just a financial relationship then it won't
achieve the maximum engagement opportunity on offer. The business will also need
a governance reviow dono to assoess how decisions are currently made within the
business and whether new processes need to be established given a new layer of
ownors within the business. A full review of the articles of the company would also
need to be done to ensure that appropriate provisions for buy-back are included.

Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers' appotite for recruiting?

Comments:

We do not believe these changes will have a positive impact. Ultimately the effect of
the new status will be to enable SMEs to hire and fire staff at will by only paying
statutory minimum notice. We are not suroe this will increase an employer's appetite
for recruiting and whether they can attract highly skilled staff under these terms is
doubtful. We believe there will be an increased day-to-day inscecurity for employee-
owners, concernad that thoy can be fired at will, with no guarantee of additional
reward.

From the omployeos poersective, the tax advantages this brings may be null and
void. For example, the exemption from CGT may be irrelevant for small holdings,
given that the employee would have a tax free CGT annual allowance which would
shelter some of or all of the gain. Further more, they would have to pay income tax
and national insurance on the initial transfer of shares.

Question 8: What boenofits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Comments:

NIA



Question 9: Do you think these benefits will be greater for larger, smallor or start-up
businessos?

Comments:

MNIA

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

We do not expect the new employee owner staus to reduce the number of
employment tribunal claims. As we understand it, the new status will not allow
employers to avoid liability for dismissals which are discriminatory or which aro
automatically unfair under EU dorived legislation. Therefore, if the new employee-
owner status enly involves a waiver of the right to bring an ordinary unfair dismissal
claim, this could result in an increase in other typoes of claim such as discrimination
claims, therafore undermining the value of the employee-owner status for
companies.

Question 11: What impact do you think introducing the employee owner status with
no statutory redundancy pay will have fer businesses, in particular, smaller
businesses and start up businessos? What nogative impacts do you anticipate and
how might these be mitigated?

Comments:

N/A

CQuestion 12: What impact will this change to maternity notice period have on
employers?

Comments:

NIA

Question 13: What, in your view, would employers do if employees wish to returmn
early without giving 16 weoks' notice?

Comments:

N/A

Question 14: How will these changes impact on a company's payroll provisions?
i}



Comments:

NIA

Question 15: What effect will a compulsory 16 weeks' early return notice period
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Comments:

N/A

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
ba the impact of a shorter or longer period?

Yes[ ] No []
Comments:
NrA

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Commonts:

Although we accept that the removal of this right does not prevent employers from
offering training to employee owners, we recognise that in the current economic
climate, businesses may be less willing to grant any training requests and will
actively disengage from any active corporate development strategios. Training and
prefessional development adds value to an individual's employment experience and
ultimately adds value to the company when employees are highly skilled and can
enact their work with prefessionalism and accuracy. Training and development is
also important to support innovation and growth within companies. We do not want
our economy to stand still and ultimately growth will depend on a growing
knowledge economy that is embedded in our workforce. Training is a key part of
this process and removing an employees right to time off for training will impact on
an omployees willingness and ability to grow their skills and knowledge.

Quastion 18: Do you have any comments on the Government's intention not to
amend Company Law to implement the employee owner proposal?
Comments:

NIA



Question 19: The Government welcomes views on particular safoguards that would
need to be applied, in order to minimise oppertunities for abuse.

Comments:

As abovo, implementing appropriate provisions for share valuation will be critical to
prevent an unscrupulous employer taking advantage of tho now status to offer
shares which aro not worth anything in order to gain increased flexibility in its
workforce. Itis critical independent valuation takes place to best protect the
interests of the employoes, It is extremaely likely that there will be disputes about
what is a "reasonable" price for a share buyback in a private unlisted company
unless legislation provides an adequate mechanism to doterminoe this,

Thero is also the danger that the status may also lead to employee-owners being
treated less favourably than other staff who have employment rights. The status
would increase the likelihood that employee-owners would be dismissed rather than
other staff as it would be easier and cheaper. Safeguards should be put in place
which in some way mitigates against this risk.

The Government could also consider certain obligatory shareholding thresholds
deponding on the salary scale of an employee. The higher the salary the greater the
risk, hence the greater the risk in forgoing certain employment rights. Perhaps a
threshold which stipulates a minimum shareholding offer for certain salary lovols
could be considered.

There also needs to be clear guidance which provents employers applying undue
pressure on the existing workforce to enter into the contract.

Question 20: The Government welcomes views on whether the existing tax rules
which apply to share-for-share exchanges {such as might happen when a company
is taken over) and schemes of reconstruction should apply whore shares issued in
return for taking up the new status are involved

Comments:

NIA

Question 21: What impact do you think the proposal will have on labour market
flexibility — that is, in relation to hiring and letting people go?

Comments:

As above, the effect of the new status will be to enable SMEs to hire and fire staff at
will by only paying statutory minimum notice. This may be welcomed by tho
business sector, but as an organisation that supports the true meaning of employee
engagement and ownership within businesses, we feol this will damago the
aconomy in the leng term.

Question 22: Would you be likely to take up the new status? What would the impact
of tho status boe on your business?



Comments:

NIA

Question 23: What aro your views on the take-up of this policy by:
a) companies?
b) individuals?

Comments:

Whilst this policy might be welcomed by the SME sector, we feel these businesses
will take up the policy for the wrong reasons, rather than seeing it as an opportunity
to use employee ownership to support the growth of the business, they will adopt
the policy to have a ‘cheaper’ relationship with their workforce.

From an individual's perspective, in the current economic climate they might not
have much choice. At the start of an employment relationship, the bargaining power
between the parties is not always straightforward. Employee-owners may not have
an opportunity to negotiate, particularly in a recession where options aro limited,
and hence an individual may have no cheice on whether they take up this offer or
not. There also needs to be clear guidance which prevents employers applying
undue proessure on the existing workforce to enter into the contract.

CQuestion 24: What are your views on the equality impact assessment? Are there
other equality and wider considerations that need to be considered?

Comments:

N/A

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.

(4 Please acknowledge this reply

Question 26 : At BIS we carry out our research on many different topics and
consultations. As your views aro valuable to us, would it be okay if we were to
contact you again from time to time either for research or to sond through
consultation documents?

Yes No []
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Professor Owen Warnock, Unlversity of East Anglia Law School
EXTRALT FROM

Response to Consultation on Dealing with Dismissal and “compensated no fault dismizssal® for
micro-businesses

Background

| am Prafessar af Employment Law at the University of East Anglia, | am also an employment law
partner in International law firm Eversheds LLP and | have practised as a solicitor in the field of
employment law since 1981,

This response is based on 30 years of experience in the field, acting mainly, but nat exclusively for
employers. | have experience of advising emplayers of all sizes and of every degree of sophistication

This response contains my own views and does not necessarily reflect the views or opinions of either
the University of East Anglia or Eversheds.

Detalled answers on Compensated No-Fault Dismissal

Question 24 = beneficiaries (and benefits and disadvantages) of a Compensated No-Fault Dismissal
system

Preamble

I have no doubt that the responses submitted to this consultation will contain a wide variety of
views about what might happen if a no-fault compensation scheme were introduced. All of those
views will be genuinely held, but they cannot all be right. Since all those commenting are in fact
limited to speculating about what might happen, on the basis af their experience and preferences ar
prejudices, | submit that the only way to resalve the issue is to introduce a pilot scheme.

The current Government, like its predecessors, has identified that there are problems with our
current system, Inmy view the past 20 years have shown that attempis to “tweak” dismissal
processes and Tribunal procedures have not solved In the problem. Indeed one of these tweaks, the
introduction of statutory disciplinary and grievance procedures led to a parmanent adverse effect on
day-to-day emplayee relations in connection with grievances.

Since we have now established that process "tweaks™ do not work, | submit that if the Government
wishes to try to find a solution it must look at substance: it must see whether no-fault dismissal
scheme would work fairly and efficiently. Evidence-based medicine is well accepted; evidence-
based law [s markedly and regrettably rare.

Discrimination claims

It Is true that no fault dismissal would not prevent employees bringing discrimination claims based
an dismissal. However this is not a reasan far inactian, far the following reasons:



s Pravided the level of compensation is sufficient, in my view many “add-an” claims af
discrimination would no langer be made. There is a widespread consensus amangst
employers and lawyers, which | share, that many discrimination claims are added to what
are really complaints about the unfalrness of dismissal because such claims assist the
employee's advisers in bargaining for a good settlement. This is an effective tactic because
the employer is aware that it may have to pay extra compensation (for injury to feelings)
and that the legal test applied by the Tribunal is tougher on the employer than in relation to
unfalr dismissal [rather than the band of reasonable responses, the Tribunal make their own
decision on the facts, and if there is an issue of justification such as whether poor
attendance was so bad that dismissal was justified notwithstanding that the employee had a
disahility then the Tribunal “second guess” this decision far the employer). There is a
credible argument that if employees receive under a no-fault dismissal regime what they see
as a decent level of compensation at the outset, there is much less incentive for them ta
bring any kind of claim against the employer.

« Others contend that in fact the unavailability of compensation for unfair dismissal if no-fault
dismissal were introduced would increase the number of discrimination claims, | doubt that,
but the obvious step for a Government that wishes to tackle the issue is to conduct an
experiment: to introduce no-fault dismissal and assess what happens

Capricious dismissal

The ather maln criticism of no-fault dismissal is that it would be unjust for employees who have
been capriciausly dismissed to receive little compensation. | complately agree that the level of
compensation proposed by Adam Beecroft is unjustifiably low. However this issue could be tackled
by establishing a decent level of compensation for employees. | suggest a trial invalving a
compensation figure of 4 moenths’ pay, which would have the following merits:

o Itwould ensure that employees are not dismissed without compensation

o It would guarantee an average at least as good a “deal” far employees than they
would achieve by bringing a successful Tribunal claim — where the median award [s
9.2 times UK median pay for a full time employee 4 months’ pay, Employees would
also receive this sum promptly rather than face the delay and uncertainty of
litigation. (The consultation paper gives the median award for unfair dismissal in
2010/11 as £4591. UK median weekly pay for full time warkers in the 2011 Annual
survey of Hours and Earnings published by the ONS on 12 March 201 was £498.)

o It would prevent employers taking the "easy route™: hopefully many would continue
to manage performance and conduct issues praperly — leading either to the
employee impraving or to an erdinary dismissal which they are willing to defend as
not unfalr.

o This refarm can be presented as bring advantages to both emplayers and
employees.

1 think an important plece of evidence | can give is that in 30 years of practice in employment law, |
have never, whether acting for an employer or an employee, come across a case where an employer



dismissed, or wished to dismiss, an employee whose conduct was good and whe was daoing a good
jab. After all, why would an employer do so? | do not deny that there are such cases, but it is my
view, based on that experience, that such cases are very rare. A theoretical example of such a rare
case might be where a new manager Is appointed who has racist or sexist views and he or she gets
rid of an employee who Is performing adequately and wha had been recruited by a non-prejudiced
predecessor. Clearly that is a possible scenario, but it is nat in my view a likely one., However even in
this unlikely seenario, under a no-fault scheme a) such an employee would have a valid
discrimination claim they could make, and b) they would already have revised a compensation
payment equivalent to the typical level awarded for unfair dismissal.

I should add that what is more comman IS employers seeking to terminate the employment of
employees who are not doing a satisfactory job at a paint in time when fewer warnings, or less
opportunity ta imprave, have been given than a Tribunal would expect. This would be changed by
the intreduction of no-fault dismissal: rather than an unhappy period of warnings, of low morale as a
result of those warning and of continued poor performance, the employee would leave and have a

4 months “pay-off”,

[n my view, the time as come for an appropriate experimental scheme of no-fault compensation to
be adopted. This should be introduced for employers of all sizes because micro-businesses are
atypical emplayers, and so introeducing this system for micro-businesses only would not provide an
effective experimental test-bed, In particular, micro-businesses may be slow to “blaze a trall” in
adopting a new and untested method of termination,

Question 26 = Process requirements
| suggest the following procedural requirements:

s  The employer must call the employee to a meeting to discuss a proposal to terminate on the
no-fault basis. The purpose of this meeting would be to give the employee the opportunity
to try to persuade the emplayer to change its mind. No legal review by a Tribunal of the
emplayer’s decision at that meeting would be possible,

» At or after the meeting the employer would be required to hand to the employee ar to post
to themn a letter in a standard form confirming the no-fault dismissal and Informing them
that the termination payment would be paid to the employee’s normal bank account

¢ The employer would be required send the payment Lo that back account within 14 days of
dismissal — failure to do so would deprive the employer of protection,

¢  The termination pay would discharge any entitlement to notice (unless the notice
entitlerment is more than 4 faur manths, in which case the severance payment should be the
value of the natice payment plus two months pay.

» Tax law should be amended to clarify that the first £30,000 of any no-fault termination
payment is free of tax and National Insurance even if the payment it also discharges notice.
There is endless doubt and difficulty on this issue for employers because of the lack of clarity
of HMAC practice on this issue and because their practice fails to reflect the case law.



Question 28 = Interaction with redundancy payments

A no-fault termination payment should nat discharge any redundancy payment entittement: if the
employee can prove that he or she was dismissed far redundancy then he or she should be entitled
to recover the relevant sum. This is necessary to prevent employers using no-fault dismissal to
evade obligations they have to long-service employees who have accrued substantial redundancy
payment entitlements.

sSummary

A no-fault compensation scheme may not work. However the only way ta find out it to try one
under a pilat scheme. Any such scheme should be based on a severance payment calculated to
exceed the typical Tribunal award of unfair dismissal compensation. A trail cold be limited by
geography and/far duration, but it shauld include employers of all sizes.

Professor Owen Warnock
Professor of Employment Law, University of East Anglia

8 June 2012
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Question 1: How can the government help businesses get most out of the floxibility
offered and tho different types of employment statuses?

Commuonts:

The Government should aim for maximum simplicity and clarity. For example it
should be pormitted for companies to buy back the shares without arranging the
near impossible task of achieving a fair valuation of shares in a private company -
this can be done in a way that is fair to both employers and employees - see Q4 and

Qs

This proposal contains inherent complications so it is vital to ensure that wherever
possible simple solutions are found.

| am highly sympathetic to the desire to reduce the problems associated with unfair
dismissal protection but, as set out in my answer to Q8, | am confident that this is
not an effective way to tackle the issue,

Question 2: Do businesses feel able to use all threo employmont statuses? If not,
what restricts the use of different statuses?

Comments:

Few businesses, in relation to ordinary workers, opt for seeking te make non-
employoe workers because of the lack of certainty that a court or tribunal - or
indeed HMRC - will agree with them if many years later the issuo is disputed. The
risk of retrospective liability is too great. The non-employee worker category is
therefore only used for atypical workers who have a lower than usual degree of
connection with the employer. Non-employee worker status is therefore irrelovant
to the issue addressed by this consultation namely whether people who would
otherwise be employees of a company might bo given lossor rights in return for an
aquity stake.

Quostion 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Comments:

Ne commaont

Question 4: When an employer buys back forfeit shares, should this be at full
market value or some other level {eg. a fraction of market value) should some other
lovol be allowed in certain circumstances?

Comments:

If we assume that the shares had a value at the timo of issue of the minimum of
£2,000, then it would be outrageous of the company could recover them on
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termination of employment or on death for less than £2,000 - such a proposal would
in effect remove any meaning from the £2,000 minimum. The consequence would
be that rather than the minimum price at which an employee could sell his or her
unfair dismissal protection being £2,000, it would bo whatever lesser sum an
employer would have to pay to get the shares back on termination,

The minimum buyback price should be the stated value of the shares at the time of
issue unless this is an exceptional caso (see below) where there is a true market in
the sharos in which case the price for buyback should be the current market price.

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?

Comments:

In most companies there is no open market in the company's shares and often no
market at all. Valuation of such shares is difficult and it is ovon more difficult when
the shares represent a small minority stako. The reality is that such values aro wild
guesses and are hugely open to dispute - for the vory roascon that they are guesses
based on correlating non-comparable factors. Such valuations are also expensive.
For those reasons, making the buyback value dependent on valuation would creato
significant expense for the company and would be a disincentive to use this
scheme. Itwould also make the schome unattractive to workers who would be
sceptical about what they would get back.

It is vital therefore that certainty and lack of administrative cost are achieved. This
would be best done by giving reality to the company's assortion that the shares
allocated are worth at least the required £2,000, by making the company have to
quaranteo to buy them back on termination of employment or death for that figure.

Question 6: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status.

Comments:
A standard letter prescribed by the law would be sufficient except in cases where
the worker is paying for the shares. In such cases he or she should be required to

prove that he or she has taken indepoendent legal advice - at the company’s oxpense
- on the proposal.

Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers’ appetite for recruiting?

Commeants:



Very little beneficial impact, for the reasons sot out in answer to Q8.

Question 8: What benefits do you think introducing the employee ewner status in
with limited unfair dismissal rights will have for companies?

Comments:

I am highly sympathetic to the need to reduco the burden and fear of unfair
dismissal claims for employers. | am not convinced that unfiar dismissal is a
disincentive to recruitment te tho extent claimed by small business erganisations
but | am sure that it keeps poor performers, lazy workers and dishonost workers in
employmeont and thus (1) produces economic inefficiency and (2) keeps good
workers out of those jobs and on the unemployment register. Much of the success
of tho US and Swiss economies stems from the legal ability to hire and fire in those
countries.

The reality is that this proposal is an attempt to achieve indirectly no-fault
compensated dismissal. Itis a great pity that tho Beocroft proposal for such
compensation was so mean, with the consequence that it has given the whele idea
a bad name. A fair level of no-fault componsated dismissal would be of huge value
to business and also to the public sector, sole traders and partnership and co-ops
{none of which could make use of the share proposal). It would provide employers
with a secure route for dismissal at a fixed prico and give employees guaranteed
financial protection for a period after dismissal rather than the risk of Tribunal
proceedings. The supposed fault that it would merely encourage discrimination
claims is speculative - in my view guaranteed compensation on dismissal might
actually result in fower discrimination claims.

No-fault compensated dismissal should at least be given a trial - the Government
demands evidence-based medicine through NICE and it should try evidence-based
employment law. The way to obtain such evidence is to run a trial.

| attach a copy of my submission in June on this topic. | would urge the
Governmant to consider that a Compensated No-Fault Dismissal system could be
non-toxic politically if properly structured and properly presented.

In contrast, this share-based proposal is too complex, and will be too expensive
and uncertain in practice, for it to be used by employars to any significant extent.

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

Even if the system worked for large businesses with quoted shares, it would work
less well for most companies and would of course of no use at all to small
busingsses and start-ups in those cases where the business medium chosen is that
of sole trader or partnership.



Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.q. for discriminatien?

Comments:

It might increase such claims since a dismissed employee would have no other
remedy apart from getting hisfher £2,000 for the shares, In contrast my
Compensated Neo-Fault Dismissal proposal would give the employee 4 months' pay
or more and so decrease the likelihcod of the dismissed worker casting around for
a legal claim to make.

Question 11: What impact do you think introeducing the employee owner status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businessos? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

Statutory redundancy payments for recent employees are so low that they do not
disincentivise, or aven affect, small businesses or start-ups.

CQuostion 12: What impact will this change to maternity notice period have en
employers?

Commonts:

Virtually no impact.

Question 13; What, in your view, would employers do if employees wish to return
early without giving 16 weeks' notice?

Comments:

No commont

Question 14: How will these changes impact on a company's payroll provisions?
Comments:
No commetn

Quaestion 15: What effect will a compulsory 16 weeks' early return notice period
have on the length of maternity loavo that mothers take or adoption leave that
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parents take?
Comments:
Unlikely to be any impact

Quostion 16: Do you think 4 weeks is the right peried? If not, why not? What would
be the impact of a shorter or longer period?

Yes[ | No [

Commaents:

This would lead employers into liability: the real remedy for not agreeing flexible
work is not an award under the floxible working regulations it is a finding of
unjustified indirect sex discrimination for refusing part-time work without "objective
justification”. If an employer refused flexible working merely because the request
was made more than 4 weeks after return to work an Employmant Tribunal would be

compelled under the Equality Act to find that this was unlawful discrimination.
Employers should not be misled inte breach by the Government.

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Comments:

No signifinact impact

Question 18: Do you have any comments on the Government's intention not to
amend Company Law to implement the employee owner proposal?

Comments:

No comment - not my field fo law

CQluestion 19: The Government welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse.

Comments:

No comment - not my field fo law

Quostion 20: The Government welcomes views on whether the existing tax rules
which apply to share-for-share exchangos {(such as might happen when a company

is taken over) and schemes of reconstruction should apply where shares issued in
return for taking up the now status are involved



Comments:

No comment - not my field fo law

Question 21: What impact do you think tho proposal will have on labour market
flexibility — that is, in relation to hiring and letting people go?

Commants:

Only limited, because the propesal would not be taken up by any significant number
of omployors other than large employers - and probably only by stock market

quoted employers - for the reasons sot out in my answer to Q8

Question 22;: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Comments:

| would advise nearly all my clients against taking this up.

Question 23: What are your views on the take-up of this policy by:
a) companies?
b) individuals?

Comments:
Companies: Very low for the reasons set out in my answers to Q8

Individuals and Companies would both be put off by the application of income tax
and NICS to the shares - application of these taxes to the issuing of capital assets is
hard for people to understand. In addition although | am not a tax expert it seems to
me that this would impose a recruitment tax on workers - on being issued with
shares at recruitment the employee would have to find the money to pay the tax and
NI. This would hardly encourage movement from the unemployment register.

Question 24: What are your views on tho equality impact assessment? Are there
othor oquality and wider considerations that need to be considored?
Comments:

It is a reasonable attempt, although the assessment in relation to flexible working is
flawed by the legal misunderstanding referred to in my answer to Q16.

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.



(<] Please acknowledge this roply

Question 26 : At BIS we carry out our rescarch on many different topics and
consultations. As your views are valuable to us, would it be okay if we wore to
contact you again from time to time either for research or to send through
consultation documents?

Yes %] No[l



© Crown copyright 2012

You may re-use this information (rot including legos) free of charge in any format or mediumn, under the
terms of the Open Government Licence. Visit www nationalarchives gov.uk/doc/open-gavernment-licence,
write to the Information Palicy Team, The National Archives, Kew, London TWS3 4DU, or email:
psiEnaionalarchives g5l gov. uk.

This publication is also available an our website at www s gov uk

Any enguiries regarding this publication should be sent to:

Department for Business, Innovation and Skills
1 Victona Sireet

London SWI1HOET

Tel, 020 7215 5000

If you require this publication in an alternative format, email enguiries@bis gsi gov uk, or call 020 7215 5000,

URN 12/1215RF



Fawcett

closing the inequality gap

since
1866

Implementing Employee Owner Status

Fawcett Society consultation response — November 2012

About Fawcett

The Faweett Society [s the UK's leading campalgn for gender equality, Our vision is of a society
where women and our rights and freedoms are equally valued and respected and where we
have equal power and influence in shaping our own lives and our wider world.

We advance women's equality and women rights through campaigns that:

Raise awareness and change attitudes and beliefs
Influence changes to legislation and policy

Promote and support better practice

Increase women's power and influence in decision making

For more information on Fawcett and our work visit www.fawcettsocietly.arg.uk

1. Introduction

Fawcett's response to the Government's consultation on the Employee Owner Status (EOS)
highlights the gendered impact of proposals and focuses on the risks and threats to women's
workplace rights as we see them. Fawcett supports the consultation response submitted by
Working Families.

The Fawcett Society does not support the introduction of the EOS for the following reasons:

The measures gutlined in the consultation are likely to Impact negatively and
disproportionately on women's existing workplace rights.

The ethos of the proposals position basic employment rights as ‘red tape” which should
be reduced in order to enable growth. The current impact of austerity on women
matters; in particular the shrinking of the public sector means women are finding it
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Increasingly difficult to access adequate work opportunities and Fawcett is extremely
concerned that EQS proposals will make it harder still for women to access and stay in
work in the private sector.

Fawcett has serious concerns about how current proposals will actually work in practice.
Employers will need very detailed advice about the new scheme as only a limited
number of rights are to be waived and consideration should be given te how much mare
‘red tope” will be created for employers through introducing an additional employee
status and in offering appropriate and robust information and guldance for employees
wishing to take up EOS,

\We are particularly concerned that an unintended consequence of the proposals will be
an increase in the prevalence of diserimination against women in the workplace, with
the Government's own Equality Impact Assessment acknowledging that proposals may
inadvertently encourage discriminatory behaviour in the recruitment process for
protected groups, including women, who are more likely to exercise the rights that will
be waived through the EOS.

The impact of current proposals is likely to have a negative impact on both women's
access to work, advancement in the workplace and on business' access to the widest
talent pool available.

Proposals Lo extend maternity leave notice periods clearly impact disproportionately on
women and proposals do not suggest equivalent notice periods for fathers or partners
on extended periods of leave such as Additional Paternity Leave.

The Government is sending employers mixed messages about whether certain rights,
such as the right to request flexible working, will enable l[abour market flexibility or will
hinder growth. Government's Modern Werkploces consultation proposes to extend the
right to request flexible working to all employees as it cites a robust business case for
doing so, however In Government’s [atest EOS consultation, the right to request flexible
working is presented as a forfeitable employee right that hinders growth.

2. Process of consultation

The Fawcett Society has concerns regarding the process around Government policy proposals to
establish a new emplayment status, Employee Owner Status (EO5) in which an ‘employee
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awner’ will not have all the employment rights of an employee but will have shares in the
company they work for that will not be subject to capital gains tax (CGT). In particular, we are
concerned that Government is not consulting on if they will implement proposals, rather how
they will implement proposals. Further to this, the consultation is running for only three weeks,
as opposed to 12 weeks which is the norm for Government public consultation exercises.
Government intends to bring forward legislation through the Growth and Infrastructure Bill to
implement the Employee Owner Status and the associated capital gains tax exemption will be
lepislated as part of the Finance Bill 2013, Fawcett finds the pace at which these measures are
being implemented alarming and believes that the rapid rate of reform does not allow for
considered and responsive consultation with stakeholders. We are also concerned that the
format of the questions in the consultation response form is designed to gather information
predominantly from business but does not also provide space for robust assessment of the
impact of the proposals on equality between women and men, as required by section 149 of the
2010 Equality Act,

3. Ethos of proposals

Fawcett has concerns about the overarching ethos of the proposals that positions employment
rights a5 ‘red tape’ and necessary to reduce in order to enable growth. Particularly in a climate
where women's access to work is already precarious, it is increasingly important that measures
are in place that enable rather than prevent women from working and that the right
infrastructure is in place to both protect women and enable them to flourish when at work. The
UK is already one of the mast lightly regulated markets in the developed world; Fawcett does
not believe that deregulating further will inspire growth or keep women adequately protected
at work. The message that Government is sending through current policy proposals is
particularly concerning; that employment rights can be exchanged for shares.

Fawcett has consistently highlighted the impact of current austerity measures on women; in
particular that women are bearing the brunt of current Government cuts. Women's
unemployment is at a 24 year high and women are being disproportionately affected by welfare
and public sector job culs, This context matters; women are finding it ever more difficult to find
adequate work opportunities and therefore ensuring there are measures in place that suppart
and protect women at work cannot be seen as ‘red tope’. Measures that are detailed In the
consultation document are basic workplace rights and measures that ensure women are
supported and protected at work,

Fawcett has consistently highlighted the benefits for women, business and the economy of
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implementing progressive measures such as flexible working. Such measures allow business to
widen their talent pool and enable women to enter and progress in the workplace which
ultimately brings benefits for the economy and the exchequer. The Department for Business,
Innovation and Skills (B15) has itself produced research that supports the case for flexible
working as an integral part of the way business warks, not something to be seen as an ‘odd-on’
but rather, an integral part of modernising the UK's workplaces in line with the 21" century .
Faweett has concerns that current Government policy and rhetoric s positioning flexibility for
employers at the expense of employee rights. All the evidence fram both Government and
cxpert organisations, such as Working Families, suggests that trust and treating people well are
key to high motivation and performance and there is little evidence from employers themselves
that employment law is the burden that prevents them taking on staff.

Moreover, Government's message to business on implementing measures such as flexible
working appears to be mixed, with parts of BIS's programme citing flexible working as a having a
clear and robust business case for increasing flexibility in the labour market, whilst the latest
consultation positions flexible working as a measure that could potentially burden business and
prevent growth, This is particularly worrying as this sends a mixed message to business and
undermines a body of research undertaken by Government and others to robustly evidence the
business case for measures such as flexible working.

4. Shares for rights: a flawed model

The consultation document outlines the Employee Owner Status as having two defining
characteristics- an equity share and different employment rights, Under this new arrangement,
an employee owner will be given between 2,000 and 50,000 pounds worth of shares. In return,
the employee owner will have reduced rights compared to an employee including:

- Unfair dismissal {expect for reasons that are automatically unfair or that relate to
discrimination);

= The right to statutory redundancy pay; and

- 16 weeks' notice of the Intention to return early from maternity or adoption leave
{compared to 8 weeks' notice for other employees).

Any gain on the shares (however large) linked to the status will be exempt from Capital Gains
Tax (CGT).

Fawcett has serious concerns about the proposed model of forfeiting certain employment rights
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in exchange for shares. The ethos of exchanging rights for shares challenges the underlying
principle of ensuring equality and protection for employees in the workplace. The evidence base
for benefits related to employees having a financial and personal stake in the companies they
work for are associated with those companies who offer both a full set of rights ond shares.
Therefare, though there may be benefits in employees having a stake In the company they work
for, this should not come at the price of farfeiting certaln employment rights.

Furthermore, the volatility of the market means that the worth of shares will fluctuate
accordingly; there is no guarantee that employees will benefit from purchasing shares and could
find themselves in the precarious position of having forfeited certain employment rights and
owning devalued/worthless shares,

An employee’s life circumstances could also change such that certain rights that they would
have forfelted as part of the EOS might be more relevant and needed at a later stage in their
carcer. For example, for an employee who initially took up the EQS without family
responsibilities but later finds that they have to juggle family and work responsibilities, access
to the right to request flexible working could be integral in supporting them at work.

It will be difficult for employees (especially those starting out in work) to gauge what rights they
might require as their careers evolve, and the employee-owner model is one that creates a
shart sighted perspective for both employers and employees. For employees, they may find
that this madel no langer suits their lives; for employers, they will nat be retaining staff who are
highly mativated and skilled if they are not supported and protected in thelr jobs.

The consultation states that the employer would be allowed to include a clause in employees’
contracts requiring the employee to surrender the shares when they leave, are dismissed or
made redundant. It then states that the Government will require the employer to buy back the
employees’ shares at a reasonable value. Fawcett has cancerns that this approach might have
unintended consequences where employees could find themselves being dismissed and having
their shares re-purchased by their employers at a lower rate than their original value.

Mareover, Fawcett has concerns about how these proposals will actually work In practice.
Employers will need to understand how rights that can be forfeited under EOS interact with
other rights directed by EU legislation or governed by domestic anti discrimination legislation. In
particular, employers will need to clearly understand they will still have to adhere to anti
discrimination legislation. An unintended consequence of the EQS proposals may be an increase
in discrimination claims, as employers and employees navigate through an unwieldy interaction
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of rights that pertain for certain employees and not others. For example, in some circumstances
a woman with childcare responsibilities who is dismissed for requesting a change of hours may
have a claim of indirect sex discrimination at employment tribunal.

Current proposals present real risks for employees’ rights and crucially also for enabling
business to grow.

In terms of employees’ rights, proposals risk creating a system in which two tiers of employees
exist; those with a full set of rights and others with reduced rights. Having two types of
employees entitled to different sets of rights will not deliver a highly motivated and cohesive
workforce, which in turn could have a negative Impact on staff morale, productivity and
retention.

From employers’ perspectives, the EOS will effectively limit the available talent poal that they
can recruit from, as it is unlikely that all employees will have access to equal choices around
farfeiting certain rights for shares. In particular, parents, and women who rely maore heavily on
measures such as flexible working, will find it more difficult to take up EQS and are more likely
to be discriminated against in the recruitment process as a result.

5. Information and guidance

The quality and availability of information and guidance is of paramount importance; not all
employees will have the same baseline knowledge of their rights and avallable choices and
there will be a variety of different ‘push’ factors at play that affect an individual employee's
decision to take on the new status. For example, It may be that some employees face difficult
financial circumstances and will be motivated to take up EOS without being fully aware of the
potential impact on their future working conditions as their life and career evolves. It may also
be that younger employees with limited experience of work are more likely to take up EOS as
they are motivated by financial gains and do not have a robust understanding of market shares,
employment rights and the potential impact of EOS on their future invelvement in the labour
market.

Fawcett recommends that robust free legal advice and guidance Is provided to employees
who are offered EQS, in order that all employees are equally and fully informed about their
cholces.
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6. Gendered Impact of Proposals
g} Women ore likely to be disproportionately offected by proposals

Fawcett has concerns that the impact of proposals may encourage mare discrimination against
women In the workplace. We are concerned about the quality of the consultation's
accompanying Equality Impact Assessment (EIA), In particular, that It does not robustly consider
the impact of proposals on equality between women and men. The ELA itself acknowledges that
the proposals may inadvertently encourage discriminatory behaviour of certain protected
Eroups:

“Companies may be more inclined to offer an employee owner contract to those who are more
likely atherwise to exercise the specific rights thet are not part of the employee owner status, If
these characteristics were maore frequently eccurring In certoln pratected groups, this could
indirectly encourage discriminatory behaviour during the hiring process for jobs offered subject
to this status, Although discriminotary behaviour might be encouraged, it is impartanl to
cansider thot this is on indirect effect of the policy”.

Measures such as flexible working and enhanced and robust maternity provision have been key
drivers of enabling women into the workforce in unprecedented numbers and driving economic
growth. Fawcett is concerned that women, particularly those with caring responsibilities, are
likely to be disproportionately affected, as they are likely to comprise the group who may well
oxercise the specific rights that are part of the employee owner status,

The ElA asserts that the estimated proportion of people that utilise flexible working is broadly
similar across men and women and their corresponding assessment is that proposals will not
have a disproportionate effect on either sex. Fawcett would like to highlight that the EIA only
considers full time workers inits analysis of the take up of flexible working by men and women.
The same Fourth Work Life Balance Survey as cited in the EIA shows that 50% af women,
compared with 27% of men, had taken up part-time working in the last 12 months’. Similarly,
tables in the Fourth Work Life Balance Survey show that 48% of men with dependent children
take up flexible working options compared with 59% of women with dependent children, and

' The Fourth Work-Life Balance Employee Survey, The Department for Business, Innovation and Skills [BIS), July
2012, hivp:/fwwrw bis pov ukfassets/BISCore/employment-matters/docy/FF1 2-p151-fourth-work-life-balance-
employes-sundey. pdf
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when deciding whether to work for an employer, the survey found that 53% of women consider
the availability of flexible working to be important or very impartant, compared with only 31%

of men®,

The omission of this analysis from the Government's EIA is an important and alarming oversight
and could have real implications for women's working conditions. Not only are women much
maore likely than men to take up measures such as part-time working, women- and in particular
those with caring responsibilities - are more likely to consider flexible working measures
important and necessary to stay in work. Fawcett is concerned that that the impact of waiving
the right to request flexible working is likely to have a significantly greater impact on women
than men, Women who rely more heavily on measures such as accessing part-time work, will
find it more difficult to take up EOS and are more likely to be discriminated against in the
recruitment process by either being pressured by employers to take up EOQS as a condition of
their job offer, or being disregarded from talent pool due to their likelihood to exercise these
very rights,

This is likely to impact negatively on women's access to work in an already austere climate but
will also have negative implications for business. Simply put, making it more difficult for women
to access jobs and job security will limit the talent pool available to employers.

Rather than exchanging shares for rights, Faweett would encourage Government to
implement a dedicated women's employment strategy that enables more women to access to
well-pald, secure work with robust workplace protections in place.

a] Extension of notice from maternity/odoption leave

One of the rights proposed to be changed by employee owner status is the requirement to give
16 weeks' notice of an early return from maternity or adoption leave, instead of eight weeks.
For many wamen, planning their return to work can be a stressful experience, In particular,
organising childcare and negotiating patterns of work with thelr employers upon their return.

The consultation document is not clear as to what quantifiable benefits an extension in the
notice of maternity leave return will bring business and Fawcett has concerns that increasing
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the notice period will be onerous for many women having to begin planning for their return to
work much earlier than they are currently required to.

It will also be key, in this context, that employers understand that EQS only allows the right to
waive certain rights to request flexible working and that under the EU Parental Directive,
parents will still have the right to request flexible working when returning from
maternityfparental leave.

Fawcett is particularly concerned that proposals around extending maternity leave return notice
only apply to women rather than apply equally to father/partner’s existing rights to take
extended periods of leave under Additional Paternity Leave (APL). The implication of current
proposals |s that the notice period fathers/partners should give when returning from leave
taken under APL will remain at B weeks.

Faweett recommends that there should be consistency and equality in terms of notice periods
for both men and women taking leave, and that the requirement for giving anes employer
notice to return from maternityfparentalfadoption leave should remain at eight weeks,

Maoreover, Fawcett is concerned that framing maternity pravision as ‘red tape’ will further
entrench pregnancy discrimination against women in the werkplace, Maternity rights and
employment regulation that enables parents to balance work and family responsibllities have
been key drivers in giving women greater access to work and an independent income.

Yet there is still far to go; our workplaces have not adapted to meet the needs of this changing
and gender diverse workforce. Women pay a penalty in the workplace as a result of spending
time away from the labour market to have and care for children, and this time away often
negatively affects future career prospects and earnings in the labour market.

This ‘motherhood penalty” helps holds the glass ceiling intact. It reproduces gender stereotypes
about women as the ‘caring sex” that fuel occupational segregation = jobs being characterized as
men's or women's work. For too many women, It still culminates in pregnancy discrimination in
the workplace.

Even before the recession began, it was estimated that up to 30,000 women had lost their jobs
due to pregnancy disc rimination’ . There has been no natienal research into the Incidence of
pregnancy discrimination following the economic downturn, but all the indications are that it

s Egual Opportunities Commission, Greoter erpectations, fune 2005:
hittpetfees anualityhumanrights comdupioadad filag/eac pregrancygll summary raport pal
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has Increased significantly. In times of austerity, when employers cannot afford to take any
percelved risk to making profit and growing business, discrimination against women in the
workplace Is likely to rise as women, particularly of child bearing age, appear to be the riskier
and less affordable choice for employers where maternity provision and flexible working
measures are considered red tape”,

Contact for further information:

Preethi Sundaram
Policy and Campaigns Manager
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From: Elizabeth Gardiner |

Sent: 07 Movember 20712 17:10

To: Employes Cwnier Status Consultation

Subject: TRIM: Working Families response to the consuftation on implementing employee-
waner status

Attachments: Working Families Response 1o the Consultaton on Employee Cwner status doc

TRIM Datasel: M1

TRIM Record Number: D12/1381311

TRIM Record URL: 13444030

Dear Paula Lowvitt
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Working Families Response to tho Consultation on
Implementing Employee Owner Status

Introduction

Working Families is the UK's leading work life balance charity. We work with employers
to promote family friendly working and benchmark best practice. We also run a free
legal helpline for parents and carers who need advice about employment rights,
including maternity and paternity rights and flexible working.

Woerking Families does nol support Lthe introduction of employee-owners who can
exchange their employment nghts for shares. Qur reasons are:

The benefits of employee-ownership do not need to be achieved at the expense
of employees’ rights.

The proposal will add to the complexity of employment law by crealing a new
calegory in addition to workers, employees and self-employed people.
Employers will need very delailed advice about the new rights as only a limited
number of rights are to be waived. For example, although the proposals suggest
the right to request flexible working can be waived, an employer who fails to
consider a request 1o change working hours may be indirectly discriminaling
against a woman with childcare responsibilities and could still face being taken to
an employment tribunal. The revised EU Parental Leave Direclive also proposes
that all workers be offered the right to request on a return from parental leave.

If the right to claim unfair dismissal is restricted, dismissed employees may look
for more creative ways to bring a claim including discrimination claims which are
more complicated and expensive to hear and defend.

There is insufficient evidence that it is the fear of unfair dismissal and redundancy
payouts that deter businesses from taking on new staff.

Employee-owner contracts are unlikely to be attractive to those with family
commitments or morigages to pay as they create too much uncertainty for the
employee. They may have the uninlended consequence of reducing the talent
pool for recruitment, particularly if employers offer only this new type of contract,
We also consider that the proposals are likely to be discriminatory because they
suggest that maternity leave notice periods are changed but do not refer to
equivalent notice periods for fathers or partners on extended penods of leave
such as Addilional Paternity Leave. We are particularly alarmed by the stalement
in the impact assessment that discriminatory behaviour during hiring “might be
encouraged”. It is not sufficient to rely on the Equality Act to remedy any
discrimination caused by subsequenl legislation.

The Government is sending employers mixed messages about how to get the
most out of their employees: the Modern Workplaces consultation proposes fo
extend the right to request flexible working to "help employers to recruit, motivate
and retain their workforces, and so build successful businesses as well as
increasing productivity”. Yel this consultation suggests that the right to request is
a burden to employers and that the right should be waived for employer-owners.



Our detailed answers to the consultation questions are sel out below:

1 Employment status

The consullation paper suggests that individuals choose between types of employment
status. However, experience of callers on our helpline suggests that employers dictate
the type of contract, and that employees have litlle choice. For example, some
employees are labelled incorrectly as “self-employed” so that the employer can avoid
obligations such as sick or holiday pay; others are put on “zero hours” contracts which
have very few advantages for the employee. Working Families is concerned that, in
future, job offers may be dependent on the potential employee signing away their rights.
A new business may choose only to offer employee-owner contracts.

We are disappointed that the proposal will result in two tiers of employees - those with
and without basic employment rights.

2 Advice and guidanco

In order to waive employment rights (for example through a settlement or compromise
agreement) employees should receive independent legal advice. It is vital that potential
employees receive adequate advice about the risks of signing away their rights, which
may result in the termination of their employment without notice and without
compensation. If free legal advice is unavailable (and there is an inadequate supply of
free employment law advice), the employer should pay for independent advice for
potential employees. However, this will add to the burden on employers, particularly
where it results in potential recruits turning down job offers.

Working Families runs a free legal helpline for parents and carers. Our advice will be
that those with family responsibilities would be ill advised to sign away their rights to be
treated fairly at work. Potential employees may end up with no job security or
employment rights and worthless shares. An unintended consequence of the
employee-owner proposal may be to deter groups of potential recruits from applying for
jobs where such contracts are on offer.

Clear advice about the possibility of shares going down as well as up should also be
given lo potential employees.

Employers too will need careful advice about the rights which may be waived, and their
continued responsibility not to dismiss an employee for an automatically unfair reason
(which will be unaffected by the employee owner proposal). Employers struggle to
understand the relationship between equality law and other rights, including the right to
request flexible working. For example, the consultation suggesls "it would not be
automatically unfair for an employee to dismiss an employee owner who requests
flexible working”. However, employers will need to be reminded that those retuming
from parental leave will have different rights to request from other parents {when the
revised EU Parental Leave Directive is implemented). They will also need to
understand that “anti discrimination legislation will remain unaffected by these
proposals”. For example, in some circumstances a woman with childcare
responsibilities who is dismissed for requesting a change of hours may have a claim of
indirect sex discrimination at employment tribunal. In addition, an employee who is
unable to bring a claim for unfair dismissal may seek to use discrimination law instead.

I



An unintended consequence of the proposal may be to increase discrimination ¢laims.
3 Safeguards

a) Jobhseekers

VWarking Families would like to see a safeguard for jobseekers included in the proposal.
Under the Work Programme, failure to take a job when offered can result in benefit
sanclions, It should never be a requirement on an employee to waive their employment
rights in order to enter the labour markel.

b) Maternity notice periods

We are concerned that the employee-owner status is discnminalory against women.
One of the rights proposed to be changed by employee owner slatus is the requirement
to give 16 weeks' notice of an early return from maternity or adoption leave, instead of
eight weeks. As the impact assessment notes the matemnity policy “only impacts on
women as clearly anly a woman can return from malternity leave™. Yel there is already
provision for men to take extended periods of parental leave through Additional Paternity
Leave (APL). The notice requirement for an early return from APL would remain at eight
weeks, The Modermn Workplaces consultalion proposes that fathers should be
encouraged to share leave in the first year of life, There should be equality in terms of
naotice periods for both parents taking leave, and we suggest that this remains at eight
weeks.

The impact of this proposal may be to encourage yet mare discrimination against
women in the workplace. We note from the impact assessment that "companies may
be more inclined to offer an employee owner conlract to those who are more likely
othenvise to exercise the specific rights that are not part of the employee owner
status....this could indirectly encourage discriminatory behaviour during the hiring
process for jobs offered subject to this status”. The implication is that women are more
likely to exercise flexible working or matemity leave rights, and that employers will
therefore be keen that they waive their rights.

We are aware that matemnity discrimination has increased during the recession from the
number of callers to our helpline who are dismissed or trealed unfairly when pregnant or
on maternity leave. The implication of the employee-owner proposal is that women on
malernity leave are a burden, reinforcing negative perceptions among some employers.
The impact assessment suggests that equality law will pratect against potential
discrimination at recruitment should the discriminatory behaviour encouraged by the
proposal be realised. Itis, however, extremely difficult to demaonstrate that the failure to
make a job offer was due to a protected characteristic. It is surely not the purpose of the
Equality Act lo remedy problems caused by subsequent legislation, and it would be
better to ensure that no change to employment rights has the potential lo encourage
discriminatory behaviour.

Our experience from callers to Working Families’ helpline is that very few women want
to return from maternity leave unexpectedly. Those who do tend to do so for financial
reasons. Increasing the notice penod may cause financial hardship, or add to the cost
to the state — for example, if a partner is made redundant, a woman may return from
maternity leave early because otherwise the family has no income. Failure to allow her
return for almost four months may mean that the family have to claim benefits instead.



c) Flexible working

The impact assessment accompanying this consultation suggests that "the estimated
proportion of people that utilise flexible working is broadly similar across men and
women”, However, this analysis considers only full time workers, The same Fourth
Work Life Balance Survey shows that 50% of women, compared with 27% of men, had
taken up part-time working in the last 12 months.

The Fourth Work Life Balance Survey also states:

“The take up of many forms of flexible working was more common among women”.,
“The availability of many forms of flexible working was most commonly reported by
women” and

“The gender differences in the importance of flexible working were significant across all
employees, among parent employees and among those with canng responsibilities”.

It is difficult to reconcile the impact assessment's statement with the detailed figures
which reveal significant gender differences in flexible working.

Tables in the Fourth Work Life Balance Survey show that 46% of all men compared with
51% of all women take up flexible working options, rising to 48% of men with dependent
children and 59% of women with dependent children. When deciding whether to waork
for an employer, Table C 4.1 shows that 53% of women consider the availability of
flexible working to be important or very important, compared with only 31% of men.

In Warking Families view, the impact of waiving the right to request flexible working is
likely to have a significantly grealer impact on women than men, accarding to the
analysis of the Fourth Work Life Balance Survey.

There is also a danger that the removal of the right to request from employee-owners
may increase the tendency to bring claims against an employer. Anecdotal evidence
from our helpline callers suggests that an employee who asks for flexible working and
whose employer tums it down after following a sel procedure and giving a business
reason, is less likely to bring a claim than one who has been told “no” outright. In this
way, the clarity of the right to request process can be helpful to employers as well as
employees, ensuring that employers are seen to consider their reasons for turning a
requast down,

4 Impact on labour market flexibility

VWorking Families is particularly disappointed that the right to request flexible working is
included among the rights employee-owners may waive. Flexible working should be
seen as a tool for business success, and promoted across government as such.
Allowing a wide variety of working patterns to suit employees' needs can bring tangible
benefits to the employer - the Modern Workplaces impact assessment identifies a
potential £222 .5 million benefit to employers from extending the right to request Lo all
employees. Sending out a message lo employers that the right to request flexible
working should be waived contradicts the positive messages of Modern Workplaces.

Warking Families considers that the likely impact on labour market flexibility will be
small, but it is likely to be negative. Employers using these new conlracts will have a



smaller pool of talent from which to recruit as those with family responsibilities,
martgages or other commitments will steer clear of employer-owner stalus due to the job
insecurity that accompanies it. Those who take up the new contracts, working with
increased job insecurity, may be more cautious in their spending patterns and thus
unlikely to contribute to economic growth.

5 Take up by companies and individuals

Woerking Families does not anticipate a high take up of employee-owner stalus by
eslablished companies. There is a significant body of research evidence on employee
engagement and productivity that suggests that trust and treating people well are the
key to high motivation and performance. Offering shares (the value of which could go
down as well as up) instead of rights doesn't suggest to potential employees that this is
a great company to work for. Justin King, CEQ of Sainsbury’s, has expressed concern
about increased distrust in business from the scheme asking "what do you think the
population will think of businesses that wanl to trade employment rights for money?™
When the uplurn comes, good employment practices will be rewarded by loyal
employees and access to the widest talent pool at recruitment.

We also consider thal the issuing and valuing of shares is unlikely to be attractive to
small and start-up businesses and will add to, rather than reduce, the regulalory burden
on employers.

We do not anticipate large lake up by employees either. From the employee
perspective few men or women with family responsibilities would want such a contract.
Our advisers will point out that an employee could end up with no job security or
employment rights and worthless shares.

Working Families also supports the further comments made in the Fawcelt Society's
submission to the consultation.

Working Families
November 2012

' “Sainshury's chiel executive Justin King eriticises shares-for-rights proposal”™ The Telegraph,
Wednesday 07 November 2012
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Introduction

The Trades Union Congress {TUC) has 53 affiliated unions, which represent
approximately 6 million members working in a wide varicty of sectors and
occupations across the UK.

The TUC is fundamentally opposed to the government's proposals permitting
employers to trade key employment rights for shares in a company. In our
opinion, these proposals represent an unjustified attack on employment rights,

The government argues these measures will provide increased Hexibility tor
businesses and give ‘emplovee owners' an increased stake in their company,  In
practice, the proposals will strip employees of basic workplace rights. Employee
will lose out on protection from unfair dismissal and the rights 1o redundancy
pay, making it easicr and cheaper for employers to sack them. The government's
proposals will alse substantially weaken family friendly rights for *employee
owners', by limiting the right to request to wark flexibly and imposing longer
notice periods for women returning from maternity leave. In return, individuoals
will receive shares valued ar berween £2,000 and £50,000, However, they will
not be guaranteed the same voting rights or dividends enjoved by other
sharcholders. There 1s also no guarantee that the shares will increase or even hold
their value,

The TUC is also seriously concerned that these proposals could see employees
trading valuable protections at work for shares that could turn out to be almost
worthless. There is a serious risk that where companies decide to lay staff off or
face insalvency, ‘emplovee owners” will be forced o leave without receiving any
redundancy payments. This may place them and their families in a financial
precarious situation. It is also likely to increase reliance on welfare benefits.,

The TUC recognises that in some workplaces employee share schemes have
achieved benefits for both employers and employees.  There are several existing
tax-advantaged schemes for employee share ownership, none of which strip
employees of rights. There have been no calls from companies that use employee
ownership schemes for this new initiative, and the Employee Ownership
Association has erticised the proposals. As recontly as July, the government
launched the Nuttall Report, which set out proposals to promote employee
ownership further, There is a major risk that these new proposals will fatally
undermine the positive employee ownership agenda thar other parts of
povernment are sceking to promaote,

Trading company shares for employment rights

The government has presented its proposals as creating a new form of
employment status — that of 'employee owner’. The TUC refutes this view (sce the
section on employment status below). Instead Clause 23 of the Growth and
Infrastructure Bill simply removes key employment rights from employees who
receive company shares valued at between £2,000 and £50,000,

These provisions Hout the basic principle that it should not be possible 1o comract
out of basic statutory rights, even in return for moeney. Since the 1970s, UK

Tradirg righits for shares Equality and Emgployment Bghits Deparimenl &7d the Econamd and o0l Allairs
Departmeri
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employment legislation has included provisions preventing the contracting out of
rights. These provisions were included in the legislation to reflecr the imbalance
of power which exists between employers and emplovees,

Loss of unfair dismissal protection

The government’s proposals give full effect to the Beecroft report by removing
basic unfair dismissal protection from so-called ‘employee owners'.

As a result, employers will be free to sack employees for arbitrary reasons and
would not need to follow a fair procedure when doing so.  Employers will only
need to take steps to avoid dismissing individuals for discriminatory reasons or
for an avtomartically unfair reason.

Unlike under carlier proposals for no fault dismissal, ‘employee owners” will not
be guaranteed a reasonable level of compensation when they are dismissed. Any
pay off received by the employee-owner will depend solely on the value of their
shares at the point of dismissal. Employers, with their insider knowledge, will be
able to choose the opportune time to dismiss employees, when the value of shares
has fallen or the shares are effectively worthless,

Loss of the right to statutory redundancy pay

The removal of the right o statutory redundancy pay will mean that many
individuals and families will be substantially worse off where businesses decide to
lay off staff. For example, an employee aged on average eamings who is 41 years
of age or older and has worked for a company for 10 years would be entitled 10
L6450 in statutory redundancy pav. If the same individual had received £2,000
worth of shares, they would need 1o see the value of their shares increase by over
300 per cone before they would receive equivalent compensation under the
employee owner proposals,

The government has stated that the proposals are targeted at smaller businesses
and new start up companies. However the ONS's most recent statistics show that
business failures are currently at record levels across the UK, and that on average
less than half of new businesses (44.4%) have a survival rate of over five vears.'

Where businesses go to the wall, an employee’s shares will have very limited value
or more hkely they will be worthless.  However, unlike other employees,
‘employee owners” will not be entitled 1o recover any redundancy payments from
the Redundancy Payments Olfice (RPO), meaning they will not receive any
compensation for the loss of their employment. They will also lack the resources
needed o fund training which is necessary to find new employment.

Although the emplovees will be able to recover some unpaid wages, holiday pay
or notice pay from the RPO, this will be subject to statutory limis,” Individuals

"5 Business Demopraphy seatistics 2010
! Employees can only recover up to 6 weeks® holiday pay and 8 weeks unpaid wages, subject to a
statutory limit of £430 per week,

Trading rights for shargs Equalidy ard Employment Rights Depariment and the Erorome ard Social Alais
Cepartrent 3
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will also face significant difficultics in recovering contractual redundancy pay and
unpaid wages above the statutory limits from the remaining company assets.

As a result, the individuals affected and their families wiall face major difficulties in
covering houschold hills and are likely to be heavily dependent on welfare
benefits,

Limiting family friendly rights

The extension of the maternity nonce period to 16 weeks will not benefie
employers, instead it is more likely that women will end up taking longer leave
than they otherwise would and fewer women will return from maternity leave if
their return s made more difficult.

New mothers who are employec-owners would face further barriers to their
return and remaining in work if excluded from the right to request flexible
working. The BIS Work-Life Balance Survey tound that women were twice as
likely as men 1o request flexible working and to say that it was “very important™
to them in deciding whether to take a job.

The proposed exclusion of employee-owners from the right to request flexible
waorking also goes against the government's argument for creating a universal
right to cnable flexible working to reach “all parts of society and the cconomy ™
so that businesses can reap an estimated £52.4m a vear in associated henefies.

Impact on employee share ownership

In July, the Deputy Prime Minister launched a review of Employee Ownership
conducted by Graham Nuttall at a successful Employee Ownership Summit. Since
then, the government has conducted a consultation on implementing proposals
from the Nuttall Review. There was no mention of trading rights for shares in the
Deputy Prime Minister's initial speech announcing the Review, nor in any of the
contributions to the July Summit, nor in the Nuottall Review itself, nor in the
Government's consultation on implementing the Nurrall Review,

The proposal for employees to give up employment rights in exchange for shares
flies in the face of the evidence about how emplovee ownership can achicve
benefits for both employers and employees, The Nutall Review, which was
whole-heartedly endorsed by the government, argued that “The key condition
wnder which employee ouwnership is recognised to suceeed best is when it alloes
employee onmers to exercise their voice internally, It is this combination of share
ownership and emplovee engagement that drives higher performance,™' Asking
employees 1o trade key employment rights for shares will not create the
conditions for the sort of employee engagement that the evidence clearly shows is
a necessary condition for emplovee ownership 1o lead to improved business
OUfCoImes.,

The proposal for employees to trade rights for shares risks creating confusion
among both employers and employees about employee share ownership schemes

' Sharing Success The Muttall Beview of Employee Owmenshap July 2002

Traging righits for shares Eguabty ard Employmant Rghts Department and the Econome and Sonal AHam
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more broadly, It will undermine existing schemes and the government’s policies to
promote wider take-up of employee ownership by giving all employee share
schemes a bad name, Employees will rightly be wary of an initiative thar secks to
strip them of their rights in exchange for shares, and may assume thart all
employee ownership schemes work in this way., The proposal contradicts the
government’s wider palicies and support for employee ownership and reveals
tension at the heart of government over the direction of its policies on employee
ownership.

The CECQ of the Emplovee Ownership Association lain Hasdell has made the

following comment on the proposals:

“There is absolutely no need to diliete the rights of workers in order to
grow eniployee onmership and no data to suggest Brat doieg so wwoeld
sigrificantly boost emplovee ownership,

Indeed all of the evidence is that emplavee ownership in the UK is growing and
the businesses concerned thriving, because they enhance not dilure the working
conditions and enutlements of the workforce,™

If this proposal goes ahead, it will be essential to ensure that a clear distinetion is
made between employee owner contracts and existing share ownership schemes,

Share values

The TUC s extremely concerned that this proposal could see employees trading
valuable protections at work for shares thar could turn our to be almost
worthless,

The Treasury press release setting out the Chancellor’s announcement of this
mnitiative states that it is principally intended for fast growing small and medium
sized companies and that new start-ups can choose to offer only this new type of
contract to new recruits, Small, fast growing companies and start-ups can find
their fortunes going down as well as up very quickly, and there is a significant nsk
that employees who traded their rights for shares in these and other companies
could find thar their shares had become waorth very litle over time, If this meant
that the company had o lay off statf, employees could find that they had no
rights to any redundancy pay while the shares they had been allocated could be
worthless, The TUC believes that it is irrespensible for the government to
promote an initiative that could sce employees forced to leave struggling
companics with absolutely nothing.

Tax advantage or disadvantage?

The government is proposing that shares allocated 1o an ‘employee owner’ would
be subject to income tax and matonal insurance, but that gains would not incur
capital gains tax (CGT). However, for an individual, gains of up to £10,600 per

* hrpdfwww employesownenship.coukinews/pressbis-consale-

Trading nights for shares Egpaality ard Empioyment Bighis Depaniment and 1he Erorama and Sooal Affair
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year are exempt from CGT anyway. So an individual receiving £2,000 waorth of
shares would need to see the value of their shares increase by over 500%, before
they would incur any CGT. For individuals gaven small amounts of shares, the
fact that the shares are not subject to CGT is unhkely to create any benefit for the
indwvidual,

There are existing employee share schemes, however, which allow employves to
gain shares without paying income tax or national insurance on the shares. Most
emplovee owners allocated low levels of shares would almost cereainly be better
off receiving their shares through an existing approved share ownership plan,

Lack of consultation, evidence and support

The TUC questions why the government is rushing these proposals through just
weeks after plans for no fault dismissal were dropped due to lack of support and
the lack of evidence that weakening employment protections will help to generate
growth.

It was also deeply disconcerting that the government decided to legislate on
employee owner proposals, by including detailed provisions in Clause 23 of the
Growth and Infrastructure Bill, before consultation has taken place. This Bill was
laid before Parliament on the same day as the public consultation was launched.

Furthermore the government has failed to examine the implications of the
proposals for employees, emplovers or the wider economy before deciding to
legislate. Whilst the BIS consultation document is accompanied by a short but
inadequate equality impact assessment, no wider impact assessment has been
undertaken. The government appears intent on driving these proposals through
without adequately evaluating their implications for employees, business
performance and the wider economy.

Since their announcement the government's proposals have been firmly opposed
by trade unions, equalities groups and advice agencies. The proposals have also
attracted eriticism from the business community.  For example:

Justin King, chief exccutive of | Sainsbury speaking at a recent retail conference
said that trading employment rights for company shares is “not what we shonld
be doing”. He also asked “Whar do you think the popadation at Lrege will think
af busiresses that reant to trade enployment rights for moneyi™

In the light of such concerns, the TUC calls on the government not to proceed
with its proposals on ‘trading shares for rights’.

Trading nghits for shares fquaity and Employmert Bghts Depariment and the Econamie and Socual Allsir
Department &
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Responses to cansultation questions

Employment status

The TUC contests the government’s assertion that its proposals creare a new
employment status. There are numerous employment tribunal and EAT decisions
which confirm that individuals who hold share options within businesses in most
cascs will be legally classified as employees. Employment tribunals have also
found thar direcrors should be classified as employees and are protected by
employment protection legislation, depending on level of contral which they
exercise over the company concerned. The consultation document also confirms
that the individuals concerned wall still be classified as employees for all other
statutory emplovment rights.

The TUC therefore docs not accept that the government's proposals would create
a new form of employment status. Rather the proposals are simply designed to
enable employers to contract out of basic employment protections in return for
potentially worthless shares.

It is also notable that the only rights which have been removed from "employee
owners' are those which are not protected by EU law. In other words, the
government is removing these rights sinifely becanse they can but withowut giving
consideration to the effects on emplovees, employers or the wider cconomy.

Questions 1 & 2:

How can the government help businesses get the most out of the
flexibility offered and the different types of employment status?

Do businesses feel able to use all three employment statuses? If
not, what restricts the use of different statuses?

The UK labour market is charactenised by the extensive use, and often misuse, of
flexible forms of employment relationship, including self-employment, casual
work and agency working. For example, during the recession:

« There has been a sharp increase in the use of zero hours contracts, According
the LFS the number of zero hours contracts has risen from 75,000 in 2005 to
146,000 in 2011, The increase in casualised employment has been particularly
marked amongst female workers, rising from 32,000 in 2005 to 85,000 in
2011."

= There has been a marked increased in self-employment, particularly among
women, The TUC is concerned that much of this selt-employment s bogus; a
way for emplovers to save on National Insurance costs and key employee
benefies such as penstons, paid holidays and sick pay.’

= An analysis of pay trends reveals thae self-employment is increasingly associated
with poor pay. The median income of self-employed workers has fallen from

"t s widely recognised thar the LES significantly under-eseimates the numibers of atvpscal workers.

" horpedtwesow pug e ubdegua line s 2 1424910 o fm
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£11,300 in 2001 to just £10,300 in 2010, even before allowing for inflation,
The average income for employees has risen over the same period and 1s now
nearly twice as high (£18,900).

UCATT also estimates over 30% of those working in the construction industry
are falsely self-employed. The CI5 Scheme is the main facilitator of false self-
employment. It allows companies to deducr tax ar source and avoid employing
warkers directly.' In 2008, a report commissioned by Ucart found that 406,000
construction workers were falsely self-employed, resulting in £1.7 billion in lost
tax revenue each year.”

Casual workers and those who are falsely self-emploved are also deprived of basic
employment rights, including protection from unfair dismissal, the right to
redundancy pay and family friendly rights.

Rather than promoting the use of more insecure employment, the TUC belicves
the government should work to prevent the mistreatment of vulnerable workers,
Rather than concentrating on the expansion of more casualised employment, the
povernment's should seek to encourage the creation of good guality employment
which benefit working people and contribute to the development of high trust,
high productivity workplaces,

“Trading rights for shares”

Question 3:

What restrictions, if any, do you think should be attached to the
issue of shares or types of shares?

The consultation suggests that shares given to cmployee owners may not carry
rights to dividends or voting rights or rights to a share in the company's assets if it
is wound up, The TUC does not understand the postification for this, It leaves the
government’s argument that this proposal will give employees a stake in their
company looking meaningless, Without voting rights or the right to dividends and
with no guarantee of realising the full market value of their shares on leaving the
company, what is it that employees are actually being given under this proposal?
With these restrictions, it 1s misleading o call them “shares”.

Question 4:

When an employer buys back forfeit shares, should this be at full
market value or should some other level (e.g. fraction of market
value) be allowed in certain circumstances?

The consultation document supggests that it could be permissible for an employver
to buy back shares at the point when the staff member is leaving the company for
less than their market value. The TUC is appalled that the government is
proposing a scheme whereby employees are not entitled to the full value of what

" hitpsatfwownpsartonzakdfalse sl fommploy aecnl
" hrrpssivoww peartorg ubitalseseliomployment

* Mark Harvey (2008 Tie Frasion Economy
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under the proposals’ own terms is surely theirs in its entirety. This aspect of the
proposal illustrates starkly the unbalanced approach behind the iniriarive:
workers may give up valuable rights in exchange for shares - but then on leaving
the company may be required to scll back their shares for only a fraction of their
market value, This, and the lack of clarty abour how shares will be valued, will
create a significant potential for disputes between employers and employee
OWTIEETS.

Question 5:

How should a company go about carrying out a valuation of the
shares? What would the administrative and cost impact be fora
company if an independent valuation was required?

The TUC is firmly opposed to the government's proposals permiming emplovers
to ‘trade rights for shares”. However if the plans are to proceed, it is essential that
the government guarantees that an independent valuation of shares takes place at
the point when an individuals are offered an *employee owner” contract and at the
end of the employment relationship.

Consequences for employees
Question &:

The government would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully
aware of the implications of taking on employee owner status?

The implications for an employee who agreed to an employee owner contrace are
likely to be very significant.

Individuals will be asked to forego basic statutory rights in return for shares
which have very limited value or even be worthless. Employees will be
particularly financially disadvantaged where the company decides to lay off stalf
or becomes insolvent, There is a serious risk thar employees will be forced o
leave an organisation with little or no compensation.,

Employees will also lose out on protection from arbitrary dismissal and on nghes
to request to work flexible or to request time to train, The loss of such rights may
be difficult to quantify in financial terms, but is likely to have significant
implications for the quality of the individual’s working life and on their carcer
prospects and future hivelihoods,

It will also be very complex for an employee to forecast the prospects for the
company and the potential future value of any share options.

The TUC is firmly opposed to the proposals on employee owner contracts.
However, if the Government decides to proceed, it is essential that employees or
new recruits are provided with independent legal and specialist financial advice
before being asked to sign an employvee owner contrace. Measures akin o
compromise agreements should apply to emplovee owner contracts, The
proposed exclusion from statutory employment rights should not be effective if
the employee has not received independent legal and financial advice before

Tradng rights {or shares Equality and Employrment Rights Deparimenit and the Economes and Sonal aHairs
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sigming it. The employer should also be required 1o cover the costs of the advice,
although the employee should be free to determine the source of the advice,

The TUC is seriously concerned that employvees will have no genuine choice over
whether to sign up for fewer rights at work if their employer decides o adope
cmployee owner contracts.

» Employers will be free to decide to employ all new recruits on employee owner
contracts, Individuals would have no choice but to contract out of their basic
employment rights if they want the job,

» There is also nothing to prevent employers from threatening existing emiployees
that they will only retain their jobs if they agree to sign a new employee owner
contract. Existing employees could therefore be pressurised into agreeing 1o
move on to an employee owner contract,

It existing employees refuse 1o agree to new contracts, the employer could decide
to dismiss them and offer them reinstatement on new employee owner contracts.
If the employee refuses, it could be difficult to convinee an employment tribunal
that they had been unfair dismissed. In any event they would have lost their job
and their livelihood.

Employees with more than two vears” continuouws employment with the same
employer will have acerued rights 1o unfair dismissal protection and statutory
redundancy pay. Such acerued rights are likely 1o be considered as propenty
rights for the purposes of the European Convention on Human Rights, The
government is under a clear obligation to ensure that employees make an
informed choice to forego such rights.

The TUC therefore believes it 1s incumbent on the government to ensure that
employees are not pressurised into agreeing 1o an employee owner contract and
that they do not face the threat of dismissal or victimisaton if they decline the
offer. To this end the government should amend the law 1o state thart:

» It is automatically unfair for an employer to dismiss an employvee on grounds
that they have chosen not to take up employee owner contracts.

v [t s unlawful for an emplover o subject an emplovee o any form of detriment
because they refuse 1o sign an emplovee owner contracr.

Loss of unfair dismissal protection

Question 7:

What impact will allowing individuals limited unfair dismissal
protection and equity shares have on employer's appetite for
recruiting?

The government's recent call for evidence on praposals for no fault compensated
dismissal highlighted that there is no evidence that the removal of unfair dismissal
will encourage employers to recruic more staff.

Tradirg raghits for shares Equalty and Emgploymant Bights Depariment and the Econome and Sonal AHain
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The Small Business Barometer published in Ocrober 2001 asked 500 SMEs about
their main obstacle to success,”  The state of the economy was the biggest
obstacle, listed by 45 per cent, and obtaining finance was next, mentioned by 12
per cent. After this came taxation, cash flow and competition. Just 6 per cent of
respondents listed regulation as their main obstacle to growth.

There is a similar picture in the ONS Access to Finance statistics, which includes
figures for 'limiting factors for business growth'. The "general economic outlook!,
‘price compention’, "limited demand in domestic markets' and the 'high cost of
labour® were substannally more likely to be listed by businesses than the
'regulatory framework.""

As the government's own research reveals, unfair dismissal rights do not even
figure in the list of top ten regulations discouraging them from recruiting staff.”

The government's response to the call for evidence on compensated no fault
dismissal also confirmed that:

O the 400% af [the respondents fo the BIS commissioned survey| whao
agreed that employment prrotection pat them off frons ieing new
employees, only 1 % identifted dismissal ! discipliiary action regnlation as
the primary regulation, which translates to 0.4% of respondents overall,”’

These findings are not surprising given that the UK has the third lowest level of
emplovment protection legislation out of 36 countrics.”

Question 8:

What benefits do you think intreducing the employee owner status
with limited unfair dismissal rights will have for companies?

The TUC does not agree that the use of employee owner contracts will have
benefits for businesses.

The removal of unfair dismissal rights for so called employee owners is likely
promote bad practices amongst managers and to generate a hire and fire culture
1N COMPAnLCs,

Y BI% Small Business Baromaier August 2011, published s Cctiobar 2001;
horptfwww bis gov.ubklassetsbisoprefenterpose’does!s! L p7 S c-ame-business- barometer-anguse-201 1

" hrpsftawow ons pos ik ionsidep 1 71 TTR 2AAS L mdf

Y bty bispov u kB ssersbiscorefemplivmens-marers dogsfid! | -6 2 6-drsmissa |- fog-migre

businessey-callpdf p. 39

" BIS Dealing with dismiassal and ‘no ful compensated dismmssal” for micro busisesses: Government
Hesponse e bisgocukiasobiscorsemployment-muattersd o L2114 3-8 mpssal-foe-
migro-bysinesses pesponse,pslf . September 2002 p 10,

" DECD Employment dats 1008,
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The proposals will substantially increase levels of jab insecurity which in trm will
damage morale and productivity amongst the remaining workforce.  As Mike
Emmott, employee relations adviser at the CIPLD said:"

“it is bighly donbiful rehether inviting employees to sign away basic
emplovment rights will deliver the motivated, driven, figh performing
waorkfarce that small ferms need. Existing, ighly suceessfol mutually
orned firms do ot thrive on employee ownership alome, biet on the Bigh
frust, brigh engagement, all-pulling-tn-the-same-divection caltures they
Fave, Employee ownership works best where it ts accompanied by greal
management, rather than enlianced foly insecrrnity.”

Question 9;

Do you think these benefits will be greater for larger, smaller or
start-up businesses?

The TUC docs not agree that the use of employee owner contracts will have
benefits for businesses of any size.

Since the Chaneellor's announcement, media coverage has highlighted the
difficulties which businesses would face in implementing the government's
proposals,  Small firms in particular are likely to find it difficult to raise sufficient
equity to operate the scheme. Shares offered to employees in small firms are
unlikely to have any genuine value.  Sharcholders in larger businesses are unlikely
to be willing to dilute the value of their investments,

The adoption of the government's proposals for employee owners will also lead 1o
reputational damage for businesses, regardless of their size. In his recent speech
at the retail industey’s 1GD Convention, Justin King warned that the government's
proposals could worsen the levels of trust berween the public and businesses.”
This will make it moce difficult for businesses 1o recruic quality staff, therehy
limiting their capacity to innovate and expand.

Question 10:

What impact, if any, do you think the employee owner status will
have on employment tribunal claims, e.g. for discrimination?

Some employers' arganisations have lobhied for the removal of unfair dismissal
rights, arguing that this will reduce the risk of employment tribunal claims being
brought against them. In practice, the government’s proposals are likely to lead
to an increase in discrimination claims, claims for automatic unfair dismissal and
breach of contract claims. Such ¢laims are usvally more complicared and time-
consuming for employers to defend and more costly for employment tribunals to
derermine.

" ety cied go ik pressottics press releases'sha re-ownership-no-su batitute-employment-cights
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The government's proposals are also likely to generate increased litigation over
the value of employee owner shares in the court system.

Loss of statutory redundancy pay
Question 11:

What impact do you think introducing the employee owner status,
with no statutory redundancy pay will have fer businesses, in
particular smaller businesses and start-up businesses? What
negative impacts do you anticipate and how might these be
mitigated?

Few employees are likely 1o be attracted to the option of trading basic statutory
rights in return for shares which may have very limited value, The absence of
rights to statutory redundancy pay and other key entitlements will mean that it
will be difficult for small and starter businesses using employee owner contracts
to ateract and recruir quality staff.

As noted above, a majority of new starter firms do mot survive for morce than 5
vears, Under the government's proposals, ‘employee owners' working for such
businesses will receive linde or no compensation when the husinesses fail. This
will leave them and therr families in a finanaally precarious position and
increasingly dependent on welfare benefies.

It is alse noteworthy that the government's proposals will increase costs for small
and start-up businesses where employees choose to leave voluntanly for example
to move to a new jobs, Generally when employees hand in their notice and leave
a business, the employer is not required to pay them any money. Employee
owners however will have the right 1o receive the value of the shares at the point
they voluntanly leave a business,

Extension of maternity leave notice periods
Question 12:

What impact will this change to maternity notice period have on
employers?

The TUC believes emplovers will gain lictle from this proposal. Instead, women
will potentially take longer leave than they otherwise would and employers could
sce the rate of return from maternity leave drop,

The long notice requirement together with the proposed exclusion of employee-
owners from the right to request flexible working will make it more difhicult for
mothers to plan for their return to work, It takes time, particularly for first-time
parents, to get confirmation of childeare places and to make requests of their
employers to vary working hours 1o accommodate childcare arrangements.

If an employer ignores a request for fexible working because they believe they do
not need to consider 1t from an employec-owner, or fails 1o respond in good fime
as they are not hound by the deadlines in the statutory procedure or guidance,
then a woman will struggle to meet the 16-week notice requirement for her
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preferred return date. Her return will be delayed and if she perceives the employer
is treating her unfairly and making life unnecessanly difficule for her, she may
decide not to returen ar all. An EQC survey in 2005 of over 1,000 women who
had recently waken marernity leave found that those who thought they had been
treated unfairly during their pregnancy or maternity leave were six times more
likely to never return to work. And of those who did not return to their pre-birth
employer, most suffered a significant drop in pay and status in their subsequent
job.

In reality, most women give an indication of their return date prior to taking leave
as this enables plannimg for all parties, The existing 8-week statutory notice
period of the actual revarn dare is sufficient for employers to plan and prepare for
the return, while giving women and theie families tme 1o put in place childcare
and other arrangements so they can confirm that date,

Question 13:

What, in your view. would employers do if employees wish to
return early without giving 16 weeks' notice?

It is difficult o see what benefir an employer would gain from not allowing the
emiplovee to return carly withourt giving 16 weeks' notice. Most cover
arrangements will not require 16 weeks” notice to bring to an end, the standard 8
weeks' notice is sufficient.

Suspending a woman on unpaid leave until they fulfil the 16-week notice
requirement is likely to sour the relattonship between employer and employee-
owner and could resule in the woman not returning at all,

Question 14:
How will these changes impact on a company’s payroll provisions?

The TUC not foresee any impact on a company’s pavroll provision. Tt will be
important however for the government to close any loopholes in the legislation
which would enable the use of scams where employees are offered shares in, and
emploved by, a payroll company, or an *‘umbrella company” and then placed 10
work on a regular basis for a larger and more profitable company.

Question 15:

What effect will a compulsory 16 weeks® early return notice period
have on the length of maternity leave that mothers take or
adoption leave that parents take?

It 1s likely to mean that mothers or adopters take longer leave as they and their
partners will have less time to plan for their actual retuen date prior to having to
give notice. For example, a woman who might want to take 26 weeks' maternity
leave would have to give notice of her actual return date when the baby was just
six weeks' old if she had taken four weeks' leave prior to the birth {which is quite
comman), This is very carly in a baby's life and parents are unlikely to feel ready
or able to decide upon the best childcare arrangements at this stage and confirm
the actual retuen date,
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Loss of the right to request flexible working

Question 16:

Do you think 4 weeks is the right period? If not, why not? What
would be the impact of a shorter or longer period?

The proposal ro exclude employee-owners from the right to request flexible
working is completely ar odds with the government’s commitment to create a
universal right to request to encourage greater take-up of flexible working,

The government’s consultation on Modern Workplaces in May 2001 stared thar:

“The existing right to request has been a success... But we want o go further, We
think that by extending the right to request flexible working o all emplovees, we
can spread the benefits flexible working brings 1o all parts of society and the
economy.” It went on to state that it estimated this would benefit business by an
average of £52.4m per year.

The right to request has been effective in increasing the availability of flexible
work options and access to flexible working in a wider range of jobs." It is far
from being an oncrous procedure for emplovers, e simply requires an emplover to
discuss a request with an emplovee, to respond in writing and to give the
employee a chance 1o appeal a negative decision before making a final decision.

The TUC believes that excluding employee-owners from this right is likely to
reduce the availability and range of flexible work options to this group of
WOrkers,

It would also create the impression that a request for flexible working from an
employee-owner never has to be properly considered. However, an employer
could find themselves facing an indirect sex discrimination ¢laim if they do not
consider a request from an employee-owner returning to work after materniey
leave. While ignoring a request from a disabled employee-owner could result in an
unlawful failure to make a reasonable adjusiment.

The granting of the right to request only to those employee-owners returning
from parental leave will further confuse employers.

Loss of the right to request time to train
Question 17:

What impact do you think this proposal would have on the ability
of employee owners to access support for training?

The consultation document states that “skills and training are important to driving
a business forward,” The TUC shares this view, In our OpINIoN, ACCess [o training
1s central to encouraging innovation and increased productivity. It is therefore
surprising that the government has decided remove the right 1o request time 1o
train from employee owners,

" hrpdiwww.equalityhumannghts comfuploaded _Alesfresearch?16_flexibleworking. pdf
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In losing the right to request time to train, emplovee owners would no longer
have the legal right to at least one meeting a year with their employer 1o discuss
their training needs. Employee owners would also lose the nghe to request
financial suppart or to propose flexible working patterns to accommodate their
training needs and to have them praperly considered by their employer.

In the TUC's experience, the right to time to train has proved successful.
Research undertaken by unionlearn reveals that seven out of ten requests for time
to train have resulved ina positive approval or a reasonable compromise. Three
quarters of employers have also had no difficulty in responding to requests with
28 days. There is also no evidence of disputes over training leading to
cmplovment tribunal claims.

Removing this right would mean that an individual's aceess to traming would
depend solely on an emplover’s own policies and practices. The TUC questions
the government’s confidence that companics who choose to have emplovee
owners will fully integrate training™ and *accessing appropriate training will be
casier for employee owners™, The UK Employer Skills Survey 2011 showed that
41%: of UK employers say they did not train any of their staff and 46% of UK
employees (around 13 million) did not receive any training. The removal of rights
to request time to train for employee owners is unlikely to buck this trend.

The TUC also notes that the right to request time to train currently only applies
to employers with 250 or more employees. The removal of this right appears
imconsistent with the government’s assertion that employee owner proposals are
principally aimed ar small and medium sized but fast growing businesses. Rather
it suggests that the government anticipates that employee owner contracts
schemes will be adopted more widely by larger firms.

Implications for company law
Question 18:

Do you have comments on the Government's intention not to
amend Company Law to implement the employee owner proposal?

The TUC does not have comments on this point,

Tax and anti-avoidance
Question 19;

The Government welcomes views on particular safeguards that
would need to be applied, in order to minimise opportunities for
abuse.

The TUC believe it will not be possible to safeguard against abuse, as these
proposals effectively open a new tax avoidance loophole which will allow
employers to provide employees who currently receive shares as part of their
remuneration package with an opportunity to reduce the amount of CGT they
pay on these shares if they sell them. The only way o fully guard against this
outcome is to withdraw the proposals, The impact could be mingated by

introducing a cap on the level of gain not subject to CGT, although this would
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also disadvantage employee owners who could then receive a lower value on their
shares than they would otherwise be entitled to.

We also believe there is a significant risk that ownersfounders'directors of new
small companies will classify themselves as *employee owners', meaning that they
could then whollv exempr all gains they might make in the future from rax
aliogether, irrespective of capital gains tax entreprencur's relicf, Again, we can see
no way to fully minigate this risk, The legislation could specify that ‘employee
owner’ status should not be available to owners/founders and direcrors, but even
if such provisions were introduced it is hard to sce how they could be enforced.
Alternatively, Government could legislate to prevent any one individual owning
mare than a certain proportion of shares {for example §%) at the point ar which
they became an employee owner. But again, this could serve to unfairly limit the
total value of shares that genuine employee owners were provided with.

GQuestion 20:

The Gevernment welcomes views on whether the existing tax rules
which apply to share-for- share exchanges (such as when a
company is taken over) and schemes of reconstruction should apply
where shares issued in return for taking up the new status are
involved.

If the Government moves ahead with this scheme the TUC believes that tax
existing rules (whereby employees in companies being taken over are offered the
chance 1o exchange their shares for shares in the new company, with the shares
they are offered valued at the takeover price {rather than having to sell their
existing shares and therefore incur tax)) should remain in place. These rules
should apply regardless of whether the takeover means that employee owners are
provided with the chance to regain their employment rights as part of the
takcover Prowoss,

General guestions

Question 21:

What impact do you think the proposals will have on labour market
flexibility - that is in relation to hiring and letting people go?

Business lobbyists have argued that weakening unfair dismissal rights would help
to boost recruitment. However, this claim is not substantated by the evidence.

The UK already has one of the maost lightly regulared labour markets in the
industrialised world, OFECD research reveals thar among the world's 36 most
prosperous countrics, only workers in the USA and Canada have weaker
employment protection than UK employees.” The World Economic Farum's

" DECD Employment [ata,
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latest Global Competitiveness report ranked the UK 5th out of 144 countrics for
Nabar market efficicncy’ (based on a survey of husiness executives).”

Academic studics have repearedly found that employment protection legislation,
mcluding unfair dismissal righes, doces not have a detrimental impact on
unemployment or employment levels.” However, the adoption of deregulatory
policies is likely to lead to increased inequality and in-work poverty,” The
removal of unfair dismissal rights and the ensuing job insecurity s likely 1o
damage consumer contidence, suppress demand and make it more difficult for
emplovecs to access morigages. ™

As highlighted in the responses to questions 7& 8, the government's own research
also confirms that most employers do not perceive the current level of regulation
as a major constraint on growth,” Unfair dismissal regulations do not even
feature in the list of top ten regulations which employers cite as a deterrent o
growth.

Labour market analysis also docs not support the argument that weaker dismissal
rights will lead to increased employment and lower unemployment levels. Rather
it suggests that employment protection legislation (EPL) tends to discourage
emplovers from hiring during periods of growth but ic also discourages layoifs
during periods of recession, Over the cconomic eyele as a whaole, the effect on
employment levels tends to be neutral. This point was illustrated in recent
comments by John Philpott, the Chief Economist at the CIPD:

“The vast weight of evidence on the effects of enploymment prrotection
legislation suggests that while less joby pratection enconrages ncreased
Briring during economic recoveries it also results in increased frring during
dowrttieens, The overalf effecr s divos smply o make anploymon© fos

" herpaionw Eneferumaurg/docWEE G

“ See Howard Reed (2010) “Flexable with the Tratlf Exploring the Relationsfip befivven Labour
Market Flexibifity and Labowr Alreket Performumee” For a detatled revicew of recent rescarch.

Y Wilkinson, Richard and Picker, Kage (2009 The Sper Levels wlry equality i3 better for everyone,
Allen Lane. See also Howard Reed (20000 *Flexifde wath the Trk! Exploring the Relstionstopy
Between Labowr Marker FlexiBality avd Labowr Marker Performance” TUC, London.

== See the TUC response to the BIS consultation on Dealig with dismassal and *no Eaule
eompensated dumissal® for micro busimesses:

hirpediwosw oc o akinachles 246 o Faplidsmissalpdf 3 Abso see the Government Response 1o
this call for evidence horpiwww, bisgovok/aseisbseorgemplosmemizmattersidocsid i -1 14 3-
dispriissl-fue-piigio-bisineous-responsepd |, Seprember 2002,

" 15 Senall Business Baroencter August 2001, publshed im Ocrober 20001
htpatiwonow bis g bl asscts Piscoretcnierprise!dogs's' | L-p7 3g-sme-busingss-barometer-aegist-2011
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In its response to the recent BIS call for evidence on compensated no faule
dismissal (NFIY) the government concluded:

‘that there is insufficient support and evidence that NFI} would have a
positive impact on the UK labour market ... The Government has
therefore decided it will not take forward proposals for NFD,

This analysis applies equally to the proposals on employee owners. The TUC
therefore calls on the government to drop the propesals on trading rights for
shares.

Questions 22 & 23;

Would you be likely to take up the new status? What would the
impact of the status be on your business?

Question 23:

What are your views on the take-up of this policy by:
a) Companies?
b) Individuals?

The TUC expects that there will be limited take up of this policy amongst good
practice employers. Many employers recognise that it would be bad practice and
bad business to seck to trade employees key employment rights in return for
shares. Such polices will make it more difficule for companies 1o recruic quality
staff who will perceive fow advantages in trading basic protections for potentally
worthless shares. The policy will also have a damaging impact on workforee
maorale and productivity. luis also likely 1o damage the reputation of businesses
with their customers and the wider public, It will also be complex and costly for
businesses to set up and administer this policy. We suspect therefore than most
good practice employers will be deterred from using the palicy.

The TUC is, however, seriously concerned that less scrupulous employvers will
seck to exploit the policy as a means of avoiding emplovment rights obligations
and trearing their staft fairly, There is a serious risk that the proposals will help
to generate a hire and fire culture in some businesses and will lead to staff being
mistreated at work.

The TUC expects, that with the exception of same high paid individuals who wish
to take advantage of the tax loopholes, this policy would prove highly
upattractive to the vast majonty of emplovees, The TUC however is extremely
concerned that many emplovees will nor be given a choice over whether 1o sign an
emplovee owner contract and thereby lose out on key workplace rights.

Equality impact assessment

* berpatfowew cipd coukipressofice/press-relea sy pestinna Ble-merit-waterine. 150y
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Question 24:

What are your views on the equality impact assessment? Are there
other equality and wider considerations that need to be
considered?

The Equality Impact Assessment is not adequate. ¢ fails to properly consider the
differential impact on particular groups of excluding employee-owners from the
right to request tlexible working. Tables are presented on the proportion of
people by protect characteristic who work full-time and work flexibly. But by
only focusing on full-time workers it completely misses out a major group of
flexible workers from the analysis — those who work part-time where there are
significant differences between groups, particularly between men and women. It
also ignores numerous responses to questions in the same BIS survey from which
it has taken the data on full-timers, which show a significant differences between
protected characteristic, For example, 28 per cent of women had made requests
for flexible working in the past two years, compared 1o 17 per cent of men and 33
per cent of women said flexible working was “very important”™ to them in
deciding whether to rake a job compared to just 14 per cent of men.

The EIA concludes that there are no gender impacts or consequences related to
pregnancy and maternity from the proposal to exrend the notice period for return
from maternity leave to 18 weeks. [t sugpests it is merely a procedural change
with no consequences for new mothers. However, as stated in response to Os,12-
15 above, this procedural change, particularly in conjunction with the exclusion
of employec-owners from the right to request flexible working is likely to lead 1o
women taking longer leave than they would have otherwise intended and possibly
to more women not returning from leave,

It is also a matter of serious concern to the TUC that the government has decided
to introduce legislation on this proposal before full consultation has been
completed and before a full impact assessment has been underraken, The
government appears intent on driving the policy through regardless of its impact
on employees, emplovers and the wider cconomy.

These implications include increased job and financial insecurity for employees,
particularly in redundancy or insolvency sitwations; the negative equality impacts
outlined above; the damaging cffect on workforce morale, innovation and
productivity; increased difficulties for businesses operating the scheme to attract
and recruit quality staff; increased costs for businesses in sctting up and
administering employee owner schemes; and the damage on business reputation
amaongst customers and the wider public,

In drawing up these policies the government also appears to have completely
ignored its own research and the wider evidence that was gathered during the call
for evidence on proposals for compensated no fault dismissal. This is remarkable,
given that the government published a comprehensive and evidence-based
response to the call for evidence less than a month before the Chancellor made his
announcement. As noted above, this response concluded that *there is insufficient
support and evidence that NFD would have a positive impact on the UK labour
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market”. The same analysis applies equally to the current proposals, The TUC
therefore calls on the government to withdraw its proposals and instead 1o adopt
a clear and effective strategy for sustainable growth,
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Department for Business
Innovation & Skills

BIS

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employee owner status: can be found at:

http:fiwww. bis.gov.uk/Consultations/consultation-on-implementing-employee-owner-
status?cat=open

You can complete your response online through SurveyMonkey :
(hitps:Mfenvrve surveymonkey.com/s/50QJ0Q935)

Alternatively, you can email, post or fax this completed response form to:
Email:

implementing.employee@bis.gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Street

London SW1H OET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government
Information, make available, on public request, individual responses,

The closing date for this consultation is: 8 November 2012



Your details
MName: Anya Palmer
Organisation (if applicable):

Address: Old Square Chambers
10-11 Bedford Row

London WC1R 4BU
Telephone: =
Fax:

Please tick the boxes below that best describe you as a respondent to this:

Business representalive arganisationftrade body
Central government

Charity or social enterprise

Individual

Large business (over 250 staff)

Legal representative

Local government

Medium business (50 to 250 staff)

Micro business (up to 9 staff)

Small business (10 to 49 stalf)

Trade union or staff association
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Other (please describe) Self employed bamster



Question 1: How can the government help businesses get most out of the flexibility
offered and the different types of employment statuses?

Comments:

I'm sorry but this question does not make sense.

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Comments:

Again this question does not make sense.

Question 3: What restrictions, if any, do you think should be attached to the issue of
shares or typos of shares?

Comments:

A fundamental problem with this scheme is that that the so-called employee-
"owner" is not really an ownor in any meaningful sense, and not in control. Itis too
easy for the real owner(s) to dilute the value of the shares to a peint where thoy are
worthless eg by (a) increasing their own salary and perks, reducing profitability so
the shares pay no dividend (b) taking out a lean from the real owner{s) at an
exorbitant rate {¢) choosing to invest any profit in capital investment rather than pay
out dividends or (d) issuing further shares thus diluting the value (these examples
are merely illustrative and by no means exhaustive).

This problem may not arise for companios that have gong public and listed; they do
arise for small employers and start-ups which are precisely the target market for
this scheme.

The BIS proposals do not provide any safeguards to address this problem.
Question 4: When an employoer buys back forfeit shares, should this be at full
market value or some other level {(eq. a fraction of market value) should some othor
lovel be allowed in certain circumstances?

Comments:

No comment

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an independent

valuation was required?

Comments:



Mo comment

Question 6: The Government would welcome views on the lovel of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employoe owner status.

Comments:

Businosses should be aware that there is a whole set of employment rights which
this scheme will not exclude them from, and if they rely on this scheme to dismiss
someone or make someone redundant they may find thoy face a more axpensive
claim for discriminatory dismissal instead.

Individuals who are given the choice should be aware that if they accopt, they are
signing away key employment rights in exchange for shares with a face value of
£2,000, that the rights they are signing away are potentially worth much much more
than that, and that even the shares they do get can easily be rendered worthless
(see answer to question 3 abovae).

Further this question presupposes that individuals will be given a choice. |
understand the government in fact proposes that omployers be able to impose the
employee-owner model in the case of new contracts. [tis plainly wrong that any
employee should be forced to take part in this scheme or told that if they do not
accept such a contract they will not be employed. The government should
recensider this.

Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers' appetite for recruiting?

Comments:

MNone. This is effectively tho Boocroft proposal with window dressing. The
government sought evidence in support of the Beocroft theory that allowing
employers to "fire at will" would lead to increased appetite for recruitment, and they
never found it. In fact the theory is disproved by what happened in 1999 when
Labour made it easier to claim unfair dismissal (by reducing the service
qualification from 2 years to 1) and there was no adverse effect on employment
figures.

Question §: What benefits do you think introducing the employeo ownor status in
with limited unfair dismissal rights will have for companies?

Comments:

Very limited benefits given that employees already have to havo two years' service

before thoy can claim unfair dismissal, but can still complain to a tribunal about the
dismissal before two years andfor oven if they are on an "employee-owner™ contract



if they believe the dismissal was discriminatory or otherwise impermissible (eg
whistleblowing).

Question 9: Do you think these benefits will be greator for larger, smaller or start-up
businessos?

Commants:

As already indicated | believe the benefits will be vary limited and this applies to all
businesses. Small businesses are probably at a greater risk as they are less likely
to have proper procedures in placo and may be lulled into a false sense of security
that they do not need proper procedures thanks to the employee-owner scheme.,

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

{1) employers in the scheme will be at increased risk of such claims if a claim for
ordinary unfair dismissal is not available {2) discrimination claims will be more
complicated factually and will take longer than ordinary unfair dismissal claims, so
these claims will be more oxpensive to defend, and (3) employers will be at greater
risk of losing if they have not followed proper procadures.

Question 11: What impact do you think intreducing the employee owner status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

As for unfair dismissal claims. The best way to mitigate the negative impacts that |
can think of is not to implement the scheme in the first place.

Question 12: What impact will this change to maternity notice period have on
employers?

Commonts:

Vary limited, given that the employee only has to give notice at all if she is returning
to work early.

Question 13: What, in your view, would employors do if employees wish to return
oarly without giving 16 weeks' notice?



Comments:

It would depend on the circumstances.

Question 14; How will thoze changos impact on a company's payroll provisions?
Comments:

No idea.

Question 15; What effect will a compulsory 16 weeks' early return notice period
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Comments:

None if they plan in advance,

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be tho impact of a shorter or longer period?

Yes[ ] MNo [
Comments:

This question does not make sensa.

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Comments:

No comment

Question 18: Do you have any comments on the Gevernment's intention not to
amond Company Law to implement the employee owner proposal?

Comments:

No comment

Question 19: The Government welcomes views on particular safeguards that would

need to bo applied, in order to minimise opportunities for abuse.

Comments:



The government needs to address the concerns | cutlined in responding to question
3. Unfortunately the only real safequard | can think of in relation to those concerns
is not to implamant the schema.

Question 20: The Government welcomes viows on whotheor the oxisting tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken ovor) and schemas of reconstruction should apply where shares issued in
return for taking up the new status are invelved

Comments:
| am not a tax lawyer and not in position to comment on this, Howaver, as a

taxpayer | am opposed to the taxpayer subsidising with tax perks those employers
who wish to buy their way out of their basic obligations as an employer.

CQuestion 21: What impact do you think the proposal will have on labour market
flexibility — that is, in relation to hiring and letting pecple go?

Comments:

Nono - soe my rosponse to question 7 above.

Question 22: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Commonts:

The question appears to presuppose that | am a business and not an employee. |
would hope that you are also intorested in the viows of employeos. | am not an
employee but if | were | would not take up the scheme. As a barrister | am self
employed but | am also, as a member of my chambers, a small business employer.
My chambers would not be likely to take up the new status.

Question 23: What are your views on the take-up of this policy by:
a) companies?
b) individuals?

Comments:
| noted tho response to the proposal in the press. | believe only a small number of

businesses will want to take it up. | believe even fewer individuals will want to take
it up and that is why the scheme should remain veluntary.

Question 24: What are your views on the equality impact assessment? Are there
other equality and wider considerations that need to be considered?

Commonts:



No comment

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledgo receipt of individual responses unless you tick the box
below.

[<] Please acknowledge this roply

Question 26 : At BIS we carry out our research on many difforent topics and
consultations. As your views are valuable to us, would it be ckay if we were to
contact you again from time to timo gither for research or to send through
consultation documents?

Yes[<] Nol[ ]
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CWU submission to the Department of Business Innovation and Skills
consultative exercise on "Employee Owner Status"

1. The Communication Workers Union represents over 200,000 members working in the
poslal, telecommunications, financial services and business sernvices sectors, We have
members in over 50 companies, ranging from large multinalional employers such as
British Telecommunications and Telefonica 02 to small companies in the industrial
seclors concerned. The vast majority of our members work in companies that are either
government owned or are publicly listed, Only a very small minornity of members work in
private or unlisted entarprises.

2. If the government acts on its stated intention Lo follow through the provisions in the
Postal Services Act that enable a sale of Royal Mail, this could lead to a situation where
the overwhelming majority of the CWU's members are employed in the private sector.
Proposals for eslablishing new ‘employee owner’ employment arrangements are of
direct interest and relevance to our membership.

3. We do not support the government's proposals and have a number of serious
concerns aboul the process of consultation, the lack of evidence underpinning the
proposals and the likely outcome of their implementation,

4, Al the oulsel, we musl express concern at the way in which this consultative exercise
is being conducted. Allowing only a three-week period of consultation for proposals of
such significance is not good practice. In particular, we are cancerned Lhat no full Impact
Assessment has been undertaken and could not possibly take place within such a
constrained timeframe. This is a clear indication of the rushed and ill-considered nature
of the proposals. The Equality Impact Assessment is, we feel, inadequate as it fails lo
properly consider the differential impact on particular groups of exclusion from the right
to request flexible working.

5, Additionally, we are surprised by the decision to incorporate provisions relating to this
project into clause 23 of the Growth and Infrastructure Bill, before consultation has taken
place, and to lay lhe Bill before Parliament on the same day as lhe public consultation
was launched.

6. We are profoundly concerned that the principle underpinning these proposals - that
statutory employment rights are effectively negotiable and can be bought out = is not
being considered at any paint in this process. While we oppose such a move and
believe it undermines the fundamental nature of these rights, we believe the government
could, at the very leasl, engage in a meaningful consultation on the principle of
individuals being given the opportunity to effectively sell their rights. The list of current
employment rights that are proposed lo be 'traded’ include those thal have been a very
well entrenched part of the employment law landscape both domestically and
internationally for many years, even decades.
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7. Itis confusing as to why the governmenl Is seeking lo reintroduce what is effectively a
revised version of Lhe rejecled Beecroft ‘compensated no-fault dismissal’ proposals. The
original Beecroft proposals, on which the government consulted eardier this year, would
have allowed employers to dismiss employees where no fault was identified on the part
of the employee provided that a set amount of compensation was paid. Following
consultation, this proposal was dropped by the government en the grounds thal: "The
majority of respondents who answered the question did not agree that NFD [No-Fault
Dismissals] would benefit micro businesses, Locking al employer responses in isolation,
it is clear that even amongst the business community only a minonty expressed support
for the measure™

i BIS (200 2), Dealing with dismizsal and “compensated no foult domizsal’ for micro businesses: Government
resporse, [Seplember 2012
11

B. The proposals currently under consideration effectively reintroduce the idea of no-fault
dismissals (NFD), replacing core employment rights with an allernative thal is argued lo
be appropriale or effective. However, inslead of compensaled no-fault dismissals, the
exchange proposed here Is in the form of shares of questionable value, rather than cash
compensation. The principal underpinning these proposals is very similar to the
government’s original proposal. Therefore the evidence provided to and analysed by
government remains relavant. Indeed, unlike proposals for NFD compensation, the
employee does not relain the ‘assel’ they have received in exchange for their rights
beyond the ending of thal employment. Il is very unclear why the government is now
reaching a new conclusion in contradiction to its September position.

9. We believe the rights under consideration have demonstrably improved employment
relations and the economic performance of enterprises, and note, for example, the
TUC's citation of a more than £50m benefit to business of the availability of flexible
working patterns. We are theraefore further concerned that these gains will be
undermined by the proposals without adequate safeguards being proposed to remedy
any detriment.

10. We are also concerned thal the philosophical approach that appears to underpin this
initiative has not been validated. It cannot be said with any confidence that the proposed
‘employee owners' will have a transformational effect an the enterprises in which they
work such thal the need for the employment rights that have been traded is alleviated.
Mo evidence has been provided. Indeed, the government's own analysis of evidence
abtained in the course of its ‘compensated no-fault dismissal’ consultation found that: *A
majority of stakeholders highlighted the potentially detrimental impacts on employees,
though empirical evidence was limited. The decreased job security NFD would engender
could hurt morale, job satisfaction, productivity, loyally, and the employerfemployee
relalionship.”z There is therefore a potential significant cost for participating enterprises.
3



11. Of further concern Is the fundamental inequily associated with the propesals in that
the shares allocated would not have associaled voting rights or dividends guaranteed.
The proposal that they would be forfeited at the end of employment also raises for us the
possibility of employment relationships being artificially ended for reasons associaled
with how the equity of an enterprise s allocated rather than the conduct or performance
of an individual employee.

12. Moreover, there are serious practical issues about which the government's
consultation document does not reach satisfactory conclusions. Of major concern, and
already raised by a number of stakeholders, is how small unlisted companies will be able
lo adequately value the company at the beginning and end of ‘employee owner'
contracts. This would need to happen for the share scheme to be meaningful, but the
cosls are likely to be prohibitive, It is therefore unclear how the slarl-up firms the
government is targeting will be able to engage with such a scheme.

13, It is also unclear who will benefit from such a scheme, It already possible for
employee shares to be exempt from Capital Gains Tax (CGT), with an annual allowance
of £10,600. To receive any advantage from the CGT exemption that the government
proposes, employees would have lo see very significant increases in share value,
Moreover, in many cases, especially for long-serving employees, the value of share will
be lower than the value of statutory redundancy pay. It is therefore unclear that the trade
will be of value to many employees and there is a risk that employees trade in rights on
the promise of rewards that will never materialise.

14, As well as the ‘contracting oul’ of certain employment rights, and the uncertainty,
vulnerability and cosl that this, we submit, will inlreduce for employers, we also have
particular concern at the proposal to creale a new employment slatus. Such an act in
itself does not appear lo us to be cost-effective, especially in the current circumslances
and given the proposed focus of Lhis initiative on SMEs.

15. We further believe that if enacted, these proposals will have two particular
unintended consequences. Firsl we beliave that they will expose corporate participants
to allegations of unfair competition from competitars who may be unable to offer a similar
facility to their own employees, and who will not therefore qualify for the capital gains tax
exemption on share-driven profits. Second, we believe that some larger, in some cases
much larger. share awning employers will feel misled by the remarks made by the
Chancellor in introducing this proposal in Oclobers) as, for the reasons oullined in this
submission and elsewhere, there Is no evidence to suggest that this proposal will
increase a sense of corporale responsibility for the well-being of enterprises and
employees by expanding and diversifying the share owning base in a meaningful way.
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16. Above all, we fear Lhal the proposals will do little to benefit employees. There is a
real risk they will be used simply to enable employers lo avoid core employment rights, It
is essential that employees have genuine choice over whether to entar into such an
arrangement, Employers should not be able to require employees 1o sign up lo such
arrangements and they should not be able to be used as a condition of employment. ILIs
very likely that unscrupulous employers will seek to make ‘employee ownership® status a
condition of employment. Employers could do this at no cost to themselves, offsetting
their value by incarporating them into the remuneration package. The net result would
simply be fewer protections for the employee and a proporlion of their remuneration
package at risk - as share value may fall - through no choice of Lheir own.

17. We urge the government to take note of an emerging yet strong consensus that, at
best, this proposal is misplaced.

18. We nole that the CBI, CIPD and large employers such as Sainsbury's have indicated
that al best this Is a "niche idea”™ and al worsl it will lead lo deteriorating levels of trust
between the public and businesses. Leading law firm Linklaters are reported as
describing the proposals as “odd” and “a back-door implementation of one of Adrian
Beecroft's recommendations”.a

A hp e wsaredy on ok ahes s TLID0EL g g mpln pe-osser-plies 1 | gLt Junin

5 hipotawia bin pow ubasscia T IS Dors husencss -lns dics s I"-'-IH sharing-saeesi-nulall-pivsos empho ee-oaarsrsbap gl

19. We undersland why employers have such concerns. The costs 1o business in terms
of a more complex set of administrative arrangements, an increase in the cost of
voluntary exits and (especially for the SMEs at whom this is aimed) a diluting of the
already limited equity are all, to our mind, strong arguments. We also note that cancern
about these issues is not just the preserve of employers but also our members who wark
in smaller enterprises in particular.

20. We are also concerned and confused as to the impact of this proposal on existing
Employee Share Ownership Programs (ESOPs). These have been almost universally
accepled as a positive and flexible companent of many remuneration or engagement
proegrams utilised by employers and enjoyed by employees,

21. We cannol help but anticipate that if the 'employee owner’ proposals are developed
further to the point of implementation, it can only confuse and have an adverse impact
on the standing, efficacy and take-up of existing ESOPs.

22. Furthermore, the government's awn recenl review into this subjects made no
reference to the notion of 'employee owners' and strongly suggesled
5



that the characteristics of a successful employerfemployee relationship did not contain
the fealures of this proposed scheme,

23, We fully endorse the views expressed by the Trade Union Congress in their
submission and for the reasons expressed therein and above we strongly urge the
government lo accept that whatever their intentions, there is no enthusiasm for this
proposal and that the limited resources of the department is better focused elsewhere. In
particular we fully support the TUC response to the specific questions posed in the
consultalive document.

24. For further information on the view of the CWU or should the reader have any further
questions, please contact:

Billy Hayes

General Secretary
Communication Workers Unian
150 The Broadway

Landan

SW19 1RX

Tel:

Fax:

Emall



Department for Business
Innovation & Skills

BIS

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employece ownaer status: can be found at:

http:.iwww bis gov.uk/Consultations/consultation-on-implementing-employee-owner-
status?cat=open

You can complete your response online through SurveyMonkey :
{(hitps: e surveymonkey.com/s/5QJQ835)

Alternatively, you can email, post or fax this completed response form to:
Email:

implementing.employee@bis.gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Streel

London SW1H QET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government
Information, make available, on public request, individual respanses.

The closing date for this consullation is: 8 Nevember 2012



Your dotails

Name: Jenny Moss

Organisation (if applicable): Kalayaan

Address: 13 Hippodrome Place, London, W11 45F
Telephone:

Fax:

Please lick the boxes below that best describe you as a respondent to this:

Business representative organisationftrade body
Central government

Charity or social enlerprise

Individual

Large business (over 250 staff)

Legal representative

Local government

Medium business (50 to 250 staff)

Micro business (up lo 9 staff)

Small business (10 to 49 staff)

Trade union or staff association
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Other (please describe)



Question 1: How can the government help businesses get most out of the flexibility
offered and the different types of employment statuses?

Comments:

Qur organisation has a commitment to social justice and gender equality and this
informs our employment policies. We would not use contracts which involve a loss
of fundamental employment rights, as proposod for tho Employoo-Owner contracts,
as this will have a negative impact on both social justice and gender equality.

In particular, wa are concerned about the negative impact on gender equality of
introducing additional barriers to labour force participation for new mothers,
through increasing the notice period for early return from maternity leave and
restricting tho right to request floxible working. We aro concernod that the removal
of unfair dismissal rights, rights to training, and rights to statutory redundancy pay
will impact harshly on the meost vulnerable workers who are in the weakest
negotiating position in the employment market.

We would be better able to make use of the flexibility of different forms of
employment status if all basic employmaent rights were preserved in the Ownor-
Employee contracts. This would remove the ethical barriers to using this contract.
Wa note that charities and social enterprises have a variaty of corporate forms,
including forms which would support the issue of shares to employees.

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Comments:
We would not consider using a contract which invelved the loss of fundamental
omployment rights, as proposed for the Employee-Owner contracts, A contract of

this kind will have a negative impact on both social justice and gender equality and
conflicts with our organisational commitment to social justice and gender equality.

Question 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Comments:

Mo answer

Question 4: When an employer buys back forfeit shares, should this be at full
market value or some other level {eg. a fraction of market value) should some other

level be allowed in certain circumstances?

Commonts:



No answer

Question 5: How should a company go about carrying out a valuation of the sharos?
What would the administrative and cost impact bo for a company if an independent
valuation was required?

Commonts:

No answer

Quostion 6: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status.

Comments:

As the Employee-Owner contracts involve a substantial loss of employment rights,
wo consider it essential that individuals receive good advice on the implications of
entering into this form of employment contract. This should consist of written
information, telephene advice and face-to-face advice, including advice and
informaticn in community languages.

We are conscious that tho capacity of voluntary sector organisations to provide
advice of this kind has been signficantly reduced as a result of widespread cuts.
We recommend additional funding for information and advico agencies to assistin
meeting the increased need flowing from the new form of contract.

Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers' appetite for recruiting?

Commaeants:

We do not anticipate that the introduction of the Employee-Owner contract will have
any positive impact on recruitment by ethical employers. The loss of fundamental
employment rights, as proposed for the Employee-Owner contracts, contravenes
social justice and gender equality principlos. This will prevent ethical employers
from taking up this form of employment contract.

Question 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Comments:

We would not consider using a contract which removes unfair dismissal rights.

These are fundamental employmont rights. This would be inconsistent with our
commitment to social justice and gender equality.



Question 9: Do you think these benefits will be greater for largor, smaller or start-up
businessos?

Commaents:

We do not think that the Employee-Owner contract will bo attractive to any ethical
employer, irrospoctivo of their size.

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

By removing the right to pursue a claim for unfair dismissal, individuals on
Employee-Owner contracts will be prevented from exercising their basic
employment rights. We anticipate that more vulnerable workers will experience
unfair treatment as a result. We expect that fowor vulnerable workers will be able to
tako their cases to the employment tribunal.

Individuals on Employee-Owner contracts will retain the right to take a
discrimination claim to the employment tribunal. We are conscious that
discrimination claims are time consuming and difficult to pursue. Evidence from
the 2005 Equal Opportunities Commissicn inquiry into pregnancy discrimination
found that 30 000 women lost their jobs each year as a result of pregnancy
discrimination. Only 3% of those woman took their claim to the employment
tribunal. We expect to see a further drop in the proportion of discrimination claims
which go to the employment tribunal following the Government's planned
introduction of substantial fees te pursue employment tribunal claims in 2013.

As omployors with a commitment to social justice and gender equality, woe are
concerned at any measures which reduce employees' access to the employment
tribunal.

Question 11: What impact do you think introducing the employee owner status with
no statutory redundancy pay will have for businesses, in particular, smallor
businesses and start up businosses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

We would not consider using a contract which removes statutory redundancy pay

entitlements. These are fundamental employment rights, This would be
inconsistent with our commitment to social justice and gender equality.

Question 12: What impact will this change to maternity notice period have on
employars?
Comments:

We would not consider using a contract which increased the notice pericd for early



return from maternity leave. This is restricting a fundamental employment right and
would be Iinconsistent with cur commitment to social justice and gender equality.
Increasing the notice peried for early return frem maternity leave will increase the
pressure on women at a time when they should be able to focus on their now baby
and on their own recovery from the birth. Many women will find it difficult to plan
their arrangements for roturn te work 16 weeks in advance, as they will need to
finalise childcare and resolve flexible working arrangements. This unnecessary
prossure is likely to result in more women resigning their jobs during maternity
leave. This will reduce women's labour market participation and increasa the

gender pay gap.

Question 13: What, in your view, would employers do if employees wish to return
early without giving 16 weeks' notice?

Comments:

Mo answor

Question 14: How will these changes impact on a company's payroll provisions?
Commonts:

Mo answer

Quaostion 15: What effect will a compulsory 16 weeks' early return notice period
have on the length of maternity loavo that mothers take or adoption leave that
parents take?

Comments:

Increasing the notice peried for early return from matoernity leave will increase the
pressure on women at a time when they should be able to focus on their new baby
and on their own recovery from the birth. Many wemen will find it difficult to plan
their arrangements for return te work 16 weeks in advance, as thoy will need to
finalise childcare and resolve flexible working arrangements. This unnecessary
pressure is likely to result in moere women resigning their jobs during maternity
leave.

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be tho impact of a shorter or lenger pericd?
Yes[] No

Comments:



We would not consider using a contract which reducad or restricted the currant
right to request flexible working. This is a fundamental employment right. This
would be inconsistent with our commitment to social justice and gender equality.

Question 17: What impact do you think this proposal would have on the ability of
amployae owners to access support for training?

Comments:

Mo answer

Question 18: Do you have any comments on the Government's intention not to
amend Company Law te implement the employee owner proposal?

Commaents:

Mo answer

Question 19: The Governmeant welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse.

Commaonts:

No answor

Question 20: The Government welcomes viows on whother the oxisting tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken over) and schemes of reconstruction should apply where shares issued in
return for taking up the new status are invelved

Commaents:

No answor

Quostion 21: What impact do you think the proposal will have on labour market
flexibility — that is, in relation to hiring and letting people go?

Comments:

We do not anticipate take-up of the Employee-Owner contract by ethical employers
because it contravenes social justice and gender equality principles. As a result,
we do not anticipate that the intreduction of the Employee-Owner contract will have
any positive impact on labour market flexibility amongst ethical employars.

We anticipate that the Employee-Owner contract will have negative impacts on
labour market floxibility for women. The Employee-Owner contracts substantially

7



reduce fundamental employment rights, including increasing notice periods for
notifying early return from maternity leave and restricting the right to request
flexible working. These are rights of particular importance to new mothers. We
anticipate that use of the Employee-Owner contract will result in an increased
proportion of women exiting the labour market during pregnancy and maternity
leave.

Question 22: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Comments:

QOur organisation has a commitment to sccial justice and gender equality and this
informs our employment policies. We would not use Employee-Owner contracts of
the kind describod in the consultation as they involve a loss of fundamental
employment rights and will have a negative impact on both social justice and
goendar equality.

Question 23: What are your views on tho take-up of this policy by:
a) companies?
b) individuals?

Commants:

We do not anticipate take-up of the Employee-Owner contract by othical employers
because it will have a negative offect on social justice and gender equality.

Question 24: What are your viows on the oquality impact assessment? Are there
other equality and wider considerations that need to be considerod?

Comments:

Pregnancy and maternity: The equality impact assessment notes that the deubling
of the notice period for early return from maternity leave will impact on pregnant
women and new mothors, It states that this is a procedural change and concludes
that there is no disproportionate equality impact on this group. We do not agree.
By doubling the notice period for notice of early return from maternity leavo, women
face significant barriers to returning from maternity leave. 84% of women taking
maternity leave return before 52 weeks and will be required to give notice of early
return {DWP 2011). Many women will find it difficult to plan their arrangements for
return to work 16 weeks in advance, as they will need to finalise childcare and
rosolve flexible working arrangements. This unnecessary prossure is likely to result
in more women resigning their jobs during maternity leave.

Gender: The equality impact assessment stated that broadly similar numbers of
men and women access flexible working. This is incomplete data. A significantly
greater proportion of women than men request flexible werking {(28% compared to
17% - BIS 2012) so restricting the right to request floxible working will impact
dispropeortionatoly on women.



Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responsos unless you tick tho box
below.

Pleaso acknowledge this reply

Question 26 : At BIS we carry out our research on many different topics and
consultations. As your views are valuable to us, would it be okay if we were to
contact you again from time to time either for research or to send through
consultation documents?

Yes[X] No[



T Crown copyright 2012

You may re-use this information (not including logos) free of charge in any format or medium, under the
tarms of the Open Govemnment Licence, Visit www nationalarchives gov ukidog/open-government-icence,
write 1o the Information Policy Team, The Natonal Archives, Kew, London TWO 40U, or email.
psifinationalarchives gsi gov uk,

This publication is also available on gur website at www b gov uk

Any enquiries regarding this publicabon should be sent ta:

Depariment for Business, Innovation and Skills
1 Viclona Street

Londan SW1H 0ET

Tel 020 7215 5000

If you require this publication in an alternative format, email enquiries@bis gsi gav.uk, or call 020 7215 5000,

URMN 121 215RF



RSM Tenon

e

sent By Emall: Implomenting.employee@bis.gilgov.uk ASM Taron

Thee Poyrd

mi'nlil:ﬂ L
Paula Lovitt MEBE Hots WG EFW
Labour Market Dircctorate

P 5 PEGD

pepartment of Business, Innovation and Skills :: +::::: ::: ::: I:N
1 Victoria Street e
London T Hovermbar 2012
WIHOET Cht B! ANSUES
Dear Ms Lovint

Response to the Consultation Decument on Implementing Employee Owner Status

We welcome the apportunity to comment an the propasals outlined In the consultation document
on implementing employes owner status.

Cuestlon 1: How can the Government help businesses get the most out of the floxibility offered
and the different types of employment status?

There is already uncertainty for many employers surrounding the employment status of some
workers and the complication of contractors and IR35 tax rules, A further status of ‘employee
owner' could increase the confusion far employers.

If this does go ahead, perhaps it would be better for the ‘employer owner to have no employment
rights at all and be treated as If self employed or as a partner, Whilst this Is simpler to understand, it
means that ‘employer owners’ would have less rights than say, the directors of the company who

are already shareholders,

Question 2: Do businesses feel able to use all three employment statuses? If not, what restricts
the use of different statuses?

As above,

Question 3: What restrictions, if any do you think should be attached to the Issue of shares or
types of shares?

The answer would be different for listed and non listed companies:

= For listed companies there should be no restrictions attached,
« For privately held companies the restrictions would follow normal practice which would be
to restrict the shares In terms of;

- Compulsory sale on leaving employment
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- Sale of shares only Lo other shareholders

Question 4: When an employer buys back forfeit shares, should this be at full market value or
some other level (e.g. a fraction of market value) should some other level be allowed in certain
clreumstances?

Market value should prevail. The employee Is required to pay market value to acquire the shares (or
incur a tax liability if at less than market value) so it seems equitable for the sale to be at market
value, The only exception might be where the employee has acted improperly against the company.

Question 5: How should a company go about carrying out a valuation of the shares? What would
the administeative and cost Impact be for a company If an independent valuation was required?

For a listed company this would not be an issue, For private companies, the valuation principles
under the tax legislation and case law could prevail. Arrangements could be made to have a Pre
Transaction Waluation Check with HMAC's SAVD Tor shares under these provisions. Thero s o cost
impact for this, as is the case for HMRC approved share plans, as most companies would require
professional help with the valuation and application to HMRAE. The costs are narmally Incurred by
the Company. As a valuation Is required for each transaction, this could be costly over time and
could in itsell autwelgh the perceived benefits.

Cuestlon 6: the Government would welcome views on the level of advice and guldance that
individuals and businesses might need to be fully aware of the implications of taking on employee
owner status.

A significant amount of guidance would be required for both the Company and the employee on the
implications of employee owner status. Whilst much of the advice and guidance would be generic in
terms of the loss of employmant rights, the restrictions on the shares and investment in a particular
company would differ from one company to another, the riskfreward profile for each individual
would differ. 1t may therefore be necessary far an employee to take independent legal and financial
advice before agreeing to become an ‘employee owner’. This would invalve further professional
costs. There is also perhaps a risk that employees will be unduly influenced by their employer, with
resulting litigation unless, say, each employee s required to take separate legal advice In a similar
way to compromise agrecments.

Question 7: What Impact will allowing individuals limited unfair dismissal protection and equity
shares have on employers’ appetite for recrulting?

This proposal could encourage some of the more ‘predent’ employers to recruit some individuals on
more of trial basis, say where they are brought in to develop a preduct or market, without so much
concern about the cost of terminating the employee at great cost. They would, however, have the

cost of recrultment, agency feas and engoing employer NIC.
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Question B: What benefits do you think Introducing the employee owner status in with limited
unfair dlsmissal rights will have on companles?

As above,

Question 9: Do you think these beneflts will be greater for larger, smaller or start-up businesses?

The benefits would arguably be greater for the smaller and start-up businesses which have more
limited finances to take the risk of a new recrult on a trial basis. Also, the opportunity to acquire
shares in a start-up or smaller company is more compelling for an employee owner as the
opportunity for the value of those shares to increase in value 15 likely to be higher.

Question 10: What Impact, if any, do you think the employee owner status will have on
employment tribunal claims, e.g. for discrimination?

It may change the attitude of the employer femployee relationship such that those with ‘employee
owner status could be put under more pressure to work later, lack of pay reviews and not be
treated fairly compared to the non ‘employee owner’ who has retained those rights. A
diserimination claim could be the anly recourse for the employee and thus Increase the likelihood of

a tribunal claim,

Question 11: What impact do you think Introducing the employee owner status with no statutory
redundancy pay will have for businesses, in particular, smaller businesses and start-up businesses?
What negative Impacts do you anticipate and how might these be mitigated?

This proposal could encourage the smaller or start up businesses to recrult mare people more
quickly if there Is not the financial risk of paying redundancy, Would the employer only offer a
pasition if it is on the basis of employee owners status only? The risk rests with the employee, The
employer will have to be clear when offering this position on the pros and cons of the share

ownership verses employment rights.
Question 12: What impact will this change to maternity notice period have on employers?

whilst an extended notice period for the return to work 15 welcome, and allows the employer to plan
ahead, the biggest issue for smaller employers surrounding maternity leave is the cost and hassle of
having to keep the position open for the emplayee and the need to pay for an Interim.

Cuestlon 13: What in your view would employers do If employees wish ta return early without
giving 16 weeks' notlce?

For some employers this would be very welcome. Smaller employers often have to manage the
business with the absent employee and with no interim cover. Where interim cover has been
arranged this Is often with a short notice period for change and could be terminated early. Most
employers would want the business ‘back to normal’ as soon as possible,
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Question 14: How will these changes Impact on the company's payroll provisions?

Mot aware of any impact,

Question 15: What effect will a compulsory 16 weeks” maternity return natice period have an the
length of maternity leave that mothers take or adoption loave that parents take?

Many mathers do not know how they will feel or manage with a new child until it has arrived. To
plan at least 16 weeks in advance to decide on a return date is quite a long time and it may mean
that some mothers will be cautious with any commitment to return and thus take longer maternity
leave than they would have subsequently have wanted.

Question 16: Do you think 4 weeks is the right perlod? If not, why not? What would be the impact
of a shorter or longer period?

Yos — 4 weeks seems to be the right period for natice to return from maternity leave. Itis, after all, a
typlcal notice period for most manthly paid employees for leaving employment.

Question 17: What impact do you think this proposal would have on the ability of the employee
owners Lo access support for training?

Very little impact. The employer's attitude to the provision of training often comes with the culture
and progressiveness of the business for the greater benefit of the business. If there Is a good
business reason for the pravision of the training, then most employers would approve the cost and
time investment.

Questlon 18: do you have any comments on the Government's intention not to amend Company
Law to implement the employer owner proposal?

Creation of yet more law Is not necessarily welcome for business or employers. However, there
needs to be appropriate safeguards for the employee owner as a minority shareholder to ensure
that thefr rights as a minorily shareholder are not abused by any majority shareholder (s). Whilst
the Companies Act does provide some pratection, it 1s necessary for the minority shareholder to
have been made aware of any adverse actions of the majority. Also, where adverse actions are
evident, the minarity shareholder would be roquired to engage a lawyer [at cost) to pursue any
elaim. If o amendment to the Companies Act Is anticipated, Government does need to provide
apprapriate safeguards for the employee owner from potentially unscrupulous majority
sharcholders. In reality a small minarity holding in an unquaoted company is of limited value to an
emplayee withaut the real prospect of a sale of the entire company in the foresecable future.
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Question 19: The Government welcomes views on particular safeguards that would need to be
applied In order to minimise opportunitios for abuse.

The typlcal areas for abuse would be surrounding:

the valuation used to buy-back shares from an employee leaving the buslness. This
could be dealt with by a valuation framework (akin to the statutory information
standards for tax and tax case law). This framework would be used conslstently for the

valuation of the shares on acquisition and on disposal. See also response to Question 5.
- Artificial transactions with majority sharehalders or thelr associated entities which

would devalue the business and employee owner's shares. e.g. sale of assets for less
than market value or higher than market rate remuneration or loans,

Question 20; the Gavernment welcomes views on whother the existing tax rules which apply to
share-for share exchanges (such as might happen when a company Is taken over) and schemes of
reconstruction should apply where shares issued on return for taking up the new status are

[nvalved?
¥es. It could provide falr and consistent treatment,

Questlon 21: What impact do you think the proposal will have an the labour market flexibility -
that Is, in relation to hiring and letting people go?

See response to Question 9, Also, the emplayer is perhaps more ready ta let someone go earlier and
more readily if their performance is not meeting expectation, or if the employer is facing cash flow

issuas,

Question 22: Would you be likely to take up the new status? What would the Impact of the status
be on your business?

Unlikely, See answers Lo Question 23 below.
Quostion 23: What are your views on the take-up of this policy by:

a) Companfes - Many privately held businesses are refuctant to have minority shareholders,
apting more for HMAC approved option plans which vest on a takeover. This provides the
majority shareholder to keep the business in their total contral and without the need to
answer to others on strategic decisions etc. Introduction of this new status adds an extra
layer of complexity which most small businesses do not welcome. Glven that there is likely
to be an income tax charge on issues of shares this will have to be funded, presumably by
the employer in maost cases. To be elfective the arrangement requires an exemption from
this income tax charge if there is to be an acceptable level of take-up.
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b) Individuals - From the employee perspective the tax advantage could be relatively small as
many who acgulre shares wia Enterprise Management Incentive options have the
oppaortunity to acquire the shares without an immediate cash investment and may also have
the benefit of Entrepreneurs’ Rellefl on the disposal of the shares. Cmployment rights have
been hard fought over the decades and individuals would be reluctant to give these up at
the same Lme as being required to use personal funds to finance the acquisition of shares.
EMI options are a more attractive alternative,

Cuestion 24: What are your views on the equality Impact assessment? Are there other eguallty
and wider conslderations that need to be consldered?

This proposal relates ta the acquisition of shares at markot value for between £2,000 and £50,000.
Those In minarity groups are generally more likely to be lower pald or working reduced houwrs. The
potential for these individuals to have the personal funds to be able to afford to make such share
acquisitions are less likely. These proposals are therefore potentially out of reach for many In thess

groups.

Yours sincerely,

A € (e

Andrew Hubbard
Chalr of Tax Practlce



