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Dear Sirs 

A new approach to financial regulation: the blueprint for reform 

By way of background, Baillie Gifford & Co is an independent investment management firm based


in Edinburgh. We manage about £72bn, almost wholly on behalf of institutional clients, and employ


about 670 staff. The fir is a private parnership established under the laws of Scotland and includes



a group of companies which are authorised and regulated by the FSA. 

We welcome the opportunity to engage in the consultation process on UK regulatory reform and 
wish to provide responses to the following issues which are particularly relevant to our business 
model, namely: 

· The lack of certainty over the prudential regulation of our insurance subsidiar whose sole 
purpose is to write unt-linked insurce contracts; 

· The broad definition of consumer within the draft legislation; 
· The curent structue of the permssions regie. 

We have also had the chance to review the views of our trade body the investment Management 
Association and endorse their submitted paper. 

Q4: Do you have any comments on the objectives and scope of the PRA, as described in 
paragraphs 2.46 to 2.61 and in Chapters 3 and 4? 

A significant issue for Bailie Gifford is the curent uncertainty as to which of the PRA or the FCA, 
wil be responsible for the prudential regulation of our life company subsidiar which provides unit-
linked insurance contracts to pension schemes, as a means of gaining access to our investment 
management capability. As curently drafted, it appears that the PRA wil prudentially regulate this 
subsidiary, but as an asset management group, the FCA wil be the primary prudential and conduct 
regulator. As a consequence, we are unclear as to how this split of responsibilties wil operate in 
practice, and it wil lead to fuher complexity and cost in supporting both regulatory relationships,



A lit ofthe parner' names is 
available at the above addres. 

r'\ INVESTORS 
Financial Serices Authority. ~-.J IN PEOPLE 
Authorised and regulated hy the 

http:ww.baillegifford.com


when we presume a firm such as Bailie Gifford Life Ltd, was not initially within the thinkng behind 
the PRA's scope of activity. 

We would therefore welcome a provision for finns with insurance subsidiaries, whose sole purose 
is the writing of 
 unit-linked reinsurance contracts, to be regulated by the FCA. 

Q6: Do you have any views on the FCA's objectives - including its competition remit - as set 
out in paragraphs 2.80 to 2.90 and in Chapters 3 and 4? 

The draft legislation provides a very broad definition for the term 'consumer' under which the FCA 
wil look to meet its operational objective to secure an appropriate degree of protection for 
consumers. il the FSA's Financial Conduct Authority: Approach to Regulation paper, they



acknowledged the different degrees of protection required by 'financially sophisticated consumers' 
and 'retail consumers'. Their paper however failed to explain how the defintion of 'consumer' in the 
draft legislation would work in practice alongside the curent MiFID definitions of 'retail' and 
'professional' clients. As a firm, we support the aim for high standards of conduct in the UK 
financial system but are concerned about how the FCA approach might impact on how we 
communicate with and act for professional clients. We would therefore like clarfication on how the 
broad definition of consumer will fit with the curent MiFID definition of client. 

Q14: Do you have any views on the detail of specific regulatory processes involving the PRA 
and FCA, as described in paragraphs 2.150 to 2.195 and Chapters 3 & 4? 

An area that we believe the governent should be looking to update is the current Part IV permssion 
regime and Regulated Activities Order. The permssion regime comes from legislation which pre
dates the FSA and through its transition into the FSMA 2000 and subsequent operation, it has 
become an increasingly complex and confusing basis upon which to build a regulatory authorisation 
requirement. It is also not consistent with the EU directives governng most of the activities of many 
firm. 

The creation of the FCA and PRA therefore presents an opportunity to revisit this permssions 
regime and improve on the current complexity and uncertainty. 

If you have any questions regarding the content of our submission, please do not hesitate to contact 
me. 

Graham L bourn


Head of Regulatory Risk 
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1. Executive summary 

1.1	 The design of the UK‟s new financial services regulatory regime is of great 

significance to the future resilience of the financial system and the wider health 

of the UK economy. Barclays supports the overarching framework and 

structure proposed in the Draft Financial Services Bill (the “Draft Bill”). 

1.2	 We welcome the fact that the Treasury has been committed to an open process 

of consultation and Barclays has taken every opportunity throughout to provide 

feedback. We also welcome the fact that the Draft Bill now reflects many 

changes and developments that have been suggested by the industry and 

others. However, we believe that there remain crucial areas where changes are 

still necessary to strengthen and improve the legislative proposals. 

Objectives 

1.3	 The Bank of England (the “Bank”) should be given a financial (stability) policy 

objective to match and mirror its monetary policy objective. This would ensure 

that: 

a) 	 its objective is clearer, more definable, and deliverable, focusing on 

providing a “sustainable credit supply”; and, 

b)	 financial stability policy would be sensitive to, and rooted in, the wider 

context of economic policy and growth. 

1.4	 There should be recognition in the general objectives for the Prudential 

Regulation Authority (the “PRA”) and Financial Conduct Authority (the “FCA”) 

of the need for authorised persons to contribute to the growth of the economy, 

and for regulation and supervision to take account of this. A careful balance is 

needed between the dangers of excess risk tolerance (to stability and consumer 

detriment) and insufficient risk tolerance (with corresponding impact on 

innovation and economic activity). 

Accountability and governance 

1.5	 The Financial Policy Committee (the “FPC”) should have the operational 

independence to set its own strategy within the framework of a strengthened 

remit set by the Chancellor. The FPC should then be accountable to Parliament 

and the Government to deliver on this strategy. 

1.6	 Governance arrangements for the FPC would be strengthened if they mirrored 

the Monetary Policy Committee (the “MPC”) arrangements more closely. 

1.7	 We see some potential conflicts between the FPC and PRA including where the 

FPC makes recommendations to the PRA, particularly considering the shared 

composition of their management. 

3 
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Judgement-led supervision and powers 

1.8	 Whilst we support the move to more judgement-led regulation, this must not 

come at the cost of consistency, legal certainty, and due process. 

1.9	 We are concerned that key principles such as providing guidance, the duty to 

consult, and the right to refer a matter to an independent body for review have 

been unnecessarily weakened or removed altogether. 

1.10	 We support the PRA and FCA being given an appropriate toolkit to achieve their 

objectives, but new powers must not cut across human rights law and the need 

for a fair trial. So, disclosures of warning notices should only be permitted in 

exceptional circumstances and should follow best practice to ensure that 

representations from the affected persons/firms are taken fully into account. 

1.11	 For similar reasons, the Tribunal should be enabled to exercise the full decision-

making right following a review of the merits of the case through access to the 

formal courts system, rather than giving it a more limited role akin to judicial 

review. 

1.12	 Early intervention powers (such as product bans and powers to publish 

directions on financial promotions) should be focused on meeting clearly 

identifiable policy outcomes, designed with appropriately strong safeguards, 

and applied proportionately to address well-defined instances of consumer 

detriment. Dialogue should be encouraged and innovation should not be stifled. 

National and international coordination 

1.13	 The success and efficiency of the new „Twin Peaks‟ model will partly depend on 
careful coordination and, wherever possible, joint working between the 

regulators. 

1.14	 It will also be vital that the FPC takes the lead in ensuring that the UK can 

adequately respond to EU and global supervisory and stability developments. 

Similarly, the PRA and FCA must be mindful of European law and of the powers 

of the newly created European regulators. There should be recognition of the 

impact of the new EU supervisory framework on the exercise of judgement and 

discretion at member state level. 

1.15	 It will be important that the Bank, PRA and FCA all devote sufficient time and 

resources to ensure that the UK is able to maintain sufficient influence with the 

European Systemic Risk Board (the “ESRB”) and the European Supervisory 

Authorities (the “ESAs”). A culture where close and careful collaboration with 

the relevant international bodies will need to be further developed and 

maintained. 
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2 Bank of England and Financial Policy Committee 

Introduction 

2.1	 Barclays welcomes the overarching framework and structure proposed in the 

Draft Bill to establish clarity of responsibility for the regulators. 

2.2	 We also recognise and support the value of close coordination and policy 

coherence between macro-prudential policy and micro-prudential supervision. 

We therefore welcome the establishment of a financial policy committee to 

analyse macro-prudential risk, help develop tools, and take action to deal with 

risks that threaten the stability of the financial market. 

2.3	 We fully support the thrust of the legislation which will ensure, crucially, that the 

FPC has the powers and the political independence to be able to execute its 

strategy. This should complement the continued role that the democratically 

accountable Government must continue to play in overseeing economic policy 

generally, including in a crisis. We believe that the easiest way to achieve this will 

be to ensure that the FPC mirrors the MPC as closely as possible on objectives, 

Government-set remit, and a suitably accountable governance framework. 

The Bank‟s Financial Stability Objective 

2.4	 We welcome the fact that the Bank has taken greater responsibility for financial 

stability since the introduction in 2009 of a financial stability objective into the 

Bank of England Act 1998. We agree with the broad aim to seize the opportunity 

presented by the Draft Bill and the creation of the FPC to strengthen this 

objective further. However we think that the Draft Bill should recognise the 

ongoing responsibility of HM Treasury (the “Treasury”) in the field of financial 

stability and that the objective itself should be appropriately balanced against 

other key public policy objectives. 

Taking account of economic growth and defining financial stability 

2.5	 We agree with the Treasury‟s view that, “stability is an appropriate prerequisite 

for sustainable growth”. However, we would welcome greater recognition of the 

fact that measures to enhance stability can lead to the direct and, on occasion, 

significant detriment to economic growth. For example, powers to direct 

regulators to increase capital ratio requirements can have the effect of 

dampening the credit supply and so may stifle growth. 

2.6	 We are also concerned that, in isolation, the Bank‟s financial stability objective 

fails to explain what financial stability is, or what the appropriate level of financial 

stability should be that the Bank, and by implication the FPC, should aim for. 

However, we appreciate that defining the concept of financial stability in primary 

legislation could prove too restrictive and inflexible. 

5 
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2.7	 We propose a simple solution. The successful model of the Bank‟s monetary 

policy objective should be followed far more closely for financial policy. Using the 

wording in s. 11, Bank of England Act 1998, s.2A should be redrafted as: 

“In relation to financial policy, the objectives of the Bank of England shall 

be – 

(a) to maintain a sustainable supply of credit, and 

(b) subject to that, to support the economic policy of Her Majesty’s 

Government, including its objectives for growth and employment” 

2.8	 This wording would ensure that the Bank, and FPC, had a definable objective 

which was also sufficiently sensitive to wider economic policy. The focus on “a 

sustainable supply of credit” is clearer than the currently proposed wording, and 

more adequately reflects the fact that measures to enhance stability may 

dampen credit supply. However, it will also be broad enough to enable the Bank 

and FPC to address a full range of potential systemic risks which would 

immediately or eventually pose a threat to the “sustainable supply of credit”. 

2.9	 In a recent paper, Andy Haldane, outlined some of the considerations needed in 

applying macro-prudential regulation. The paper illustrates the balance needed 

and the potential impact on credit supply: 

“ In framing macro-prudential policy today, both these factors need to be 

weighed: on the one hand, enhancements to the risk-bearing capacity of 

the financial system to repair balance sheets; on the other, 

encouragement for the risk-taking capacity of the system to boost credit 

supply. These factors can sometimes point in subtly different directions. 

The first might point to higher buffers to boost banks’ risk-bearing 

capacity, while the second might point to lower buffers to boost their 

risk-taking capacity.”1 

2.10 Even if the Bank‟s financial stability objective remains unchanged from the 

current proposal, we would strongly urge that the second part regarding growth 

should be incorporated. 

The Bank’s Financial Stability Strategy 

2.11 New s. 9A, Bank of England Act 1998 provides that the Court of the Bank of 

England (the “Court”) must “determine the Bank‟s strategy in relation to the 

Financial Stability Objective”. We do not think that the Court is the appropriate 

body to discharge this function as, due to its governance structure, it is not 

suited to directly observing, influencing, or holding the FPC to account (see 

paragraph 2.23 below). 

2.12 Whether our recommendation regarding the Bank‟s objective above is taken up 

or not, the Treasury should set a clear remit based on its economic policy 

objectives (addressed further below under „accountability‟ when we comment 

1 Andy Haldane, Bank of England, Speech – „Risk Off‟, 18 August 2011. 
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further on new s. 9D.) Whilst a hard numerical remit – as with the MPC‟s 

inflation target – may not be possible with an objective for “sustainable credit 

supply” or financial stability, this will ensure that the Bank and FPC have a 

working understanding of the wider economic policy context to be able to deliver 

against the second part of the objective we proposed in paragraph 2.7 above. 

With the objectives and remit as we propose, the FPC should be then given the 

full operational independence to determine its own strategy through which, as 

with the MPC, it can be held accountable to the Chancellor and Parliament. 

2.13 In addition, s. 9A(2) states that, in determining and/or revising the strategy, the 

Court must consult with the FPC and with the Treasury. Consultation has been a 

fundamental pillar of the UK regulatory system thus far, and we would ask the 

Treasury to ensure that it remains so. We believe it is important that the 

consultation on the strategy is cast more widely and made public. 

The international dimension 

2.14 As the Treasury recognises, instability can, and does, spread across borders. 

Coordinating internationally when faced with potential cross-border risks will be 

essential if regulatory and supervisory action is to be effective. We think that this 

could be addressed in two ways. First, by adding (at the end of s. 2A(1), Bank of 

England Act 1998) the words “having regard to the international nature of 

financial markets that operate there”. Also, by having sufficient mechanisms in 

place to ensure that the UK system can adequately influence and respond to EU 

and Global supervisory and stability developments. 

The FPC‟s Objectives 

2.15 We support the objectives of the FPC (as set out in new s. 9C, Bank of England 

Act 1998). 

2.16 Notwithstanding our strong view that economic growth is a concept that should 

be enshrined in the Bank‟s financial stability objective, we welcome the fact that 

new s. 9C(4) requires the FPC to assess the impact of its actions on the capacity 

of the financial sector to contribute to the growth of the UK economy in the 

medium or long term. 

2.17 If, after reconsidering its position as we have requested, the Treasury is still of the 

view that s. 9C provides the adequate emphasis on economic growth, we would 

ask the Treasury to consider: 

a)	 removing the words “in its opinion” from this subsection, as we think that 
it would be more appropriate for the Treasury, in its setting of the FPC‟s 

annual remit and under its monitoring of the FPC‟s discharge of its 

functions, to determine what is and what is not likely to have a significant 

adverse effect on the growth of the economy; and, 

b) replacing the word “significant” with the word “material”, as we think that 

this represents a more proportionate threshold for assessing the adverse 

impact of the FPC‟s exercise of its powers. 

7 
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Future Functions of the FPC 

2.18 We would welcome further clarity on what is envisaged by new s. 9F(2), Bank of 

England Act 1998. Under this subsection, the Court is permitted to “arrange for 

specified functions of the Bank to be discharged by the FPC”. Whilst we 

appreciate that flexibility is often desirable in shaping a new regulatory 

framework, we would be concerned that any additional responsibilities or 

functions given to the FPC could potentially present a distraction and cloud its 

overarching financial stability objective. We ask the Treasury to reconsider 

whether this level of flexibility is in fact needed and, if it is deemed necessary, 

there should be a requirement on the Treasury itself to evaluate whether the 

proposed new responsibilities or functions are sufficiently relevant and 

connected with the FPC‟s main objectives. These new powers should then be 

subject to agreement by Parliament. 

Accountability 

2.19 We are aware that there is motivation to de-politicise decision making on 

financial stability issues and we support both the independence of the Bank, and 

its responsibility for issues relating to system-wide financial stability. Whilst 

having the powers to make decisions and take action will be crucial for the Bank, 

we still think that overall responsibility for economic issues should lie with the 

democratically accountable Government. The Bank should, therefore, retain 

some level of real accountability to the Government. We believe these 

fundamental principles are compromised by two key aspects of the Draft Bill: 

a)	 The wording in new s. 9D, Bank of England Act 1998 is not sufficiently 

robust. Allowing Government to make recommendations to the FPC, and 

the FPC to decide “whether or how far it accepts any recommendations” 

does not seem to ensure the right split of responsibilities and discretions, 

whilst maintaining an adequate level of accountability. We believe that the 

Treasury should set a clear remit based on its economic policy objectives 

and on the Bank‟s, or FPC‟s, financial stability strategy. The FPC would 

then have the independence to act within the scope of this high-level 

direction. 

b)	 Both the Bank‟s, or FPC‟s, financial stability strategy and the remit set for 

the FPC should be publicly consulted on, laid before Parliament and 

agreed by affirmative resolution. 

2.20 Only in the presence of strong safeguards, such as consultation and 

accountability to Parliament, do we believe the FPC will be able to make 

decisions free from political sway, but rooted in the wider economic context. 

2.21 Finally, we believe that it would be beneficial for the remit, any guidance, and 

recommendations provided by the Treasury to the FPC to be published to ensure 

there is absolute transparency and clarity of the terms by which the FPC is 

operating. 
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Governance 

2.22 As we stated in previous consultation responses, the current proposals for the 

membership of the FPC is somewhat skewed in favour of the Bank, with eight of 

the 12 members being public officials or regulators and six coming under the 

direct or immediate sphere of influence of the Governor. We believe that a better 

balance would be achieved if there were to be six external independent members 

and fewer Bank executives. This would be more closely aligned to, for example, 

the principles for good corporate governance set out by the Financial Reporting 

Council, which states that there should be: “A balance of executive and 

independent non-executive directors.”2 

2.23 We also do not believe that it is appropriate for the FPC to be a sub-committee of 

the Court of Directors of the Bank as we question how the Court could exercise 

appropriate oversight of the FPC. The current proposals give the Court 

responsibility, but they do not set sufficient accountability or governance 

frameworks. We think that the FPC should, instead, look and feel a lot more like 

the MPC.  It could therefore be a committee of the Bank itself, or, at the very 

least, include non-executive members of the Court. This would align 

arrangements with those for sub-committees of boards in corporate structures. 

The presence of non-executive directors (alongside the executive directors) on 

the sub-committees of a board in the corporate world is a strong governance 

mechanism that adds legitimacy. 

Quorum 

2.24 As we also mentioned in our response to “A new approach to financial 

regulation: building a stronger system” (the “February Consultation Paper”), the 

presence of a single external member within a quorum of seven (excluding the 

Treasury representative) does not seem sufficient to ensure good governance. 

Having such a heavily Bank-weighted quorum would not adequately reflect the 

make up – even designed in its current proposed form – of the committee. 

The chairman 

2.25 We have some concerns about the breadth and span of important policy 

responsibilities that will sit with the Bank group and vest in the Governor and his 

immediate team. These responsibilities include: 

a) Macro-prudential policy, analysis and application of tools 

b) Monetary policy and application of tools 

c) Micro-prudential supervision of banks and insurance companies within 

the Bank group 

d) Crisis management responsibilities 

e) Resolution authority responsibilities 

f) Central bank „lender of last resort‟ policy and application and liquidity 

provision 

2 Financial Reporting Council, The UK Approach to Corporate Governance, October 2010 
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g) Regulation of systemically important infrastructure 

2.26 We are not aware of so much responsibility being vested in any other central 

bank in the developed world, and are concerned about the „concentration risk‟ 

where multiple responsibilities are vested in a small number of senior individuals 

as well as possible conflicts of interests, self review, possible over-burden and 

decision bottlenecks. 

2.27 We believe that the fact that the same individual will be the chairman of the FPC 

and the PRA could lead to potential conflicts, and dangers of self review, in 

particular given the FPC‟s ability to make recommendations to the PRA and the 

PRA‟s discretion as to whether it accepts these recommendations or not. A 

situation where an institution chaired by an individual has to decide whether to 

accept recommendations provided by another institution chaired by the same 

individual appears to us to be inherently conflicted. The regulated community is 

required to put in place appropriate mechanisms to allow it to manage conflicts 

of interest, or to ensure that they do not arise, in the conduct of its daily 

activities. We do not see why the Government should not wish to place similar 

obligations on the regulators. 

Macro-Prudential Tools 

2.28 We welcome the Treasury‟s recognition of the novel nature of macro-prudential 

tools and note that the FPC will provide an update to the Treasury on its thinking 

on the topic by the end of the year. With this in mind we think that procedures 

should be in place to ensure the maximum possible transparency whilst 

recognising that there is a clear need for rapid action to be possible in certain 

cases. As the IMF has recently stated: “What macro prudential policy can deliver 

is somewhat of an unknown in any country. So, as in other countries, there will be 

a need for communication on an ongoing basis to keep macro prudential 

expectations reasonable.”3 We would strongly support the IMF‟s call and 

recommend full consultation at three levels: 

a)	 On the design of the tools themselves in secondary legislation (it is crucial 

that the Treasury conducts full consultation on the scope and design of 

potential tools before they are set out in secondary legislation); 

b) On the FPC‟s general policies in relation to the use of the tools (which 

should be public); and, 

c) On any proposed use of the tools where there is no urgency (for example 

adjusting the costs of credit as a bubble gradually emerges). 

2.29 The Treasury should place the FPC under a statutory duty to consult on the use 

of a particular tool in a particular case before using it, with an exemption for 

emergency situations. 

3 The International Monetary Fund, United Kingdom: The Future of Regulation and Supervision Technical Note, 

Country Report 11/230, July 2011, page 22. 
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2.30 Whilst we recognise that some level of jurisdictional discretion in the use of tools 

may, at times, be required, it is essential that the UK engages fully in the 

international debate. Coordination with the Financial Stability Board, the Basel 

Committee on Banking Supervision, and the European Systemic Risk Board will 

be vital to ensure effective and co-ordinated input in the design of tools as well 

as ensuring a level playing field. 

Coordination of Crisis Management 

2.31	 We welcome the fact that a draft memorandum of understanding (“MoU”) 

between the Bank and the Treasury on coordination of crisis management 

arrangements will be published during pre-legislative scrutiny of the Draft Bill. 

2.32 We support the view of the Treasury Select Committee that the democratically 

accountable Government must take the lead in a crisis situation. The Chancellor 

will clearly have to take responsibility for all decisions involving public money, 

but should also take the lead in a situation where issues have been identified by 

the FPC and in which public funds could be at risk. 

Recognised Clearing Houses (“RCHs”) 

2.33 We are broadly supportive of the approach now being proposed regarding RCHs. 

We fully support the Treasury‟s stance that the new European Market 

Infrastructure Regulation (“EMIR”) regime must maintain a level playing field 

across all European member states with regard to the clearing of euro 

denominated and other business. 

Information Gathering 

2.34 We support the introduction of new s. 9V (1) Bank of England Act 1998, 	setting 

out the principle that the burden of requesting information must be 

proportionate to any benefits that may be derived from analysing that 

information, into the Bank of England Act 1998. Information requests, where not 

appropriately targeted, can add to the burden on firms, particularly at times of 

market or firm-specific stress. 

2.35 We also welcome the fact that the protections against disclosure as set out in s. 

348, Financial Services and Markets Act 2000 (“FSMA”) have been maintained 

and emphasise the importance of s. 348(1) FSMA, which states that, 

“Confidential information must not be disclosed by a primary recipient, or by any 

person obtaining the information directly or indirectly from a primary recipient”. 

2.36 Given the new powers of the Bank to require the PRA and the FCA to provide 

information (as set out in new s. 9U, Bank of England Act 1998), we believe that 

the Bank (including its committees) should also be covered by the restrictions in 

s. 348 FSMA. This could be achieved by an amendment to the definition of 

“primary recipient”. Beyond this, we think that there should be robust statutory 

rules governing the gathering, use, storage, and sharing of information by the 

11 
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Bank. We would also welcome the requirement for the Bank to hold an annual or 

biennial review to remove disclosure requirements which are no longer relevant. 

2.37 We are concerned that new s. 9V(4), Bank of England Act 1998 gives the bank 

discretion to publish information relating to directions that it gives to the PRA 

and/or the FCA under s. 9U without taking account of the adverse effects that 

publication may have on the affected firms. Publication of the mere fact that the 

Bank is interested in such information could send signals to the market that the 

Bank is concerned about the safety and soundness of the affected firms. This 

could tip an existing recoverable situation beyond recovery or, in some cases, 

crystallise a stress scenario or crisis which did not exist in the first place. We 

believe that the obligation in s. 9V(4) should be framed in such a way so that 

only firms affected by the relevant direction receives notification of it or, at the 

very least, that the Bank is required to consider whether publication is likely to 

adversely impact the business of the relevant firms. 

2.38 We also note that, in the February Consultation Paper, the Treasury proposed 

that it would introduce a statutory bar, making it illegal for the PRA and FCA to 

disclose information received from the Bank which is excluded from the Freedom 

of Information Act 2000. We indicated that we supported this approach, but we 

cannot see that this proposal has been reflected in the Draft Bill. We urge the 

Treasury to proceed with this ban as initially proposed. 

12 
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3 Prudential Regulation Authority 

Introduction 

3.1	 Barclays welcomes the Government‟s commitment to more effective prudential 
supervision. We acknowledge that a key aspect of the Government‟s strategy to 

achieve this will be the separation of prudential and conduct regulation. We also 

recognise there will be greater focus on supervisory judgement, although we 

believe this needs to be balanced with proper guidance, transparency, legal 

certainty, and a need to take into account the impact of the regulator‟s actions 

on sustainable economic growth. 

Objectives and remit 

3.2	 We recognise that benefits can be achieved through the separation of prudential 

regulation from conduct regulation as long as there is strong and effective 

coordination between the different supervisory bodies. (see section 4 below). 

International dimension and economic growth 

3.3	 As we indicated at paragraphs 2.5-2.10 above, we believe that UK regulators 

should be required to take account of the wider economic context within which 

the UK financial system operates. In addition, we think that the PRA, like the FPC, 

should be required to have regard to the impact of its actions on sustainable 

economic growth. We acknowledge that the Government intends that the UK 

regulatory system should have a lower risk tolerance than that of the Financial 

Services Authority (the “FSA”) before the crisis. However, insufficient risk 

tolerance may have unintended consequences on innovation and economic 

activity, just as there are risks to financial stability and consumer detriment with 

excessive risk tolerance. A careful balance is required. We therefore suggest that 

new s. 2B(2) FSMA should read as follows: 

“The PRA’s general objective is promoting the safety and soundness of 

PRA-authorised persons, whilst having regard to the need for PRA-

authorised persons to support economic activity in the United Kingdom.” 

Proportionality and UK competitiveness 

3.4	 As we have stated in paragraphs 2.5 and 3.3 above, insufficient risk tolerance 

and proactive measures to enhance stability may have a direct and adverse effect 

on growth and UK competitiveness. For this reason, we believe it is vitally 

important that proportionality and the recognition of competitiveness are hard-

wired into the principles of regulation for the PRA and that „proportionality‟ is 

determined through evidence based analysis. We would therefore ask the 

Treasury to consider: 

a) including a new principle in new s. 3B FSMA that could be framed as: 

13 
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“The general principle that consideration should be given to the wider 

economic impact of decisions taken, including the impact on the 

competitiveness of the UK”; 

and, 

b)	 an amendment to s. 3B(1)(b) to strengthen the principle of proportionality 

by requiring the PRA to assess the burden and the benefits of a restriction 

on the basis of a rigorous impact analysis. 

Additional Objectives of the PRA 

3.5	 We note that new s. 2D FSMA allows the Treasury to provide additional 

objectives for the PRA in the future.  We understand that new powers may be 

necessary over time, but these must be compatible with the main „safety and 

soundness‟ objective. In addition, any new objectives for the PRA should be 

subject to public consultation and approval by Parliament through affirmative 

resolution in the same way as the current proposed objectives will be. 

3.6	 We would therefore ask that s. 2D be amended to include a duty for the 

Treasury to consult publicly before exercising this power. 

Certainty and consistency 

3.7	 We note that new s. 22A FSMA allows the Treasury to specify by order the 

regulated activities that are PRA-regulated activities. We also note that in 

paragraph 2.58 of the White Paper, the Treasury concludes that it would not be 

feasible to “define the scope of PRA supervision of investment firms on the face of 

the Draft Bill.” Some PRA regulated banking groups will include smaller non-bank 

investment firms also operating in the UK. Such firms, as well as Barclays, would 

benefit from some clarity and certainty on designation under s. 22A FSMA. 

Judgement-Led Regulation 

3.8	 We recognise the advantages that will come from the focus on judgement-led 

regulation, including increased flexibility. However, this flexibility must not be 

obtained at the cost of consistency, legal certainty and due process, which are 

crucial elements of a strong legal and regulatory framework. 

3.9	 We appreciate that a judgement-driven culture will require a marked shift from 

tick-box compliance with rules and guidance by empowering regulators to make 

judgements that are tailored to specific firms in specific circumstances. Similar 

firms should be treated consistently in similar circumstances, and dual-regulated 

firms should be treated consistently by both regulators. Failure to do this could 

result in regulatory arbitrage. We address the issue of how these powers will be 

exercised and how regulators will coordinate in the section 4 of this response. 

3.10 The regulators must be mindful of European law and the powers of the newly 

created European regulators, and ensure a consistent supervisory approach with 

both the EU and the wider international regulatory framework. 

14 
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3.11 Firms will continue to need access to publically available standards and well-

defined guidelines to allow them to operate and make business choices with a 

degree of certainty on a day-to-day basis. Businesses cannot be run compliantly 

in a vacuum, and so it is important for the functioning of the new framework that 

general rules and regulatory guidance are drafted in clear, specific terms, and 

introduced in a way that is procedurally and substantively fair. 

3.12 We welcome the fact that the FSA rule-making powers have been reproduced in 

relation to both the PRA and the FCA. However, we note that the Treasury has 

not proposed to give the PRA statutory powers to issue guidance, in the same 

way that it has done in s. 139A FSMA in relation to the FCA. The lack of such a 

statutory framework means that the PRA will be entitled to choose whether or 

not to make its views public on particular areas. A statutory power to issue 

guidance would ensure due process. Consultation should not be left to the 

discretion of the PRA to use or not as it sees fit. 

3.13	 We have similar concerns in relation to the “statements of purpose” that the PRA 
has said that it will issue to explain the intentions behind its rules. We note that 

these statements are not expected to be issued in accordance with a power or 

process set out in FSMA, and so the PRA will have discretion as to what areas 

those statements cover and whether it seeks representations from firms likely to 

be affected. Moreover, whilst we agree that informing firms of the purpose 

behind each rule is useful to allow firms to formulate appropriate policies and 

ensure that they operate in accordance with the regulators‟ expectations, simply 

knowing the purpose of a rule does not always assist a firm in understanding 

how the regulator expects an outcome to be achieved. 

Due process 

3.14 We are concerned that the Draft Bill provides limited rights to firms wishing to 

challenge regulators‟ decisions, and that in some important areas there will be no 

such right at all. Although we appreciate that firms will rarely need or want to 

challenge the decisions of a prudential regulator before a tribunal, we believe the 

right to refer a matter to an independent body for review is an important 

principle of law. This will be an important safeguard in a new system that will be 

heavily reliant on individuals making decisions, often with the advantage of 

hindsight and with potentially serious impact on a firm‟s business. 

3.15 On a more specific point, relating to “section 166 reviews”, new s.166A FSMA 

provides an override of any contractual clauses in place with third parties which 

protect confidentiality. No override of contract law should be taken lightly. The 

sweeping powers of s.166 are exacerbated by the fact information requirements 

under this section extend beyond the reporting requirements set out in the FSA‟s 

Handbook. These powers should be refined and curbed given the cost 

implications for firms. 

The PRA‟s Pro-Active Intervention Framework 

15 
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3.16	 We understand that the PRA‟s mode of supervision will be based on a Pro-Active 

Intervention Framework (the “PIF”). Whilst we understand that the PIF is not a 

feature that will be established in the Draft Bill, we believe that an important 

protection should be inserted into FSMA to prohibit the disclosure of the score. 

Just as with the current ARROW ratings, some supervisory concerns may later 

prove to be unfounded. Public disclosure could affect the share price of a firm 

and create possible instability. We therefore recommend that a provision is 

inserted into FSMA requiring the PRA to protect highly market sensitive 

Information, including the PIF scores, from public disclosure. 

Governance and Accountability 

3.17 We welcome the fact that the PRA will be an autonomous subsidiary of the Bank 

with its own board and governance structure. We also welcome that new s. 3C 

FSMA requires the PRA, in managing its affairs, to “have regard to such generally 

accepted principles of good corporate governance as it is reasonable to regard as 

applicable to it”. However, as we outlined in paragraph 2.27 above, we have 

concerns about potential conflicts of interests arising from the fact that the PRA 

will have the same chairman as the FPC. 

Duty to consult 

3.18 We believe that a strong duty to consult will be a central pillar of accountability 

for the PRA. We would draw the attention of the Treasury to the current 

Organisation for Economic Cooperation and Development (the “OECD”) paper 

which reinforces the need for member states to apply transparency and process 

disciplines to their policy making. In particular, Principle 2 states that authorities 

should “orient regulatory policy around the needs of users and adhere to 

principles of open government, including transparency and participation. This 

includes providing meaningful opportunities (including online) for the public to be 

consulted in the process of preparing draft regulatory proposals and the 

supporting analysis.”4 

3.19 We note that the Draft Bill states that the FCA “must make and maintain effective 

arrangements for consulting practitioners and consumers on the extent to which 

its general policies and practices are consistent with its general duties”, and that 

this must include the establishment and maintenance of a practitioner panel. The 

equivalent arrangements for the PRA, set out in s. 2J FSMA, seem to impose a 

much narrower duty to consult and leave the establishment and maintenance of 

an expert panel at the discretion of the PRA. 

3.20 We believe that the PRA and FCA should, wherever possible, be subject to 

equivalent statutory checks and balances. We are also concerned that such an 

imbalance could add to the perception that the FCA is a „junior partner‟ to the 

PRA. We urge the Treasury to strengthen the PRA‟s duty to consult in the areas 

we have highlighted and to set the PRA Practitioner Panel in statute. 

4 OECD, Draft OECD recommendation on regulatory policy and governance, June 2011. 
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Permission to carry on regulated activities 

3.21 New schedule 6, part 1, paragraph 5A FSMA contains a new power determining 

that business models have to be deemed “suitable” before being able to “carry 

on”. Barclays supports the need for the PRA to ensure that firms have, and 

continue to maintain, suitable business models. However, we would urge that 

the PRA takes a cautious and proportionate approach to deeming that a business 

model may not be suitable given the potentially significant effect this could have 

on a firm should it become public knowledge, including: share price instability; 

ability to raise funds in the market; enter into a contract; risk of loans (repayable 

on demand) being called in; and, ultimately whether the firm is able to stay in 

business. 

3.22 Given the potential implications, we believe that further safeguards should be 

built-in to the legislation, including: 

a)	 that decisions on suitability must be based on significant and adequate 

evidence, with involvement of the PRA‟s senior business advisors; and, 

b)	 that the PRA‟s decision must be ratified by a committee consisting of the 

Treasury, Bank of England and the FCA. The right of the PRA to issue a 

public warning notice that it is investigating should not apply in respect to 

business model suitability. See our comments on warning notices in 

paragraphs 4.6-4.9 and 4.26-4.30. 
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4 Financial Conduct Authority 

Introduction 

4.1	 We support the FCA‟s single strategic objective to protect and enhance 

confidence in the UK financial system and the operational objectives that will 

underpin this. Regulatory certainty is an important step in restoring public trust 

and confidence in the financial system and we welcome the opportunity to 

comment on the future role of the FCA. 

4.2	 We are responding separately to the paper published in June 2011 on the 

Financial Conduct Authority‟s approach to regulation (the “FCA Approach 

Paper”). 

Objectives and Remit 

4.3	 The PRA's general objective, as outlined in new s. 2B(2) FSMA appears to overlap 

with the market integrity objective of the FCA, set out in new s. 1D(1) FSMA. 

4.4	 New s. 1D (2) provides that "the 'integrity' of the UK financial system includes (a) 

its soundness, stability and resilience..." We believe that the "soundness, stability 

and resilience" of the UK financial system are primarily matters for the FPC (at the 

macro-prudential level), and for the PRA (at the firm-specific level). We recognise 

that the FCA will have prudential responsibility for firms that are not prudentially 

regulated by the PRA, but believe that the FCA's remit as a conduct regulator 

should not be blurred or diluted with such a broad objective that would better sit 

with the FPC or PRA. 

Competition 

4.5	 We welcome the Government's assertion that the FCA will not be an economic 

regulator. We also welcome the FCA's duty to discharge its (general) functions in 

a way that promotes competition so far as this is compatible with its objectives. 

However, as we explain in more detail in our comments on price intervention in 

paragraph 4.20-4.22 below, we are concerned that the way in which the FCA will 

interpret its duty to promote competition may go beyond what is normally to be 

expected of a conduct regulator. With this in mind, we ask that the Government 

be clear in the draft legislation about what the competition role means. 

The FCA‟s Early Intervention Powers 

4.6	 We appreciate that the Government wants to create an effective and efficient 

new regulator, with the appropriate toolkit at its disposal to achieve its 

objectives. 

4.7	 However, we firmly believe that a framework for a strong regulator must also 

contain strong safeguards to ensure that the regulator exercises its powers in the 

considered and proportionate manner in which the Government intended, and 

18 
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to seek to avoid costly and time-consuming legal challenges (such as judicial 

review and injunctions). 

4.8	 In addition, any amendments that are made to the processes for assessing or 

publicising disciplinary action against a firm should be fully considered for 

compliance with the Human Rights Act and the European Convention on Human 

Rights. We understand that the statutory notice procedure and rights to refer a 

matter to the Tribunal for a "de novo" hearing were provided in FSMA to ensure 

compliance with human rights law. Any early disclosure of warning notices, 

summary prohibition on using particular financial promotions and limitations on 

the scope or nature of the review before the Tribunal give some cause for 

concern. A firm's products, marketing material, technology and intellectual 

property are its belongings, which it should be free to use within the boundaries 

of the law and for the benefit of its shareholders and clients. 

4.9	 We would also suggest that, in most cases, similar outcomes to those intended 

are already capable of being achieved under the existing framework. Our specific 

concerns on each of the proposed new powers and processes are set out below. 

Product intervention 

4.10 In our response to the February Consultation Paper, we stated that product 

intervention could have a “potentially chilling effect on innovation that would be 

hard to reconcile with the FCA‟s operational objective to facilitate efficiency and 

choice”. We remain concerned that if parameters and expectations are too 

narrow, the innovation, diversity and competitiveness that characterise the UK 

market will be adversely impacted. We therefore ask the Treasury to consider 

imposing a higher threshold for the exercise of this power than for use of general 

rule making powers, to ensure that the product intervention rule-making power 

is not used routinely. Hence, we believe that the “necessary or expedient” test in 

new section 137C(1) FSMA should be reconsidered. 

4.11 Where product intervention is justified, the Treasury should consider and provide 

for the right outcome for those consumers that may already have purchased the 

product in question and who may find themselves locked into products that may 

have been altered or banned. Rendering contracts unenforceable that were 

entered into lawfully and in accordance with the rules prevailing at the time, or 

giving the FCA the power to do so, would add a risk of retrospective application 

and legal uncertainty that we do not think is necessary or warranted and could 

have a severe impact on public confidence in the market and potential knock-on 

effect on a firm‟s overall financial stability. 

4.12 We also have the following drafting observations in relation to the current
 
proposed text: 


a)	 Application to unregulated products. We ask the Treasury to clarify the 

text of new s. 137C(5)(a) FSMA, as we are concerned that it has the 
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potential to be interpreted as allowing the FCA to use its product 

intervention powers to ban products that are currently not regulated by 

the FSA. We assume that this is not the intention, and that instead the 

reference to the fact that powers may be exercised even if entering into 

the relevant agreement is not a regulated activity is intended to cover 

circumstances where the activity would have been a regulated activity but 

for the availability of an exclusion in a particular case. We ask the 

Treasury to ensure that the legislation only allows the FCA to operate 

within the scope of the activities that Parliament has given it power to 

supervise under the RAO. If a new activity or product is in future identified 

as meriting regulation by the FCA, such activity or product should first 

become a regulated activity or specified investment before the FCA is 

entitled to exercise any powers in relation to it. 

b)	 Safeguards for temporary bans. We do not think that suitably robust 

safeguards have been set out in the Draft Bill in relation to temporary 

product bans, as new s. 138N FSMA allows the regulator ample discretion 

to disapply the obligation to consult under s. 138J in the case of 

temporary bans, and there is no right for firms to refer the regulator‟s 

decision (either to dispense with consultation or to impose a temporary 

product ban) for scrutiny by the tribunal. We think that the words 

“necessary or expedient” in s. 138N suggest that the discretion can be 

used more widely than in extreme or emergency situations, and could 

potentially be satisfied in almost any case where the regulator has 

assessed that a product or a product feature is unsuitable for a particular 

market. In the absence of a formal product pre-approval process, and of a 

right of appeal to the tribunal for affected firms, strong safeguards are 

required to ensure that legal certainty is maintained in relation to existing 

contractual arrangements, except in the most serious of cases. 

4.13 We note the Treasury‟s assertion that the FCA‟s new product intervention power 

is “unlikely to be appropriate in relation to the protection of professional or 

wholesale customers”.5 However, the definition of “consumer” in new s. 1C 

FSMA covers a wide spectrum of market participants, and so linking product 

bans to the FCA's consumer protection objective does not, by itself, achieve the 

stated aim. A different aim is also highlighted in the FCA's Approach Paper. This 

identifies that there are direct links between certain wholesale market activities 

and the retail market, and by suggesting that interventions may occur at a higher 

level in the product distribution chain to avoid that a potentially unsuitable 

product may reach retail consumers. 

4.14 If the intention is to require the FCA to focus the use of this power on protection 

of retail customers, we suggest that a new (and narrower) definition of 

“consumer” should be introduced into the Draft Bill for these purposes, or that 

the power should be limited to instances where the FCA is able to establish a 

5 para 2.100 “A new approach to financial regulation: the blueprint for reform” 
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close and clear relationship between the activity or product that it wishes to ban 

and the fact that that activity or product is reasonably expected to result in 

customer detriment in the retail market. 

4.15 If, however, the intention is that the power should remain as widely crafted as it 

currently is in the Draft Bill, then we would ask the Treasury to ensure that the 

legislation requires the FCA to differentiate its approach between different 

categories of consumers. It can be argued that the most sophisticated market 

users, with equal access to market information and quality advice, do not require, 

nor should benefit from, the level of protection afforded to less sophisticated 

and/or well-resourced market users seeking to make similar investments. 

Importantly, more sophisticated market participants will not want to incur the 

added cost and burden associated with a higher level of regulatory protection. 

4.16 We believe that the client classification regime under the Markets in Financial 

Instruments Directive (“MiFID”) provides an appropriate framework for tailoring 

the level of protection afforded to clients of differing expertise (including the 

option for clients to “opt-down” to a level of increased regulatory protection). 

The Treasury will no doubt be aware that it and the FCA will need to have regard 

to the implications on the client classification regime of the review of MiFID that 

the European Commission is currently undertaking as it develops its thinking. 

4.17 As part of this review, the European Commission is proposing to introduce 

powers to ban specific activities, products or practices in certain circumstances, 

and we urge the Treasury to align the UK rules with the European approach once 

this has been formulated. We are concerned that unless common standards are 

applied in the context of a single market, incoming EEA firms that are outside the 

FCA‟s remit may gain an unfair advantage over UK–based firms and that the 

ability of the UK sector to innovate may be damaged, along with the pace of 

innovation in and responsiveness of the UK market. 

4.18 With regards to sales practices, we recognise that a broadening focus of carefully 

applied regulation from point-of-sale to further up the retail product 

development chain, including product governance, is appropriate. However, we 

believe that the FSA already has sufficient powers to regulate sales practices. No 

regime can be designed to guarantee that in every instance the product sold 

matches perfectly the needs of the consumer who bought it. In fact, attempting 

to put controls in place to verify if that is the case risks stifling the interest of 

product producers in innovating to meet emerging consumer needs and, 

therefore, the range of choice available for consumers. A market must retain an 

element of “caveat emptor” in order to function sustainably. 

4.19 The challenge is ensuring that the consumer has all the appropriate information 

available to make an informed choice and that the design of the product is not 

inherently biased against consumer preference. We believe that the “Treating 

Customers Fairly” initiative has led to substantive progress in this area and 

should continue. Alongside this, it is essential that the new regulatory 

arrangements strike the right balance between accommodating the financial 
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sector's need to be responsive and innovative while delivering appropriate and 

proactive challenge. 

Price intervention 

4.20	 Notwithstanding the Government‟s intention that the FCA should not be an 

economic regulator, we are concerned by statements (both in speeches and in 

the FCA approach Paper) that indicate that the FCA may become involved in 

commercial pricing decisions. 

4.21 We believe that intervening in private contracts where prices are not manifestly 

unreasonable and are disclosed in plain intelligible language goes beyond the 

remit of a financial regulator. It also goes against existing legislation, such as the 

Unfair Terms in Consumer Contracts Regulations 1999, which provide that “in so 

far as it is in plain intelligible language, the assessment of fairness of a term shall 

not relate... to the adequacy of the price or remuneration, as against the goods or 

services supplied in exchange”. 

4.22 We therefore ask the Treasury to consider elaborating further on the FCA‟s duty 

to promote competition as set out in the Draft Bill, so that the FCA does not seek 

to stray into the remit of an economic regulator. 

Directions on financial promotions 

4.23 We note that new s. 137P FSMA will enable the FCA to issue a direction requiring 

a firm to withdraw a financial promotion that it has made or approved, where the 

FCA considers that that financial promotion breaches or is likely to breach any of 

the FCA‟s financial promotion rules, and to publish the fact that it has done so. 

4.24 We appreciate that there is pressure on the FCA to act, and to be seen to act, to 

protect consumers from being misled. However: 

a)	 We do not think that the rapid action that is possible by the Advertising 

Standards Authority (the “ASA”) is an appropriate analogy to prompt 

provision of rapid response powers for the FCA. The ASA is a voluntary 

code enforcer that operates by consent and as a result considerations of 

public law (such as those under the Human Rights Act) do not apply to it. 

Any statutory public authority should proceed with a great deal more care 

and process as it does not operate by consent and is subject to human 

rights legislation. 

b)	 The FSA already has the power to take action in relation to financial 

promotion under the existing FSMA framework, and firms already do 

amend or withdraw financial promotions on the request of the FSA‟s 

Financial Promotions Team. 

4.25 If the Treasury decides to progress with the proposal as currently drafted, we 

would ask it to consider two aspects of the draft text that we feel require further 

attention: 
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a)	 we think that ss. 6(d) should provide a statutory minimum period for 

firms to make representations, rather than leaving it entirely at the 

discretion of the FCA; and; 

b)	 ss. (11) seems to us to defeat the object of a direction being revoked. If 

the FCA comes to the conclusion that the direction is not in fact 

appropriate and the financial promotion is therefore not in breach of the 

relevant rules, we cannot see what benefits publication of the details 

would achieve for consumers. 

Publication of warning notices 

4.26 We have serious reservations about the publication of warning notices and 

believe that a firm should not be subject to disclosure of disciplinary 

investigations at an earlier stage than FSMA currently allows, except for in a very 

limited subset of cases. When the regulator serves a warning notice on a firm, it 

has not yet heard the firm's considered representations on the matter raised in 

that notice, and so disclosure at that stage may cause significant harm to the 

firm‟s reputation and business. 

4.27 In addition, we do not believe that the criminal process, with early disclosure of a 

person being charged, is a helpful or relevant analogy. The criminal process in 

the UK is backed up by a widely understood presumption of innocence that is not 

replicated in a disciplinary case. The decision makers in a criminal case (the 

magistrates, judges or jury) are also separate and independent from those who 

bring the charge, which supports the presumption. Again, this is not the case in 

relation to a warning notice, as the decision maker in the case of a decision 

notice and (unless challenged before the Tribunal) a final notice will be the FCA 

in each case. As a result, the message that disclosure of information about a 

warning notice would send is that the firm is “guilty as charged” and so 

disclosure could have a significant detrimental impact on the reputation of the 

firm even where the firm is ultimately able to successfully defend itself or settle 

the dispute to the regulator‟s satisfaction. 

4.28 For these reasons, we would ask the Treasury to consider whether a more 

proportionate outcome could be achieved by using the FSA‟s existing powers to 

seek appropriate undertakings from firms to correct the conduct or breach to 

which the warning notice refers, and to reserve use of the duty to publish details 

of the notice for those cases where the firm is uncooperative. 

4.29 However, if the conclusion is reached that the policy intention can only be 

achieved by the introduction of this power, we ask the Government to consider 

limiting publication to cases where the FCA is able to establish that, despite the 

potential damage to the firm in question, publication can be justified on the 

basis of significant public interest (e.g. because there is a need to warn 

consumers) or because there is disruption in the markets caused by uncertainty 

as to whether the regulator is investigating the firm or any of its senior 

management. 
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4.30 Moreover, and particularly if the legislation is not further tightened as we have 

suggested, we ask that significant safeguards and protections are introduced for 

the subject of the action. We believe that this should include: 

a)	 A presumption or objective measure of “unfairness”. We welcome the 

fact that new s. 391(6) FSMA requires the FCA to assess whether 

publication is unfair to the person in question. However, in particular 

where the affected person is a firm, we cannot envisage many instances 

where publication would not carry a risk of unfairness, and so we think 

that a more appropriate safeguard would be for the legislation to set out a 

presumption that regulators could rebut in specific cases (for example, in 

the cases of consumer interest or market disruption that we have 

identified above). In addition, we note that the Draft Bill does not specify 

how firms are to demonstrate that publication is unfair to them and so, in 

the absence of a presumption, we would welcome greater guidance on 

how unfairness is to be measured. This guidance could either be set out 

in the Draft Bill itself, or the Draft Bill could impose a duty on the FCA to 

issue such guidance under s. 139A. 

b)	 An adequate period in which to make representations. The proposed 

change in the period of time available under s. 387(2) FSMA for firms to 

dispute the giving of warning notices (from 28 days down to 14 days) is 

unlikely to allow firms sufficient time to gather the information required to 

support its representations, in particular if that process will apply, as we 

assume that it will, to disputing both the giving and the publication of the 

notice. 

c)	 A right of appeal. S. 391 should give firms the right to refer the FCA‟s 

decision to publish a warning notice to the tribunal for a review on its full 

merits. As we will explain in more detail below, appeal rights are an 

essential safeguard in building a regulatory system that confers greater 

powers and discretions on the regulator. 

d)	 An equal duty to publish exonerations. The reputational damage 

suffered by firms subject to a warning notice details of which have been 

published may be considerable, and so we ask Government to impose a 

duty on the FCA to give equal priority and publicity to the withdrawal of 

warning notices as to the issuing of the original notice. 

e)	 The removal of statutory immunity. The FCA's statutory immunity from 

liability in damages should be carved back in the event that it chooses to 

make a disclosure which relates to a notice that does not proceed to a 

successful enforcement action on the same or substantially the same 

matter and charges. This would protect a firm whose reputation may be 

harmed and which may suffer associated financial consequences from 

inappropriate disclosure. 

Right of Appeal 
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4.31	 We are concerned that firms‟ rights to refer a regulator‟s decision on appeal to 
the tribunal under s. 133 FSMA are changing, so that in some important areas 

there will be no such right (other than by means of judicial review where the 

relevant grounds can be satisfied), and in some cases, although the right exists, 

the tribunal will not be entitled to come to a view on the merits of the decision 

being challenged so as to substitute that decision for its own. 

4.32 This is of particular concern to us in the area of conduct regulation, where the 

FCA is being given some new and very wide-ranging powers, the exercise of 

which will have a direct and potentially significant impact on a firm‟s business. It 

is, therefore, fundamental that the FCA is required to follow due process and, 

given the English law presumption of innocence until proven guilty, firms have 

appropriate rights of challenge and access to a fair hearing. 

Governance and Accountability 

4.33 We are content with the governance and accountability framework proposed for 

the FCA. 
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5. Coordination and regulatory processes 

PRA/FCA Coordination 

5.1	 Barclays acknowledges the Treasury‟s intention to have clear distinctions in 

divisions of responsibility between the PRA and FCA and welcomes the 

recognition in the White Paper for the need for “effective coordination 

mechanisms”. 

5.2	 We agree that such mechanisms are needed and would suggest the easiest way 

to ensure appropriate levels of coordination would be to provide a statutory duty 

for the PRA and FCA to work jointly wherever possible. The operational manner 

in which this duty can be delivered should, as the White Paper suggests, be 

determined by the regulators themselves. 

5.3	 As we made clear in our responses to previous consultations, it will be critical 

that firms can expect consistency of approach and that they are not subject to 

overlapping, disproportionate, and costly regulatory burden exacerbated through 

duplication of effort on the part of the dual regulated. In particular, the prudential 

treatment for a particular activity should be identical, irrespective of whether it is 

subject to PRA or FCA prudential supervision. 

5.4	 We support the fact that a memorandum of understanding will be published on 

coordination and that this will be subject to review on an annual basis as outlined 

in s.3E (4) FSMA. Given the importance of effective coordination, we suggest 

that there should be a duty to consult as part of this review process. 

5.5	 We would recommendation close study of the situation in France where the 

“Pôle commun” between the French regulators, Autorité de Contrôle Prudentiel 

(“ACP”) and the Autorité des marchés financiers (“AMF”), where a strong 

mandate for coordination is set out in an MoU and is exemplified by the joint 

annual reports produced6. 

Overlapping powers 

5.6	 We note that there are some overlapping powers in the Draft Bill where firms 

could be subjected to regulation from both the PRA and FCA. An appropriate 

level of certainty for firms could be achieved through the reduction of some of 

this overlap. Areas of possible concern include: 

a)	 Threshold conditions analysis (55B, FSMA) 

b)	 Exercising the power to impose requirements on permissions, and the 

cancellation of permissions (55J, 55L and 55M, FSMA) 

c)	 Approvals for controlled functions (new s. 59A FSMA) 

6 See http://www.abe-infoservice.fr/IMG/rapportGB.pdf for an English version. 
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d)	 Overlapping rule making powers (which seem to be exercisable by the 

PRA without consulting the FCA) 

e)	 Information gathering by each regulator 

Managing the risk of disorderly failure 

5.7	 We recognise that the PRA is likely to be in the best position to have a holistic 

view of dual-regulated firms. We welcome and support, therefore, the safeguards 

proposed in new s.3J, FSMA, regarding the PRA veto over FCA actions where the 

PRA considers actions may lead to the disorderly failure of a firm. 

Variation and removal of permissions 

5.8	 We welcome the reference in paragraph 2.155 and 2.156 of the White Paper that 

the PRA and FCA should consult each other before exercising the Own Initiative 

Variation of Permission (“OIVoP”) powers. 

EU coordination 

5.9	 EU regulation, whether through Directives and Regulations or binding technical 

standards developed by the new ESAs, or ESRB, will be increasingly important. It 

is important that the PRA and FCA devote sufficient resources to European work 

and to representing the UK on relevant bodies such as ESMA. The PRA and FCA 

should, wherever possible, work with industry to maximise UK influence in 

shaping the debate in the EU. 

5.10 Wider coordination of the UK regulators will also require that EU developments 

are appropriately factored into the FCA‟s development plans. With the FCA alone, 

these developments include MiFID, Packaged Retail Investment Products, the 

Market Abuse Directive, the Credit Agreements related to the Residential 

Property Directive and others. In the context of a single market, the UK should 

not gold-plate or front run EU developments, absent pressing and manifest need, 

lest this creates an opening for regulatory arbitrage with incoming firms that are 

not subject to UK requirements seeking to target UK investors. 

5.11 Also, see paragraphs 3.10 and 4.16-4.17. 
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Annex: Question and answer map 

1	 Do you have any specific views on the proposals for the FPC as described in 

paragraphs 2.6 to 2.24 and in Chapters 3 and 4? 

Yes. See Chapter 2 of this response. 

2	 Do you have any specific views on the proposals for the Bank of England’s 
regulation of RCHs, settlement and payment systems as described in paragraphs 

2.32 to 2.40 and in Chapters 3 and 4? 

See paragraph 2.33 of this response. 

3	 Do you have any comments on: 

	 the proposed crisis management arrangements; and 

	 the proposals for minor and technical changes to the Special Resolution 

Regime 

as described in paragraphs 2.41 to 2.44 and in Chapters 3 and 4? 

See para. 2.31-2.32. 

4	 Do you have any comments on the objectives and scope of the PRA, as 

described in paragraphs 2.46 to 2.61 and in Chapters 3 and 4? 

See para. 3.1-3.6. 

5	 Do you have any comments on the detailed arrangements for the PRA described 

in paragraphs 2.62 to 2.78 and in Chapters 3 and 4? 

See para. 3.8-3.22. 

6	 Do you have any views on the FCA’s objectives – including its competition remit 

- as set out in paragraphs 2.80 to 2.90 and in Chapters 3 and 4? 

See para. 4.1-4.5. 

7	 Do you have any views on the proactive regulatory approach of the FCA, 

detailed in paragraphs 2.91 to 2.110 and in Chapters 3 and 4? 

See para. 3.7-3.30. 

8	 What are your views on the proposal to allow nominated parties to refer to the 

FCA issues that may be causing mass detriment? 

No specific comment. 

9	 What are your views on the proposal to require the FCA to set out its decision on 

whether a particular issue or product may be causing mass detriment and 

preferred course of action, and in the case of referrals from nominated parties, 

to do so within a set period of time? 

See para. 4.10-4.19. 
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10 Do you have any comments on the competition proposals for the FCA set out in 

paragraphs 2.111 to 2.119 and in Chapters 3 and 4? 

See para. 4.5 and 4.20-4.22. 

11 Do you have any views on the proposals for markets regulation by the FCA, 

described in paragraphs 2.120 to 2.123 and in Chapters 3 and 4? 

See para. 4.13-4.16. 

12 Do you have any comments on the governance, accountability and transparency 

arrangements proposed for the FCA, as described in paragraphs 2.124 to 2.132 

and in Chapters 3 and 4? 

See chapter 4 on points related to transparency. See 4.33 on governance and 

accountability 

13 Do you have any comments on the general coordination arrangements for the 

PRA and FCA described in paragraphs 2.138 to 2.149 and in Chapters 3 and 4? 

See chapter 5. 

14 Do you have any views on the detail of specific regulatory processes involving 

the PRA and FCA, as described in paragraphs 2.150 to 2.195 and in Chapters 3 

and 4? 

See chapter 5. 

15 Do you have any comments on the proposals for the FSCS and FOS set out in 

paragraphs 2.196 to 2.204 and in Chapters 3 and 4? 

No. 

29 

http:4.13-4.16
http:4.20-4.22


 

    

  

    

          

 

            

  

 

             

   

  

 

 

     

  

 

            

  

 

         

  

 

              

  

       

  

     

            

 

          

     

        

            

 

     

 

        

       

           

  

        

         

   

       

       


 


	


 


 


 


 


 

 


 


 

 


 




 



 
 




 




 

 


 


 



Submission by Bluefin Insurance Services Limited 

HM Treasury consultation document 

A new approach to financial regulation: the blueprint for reform 

1 Do you have any specific views on the proposals for the FPC as described in paragraphs 2.6 to 2.24 

and in Chapters 3 and 4? 

Answer: We agree with the proposal.
 

2 Do you have any specific views on the proposals for the Bank of England’s regulation of RCHs,
	
settlement and payment systems as described in paragraphs 2.32 to 2.40 and in Chapters 3 and 4? 

Answer: We agree with the proposal. 

3 Do you have any comments on: 

• the proposed crisis management arrangements; and 

• the proposals for minor and technical changes to the Special Resolution Regime 

as described in paragraphs 2.41 to 2.44 and in Chapters 3 and 4?
 

Answer: We agree with the proposal.
 

4 Do you have any comments on the objectives and scope of the PRA, as described in paragraphs
 
2.46 to 2.61 and in Chapters 3 and 4? 

Answer: We agree with the proposal.
 

5 Do you have any comments on the detailed arrangements for the PRA described in paragraphs 2.62
 
to 2.78 and in Chapters 3 and 4?
 

Answer: We agree with the proposal.
 

6 Do you have any views on the FCA’s objectives – including its competition remit - as set out in
 
paragraphs 2.80 to 2.90 and in Chapters 3 and 4?
 

Answer: Warning notices. We have concerns in respect of the proposed new power in relation 

to publishing warning notices. 

This has the potential to cause serious harm to a firm’s business reputation. Discretionary 

authority granted to the FCA as to when not to publish a warning notice even if discussed with 

the firm in question prior to publication, is not a sufficient check or balance. 

There also seems to be an underlying assumption that a warning notice would always lead to a 

successful enforcement action. As this cannot be the guaranteed outcome in all cases, a 

process for publishing a “notice of discontinuance” is proposed. Whether this would result in 

a firm being seen as innocent of an alleged offence or merely guilty but not proven and with
 
consequent reputational damage, cannot be predicted with any certainty. 


Therefore, we would prefer the existing process of publishing enforcement notices be retained
 
as that is in line with the legal principle of the assumption of innocence. 


Definition of “consumer”. As there seems to be nowhere else to raise this issue we are doing
 
so here. We have concern in relation to the definition of “consumer”. The suggestion that this 

would include other regulated or exempt firms whilst carrying out regulated activities and as
 
part of a chain leading to the ultimate customer of a financial service or product. 


We do not believe that in the context of insurance intermediaries, which our firm is, that the
 
definition of consumer should or requires to, be extended beyond those who contemplate or
 
actually purchase an insurance policy under which they are the policyholder.
 

Those practitioners in a chain leading to the policyholder are subject to regulation. They are
 
required to be competent in managing the services and products they offer so the additional 
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protection granted to a policyholder or prospective policyholder, is unnecessary and 

inappropriate to their role.   

7 Do you have any views on the proactive regulatory approach of the FCA, detailed in paragraphs 

2.91 to 2.110 and in Chapters 3 and 4? 

Answer: Sector-specific approach to conduct regulation. We agree with this proposal and in 

particular are concerned by suggestions that considerable investment in resources may be 

needed for FCA and reference to new units such as a business and market analysis team. 

We do not believe that insurance intermediary supervision by FSA has failed or that there is 

evidence of a need to mend a failure in this respect. We would respectfully comment that any 

increased fees or levies should be proportionate, appropriate and cost-effective in relation to 

the specific service which insurance intermediary firms will receive from the FCA. 

Product intervention. We acknowledge and agree that the FCA should not take on the role of 

vetting and pre-approving products. 

For the efficiency of markets and to ensure responsibility in this respect remains firmly with 

firms’ senior management, we see FCA’s role as one of monitoring development of products 

and intervening only at the point at which it believes there is  potential for customer detriment. 

Becoming involved with individual products prior to their launch would risk FCA’s resource 

being deflected from its primary regulatory and supervisory role. It might also present potential
 
customers with the misleading picture of quasi FCA approval of a product. 


We also do not see this as a relevant tool in respect of insurance intermediaries and
 
development of general insurance products in response to customer demand.
 

Warning notices – please see our answer to Question 7.
 

Financial Promotions - We agree with the proposal.
 

8 What are your views on the proposal to allow nominated parties to refer to the FCA issues that may
 
be causing mass detriment?
 

Answer: We agree with the proposal.
 

9 What are your views on the proposal to require the FCA to set out its decision on whether a
 
particular issue or product may be causing mass detriment and preferred course of action, and in the 

case of referrals from nominated parties, to do so within a set period of time?
 

Answer: We agree with the proposal.
 

10 Do you have any comments on the competition proposals for the FCA set out in paragraphs 2.111
 
to 2.119 and in Chapters 3 and 4?
 

Answer: We agree with the proposal.
 

11 Do you have any views on the proposals for markets regulation by the FCA, described in
 
paragraphs 2.120 to 2.123 and in Chapters 3 and 4?
 

Answer: We agree with the proposal.
 

12 Do you have any comments on the governance, accountability and transparency arrangements
 
proposed for the FCA, as described in paragraphs 2.124 to 2.132 and in Chapters 3 and 4?
 

Answer: We agree with the proposal.
 

13 Do you have any comments on the general coordination arrangements for the PRA and FCA
 
described in paragraphs 2.138 to 2.149 and in Chapters 3 and 4?
 

Answer: We agree with the proposal and although those firms regulated solely by FSA may not 

appear to have an interest in a successful coordination process we are mindful of the potential 

for such process to create precedent with wider application so see the close and regular 

communication between PRA and FCA as essential. In addition, as the PRA will represent the 

UK on EIOPA cooperation and coordination between PRA and FCA will be pre-requisite for 
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conduct issues that will arise from the likes of the revision of the Insurance Mediation 

Directive. 

14 Do you have any views on the detail of specific regulatory processes involving the PRA and FCA, 

as described in paragraphs 2.150 to 2.195 and in Chapters 3 and 4? 

Answer: We agree with the proposal. 

15 Do you have any comments on the proposals for the FSCS and FOS set out in paragraphs 2.196 

to 2.204 and in Chapters 3 and 4? 

Answer: FSCS. We believe that two issues are essential in this respect and should not be 

overlooked during the development of the PRA and FCA. 

First, any cross-subsidy between different types of regulated firms should cease and in 

particular, insurance brokers should not be at risk of funding compensation required for the 

banking sector. 

Second that full-time, professional, insurance brokers should be separated from other, 

secondary sellers of general insurance currently in the FSCS’s insurance intermediary sub-

class. 

Hopefully, these changes will be effective before the PRA and FCA are operative but they 

should still be noted. 

End 
07/09/2011 
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A new approach to financial regulation: the blueprint for reform 

- Comments by the British Bankers’ Association -  

The British Bankers’ Association welcomes the opportunity to comment on HM Treasury’s 
consultation paper ‘A new approach to financial regulation: the blueprint for reform’. We 
represent 220 banks from 60 countries and have 40 associate firms within membership. 

Executive summary 

Bank of England and the Financial Policy Committee 

	 We fully support the Government taking the opportunity of the review of the 
regulatory architecture to build a macro-prudential capability into the new UK 
supervisory regime. 

	 We believe the legislation underpinning the Financial Policy Committee should 
specify that its objective is to ensure a stable and sustainable supply of credit to the 
economy in the same way that the Monetary Policy Committee’s remit is to ensure a 
stable price of credit and, subject to this, support the Government’s economic policy 
and contribute to the Bank of England achieving its Financial Stability Objective. 

	 We have provided a high level analysis of the strengths and weaknesses of the 
macro-prudential tools and believe that their design and application should be guided 
by core principles including: simplicity; transparency; predictability; proportionality; 
and international coordination and reciprocity. 

	 We believe that macro-prudential policy in isolation will not be sufficient to deliver a 
sustainable provision of credit into the economy and that it must be coordinated not 
only with monetary policy but also with fiscal policy and micro-prudential regulation. 

	 We see grounds, however, for assessing whether the recently adopted changes to 
the Court of the Bank of England are sufficient in themselves for ensuring the 
effective oversight of the Bank executive in light of its significantly expanded range of 
responsibilities and believe that the accountability of the FPC to the Government and 
Parliament needs to be made more robust through reporting requirements on the part 
of the Governor as Chairman of the FPC. 

Systemically important infrastructure 

	 We are content with the proposal that the Bank be given responsibility for 
systemically important infrastructure but would see a need for an MoU with the FCA 
given what appears to be a significant overlap in interest. 
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Crisis management 

	 We are broadly content with the coordination mechanisms between the Bank and the 
Treasury proposed in the Treasury blueprint document but firmly believe that the duty 
on the Bank to engage with the Chancellor should not be on the basis of a possible 
call on public funds but instead on the likely use of the Special Resolution Regime 
given the reduced probability of a resolution requiring the use of public funds. 

	 The housing of responsibility for the triggering of the Special Resolution Regime and 
the application of the powers and tools is a significant departure from the current 
demarcation of powers and responsibilities and merits close attention. 

	 We support the other proposed changes to the Special Resolution Regime but would 
make the point that the consent required as part of part 5 of Clause 59 (S42A(4)) 
needs also to apply where property has subsequently been transferred and is no 
longer owned by the original transferee. 

The Prudential Regulation Authority (PRA) 

	 We are supportive of the strategic emphasis on financial stability and the confirmation 
that the regime will not be operated on a ‘zero-failure’ basis. This is entirely 
consistent with the broad direction of travel of the reform programme pursued in 
recent years. But we view the lack of statutory principles relating to international 
competitiveness and the ability for financial services to innovate and contribute to 
economic growth as a shortcoming in the proposals. 

	 We support the move to judgement-led regulation and the principles behind the 
Proactive Intervention Framework but remain concerned about the prospect of firms 
being placed on a one-way downward trajectory if moving through the different 
stages became public knowledge. 

	 We see the Government’s decision to leave the Tribunal’s scope of review of 
supervisory decisions unchanged as a step in the right direction but are concerned 
that the Tribunal will no longer be able to substitute its own opinion for that of the 
regulator. 

	 We are pleased the Government agrees that the PRA board must provide a robust 
challenge to the executive, and that the board will have a non-executive majority 
complimented by the right balance of expertise. The independent non-executive 
directors will have an important role to play and attracting candidates of the right 
calibre will clearly be critical. 

	 We are pleased the PRA will have a duty to make and maintain effective 
arrangements for engaging with practitioners but view the Bill provisions requiring the 
PRA to “make and maintain effective arrangements for consulting” as unduly vague.  

Financial Conduct Authority (FCA) 

	 We concur that the promotion of competition should be a secondary duty and that the 
FCA should be obliged to discharge its functions in a way which promotes 
competition, in so far as this is compatible with its primary objectives.  Also 
appropriate is the proposed statutory power on the part of the FCA to make an 
enhanced referral to the OFT when it believes competition issues merit further 
investigation and remedy.   
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	 We note that the proposed FCA objectives do not refer explicitly to growth or 
innovation. We would suggest this merits review given that growth and innovation 
are important elements of both the strategic objective of market users’ confidence in 
the UK financial system; and of at least two of the operational objectives: protection 
for consumers -including protection of investors’ right to seek real returns and issuers’ 
right to seek economic capital - and efficiency and choice in the market.   

	 We welcome the acknowledgement that product intervention is unlikely to be 
appropriate in relation to dealings with professional and wholesale customers and not 
available for market integrity reasons, but accept that it does not automatically follow 
that any failings are such that the product intervention power should therefore be 
focused on retail ‘consumer’ protection.   

	 As the proposed FCA product intervention powers are substantial, we consider it 
important that the legislation is framed in a form that limits the possible circumstances 
for the powers to be used in an unintended way. In respect of the proposed new 
powers for banning products, we see the proposed language for the draft legislative 
provisions as being unduly wide. As for the publication of Warning Notices, we 
consider that regulators should be transparent and consistent in their decision-taking 
processes  

	 While we remain doubtful of the merits of the proposed publication of disciplinary 
action, we welcome the safeguards surrounding the powers of the FCA on early 
publication of disciplinary action, and the obligation to consult the person to whom a 
notice is given, however we see it as good governance that the Regulatory Decisions 
Committee should take this decision. 

	 We welcome the recognition of the need for consumer responsibility but see a need 
for the legislation to set out what this entails with greater clarity. 

	 On consumer redress, we need a better understanding of who the nominated parties 
would be in order to comment from a position of understanding.  In principle we are 
not averse to a scheme similar to the ‘super complaints’ process under the Enterprise 
Act (2002) which has been used in financial services on a number of occasions and 
is now well-established.  An immediate thought is that in order to avoid conflicts of 
interest it may be sensible for the legislation to exclude organisations that provide, 
promote or intermediate advice on financial services themselves from becoming a 
‘nominated party’. 

	 We also see a need for the legislation to set out the criteria for the bringing of a 
super-complaint and the provision of a statutory time limit for the FCA announcing 
how it proposes to deal with a complaint. We would also place the FCA under a 
statutory requirement to publish more substantive guidance on the super-complaints 
process including the factors which it will take into account in determining whether to 
permit a super-complaint, the evidence which it would expect to be provided in 
support of a super-complaint and the process it will follow in investigating a super-
complaint. 

	 In addition to requiring the FCA to set out its decision on whether a particular issue or 
product may be causing mass detriment and preferred course of action, we see, first, 
the need to be able to challenge and test the FCA’s thinking around the underlying 
issue and, second, a need for statutory provision to bring greater coherence to the 
statutory regime. At present, there are four different statutory tests for consumer 
redress: three in FSMA and one in DISP. 
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	 We welcome the intention to establish a business and market analysis team and to 
base the FCA’s policy and practice on such analysis. The value of this approach will 
depend crucially on retaining and recruiting high quality staff and ultimately the 
methodology it might choose to adopt.  We suggest that the Client Asset Sourcebook 
Risk team (CASS team) could be the model the FCA uses for this and other specialist 
teams. 

Coordination and regulatory processes 

	 We welcome the statutory obligation for FCA and PRA to coordinate referred to in 
paragraph 2.139 of the Treasury blueprint document; the specific statutory obligations 
for the existence and content of the MoU between them described in Paragraphs 
2.140 and 2.141; and the provisions described in paragraphs 2.142 to 2.145 on 
maintaining its content and public accountability for its use.   

	 We encourage the MoUs to be developed as soon as practicable and welcome the 
proposal that regulators review MoUs at least annually and would further recommend 
that this be as part of a consultative process. We also look forward to publication by 
the Bank of England and FSA of plans on operational co-ordination later this year and 
again would underline the importance of consultation upon this document. 

	 Since many member banks will have dual regulators, we would welcome a forum 
which allows members to report to regulators how effectively the regulatory teams 
from different authorities are working together. We also see it as imperative that 
someone amongst the regulatory authorities has an overview and responsibility for 
overall co-ordination. 

	 We welcome the Government’s commitment in paragraph 1.47 of the Treasury 
blueprint document for a simplified process on authorisation with one regulator taking 
the lead with processing an application. We encourage the Government to take a 
similar streamlined approach to the approved persons application process and 
variations in permission. 

	 We also see scope for confusion and contradiction between the rules of FCA and 
PRA, as described in paragraphs 2.168 to 2.170 of the Treasury blueprint document, 
especially taking into account interactions with European rule-making bodies. In 
addition to consulting each other and ensuring consistency between their rulebooks, 
we would suggest that the FCA and PRA should also pursue the FSA’s existing 
policy of ‘intelligent copy-out’.  

	 We support the view that where one group firm is PRA authorised, the PRA should 
be the prudential regulator for all group firms. This is by far preferable to the 
alternative approach set out in the Treasury blueprint document. Such an approach 
would seem particularly necessary in light of the Government concluding that it would 
not be appropriate to require the regulators to put in place a single rulebook.  

	 We note that the Treasury blueprint document proposes a new s.166A FSMA, 
granting both the PRA and FCA a new power to appoint a skilled person to “collect 
and keep up to date” information where an authorised person has contravened a rule 
which requires it to collect and update information. This is a significant extension to 
the powers the FSA has today and we would welcome further clarity regarding the 
conditions under which these powers would be used. 

	 We do not agree with the proposal relating to the withdrawal of permissions as there 
are circumstances where a firm may want to retain its permission for commercial 
reasons (e.g. to enable it to re-enter a market without having to apply to the regulator 
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for an extension). So long as the firm is prepared to pay the fee and comply with all 
regulatory requirements, it should be able to retain the permission. 

	 We are pleased to see that the PRA and FCA will be obliged to investigate and report 
on regulatory failure as we see sensible use of the findings, complementing market 
failure analysis, as important to ensuring that scarce PRA and FCA resources will be 
properly targeted. But we would suggest that the team undertaking the investigation 
and drafting the report for HM Treasury and Parliamentary review should be 
operationally independent from the area on which it is reporting.  

European representation 

	 We would like to see the authorities give serious consideration to the benefits of 
maintaining a single international secretariat across the relevant authorities as a 
common shared service and the establishment of cross-authority teams to ensure 
that UK representatives at the three European Supervisory Authorities and other 
European and international committees are in a position to draw upon all relevant 
expertise and knowledge. 

FSCS and FOS 

	 We believe that the FSCS and FOS should be placed under a statutory obligation to 
publish annual plans and that they should consult on these and be audited by the 
National Audit Office and therefore welcome the introduction of dual lines of 
accountability to both the PRA and FCA supported by oversight from the National 
Audit Office. 

	 We remain concerned however that the governance arrangements of the FSCS have 
not been sufficiently upgraded in light of the scale of the role now played by the 
scheme in respect of the financing of the ex ante costs of resolution and see a case 
in particular for the creation of a creditors committee in order to provide contributing 
institutions with stronger oversight of the value generation of ‘bad book’ assets. 

Bank of England and Financial Policy Committee  

1.	 Do you have any specific views on the proposals for the FPC as described 
above and in Chapters 3 and 4? 

We have been firm supporters of the concept of macro-prudential regulation and the 
leadership position taken by HM Treasury and the Bank of England in the emerging 
international debate on the subject. We fully support the notion therefore that the 
Government should take the opportunity afforded by the review of the regulatory 
architecture to incorporate macro-prudential regulation into the new UK supervisory 
regime but also that careful thought must be given to its legislative underpinnings.  

We believe that, as currently struck, the proposed framework falls short of setting a clear 
and simple mandate for the Financial Policy Committee and would urge the Government 
to consider the development of a regime analogous with that of the Monetary Policy 
Committee. This structure is well understood by the market and its democratic 
accountability via Parliament is clear. We believe, therefore, that there is a very strong 
case for the Financial Policy Committee’s objectives, structures, proceedings, governance 
and accountability to, as far as is possible given their different functions, mirror those of 
the Monetary Policy Committee. Put simply, we believe that the FPC’s remit should be to 
ensure a stable and sustainable supply of credit to the economy in the same way that the 
MPC’s remit is to ensure the stable price of credit. This is not to say that we believe the 
Government should set a quantitative target on credit growth in aggregate but that the 



 

 
 

 

 

 
 

 
 
 

 
  
  

 
 
 

 
 

 

 
 

 
 
 
 

 

 

 
 

 

 

 

 

 


 6
 

Chancellor should outline the factors the FPC should consider when it is assessing the 
level of risk in the economy and the likely impact on the supply of credit. In our view, the 
remit letter should specify how the maintenance of financial stability should be balanced 
with economic growth – reflecting the desirability of credit growth varying somewhat 
across the cycle. We believe that framing the mandate in this way will underscore the 
dynamic nature of macro-prudential policy and offers much the same ability to promote 
financial stability while at the same time mitigating concerns about unnecessary 
constraints being placed upon growth.  

Objectives 

In the same way as the 1998 Act sets the objective for monetary policy as maintaining 
price stability and, subject to this, to support the economic policy of the Government, 
including its objectives for growth and employment, we believe that the legislation 
underpinning the FPC should specify that its objectives as being: 

(a) to maintain a stable and sustainable supply of credit to the economy and 
(b) subject to that, to support the economic policy of Her Majesty’s Government, 

including its objectives for growth and employment. 

The proposed objectives for the FPC as set out in Clause 9C(1) of the draft Bill – for the 
FPC to exercise its functions with a view to contributing to the achievement by the Bank of 
the Financial Stability Objective as further defined by 9C(2) and (3) – could then be set as 
‘specifications of matters relevant to objectives’. 

In keeping with the 1998 Act, we believe that the Treasury should write to the FPC 
annually specifying the factors it is to consider when assessing the level of risk in the 
economy and its likely affect on the sustainability of growth, including how the 
maintenance of financial stability and the promotion of economic growth should be 
balanced. 

Functions 

We broadly agree with the functions proposed for the FPC. However, as we believe the 
FPC’s objective should be to ensure a sustainable supply of credit to the economy, we 
consider that its principal function should be to assess whether the level of risk in the 
economy is matched by an appropriate level of capital. Here we agree with the proposed 
definition of ‘systemic risk’ proposed in new clause 9C(3) but would suggest that 
subsection (b) ‘unsustainable levels of leverage, debt and credit growth’ should rank 
ahead of subsection (a) ‘systemic risks attributable to structural features of financial 
markets or to the distribution of risk within the financial sector’. The definitions provided in 
9C(6) of the terms ‘credit growth’, ‘debt’ and ‘leverage’ look to us to be appropriate.  

We note that 9F makes no provisions as to the order in which the FPC should generally 
exercise its functions. Whilst we agree with the White Paper that it would be inappropriate 
to specify ex ante a particular order, we suggest that the addition of a requirement that the 
FPC should go no further than is necessary for the purpose of pursuing the particular aim 
it has in mind would add necessary balance.    

The use of ‘have regard’ in 9E (1) and (2) also look to us to be weak. We would suggest 
this be strengthened to emphasise, in particular, that any burden or restriction which is 
placed on a person or the conduct of an activity must be proportionate to the benefits 
expected to result from the imposition of that burden.  

We understand the need for the FPC to have the ability to gather information and data 
necessary to perform its functions. However, we believe that the powers proposed in 
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clause 9U must be used in a proportionate manner; particularly the power in (7), which 
requires information to be verified ‘in such a manner as it may require’, should go no 
further than is necessary in the circumstances.  Furthermore, we would suggest that to 
avoid duplicative requests for information, prior to requesting information from firms the 
FPC should first take into account information held by the FCA and PRA and that such a 
requirement could be framed in a form consistent with Article 15, Collection and exchange 
of information, of the European Systemic Risk Board’s founding Regulation (No 
1092/2010) which sets out safeguards with regard to collecting information to avoid such 
duplication. 

Potential macro-prudential tools 

We welcome the approach being taken to evaluate the potential macro-prudential tools 
and stand ready to assist the interim FPC on this, either before the FPC reports to 
Parliament this year or after its Q1 2012 meeting. We provide a high level analysis of the 
strengths and weaknesses of the major tools in Annex 1 but suggest that the design and 
application of macro-prudential tools should be governed by an assessment of the extent 
to which they meet a number of principles. We would offer the following by way of 
example: 

 A preference for simplicity; 
 The need for transparency; 
 An element of predictability; 
 Proportionality; and 
 International coordination and reciprocity.  

These are largely self-explanatory. International coordination relates principally to the 
relationship between the FPC and the European Systemic Risk Board (ESRB); and 
reciprocity to the need for home country regulators to agree to apply macro-prudential 
tools to EEA firms operating in the UK market on a passported-in basis in order for macro-
prudential policies to be as effective as they can be. 

The authorisation process for the use of macro-prudential measures in clauses 9K and 9L 
look broadly appropriate, although we would repeat our view that Parliamentary oversight 
would be strengthened via the introduction of a sunset clause and that 9K(4) should place 
an obligation on the FPC to maintain a policy statement on how it intends to exercise its 
powers. We also note that Treasury will have the power where necessary, ‘by reason of 
urgency’, to grant the FPC new tools without first seeking Parliamentary approval. We 
note that under Clause 9L(3) orders made by reason of urgency will need to be laid before 
Parliament post-event and will cease to have effect unless approved by a resolution in 
each House within 28 days excluding time when Parliament is not sitting. This is an 
important discipline and entirely appropriate in the event of powers being exercised in this 
exceptional way. 

We support the way in which the powers of the FPC to make recommendations within the 
Bank have been shaped (scoping out the provision of financial assistance to individual 
firms and the SRR powers available under the Banking Act 2009). We do not believe that 
the importance of the ability for the FPC to make recommendations to the Treasury can 
be overstated. The use of macro-prudential policy in isolation will not be sufficient to 
deliver a sustainable provision of credit and, through this, financial stability which we 
believe to be the objective of the regime. It must be coordinated with monetary policy but 
also with fiscal policy and micro-prudential regulation to be fully effective.   

We note that the Treasury blueprint document identifies the need for the forthcoming 
revision of the Capital Requirements Directive (CRD IV) to permit member states to 
exercise discretion in the use of macro-prudential tools. We support the European 
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Commission’s decision to require maximum harmonisation of the majority of the CRD IV 
requirements in the interests of promoting a safe and level playing field across the Single 
Market. That being said, we believe that the current iteration of the CRD IV text grants 
national authorities sufficient discretion to implement macro-prudential tools. We set out 
our understanding of this flexibility in the annex.  

Membership and governance 

We note the issues raised by the Treasury Committee during its recent inquiry into the 
accountability of the Bank of England and look forward to the Government’s response and 
the conclusion of its deliberations concerning the balance between external and internal 
appointments. We see a case for assessing whether the changes made to the Court of 
the Bank of England under the Banking Act 2009 are sufficient to ensure robust oversight 
of the Bank’s decision-making and due process given the range of additional powers 
which it will accrue. It may be for example that the responsibilities of the NedCo sub-
committee should be reviewed to examine whether there should be a specific oversight 
objective in relation to the conduct of the FPC (to mirror that for the MPC).  

Transparency and accountability 

As argued above, we believe that there should be as much symmetry as possible 
between the FPC and MPC. We view the existing transparency and accountability 
mechanisms for the MPC as being sufficiently rigorous and understood and would 
therefore suggest they be adopted for the FPC.  This includes the development of an 
equivalent to the letter the Governor is required to send the Chancellor if inflation diverges 
too far from the MPC’s target. In the case of the FPC, we consider that this should take 
the form of a requirement for the Governor as Chairman of the FPC to write to the 
Chancellor to explain the decisions behind any direction or recommendation of the FPC. 
This letter should include a cost benefit analysis of the proposed direction or 
recommendation, and an economic impact assessment. The letter should be copied to the 
Chairman of the Treasury Committee.    

We support the obligation for the FPC to prepare and publish bi-annual financial stability 
reports but, in keeping with our view that the FPC’s primary objective should be linked to 
the sustainable supply of credit to the economy, suggest that the FSR should include an 
assessment of the sustainability of the supply of credit to the economy - Clause 9S(3) -
and whether the level of risk in the financial system is appropriately matched by the level 
of capital. 

Systemically important infrastructure 

2.	 Do you have any specific views on the proposals for the Bank of England’s 
regulation of RCHs, settlement and payment systems as described above and in 
Chapters 3 and 4? 

We agree with the Bank being given responsibility for the regulation of settlement systems 
and recognised clearing houses, alongside its existing responsibility for recognised 
payment systems, but see a need for an MoU with the FCA given what looks like a 
significant overlap in interest. We would see the matters identified in paragraph 2.135 of 
the February 2011 HM Treasury consultation “building a stronger system” as providing a 
good starting point for the memorandum. 

Coordination of crisis management 

3.	 Do you have any comments on: 
 The proposed crisis management arrangements; and 
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	 The proposals for minor and technical changes to the Special Resolution 
Regime as described above in Chapters 3 and 4? 

Crisis management arrangements 

We welcome the acknowledgement that there needs to be absolute clarity on how the 
Treasury and Bank group will coordinate their activities. The three specific mechanisms 
set out provide, in principle, an appropriate basis on which to coordinate: 

 The statutory six monthly update meetings between the Governor and Chancellor 
on financial stability matters; 

 A duty on the Governor to inform the Chancellor of possible calls on public funds; 
and 

 The memorandum of understanding setting out how the Bank group and Treasury 
will coordinate and manage a crisis situation.  

That being said, we believe that the duty on the Bank to engage the Chancellor should not 
be limited solely to circumstances in which there might be call on public funds. We 
consider that the likelihood of future crises necessitating the use of public funds has been 
diminished by the significant volume of regulatory and supervisory changes in progress. 
For this reason, we believe the test should be situations where the Bank might reasonably 
expect to have to trigger the SRR. 

We welcome the decision to publish the draft MoU during pre-legislative scrutiny and will 
provide our thoughts on it at this time. We will take particular interest in how the MoU 
defines what should be regarded as a ‘material risk’ and how information will be obtained 
and shared amongst the respective parties. We would highlight however at this stage that 
we do see merit in the MoU specifying the creation of a ‘COBRA’ like committee 
comprised of the Chancellor and Governor (supported by HMT, Bank, PRA and FCA 
officials) to serve as a clear centre for the handling of crises. Such a committee should be 
established ex ante and undertake routine simulation to road-test its coordination and 
crisis management procedures. 

We note that a consequence of the decision to form the Prudential Regulation Authority as 
a subsidiary of the Bank is that responsibility for the decision to trigger the Special 
Resolution Regime will rest, ultimately, in the same place as responsibility for the 
implementation of the resolution tools and powers. This is a significant departure from the 
existing arrangements and the current demarcation of powers and responsibilities. We 
would urge the Treasury to engage with the Banking Liaison Panel (set up to provide 
advice to the Treasury on the operation of the SRR) to ensure that appropriate safeguards 
are introduced to prevent both supervisory forbearance and unnecessarily early 
implementation of the SRR.  

Special resolution regime 

We support the changes proposed to the Special Resolution Regime, proposed in 
Clauses 60 to 62. Whilst we support the intent of the proposed change to the private 
sector reverse property transfer in part 5 of Clause 59 (S42A(4)) we note that the required 
consent must also apply where property has subsequently been transferred and is no 
longer owned by the original transferee.    

The Prudential Regulation Authority 

4.	 Do you have any comments on the objectives and scope of the PRA, as 
described above and in Chapters 3 and 4? 
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We support the general objective of promoting the safety and soundness of PRA 
authorised persons through ensuring that business is carried on in a way which does not 
adversely affect the financial system and minimises the impact of any failure on the 
stability of the UK financial system. These are sensible and important objectives that, if 
met, will help promote stability in the banking system. We are also supportive of the 
principle that the PRA will not be operated on a “zero failure” basis. This sends out the 
right message to the industry and removes the well-documented dangers of firms thinking 
they will not be allowed to fail. It is entirely consistent with the broad direction of travel of 
the reform programme pursued in recent years. 

We agree with the notion that a rigorous and effective regulatory framework provides a 
strong platform for the financial services industry’s sustainable growth and success. But 
we remain disappointed that the Government does not see a need for statutory provision 
relating to international competitiveness, innovation and growth. We therefore see a case 
for a renewed commitment to better regulation and the avoidance of gold plating and 
disagree with the assessment that innovation should not be a relevant factor for the PRA 
and FCA. This would appear to us to be entirely consistent with the objectives set for the 
three European Supervisory Authorities under recital 9aa of the Regulations applicable 
which require that in each case the authority should take due account  of the impact of 
their activities on competition and innovation, global competitiveness, financial inclusion 
and the strategy for jobs and growth. The fact that the European authorities accept this 
makes the UK Government’s reluctance all the more difficult to comprehend. International 
competitiveness, promoted through good regulation, encourages the presence of the key 
global institutions in the UK market. 

It is important that the PRA will review its approach towards meeting its objectives. 
However, committing to review this “from time to time” is too ambiguous. It would be 
preferable to have further details on how frequently the PRA will review its objectives, and 
any other circumstances which would trigger such consideration. This would increase the 
ability of the PRA to take appropriate action in the event of unforeseen circumstances. We 
support the Treasury power to set additional future objectives for the PRA. This is an 
appropriate check and balance on the PRA’s activities, and ensures the regulator’s 
objectives can be changed according to future needs. 

5.	 Do you have any comments on the detailed arrangements for the PRA described 
above and in Chapters 3 and 4? 

We support the move to judgement-led regulation.  It is important that any decisions the 
PRA makes must be in line with the individual circumstances of the firm, its position in the 
relevant markets and the economic conditions at the time. This will enable the PRA to 
have sufficient flexibility to make decisions based on the specificities of each case, rather 
than being hampered by a preset formula. We are pleased the Government acknowledges 
both that the quality of the PRA staff will be particularly important, and judgement-led 
decision-making will be rigorously evidenced based. It is vital these two principles will 
applied subject to a high standard and level of scrutiny in order to for the PRA to make 
successful judgement-lead decisions. 

We appreciate the principles behind the Proactive Intervention Framework (PIF). We view 
early identification of risks to a firm’s viability as a first step to making preparatory 
arrangements on appropriate remedial action and flagging to the authorities the need to 
prepare for failure and resolution of a firm. Although the document published by the FSA 
and the Bank of England does indeed provide more detail on how the PIF would work in 
practice, the problems highlighted in our previous response remain. With reference to the 
demarcated stages, once it becomes apparent to the market a particular firm has entered 
stage 3 and beyond, there is a high probability that it will have a further negative impact 
and increase the downward trajectory of the firm. Although this would theoretically not be 



 

 
 

 

 

 
  

 
 
 

 
 

 
 

 

 

 
 

 
 

 

 
 
 

  

 
 

 
 

 
 

 
 

 
 


 11
 

public information, in practice it is very likely the market will be aware of this, particularly if 
there were any changes to the composition of the firm’s board. 

We are pleased that the Government has decided to leave the Tribunal’s scope of review 
of supervisory decisions unchanged since we disagreed with the initial assessment that 
appeals from judgement-based supervisory decisions should only be heard on the basis 
of a judicial review. There remain, however, concerns about the appeals mechanism on 
supervisory decisions given that that (when called upon) the Tribunal will no longer be 
able to substitute its own opinion for that of the regulator, leading to a potentially toothless 
review process. This represents a serious erosion of firms’ rights to an independent 
review of contested decisions and we believe that it would be more appropriate for the 
Tribunal to retain the authority to overturn decisions with which it disagrees. 

We are pleased the Government agrees that the PRA board must provide a robust 
challenge to the executive, and that the board will have a non-executive majority 
complimented by the right balance of expertise. We further note, from draft Schedule 1ZB 
that a majority of the members of the board of the PRA should be non-executive members 
and that for this purpose the Governor of the Bank and the Deputy Governors will not be 
treated as non-executive. Since the chief executive of the FCA will be counted as non-
executive, this implies that there will be at least three Independent Non-Executive 
Directors on the board since this is the number required to place non-executives in a 
majority. 

The Independent Non-Executive Directors will clearly have a major role to play and 
attracting candidates of the right calibre will be critical to ensuring that the statutory 
obligation on the PRA under Paragraph 3C of Chapter 3 to meet generally accepted 
principles of good corporate governance. We would not regard the chief executive of the 
FCA as being independent in part because of their membership of the Financial Policy 
Committee. This still leaves questions such as whether a senior independent director will 
be identified for the purposes of fulfilling the duties of the senior independent director 
under the UK Corporate Governance Code.  

It is also of benefit the PRA will be legally responsible and accountable for its regulatory 
decision making, as established by the PRA being responsible for the exercise of its 
statutory functions and accountability to Ministers, Parliament and the wider public.  

We are also pleased the PRA will have a duty to make and maintain effective 
arrangements for engaging with practitioners. However, the Bill states the PRA should 
“make and maintain effective arrangements for consulting”. This is potentially ambiguous 
and it could be beneficial to have a more precise clarification on what ‘effective’ will mean 
in practice. 

We understand why the Government believes it is unnecessary for the PRA to have a 
consumer panel, but would underline the importance of ensuring that it consults the FCA 
both to benefit from its expertise in consumer issues and to ensure that it does not 
undermine the FCA’s objective. This arguably could strengthen cooperation between the 
two authorities. 

Financial Conduct Authority 

6. Do you have any views on the FCA’s objectives – including its competition remit 
– as set out above and in Chapters 3 and 4? 

The promotion of competition is to be a secondary duty:  the FCA will be obliged to 
discharge its functions in a way which promotes competition, in so far as this is compatible 
with its primary objectives.  This is appropriate, and in line with the secondary nature of 
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this duty the FCA is to have the statutory power to make an enhanced referral to the OFT 
when it believes competition issues merit further investigation and remedy.  It would not 
be appropriate for the FCA – which is not an experienced competition authority – to have 
the promotion of competition as its primary duty.  We expand further on the implications 
and risks of the FCA’s competition duty in response to Question 10 below. 

We note that the proposed FCA objectives do not refer explicitly to growth or innovation. 
It is important to remember that growth and innovation are important elements of both the 
strategic objective of market users’ confidence in the UK financial system; and of at least 
two of the operational objectives: protection for consumers (including protection of 
investors’ right to seek real returns and issuers’ right to seek economic capital) and 
efficiency and choice in the market.   

We comment as follows on issues arising from the proposed objectives based on the fuller 
picture provided by the FSA paper ‘The Financial Conduct Authority: Approach to 
Regulation’ (the FSA paper) published on 30th June: 

	 Paragraph 3.5 of the FSA paper makes the point that that the FCA will recognise that 
there are important differences between wholesale and retail markets but also that 
there are important links that could pose risks to confidence in the UK financial 
system. Paragraph 3.9 then explains that the duty to protect retail consumers will 
require a focus not only on firm’s conduct to them directly, but also on the knock-on 
effects and adverse implications that may result from retail-related wholesale markets 
Chapter 5 expands upon this approach and this manifests itself in Clause 1C(2) of the 
draft Bill not requiring the FCA to consider whether the consumer is involved in retail or 
wholesale activities in determining the appropriate degree of protection for consumers. 
This potentially is a major departure from the existing approach in which there is a 
clear distinction in expectations for retail and wholesale customers and may sit 
uncomfortably with existing and new European conduct of business regulation. 

	 Paragraph 3.6builds on this by explaining that the term ‘consumer’ will in future be a 
broad one but nevertheless says that the FCA will recognise the differences across 
‘the spectrum’ of this wide definition. What is clearly needed is a more detailed 
analysis of various current FSA Handbook glossary definitions (e.g. consumer, 
customer, banking customer) and how they might be affected in different ways by the 
FCA’s regulatory approach.  For example, the basis for differentiation between types 
of ‘consumer’ should continue to be the threefold classification under MiFID between 
retail, professional, and eligible counterparty. The distinction in paragraph 3.6 of the 
FSA paper between ‘protection’ and ‘standards of conduct’ is a good basis for 
distinguishing the obligations that should be owed to retail ‘consumers’ from those 
owed to others. 

	 We support the emphasis, in paragraphs 3.10 and 3.11, on the general principle that 
consumers should take responsibility for informed decisions.  Paragraph 3.10 states 
that ‘Information provided to consumers by the FCA itself, by the Money Advice 
Service…will also help’. Clause 1C2(c) of the draft Bill states that the FCA must have 
regard to information provided to the FCA, which appears to us to be a more 
significant direction than implied and we would be interested in understanding better 
how this would work in practice.  Reliance on the integrity of the decisions of others is 
an essential plank of market confidence.  

	 We have no difficulty with the emphasis in paragraphs 3.12 to 3.15 and Box 2 of the 
FSA paper on the FCA applying its competition objective to: remedy asymmetries in 
market power and information; promote informed choice and market efficiency; and 
focus its action on particular identified market failures. But we would make the point 
that different approaches are required for wholesale and retail markets. In particular 
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regarding how the product information aspect could facilitate informed consumer 
choice. The intended intelligent analytical approach to the use of regulation to foster 
useful competition is welcome.  

	 Box 2 of the paper confirms that the FCA will not be an economic regulator in the 
sense of prescribing returns for financial products or services. The FCA’s secondary 
‘competition duty’ therefore should not translate into the FCA seeking to measure and 
mandate what the correct price of a product should be – and it would be entirely 
inappropriate for the FCA to make ‘value for money’ judgments that had this effect. We 
would like further details as to how the FCA will judge both whether competition is 
inadequate (please refer to our response to question 10) and how it intends to 
measure what the correct price of a product should be. PPI is a helpful example as the 
underlying process through the Competition Commission took several years to 
complete and is therefore a good illustration of how complex competition-related 
enquiries can become. Price intervention is a hugely powerful tool and we would be 
keen to have a much better understanding of the methodology around pricing analysis 
to enable us to make informed comment.  This is particularly important when 
considering that innovation is driven both by consumer demand and the expectation 
that banks will make a real return on their research and development.  A simplistic 
view of what the margin or price of a product ‘should’ be, will lead to a reduction in 
product innovation, supply and in extreme cases certain products may be withdrawn in 
both the retail and wholesale markets.  Additionally if a product is sold to both a retail 
and wholesale consumer, the FCA must be clear that issues such as volume, credit 
risk etc will affect the pricing of the product differently between these two groups. 

	 The FSA has further said that it intends FCA to intervene where it is necessary to do 
so to ensure that its objectives are achieved, without undue detriment to consumers. 
As well as the objectives intended to guide FSA’s use of its powers, our Members are 
concerned to ensure that it is clearly defined when FSA may or may not use those 
powers. An example is the power to ban a wholesale product which is causing 
problems for retail clients.  If the intention of the product creator was that retail clients 
should not have access to the product, the mere fact that retail clients have gained 
access should not give rise to a ban, but be treated instead as a conduct of business 
issue. We would be keen to understand how the different levels of engagement with 
the supervision teams will be monitored to ensure consistent product intervention 
outcomes. 

	 The proposal to concentrate the FCA’s regulatory resources relating to the integrity of 
a market on those markets which have a clear, direct and immediate link to wider 
confidence in the financial system, as set out in paragraph 3.18, and the general 
explanation of the FCA’s approach to protecting and enhancing the integrity of the UK 
financial system in support of the Bank and the PRA’s responsibily for financial stability 
would seem reasonable to us. 

	 We agree with the assessment, in paragraphs 3.21 and 3,22 that trade-offs between 
the interests of different market users are inevitable and that judgement will be an 
essential component of this. We would add that while trade-offs are inevitable they 
may change over time due to changes in the level of, for example, acceptable risk 
tolerance and we would therefore urge that judgements are reviewed on a regular 
basis. Our members would like to discuss this point further with the FSA and the fact 
that since trade-offs will occur both within and across different markets decisions will 
need to take account of the implications for all markets. 

	 It is clear from paragraph 3.25 of the paper that any form of kite-marking or product 
approval will not be contemplated.  Potentially however, when considered in the round 
with other more proactive intervention powers, this might lead to very risk-averse 
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behaviours which in themselves can under-serve consumers generally.  Therefore we 
would be keen to explore whether there are other means beyond product approval that 
give greater legal and regulatory certainty in an environment where the FCA itself 
acknowledges that it is possible that the FCA might make incorrect judgements. This 
would also give legislative force to the (acknowledged) requirement for the high level 
rules to be reasonably predictable in their application – enabling firms to operate 
based upon making reasonable judgements which will not be revisited with hindsight 
and giving necessary certainty to all stakeholders.   

If the FCA is to have a wider remit going forward, for example assuming responsibilities 
relating to the Consumer Credit Act or the Lending Standards Board, full consultation with 
all interested stakeholders must be facilitated and appropriate transitional allowances 
incorporated into planning for any resulting change. 

Although the FCA approach document has set out what will be undertaken by the FCA to 
achieve its strategic and operational objectives, it does not include any detail of what will 
happen regarding the responsibility for consumer credit regulation if this is transferred 
from the OFT to the FCA. Where the regulation does transfer to FCA, we assume the FCA 
objectives and approach will apply to this area of business but the rules would need to be 
appropriate for the specific risks entailed by such business: care will be required given 
that considerations for CCA-regulated lending must be different to savings, insurance and 
mortgages. 

7.	 Do you have any views on the proactive regulatory approach of the FCA, 
detailed above and in Chapters 3 and 4? 

As a general statement we would like to make it clear that our member firms wish to 
comply with FCA rules, to avoid a confrontational enforcement approach and antagonistic 
relationship between the regulated and the regulator, and to maintain the clear benefits of 
a co-operative approach in which regulator and firms work together to maintain good 
standards in the markets. 

We welcome HMT’s acceptance, in paragraph 2.100 of the Treasury blueprint document, 
that product intervention is unlikely to be appropriate in relation to dealings with 
professional and wholesale customers and not available for market integrity reasons, 
although it does not automatically follow that any failings are such that the product 
intervention power should therefore be focused on retail ‘consumer’ protection.  In this 
context it will be important for FCA to consider whether or not a product is or is not 
targeted solely at wholesale customers, as noted under Q6; the mere fact that a retail 
customer gains access to such a product through a wholesale intermediary should be a 
conduct of business matter in relation to that intermediary, but should not lead to a ban on 
the product.  We would welcome further consideration of how different definitions of 
customers might assist. 

As the proposed FCA product intervention powers are substantial, we consider it 
important that the legislation is framed in a form that limits the possible circumstances for 
the powers to be used in an unintended way.  In this context, we have the following 
comments on aspects of the proposed new powers: 

	 Product banning – the draft legislation provides for the normal rule-making process to 
be bypassed where the FCA deems it “necessary or expedient”. We consider this 
language too wide and, consequently, open to inappropriate and possible over use. 
We consider that the FCA should normally follow the standard rule-making process 
and be permitted to abandon due process in extreme situations, for example where 
there is a risk of systemic issues arising  It would therefore remain the case that a 
consultative process and the completion of an impact assessment would remain the 
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norm. As banning a firm’s product would likely have a detrimental effect on the firm (or 
a number of firms), we suggest that temporary product intervention should be 
achieved using the usual ‘supervisory notice’ procedure (subject to adaptation to cater 
for intervention affecting a segment of the industry rather than a single firm).  This 
would provide for an additional level of scrutiny over the FCA’s decision-taking and 
ensure that best outcomes are reached. Whilst we can understand the reasons why 
the FCA has been tasked with producing guidance on how it will use its new powers 
we believe that it is important for the guidance to be drafted and consulted upon as a 
matter of priority in order to enable it to be taken into account as part of the scrutiny of 
the draft legislation. 

	 Other rules without consultation – the draft legislation generally permits the FCA or 
PRA to make rules without consultation where they consider that the delay caused by 
consultation would be detrimental to the interests of consumers.  Similarly, such rules 
should only be made in emergency situations, based upon a broader balancing of the 
respective interests and risks.  Such rules should be made only temporarily, with a 
proper consultation exercise following promptly.  

	 Publication of Warning Notices – we consider that regulators should be transparent 
and consistent in their decision-taking process. To further transparency, we suggest 
that the FCA’s criteria and assessment process when determining (i) what; and (ii) 
when, to publish should be set out to expand on the provisions in the Bill, along the 
lines of the Banking Liaison Panel, established in accordance with the Banking Act 
2009. Furthermore, in the interests of market clarity, we suggest that publicly disclosed 
information relating to Warning Notices should be accompanied by an explanatory 
statement, suitable for retail clients.  This statement would ensure that retail clients 
correctly understand the meaning of such a notice. If this proposal is accepted then we 
would wish to see consultation on a draft as soon as possible. 

Even though we remain doubtful of the merits of the proposed publication of disciplinary 
action (in line with our response to the MiFID review CP), we welcome the safeguards 
surrounding the powers of FCA on early publication of disciplinary action, and the 
obligation to consult the person to whom a notice is given.  In this context it is important 
for FSA to take account of the trade-offs referred to in paragraphs 3.21 and 3.22 of the 
FSA paper. As the FSA acknowledges that balancing its objectives will be difficult, we are 
very concerned that the avenues to challenge the different interventions vary significantly. 
As a guiding principle would support strongly for any challenge process to be built into the 
resolution mechanism early, i.e. before a scheme or similar is developed. An important 
consideration in discussions between FCA and firms will be how the proposed publication 
of a warning notice will interact with any future settlement of enforcement action. In 
addition our members believe that a high profile notice of exoneration should be published 
where an entity was found to be without fault following an investigation. 

At present the Financial Services and Markets Tribunal (FSMT) has the ability to supplant 
an FSA decision. Under the new regulatory structure the FSMT, however, other than with 
regards to “disciplinary matters and those involving third party rights” (White Paper 
Paragraph 2.66), it will lose this power and will only be able to refer the decision back to 
the FCA for further investigation. Overall we remain unclear as to why the Government 
considers that changing the existing role of the FSMT is required. We are concerned that 
this is being done at a time when a new philosophy of pro-active or judgment based 
regulation is being introduced, which is untested in practice, is acknowledged to require 
significant cultural change on the part of the regulators, and could have a substantial 
effect (and unintended consequences) for the workings of the market.   

We welcome the confirmation given in paragraph 4.1 of the FSA paper that it is not 
envisaged that FCA’s more interventionist stance will lead to a major change from FSA’s 
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existing regulation of non-retail markets but refer you to our comments in question 6 on 
the linkages between non-retail and retail markets. We welcome the proposed intelligent 
analytical approach to determining whether risk is transmitted to retail ‘consumers’ from 
wholesale markets, set out in FSA paper paragraphs 4.6 and 4.7.  

We also welcome the recognition of the need for consumer responsibility but believe that 
what this entails needs to be set out with greater clarity in statute. 

8.	 What are your views on the proposal to allow nominated parties to refer to the 
FCA issues that may be causing mass detriment? 

We would need a better understanding of who the nominated parties would be in order to 
comment further.  In principle we are not averse to a scheme similar in structure to the 
‘super complaints’ process under the Enterprise Act (2002) which has been used in 
financial services on a number of occasions and is now well-established, with explicit 
timeframes for action.  Clearly, it is important that there can be no possible allegations of 
conflicts of interest so as a sensible precaution it might be helpful for the legislation to 
exclude any organisations that provide, promote or intermediate advice on financial 
services themselves from becoming a ‘nominated party’.  In fact we would see merit in the 
power to bring a ‘super-complaint’ being vested in a relatively limited number of bodies 
(one of which would be FOS, for example). We also see a need for the legislation to set 
out the criteria for the bringing of a ‘super-complaint’ and the provision of a statutory time 
limit for the FCA announcing how it proposes to deal with a complaint. 

The FCA should also be placed under a statutory requirement to publish more substantive 
guidance on the ‘super-complaints’ process including the factors which it will take into 
account in determining whether to permit a ‘super-complaint’, the evidence which it would 
expect to be provided in support of a ‘super-complaint’ and the process it will follow in 
investigating a ‘super-complaint’.  We also see a case for this guidance being subject to 
consultation once drafted. 

9.	 What are your views on the proposal to require the FCA to set out its decision 
on whether a particular issue or product may be causing mass detriment and 
preferred course of action, and in the case of referrals from nominated parties, 
to do so within a set period of time? 

We are concerned that the proposal omits a critical issue.  It is unclear whether “mass 
detriment” must be premised on the FCA considering that there has been some form of 
compliance failure (i.e. failure by firms to comply with the rules) or whether it could also 
arise from market failure (i.e. firms are complying with the rules but the market is not 
operating in a way that produces sufficient benefits for consumers).  The distinction is 
critical because a decision that there has been “mass detriment” will create expectations 
as to the consequences that should follow, but firms selling products compliantly ought not 
to be subject to redress even if some form of action needs subsequently to be taken to 
correct behavioural or structural features in the market.   

Equally, if the FCA’s decision is premised on it deciding that there has been a failure to 
comply with the rules, then that decision must involve a suitable process.  The same 
decision in the context of section 404, for example, would be preceded by consultation 
and could be challenged in the Tribunal. 

In addition to requiring the FCA to set out its decision on whether a particular issue or 
product may be causing mass detriment and preferred course of action, we see a need for 
first, the need to be able to challenge and test the FCA’s thinking around the underlying 
issue and second, statutory provision to bring greater coherence to the statutory regime. 
At present, there are four different statutory tests for consumer redress: three in FSMA 
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and one in DISP. We therefore see a case for the statutory regime to be strengthened in 
the following respects: 

 To reinforce the role of the FOS of making decisions based on the circumstances of 
individual cases;  

 To reduce the scope for protracted disputes that complicate the handling of 
complaints, by enabling decisions as to the appropriateness of a firm’s business 
practices (affecting a large number of complaints/ potential complaints) to be referred 
at an early stage to the Upper Tribunal; and  

 To incentivise CMCs to operate in a way that assists the resolution of genuine 
complaints, by enabling the FOS to impose requirements on CMCs as well as 
consequences where those requirements are not met. 

10. Do you have any comments on the competition proposals for the FCA set out 
above and in Chapters 3 and 4? 

The Government proposes to give the FCA a duty to “discharge its general functions in a 
way which promotes competition”.  As discussed in response to Question 6 above, this is 
preferable to the potentially more disruptive alternative of making the promotion of 
competition a ‘primary objective’ of the FCA. The existing formulation strikes a better 
balance by giving the FCA a competition duty but not requiring it to promote competition 
where this would be incompatible with other objectives.  Members, however, still have 
significant concerns. 

First, there is a need to balance the FCA's objective of consumer protection with its 
proposed duty to discharge its general functions in a way which promotes competition. 
Too much intervention will encourage conservative behaviour and discourage innovation, 
which in turn will discourage competition.  

Second, poorly targeted interventions by the FCA on ‘competition’ grounds could give rise 
to concerns, not least in respect of the FSA’s stated intention that the FCA should make 
‘value for money’ judgements.  Expert competition bodies conduct sophisticated, 
economics- and effects-based analysis before intervening, and use sophisticated tools 
including cost-benefit analysis to ensure that their interventions are proportionate. The 
FCA may not be as well placed as those more experienced bodies to judge whether a 
competition-based intervention is appropriate.   Further, ‘value for money’ is a difficult 
concept to regulate, not seen by sophisticated competition or economic regulators as an 
appropriate target for competition law, and that there is a real risk that inappropriate use of 
the FCA’s product intervention powers to try to secure ‘value for money’ may result in less 
choice. 

Similarly, too great a focus on transparency and on price may lead to standardisation of 
products, the stifling of competition, and disincentives to innovate.  Members are 
concerned that the FCA should not work towards a market with simple, highly comparable 
products in the mistaken belief that this will deal with both consumer and competition 
concerns. There is a risk that this will result in standardisation and commoditisation that 
will stifle competition and result in less innovation and more limited consumer choice 

Third, as far as skills and expertise are concerned, if the FCA is to address competition 
issues it will need substantial relevant competition law expertise.  It may be preferable for 
the FCA to recognise that there will be some limits on its expertise in this area and 
therefore to make use of its proposed powers to make an ‘enhanced referral’ of a matter 
to the OFT (or CMA as it is likely to become).   

Fourth, members are concerned at the proposal to give the FCA a competition duty at a 
time when the future of other key institutions of the competition landscape is also very 
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uncertain. This situation unfortunately results in members being unable to understand 
holistically the regulatory regime in which it is proposed that they will have to operate.  It 
would be preferable to have an understanding of the roles of the OFT or the Consumer 
and Markets Authority, and for those roles to have bedded down, before deciding on what 
role the FCA will also play in competition analysis and enforcement.  The way the CMA 
and the FCA interact will in practice be crucial for the financial sector to understand and it 
is regrettable that there is such a high level of uncertainty. 

Fifth, Paragraphs 3.13 to 3.15 of the FSA paper suggest that the FCA will see its 
competition mandate as going beyond behavioural features and extending to structural 
features. The limits of this are quite unclear: for example, could the FCA vary a firm’s 
permission in the interests of advancing its efficiency/choice objective, so as to achieve 
structural changes to a particular market?  The Treasury blue-print document (paragraph 
2.115) suggests the FCA would have a discretion to refer a matter to the OFT, but it is not 
clear why it would need or want to do so. We are also concerned about the significant 
disparities in the legal processes and accountability mechanisms applicable to the FCA’s 
use of its powers in this area as compared with those of the OFT and other competition 
authorities. 

11. Do you have any views on the proposals for markets regulation by the FCA, 
described above and in Chapters 3 and 4? 

We welcome the intention described in paragraphs 1.19 and 5.2ff of the FSA paper to 
establish a business and market analysis team, and to base the FCA’s policy and practice 
on such analysis. The value of this approach will depend crucially on retaining and 
recruiting high quality staff and ultimately the methodology it might choose to adopt (see 
above). We would suggest that the Client Asset Sourcebook Risk team (CASS team) 
could be the model the FCA uses for this team and other specialist teams within the FCA.   

Indeed the FSA notes that the ethos of the CASS team embodies the FCA’s ethos of pre-
empting risk through a proactive, intrusive approach and a willingness to intervene early 
before detriment occurs. Our members are supportive of this. But we would add that the 
resources dedicated to the CASS team will need to increase so that firms can obtain 
quicker responses to enquiries so as to not detriment users of the market. Delays in 
regard to bank’s requests and questions could have significant implications, particularly in 
times of economic stress.  

As regards the creation of other specialist teams such as the business and market 
analysis team and those dedicated to other specialist areas under the new approach to 
regulation there will need to be sufficient resources allocated to these teams to ensure 
they can fulfil their research function effectively.  

Members are, however, concerned at the FSA’s stated intention that the FCA should 
make ‘value for money’ judgments.  Neither competition authorities nor specialist 
economic regulators make such judgments.  There is a real risk that inappropriate use of 
the FCA’s product intervention powers in order to achieve ‘value for money’ may result in 
less choice. As far as we are aware it is not intended that the FCA be a price or economic 
regulator. 

Using the more detailed explanation provided in the FSA paper as a means of 
commenting specifically, we welcome: 

	 The broad risk framework described in paragraphs 5.6 to 5.9.  In particular we agree 
with the focus on the probability, incidence, and severity of risks as the driver of 
resource allocation. We look forward to engaging with FSA as it develops the 
methodology summarised in paragraph 5.9. As part of this process we would like to 
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discuss with FSA in more detail how it envisages measuring an appropriate ‘culture’ 
under the fifth bullet of paragraph 5.12.  

	 The commitment in paragraph 5.17ff to ‘significant continuity’ with the FSA’s current 
approach to market regulation.   

	 The priority which paragraph 5.23 envisages being given to engagement with Europe, 
particularly ESMA. Given: (1) FSA’s expertise in wholesale market regulation; (2) the 
significance of wholesale markets to the proposed FCA objectives (3) the importance 
of ensuring that ESMA’s rule-making and policy and supervisory coordination is 
consistent with those objectives; (4) the importance of ensuring that ESMA’s work is 
fully informed and influenced by appropriate differentiation between different markets 
and different types of ‘consumer’, and (5) the importance of imbuing ESMA with the 
policy and rule-making disciplines described in paragraph 5.33, we would like to 
understand in more detail how FSA plans to carry forward FCA’s engagement with 
ESMA. 

	 The elements of the proposed policy- and rule-making function set out in paragraph 
5.33, in particular the emphasis on market analysis, business model analysis, market 
failure analysis, understanding of commercial drivers, consultation, sensitivity to 
market impact, clarity of expectations, respect for firms’ and consumers’ 
responsibilities, and post-implementation reviews. These are all disciplines which, as 
noted in the previous paragraph, FCA should instill in ESMA.  

12. Do you have any comments on the governance, accountability and transparency 
arrangements proposed for the FCA, as described above and in Chapters 3 and 
4? 

We welcome the confirmation in paragraph 2.129 of the Treasury blueprint paper and 
paragraph 4.17 of the FSA paper that the FCA will be obliged to investigate and report on 
regulatory failure since sensible use of the findings, complementing market failure 
analysis, is important to ensuring that scarce FCA resources will be properly targeted.  We 
agree that the FCA should investigate situations where market failure has occurred and 
attempt to use this to learn lessons and implement remedies. However the team 
undertaking the investigation and drafting the report for HM Treasury and Parliamentary 
review should be operationally independent from the area on which it is reporting.  Unless 
a separate team is charged with conducting a review the independence of this report 
could be compromised.  In the interests of transparency and objectiveness our members 
believe that investigations of regulatory failure should be prepared by an independent 
body although measures would have to be implemented to take into account concerns 
regarding confidential information about firms.   

We welcome that the FCA has the duty to investigate failures as prescribed in Section 51 
of the draft Financial Services Bill. 51(1) and (2) succinctly details the circumstances in 
which the FCA is required to investigate and report to the Treasury.  We note that the 
circumstances for a report include where events have not actually led to a “significant” 
negative outcome but “could have had”. Therefore, the draft legislation has a concept of 
near misses where the FCA is required to initiate an investigation which we welcome.  

We also welcome a statement of definition of a regulatory failure i.e. the failure of 
regulation to achieve the FCA objectives, the desired level of protection of market users 
and of the benchmarks of when the FCA has an obligation to report failures or ‘near 
misses’. 

We would also like to understand the process for the appointment of NEDS appointed 
other than by HMT/BIS and the definition of a NED. 
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Coordination and regulatory processes 

13. Do you have any comments on the governance, accountability and transparency 
arrangements proposed for the FCA, as described above and in Chapters 3 and 
4? 

We welcome the statutory obligation for FCA and PRA to coordinate referred to in 
paragraph 2.139 of the Treasury blueprint document; the specific statutory obligations for 
the existence and content of the MoU between them described in Paragraphs 2.140 and 
2.141; and the provisions described in paragraphs 2.142 to 2.145 on maintaining its 
content and public accountability for its use.  As mentioned above, given the Bank of 
England’s responsibility for payment systems, we consider that there should also be a 
MoU between the Bank and the FCA.   

We note that in the blueprint document MoUs are repeatedly cited as a key mechanism in 
resolving concerns regarding co-ordination. As they are relied upon significantly, we 
encourage the MoUs to be developed as soon as practicable and subjected to public 
consultation.  We welcome the proposal that regulators review MoUs at least annually and 
would recommend that this be as part of a consultative process. 

Robust operational co-ordination will be essential to a coherent and efficient regulatory 
regime. Consequently, we look forward to publication by the Bank of England and FSA of 
plans on operational co-ordination later this year, as referred to in paragraph 2.136 of the 
Treasury blueprint document. Given the significance of these plans, it is important that 
the Bank of England and FSA consult publicly on this document. 

Many member banks will have dual regulators, with objectives which in some cases 
overlap but in many cases are specific to the regulator.  We would welcome a forum which 
allows members to report to regulators how effectively the regulatory teams from different 
authorities are working together and which enables them to highlight their concerns. 

Finally with the creation of specialist teams, it is imperative that someone amongst the 
regulatory authorities has an overview and responsibility for overall co-ordination. 
Disjointed approaches amongst teams will lead to ineffective regulation. The FCA, for 
instance, has the ability to order firms to increase the asset quality of a covered bond 
offered to the market; since,, however, this will affect the capital position of the bank the 
PRA may also need to be informed of this decision upfront.  

At the same time, we see as important the confirmation, in paragraph 2.79 of the Treasury 
blueprint document, that FCA will not be a ‘junior partner’ to PRA and believe that this 
commitment should guide interaction between the FCA and PRA where the latter 
proposes to use its power of veto. 

14. Do you have any views on the specific regulatory processes involving the PRA 
and FCA, as described above and in Chapters 3 and 4? 

The proposed process for approval of approved persons, in paragraph 2.160 of the 
Treasury blueprint document, appears to give primary responsibility for defining a 
Significant Influence Function requiring approval to the PRA, with the FCA capable of 
designating a SIF if PRA has not done so. FCA then appears to have the ability to remove 
approval from a SIF, or any other approved person, for ‘egregious conduct’. Careful 
consultation between FCA and PRA will clearly be essential if confusion and contradictory 
decision-making is to be avoided.   
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We welcome the Government’s commitment in paragraph 1.47 of the Treasury blueprint 
document for a simplified process on authorisation with one regulator taking the lead with 
processing an application. We encourage the Government to take a similar streamlined 
approach to the approved persons application process and variations in permission. 

We also see scope for confusion and contradiction between the rules of FCA and PRA, as 
described in paragraphs 2.168 to 2.170 of the Treasury blueprint document, especially 
taking into account interactions with European rule-making bodies. In addition to 
consulting each other and ensuring consistency between their rulebooks, we would 
suggest that the FCA and PRA should also pursue the FSA’s existing policy of ‘intelligent 
copy-out’. 

We support the view that where one group firm is PRA authorised, the PRA should be the 
prudential regulator for all group firms.  We believe that this approach would assist in 
coherent prudential regulation of group firms.  We consider that the alternative approach, 
potentially resulting in different prudential regulators for firms within a group, risks being 
disjointed.  Such an approach would seem particularly necessary in light of the 
Government concluding that it would not be appropriate to require the regulators to put in 
place a single rulebook. It would seem inconceivable to require a group to need to comply 
with different prudential rules for firms within its structure. 

We strongly urge that the FCA and PRA work effectively together ensuring that results 
from risk assessments by one body are used by the other without the need to go through 
the same process again.  This would ensure joined up actions from both regulators.  

The FCA has prudential regulatory responsibility for certain non-bank institutions.  It is 
important that the split of prudential responsibility between PRA and FCA does not lead to 
the potential for risk arbitrage within the same country particularly within the shadow 
banking sector.  It is important in this context for the PRA to make effective use of its 
ability to bring under its authority institutions it considers it needs to regulate in order to 
avoid such risk arbitrage and protect the UK economy. 

We agree with the proposals, in paragraphs 6.11 to 6.13 of the FCA paper, on the 
importance of coordination among EU authorities in relation to FCA’s and other UK 
authorities’ interaction with ESMA and other EU authorities.  Consistent negotiation in the 
EU on the basis of inclusive discussion with interested parties is essential for effective 
rule-making for wholesale markets.  

The development of a clear, well informed and practicable UK view on European 
initiatives is clearly essential to the process of influencing new regulatory measures and 
rules at the formative stage. This is made all the more necessary through the European 
practice of requiring representation to be provided by a single lead authority. While the 
point is recognised, and appreciated, little has been related on how the regulators will go 
about ensuring they have good mechanisms in place for ensuring that UK representation 
around the European table is second to none. In our earlier submissions we have 
suggested that consideration be given to maintaining a single international secretariat 
across the relevant authorities as a common shared service and the establishment of 
cross-authority teams to ensure that UK representatives at the three European 
Supervisory Authorities and other European and international committees are in a position 
to draw upon all relevant expertise and knowledge. We view this as a credible proposition 
meriting further thought. 

We note that the Treasury blueprint document proposes a new s.166A FSMA, granting 
both the PRA and FCA a new power to appoint a skilled person to “collect and keep up to 
date” information where an authorised person has contravened a rule which requires it to 
collect and update information. Given this is a significant extension to the powers the FSA 



 

 
 

 
 

 

 
  

 
     

 
 

 
 

 
 

 
 

  
 

 

 
 

 
 

 
 


 22
 

has today under s.166, we would welcome further clarity regarding the conditions under 
which this would be used. 

We do not agree with the proposal relating to the withdrawal of permissions as there are 
circumstances where a firm may want to retain its permission for commercial reasons 
(e.g. to enable it to re-enter a market without having to apply to the regulator for an 
extension). So long as the firm is prepared to pay the fee and comply with all regulatory 
requirements, it should be able to retain the permission. The current situation as regards 
notice of intention to withdraw permission and the right to appeal should remain. 

FSCS and FOS 

15. Do you have any comments on the proposals for the FSCS and FOS set out 
above and in Chapters 3 and 4? 

We believe that the FSCS and FOS should be placed under a statutory obligation to 
publish annual plans and that they should consult on these and be audited by the National 
Audit Office. We therefore welcome the Government’s proposals in relation to the FSCS 
which implement dual lines of accountability to both the PRA and FCA and supported by 
oversight from the National Audit Office. 

We remain concerned however that the governance arrangements of the FSCS have not 
been sufficiently upgraded in light of the role played by the scheme in relation to a default 
by a deposit-taking institution. In particular, we strongly believe that the Government 
should put in place arrangements for an enhanced creditors’ committee so that 
contributing institutions have a mechanism for ensuring appropriate representation in 
relation to the estate of a failed credit institution. Deposit-takers are currently in a situation 
in which they have to pay for the costs of default but are unable to influence in any 
material way the process and procedures for realisation of the assets of the failed 
institution’s estate. 

For further information on this submission please contact Paul Chisnall, Executive 
Director, British Bankers’ Association: paul.chisnall@bba.org.uk 

British Bankers’ Association 
8th September 2011 

mailto:paul.chisnall@bba.org.uk
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ANNEX 1: Macro-prudential tools 

The table below summarises the strengths and weaknesses of a number of possible 
macro-prudential tools. It draws on the experience of our members who have encountered 
a number of these tools during their operation in some of the Asian markets. 

Tool Strengths Weaknesses 

Counter-cyclical  Can reduce overall lending  To reduce overall lending, banks 
capital buffers  Build a cushion that can be 

drawn down during a 
downturn in the economic 
cycle 

 Basel III envisages 
reciprocity agreements to 
deal with concerns of 
cross-border leakage 

may choose to lend less to 
socially beneficial areas, and 
maintain lending to lucrative but 
risky sectors 

 Buffer can be undermined by 
additional capital raising by 
banks, arbitrage and cross-border 
lending and lending by non-banks 

 Too blunt an instrument, may 
stunt growth 

 Drag on banks’ return on equity 
(ROE), which may encourage 
risky behaviour to maintain ROE 

Ante-cyclical  Build buffers against losses  Difficulties of categorising ‘risky’ 
asset class- on risky loans sectors 
specific capital  More targeted than system-  Does not address lending to 
adjustment, wide measures, thus likely specific sectors by non-banks 
through to be more effective 
systemic  Can be implemented by
changes to risk asset class-specific 
weightings adjustment of the Basel II 

scaling factor 
Expected loss  Builds cushion that can be  Future losses are hard to 
provisioning drawn down during a 

downturn in the economic 
cycle 

 Creates perception of 
systemic prudence 

estimate, could lead to inefficient 
allocation of banks’ capital 

 Potentially misleading if badly 
estimated and may encourage 
moral hazard assuming there is 
protective cushion for the 
downside 

Dynamic  Looks further forward than  Distorts financial statements as it 
provisioning expected loss provisioning, 

i.e. through the cycle  
applies to business not yet on the 
balance sheet 

 Does not reflect the remaining life 
of assets on the balance sheet 

Variable liquidity  Reduce overall lending  Inefficient use of liquid assets that 
ratios  Mean that cash and other 

liquid assets are available 
when a crisis hits 

could be used more productively 
 Very costly for banks, thus could 

have negative impact on the 
financial system and the 
economy 

 May encourage risk-seeking 
behaviour by banks to maintain 
ROE 

 Liquidity metrics for micro-
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prudential regulation will not be 
properly calibrated for some time 

Reserve  Reduce total volume of  Not effective when banks have 
requirements lending by requiring banks 

to hold more deposits at 
the central bank 

 Easy to implement 

other sources of funds than 
deposits, or if reserves are 
already high 

 Not the most efficient use of 
finance 

 Reduce overall lending but not 
necessarily risky lending 

Haircuts on repo  Could reduce the pro-  Difficult to implement 
agreements & cyclicality of margin  Easy to circumvent
margin requirements  Can indirectly constrain leverage
requirements on  Can target provision of by increasing the cost of capital 
equities or other liquidity from the shadow 
instruments  banking sector 
Limits on  Limit default if local  Prevent access to potentially 
currency currency suddenly cheaper finance thus preventing 
mismatches fluctuates financial development and 

efficiency 
Loan quotas  Redirects overall lending  Require tight regulatory oversight 

 Difficult to enforce, especially in a 
market with too many credit 
providers or sophisticated credit 
markets 

 Distortion of the lending process 
Loan-to-value  Reduce lending to risky  Difficult to implement in a 
(LTV) caps sectors thus preventing the 

build-up of systemic risk 
 Limit speculation as 

speculators need more 
equity and face lower 
returns 

 May limit the risk of 
property bubbles 

 Intervention s targeted; 
thus quite effective and 
with limited side-effects 

 Easy to implement and 
tweak according to 
developments in the 
market without losing 
credibility 

financial system with large 
shadow banking sector, non-bank 
credit providers, or deep credit 
markets 

 Can be circumvented by 
borrowers topping up their 
mortgages with other personal 
loans 

 Potential for policy errors 
 May be perceived as 

discriminating against less 
wealthy people so polemically 
challenging 

 Less relevant for private banking 
but disrupts their activities 

Debt-to-income  Only qualified borrowers  Can be pro-cyclical, as personal 
(DTI) caps get access to credit 

 Less reliance on asset 
collateral 

income correlates with economic 
cycle 

 May not prevent defaults in 
downturn for borrowers who 
suddenly find themselves out of a 
job 

Property taxes  Increase holding cost of 
property or transaction 
costs, thus limiting demand 

 May discourage home ownership 
for less privileged 

Prohibitions on 
risky products 

 Direct limit on leverage  Can be circumvented by taking 
out loans in different buyers’ 
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(e.g. , multiple 
mortgages by 
the same 
person) 

names 
 Interventionist, may encourage 

corruption 

Caps on a single 
counterparty or 
asset-class 
exposure 

 Direct limit on risk 
exposure 

 Limit on concentration risk  

 Could be seen as a form of 
directed lending 

 Inefficient allocation of resources 
in case of policy error  
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ANNEX 2: CRD IV and national discretion to impose additional requirements  

CRD IV provides Member States with a number of options through which to impose 
prudential requirements over and above the minimum.  

Pillar 1 

Retail exposure risk weightings 

A119 (2) of the draft Regulation gives national supervisors the ability to review the risk 
weightings for real estate lending and mortgages secured by commercial and other 
property in its jurisdiction and to set a higher risk weight or stricter criteria on the basis of 
financial stability considerations. The EBA is directed to develop technical standards 
specifying the conditions which can be used to justify higher risk weights and the national 
regulator is required to consult the EBA before applying the higher standard. There is a 
cross-border reciprocity requirement under A119 (3).  

Countercyclical capital buffer 

A126 (3) (c) of the draft Directive, gives national competent authorities (the FPC in the 
UK) the ability to define variables against which to calculate the countercyclical capital 
buffer rate (the other criteria being a credit to GDP formula and any standard designated 
by the ESRB). A126 (4) stipulates that if a Member States uses this option, it must notify 
the EBA and ESRB the portion of the buffer which relates to this variable. They then 
assess whether the risks relate to financial stability and consider the impact on the internal 
market. A126 (5) gives the FPC the power to set a countercyclical buffer in excess of the 
2.5 per cent maximum specified in Basel III. The reciprocity arrangements for institutions 
based outside the jurisdiction do not apply to the additional elements of the buffer linked to 
the additional criteria in A126 (3) (c) or any additional buffer above 2.5 per cent.  

Pillar 2 

A95(1) of the draft Directive permits national supervisors to use the Pillar 2 process to 
impose a wide range of measures, including additional capital, when ‘a certain type of 
institution is or might be exposed to similar risks or pose similar risks to the financial 
system’. The text particularly identifies the geographical location of exposures and 
business model (A94 (1)(h) & (i) as reasons for doing so. If the supervisor chooses to use 
this power it must notify the EBA which is under a duty to ‘monitor supervisory practices 
and issue guidelines to specify how similar risks should be assessed’ (A95 (2)). This 
broadens the existing Pillar 2 process which has until now focused on individual 
institutions rather than groups of institutions. It might be possible for the UK to use this 
flexibility to impose the ICB surcharge.  

Macro-prudential flexibility 

In addition to the specific powers above, the Commission also argues that there should be 
a mechanism to temporarily modify the single rule book to apply more stringent rules for 
macro-prudential purposes. It notes, ‘the Commission could adopt a delegated act 
increasing for a limited period of time the level of capital requirements, the risk weights of 
certain exposures, or impose stricter prudential requirements, for all exposures or for 
exposures to one or more sectors, regions or Member States, where this is necessary…in 
particular upon the recommendation or opinion of the ESRB’ (Explanatory Text 5.1).  



 

 

 

 
 
 

   

 
   

   
 

     
 
 
 
 

  

     

 

      

     

 

  

    

   

        

 

      

  

 

    

         

   

 

     

   

  

 

September 2011 

HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 

Dear Sirs 

BIBA’s response to HM Treasury consultation A new approach to financial regulation – the 

blueprint for reform 

The British Insurance Brokers' Association (BIBA) is the UK's leading general insurance 

organisation representing the interests of insurance brokers, intermediaries and their 

customers. 

BIBA membership includes 1,700 regulated firms. BIBA brokers handle around half the 

value of all UK home, contents, motor, travel, commercial and industrial insurance 

policies. Insurance brokers make a direct and indirect contribution of 1% to UK GDP. 

The UK insurance industry employs more than 275,000 people, generates more than £1.5 

billion of insurance premium tax and £2 billion of corporation tax. 

Brokers provide professional advice to businesses and individuals, playing a key role in 

the identification, measurement, management, control and transfer of risk. They negotiate 

appropriate insurance protection tailored to individual needs. 

BIBA is the voice of the industry advising members, the regulators, consumer bodies and 

other stakeholders on key insurance issues. BIBA provides unique schemes and 

facilities, technical advice, guidance on regulation and business support and is helping to 

raise, and maintain, industry standards. 

BIBA is a supporter of proportionate, appropriate and cost-effective regulation. We 

welcome the open approach taken by Government to the consultation process and we 

trust this will continue as plans for the new architecture take stronger shape. 



 

 

 

  

 

  

  

 
 

       

 
 

     

   

         

     

   
 

       

 
 

      

      

      

     

       

  

     

       
 

   

  

 

       

 
 

    

       

     

 
 

 

      

     

      

 
 

BIBA’s response to the consultation questions 

BIBA welcomes the opportunity to respond to the consultation paper and our comments 

are restricted to the questions relating to the FCA. 

6 Do you have any views on the FCA’s objectives – including its competition remit - as 

set out in paragraphs 2.80 to 2.90 and in Chapters 3 and 4? 

BIBA’s response: We support the proposed strategic objective and three operational 

objectives. We also believe that the competition remit is appropriate. We remain 

apprehensive about the use of transparency as a regulatory tool and still seek 

assurance that the new powers will contain the necessary safeguards to ensure an 

appropriate balance between the interest of consumers and regulated firms. 

7 Do you have any views on the proactive regulatory approach of the FCA, detailed in 

paragraphs 2.91 to 2.110 and in Chapters 3 and 4? 

BIBA’s response: We concur with Government’s view that product intervention 

should complement and not be a substitute for a regulated sales process. Furthermore 

we welcome the decision to make explicit in legislation that the FCA may not use this 

power to advance the market integrity objective without the provision of order-

making powers given to HM Treasury. We repeat here our support for the proposed 

new power to direct firms to withdraw misleading financial promotions and to then 

publicise that the fact that it has done so as we believe this is an area that could 

benefit from such intervention. 

8 What are your views on the proposal to allow nominated parties to refer to the FCA 

issues that may be causing mass detriment? 

BIBA’s response: We welcome attempts to identify and manage situations of mass 

consumer detriment and believe the proposals to allow nominated parties to refer such 

issues to the FCA to be appropriate. 

9 What are your views on the proposal to require the FCA to set out its decision on 

whether a particular issue or product may be causing mass detriment and preferred 

course of action, and in the case of referrals from nominated parties, to do so within a 

set period of time? 

BIBA’s response: We are a little nervous about this proposal. If the expectation is for 

the FCA to investigate a referral from one of the nominated parties, it ought to be 

required to confirm whether a particular issue or product ‘is’ causing mass detriment, 

not just ‘may be’ causing mass detriment. The timeframe should allow for this 

nuance.   



 

 

     

 

 

      

  

  
 

       

 
 

  
 

      

     

 
 

 

      

    

   
 

     

 
 

        

       

 

    

       

   

    

    

       

  
 

       

  
 

      

     

  

     

   

  
 

      

  

10 Do you have any comments on the competition proposals for the FCA set out in 

paragraphs 2.111 to 2.119 and in Chapters 3 and 4? 

BIBA’s response: We broadly support the competition proposals. We believe the 

power to initiate an enhanced referral to the OFT and the outlined two tier model for 

competition scrutiny are appropriate.  

11 Do you have any views on the proposals for markets regulation by the FCA, described 

in paragraphs 2.120 to 2.123 and in Chapters 3 and 4? 

BIBA’s response: We have no view on these paragraphs. 

12 Do you have any comments on the governance, accountability and transparency 

arrangements proposed for the FCA, as described in paragraphs 2.124 to 2.132 and in 

Chapters 3 and 4? 

BIBA’s response: We welcome the proposals concerning the FCA’s governing body. 

We also welcome the putting of the Smaller Business Practitioner Panel onto a 

statutory footing. The proposals on accountability and the investigations and 

reporting duty are also supported. 

13 Do you have any comments on the general coordination arrangements for the PRA 

and FCA described in paragraphs 2.138 to 2.149 and in Chapters 3 and 4? 

BIBA’s response: We are pleased that there will be a formal and transparent 

coordination between the PRA and the FCA as we believe this to be critical. We look 

forward to sight of the draft version of the MOU. We welcome the plans for enhanced 

accountability for effective cooperation and coordination as outlined in the paper. It 

will be important that this also reflects the work that will be undertaken at European 

level. With the PRA representing the UK within EIPOA, cooperation and 

coordination will be paramount on conduct issues such as the revision of the 

Insurance Mediation Directive. We remain concerned about the use of the veto and 

will watch that it is not used in a manner detrimental to the interests of the majority of 

firms who are not PRA regulated. 

14 Do you have any views on the detail of specific regulatory processes involving the 

PRA and FCA, as described in paragraphs 2.150 to 2.195 and in Chapters 3 and 4? 

BIBA’s response: We welcome the decision in respect of authorisation. The 

passporting proposals seem sensible. We support the decisions on rule-making and 

waivers. We remain concerned about the proposals in respect of unregulated holding 

companies though are somewhat comforted by the comment this tool would not be 

for ‘day-to-day’ use. We support the three changes to assist with investigations and 

the proposals in respect of enforcement. . 

15 Do you have any comments on the proposals for the FSCS and FOS set out in 

paragraphs 2.196 to 2.204 and in Chapters 3 and 4? 



 

 

 

     

      

   

BIBA’s response: We welcome the proposals relating to the operating model and 

coordination mechanisms for both bodies. We also believe the proposals on how to 

deal with issues that cause large-scale consumer detriment to be appropriate. 













                      
                                                                                                            

 

               

           

     

 

 

        

  

 

         

        

          

 

 

 

 

 

 

 

 

 

 

  

 

 

   

 

  

  

 

    

   

   

 

 

 

    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

HMT consultation June 2011– “A new approach to financial regulation, the blueprint 

for reform” 

The British Retail Consortium (BRC) represents the whole range of retailers including large 

multiples, department stores and independent shops, selling a wide selection of products 

through centre of town, out of town, and rural stores, and distance retailers operating both 

online and via mail order. 

Summary 

The BRC previously responded to the February 2011 consultation on the new approach to 

financial regulation; “Building a stronger system”. The comments in this response should be 

taken together with its earlier comments in response to the February 2011 consultation. 

BRC members providing financial services anticipate that under the proposed new regulatory 

regime they will be regulated by the FCA rather than the PRA. Whilst they strongly support the 

need for a fully coordinated approach to be adopted between the FPC, PRA and FCA, this 

response is limited to the proposals relevant to the FCA and other issues expected to be of 

direct relevance to BRC members. 

A number of BRC members are currently regulated by both the FSA (for insurance mediation) 

and the OFT (for consumer credit). Others do not carry out insurance mediation and therefore 

are currently regulated solely by the OFT. 

This response highlights the key points of principle for BRC members arising from the proposals 

on policy in the consultation. It does not comment on any detailed drafting arising from the 

draft Bill forming Chapter Three of the consultation document. 

Second Floor, 21 Dartmouth Street, London, SW1H 9BP T: 020 7854 8900 F: 020 7854 8901 email: info@brc.org.uk www.brc.org.uk 

Scottish Retail Consortium, PO Box 13737, Gullane, EH31 2WX T: 0870 609 3631 F: 0870 609 3631 

A Company Limited by Guarantee No. 405720 A Registered Company in England 

www.brc.org.uk


 

  

  

 

    

   

     

  

    

 

 

  

   

 

   

 

 

  

 

 

  

  

 

 

  

 

 

 

 

   

   

  

 

  

 

  

  

  

   

  

     

 

       

 

  

 

 

 

    

   

   

   

  

 

 

    

   

Specific Comments 

Q6. FCA’s objectives. BRC members broadly support the overriding strategic objective and the 

three operational objectives, together with the new duty to promote competition unless 

incompatible with its strategic or operational objectives. If consumer credit comes within the 

remit of the FCA, BRC members believe that the objective of promoting efficiency and choice in 

the market will be particularly relevant to the consumer credit sector. 

However, BRC members believe great care must be taken in how the FCA approaches its 

competition remit, and are concerned at the first indications from the FSA on how it views this 

remit. In particular, in the FSA’s paper on its initial thinking on the FCA’s approach to regulation, 

the FSA appears to be construing this remit as an argument for becoming a price regulator, 

making judgements about the value for money of products and considering the exercise of “its 

powers to take action where costs or charges are excessive” [in its opinion]. (Chapter3, Box 2). 

It appears to BRC members that, whilst the FSA claims to acknowledge that “the FCA will not be 

an economic regulator in the sense of prescribing returns for financial products or services”, this 

is exactly what it envisages doing. If the FCA determines what is or is not an unfair or excessive 

charge for financial products, it is effectively setting a benchmark as to what it does regard as a 

fair or acceptable level of charge. BRC members fail to understand the distinction between this, 

and acting as an economic regulator. They would welcome the Government’s clarification as to 

how this differs from acting as an economic regulator, and confirmation as to whether the FCA 

should have the power to regulate prices by taking action if the FCA believes process are unfair 

or excessive. 

BRC members would also welcome clarity from the Government on the interaction between the 

powers of the FCA to take direct action, and the remit of the new Competition and Markets 

Authority. BRC members believe that it is critical that there is a clear boundary between the FCA 

and CMA. They also believe that if the FCA has concerns as to whether prices or charges in any 

market or for any product are excessive (indicating a lack of competitive pressures) the FCA 

should refer those concerns to the CMA for investigation and action, rather than acting directly. 

The CMA will have greater expertise and specialism in competition related issues, and a wider 

economic and market overview. 

Finally, BRC members retain a concern that the FCA is being established on principles based on 

the current regulatory sphere of the FSA, and fails to adequately consider the implications for 

the FCA should it also assume responsibility for consumer credit. Whilst this is more likely to 

present risks at the operational level than the strategic, the implications of the possibility that 

credit may also come within the remit of the FCA must be considered at all levels. This is 

commented in more detail in response to Q7. 

Q7. Proactive regulatory approach of the FCA. As referenced above, the FSA’s initial 

thinking on the approach to regulation which will be adopted by the FCA is driven by its past 

experiences in the markets it currently regulates. BRC members would welcome confirmation as 

to the level of input from staff with experience of consumer credit into this initial thinking. There 

remains a major concern that if consumer credit is transferred into a regulatory body which was 

established on principles derived solely from other markets, there is a high risk that it will not be 

fit for the purpose of regulating the consumer credit market. If regulation of credit is to be shoe-

horned into an existing framework which was not specifically designed for the purpose it will 

inevitably create a sub optimum regulatory environment for consumer credit. BRC members 

fully recognise the difficulties of the decision as to the destiny of the regulation of credit, but 

believe final decisions on the approach to regulation by the FCA and its associated operational 

principles can only be reached once it is known whether it will be responsible for regulation of 

credit. 

BRC members have significant concerns about the ramifications of the proposed approach to 

product intervention, unless there are extremely strong safeguards in place. BRC members do 
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not believe that the current proposals provide such adequate safeguards, or that the balance 

between consumer risk and prejudice to firms is correct. They are also concerned that the 

proposals appear to have been drawn up from a perspective that the affected firms will be large, 

relationship managed firms, and that the huge ramifications for smaller (usually contact centre 

managed) firms have not been fully considered. 

In particular, the proposals do not seem to sufficiently recognise that for any firm that does not 

have the balance sheet strength, breadth of product portfolio and funding options of the major 

banks, any suggestion by the FCA that they may be considering product intervention is likely to 

be catastrophic. This is because: 

Smaller firms are more likely to be dependent on fewer product types, and therefore, 

each individual product is likely to be more material to its viability. Action on a single 

product will therefore have a larger impact than on a firm with a wider or more balanced 

product portfolio; 

Any adverse publicity to a specific product or firm will now inevitably lead to claims 

management company (CMC) and law firm campaigns targeted at recruiting potential 

claimants. The cost of handling volume claims may not be supportable for many firms. It 

is critical to recognise that there is a large cost even if the claims are unmeritorious. In 

particular, it will cost a firm a £500 fee to successfully defend a claim in the FOS, plus 

internal administrative costs. Accordingly, there is a high risk that firms that have done 

nothing wrong will be penalised and potentially forced out of business if there is any 

suggestion from the FCA that a product may have been mis-sold, is high risk, or may not 

be appropriate. 

In addition to potential claims, the impact of reputational damage or adverse publicity 

connected with product intervention on smaller firms is likely to be proportionately much 

greater than on large firms such as banks, and is likely to impact its wider trading rather 

than just the specific product. 

Whilst customer claims, reputational damage and customer dissatisfaction are major 

concerns, another critical risk is the impact on funders. This is particularly the case in the 

consumer credit market, where non bank lenders are usually dependent on wholesale 

funders for their funding. If such funders suspect that the FCA may be considering 

product intervention action against their borrower, it is likely that funding will be 

suspended or withdrawn. This is likely to lead to the collapse of the firm. 

Given the potentially disastrous implications for smaller firms, and the economic consequences 

of business failure, it is critical that any product intervention action has extremely robust 

safeguards, including rights of appeal to an independent body and the conclusion of any appeal 

process prior to any publicity for the action. Accountability must also include the potential for 

financial redress by the FCA should they act improperly. BRC members are concerned that the 

current proposals carry too great a risk that premature or inaccurate publicity by the FCA before 

the extent and nature of any true customer detriment has been definitively established or 

assessed, and before the firm has had the opportunity to exhaust all safeguards, including if 

necessary judicial review. The current proposals, including the FSA’s initial thinking on product 

intervention, do not provide sufficient safeguards, or achieve the correct balance between the 

interests of consumers and those of industry. 

Similar concerns exist in relation to the proposals for publication of intended action on financial 

promotions, and of disciplinary action. Whilst the Government acknowledges the need for 

adequate safeguards, BRC members believe that it still underestimates the damage that could 

be caused to firms by adverse publicity. Any publication of concerns or intended action by the 

FCA against a firm could lead to irreparable reputational damage in the eyes of its customers, 

suppliers or funders. The business may collapse before it has had the opportunity to exhaust all 

safeguard procedures. For smaller firms the risks of this occurring are particularly real. 

This clearly creates the real possibility that firms which eventually establish their innocence may 

nevertheless have suffered severe or catastrophic damage if the information on which the FCA 
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bases its initial judgements and its publications is flawed or incomplete, or the FCA has failed to 

follow due process. Any situation in which allegations by the FCA which have not been finally 

proved or adjudicated on are published “in the public interest” risks creating a public kangaroo 

court situation, in which the firm is effectively tried by media and inevitably found guilty. The 

same issues apply to individuals, who could suffer career ending reputational damage before 

they have been able to exhaust all avenues for challenging allegations against them. 

Q 8 and 9. Mass Detriment. BRC members welcome the principle of certainty and 

transparency with regard to the process for identifying emerging risks. However, they regard it 

as critical that the process allows for sufficient engagement with industry, so that 

representations from industry are fully and genuinely explored. There are two critical issues to 

consider: 

Given the explosion in the claims management company industry, as described above, 

any regulatory intervention or identification of potential issues will now lead to major 

marketing campaigns by CMCs, recruiting potential claimants. This itself generates major 

costs for firms having to deal with increased complaint volumes, even where the 

complaints are unjustified. BRC members believe that the risks and costs for firms in 

having to deal with CMC driven complaints, and the change this has created in the wider 

market, are still severely underestimated by Government and regulators. The process for 

the FCA to set out its decision must ensure that full dialogue with industry has been 

exhausted, and there are no sudden shocks which could catch the market unaware. 

The FOS is a very subjective decision making body, adjudicating cases on the basis of 

what appears to an adjudicator to be “fair and reasonable in all the circumstances”. This 

does not have to equate to what is legally correct. The process must eliminate the 

subjective element apparent in many FOS decisions and focus solely on cases where 

there has been a clear and objective breach of legislation or specific regulation. 

Q10. Competition Proposals. The BRC member concerns as to the interpretation by the 

FSA/FCA of its role, and the risk that it becomes an economic and prices regulator by virtue of 

the way in which it applies its competition powers, are described in the response to Q6 above. 

BRC members believe that any concerns that prices are not being adequately controlled by 

competitive market forces should be addressed by the OFT and CMA following a referral from 

the FCA, rather than by the FCA itself. 

Q12. Accountability and Transparency. BRC members welcome the Government’s 

recognition of the importance of the safeguard provided by the Upper Tribunal as an 

independent reviewer of decisions of both the PRA and FCA, and the decision to leave 

unchanged the Tribunal’s scope for review of supervisory decisions. 

The BRC previously expressed grave concern at the lack of accountability of the FCA to 

Government. These concerns arise from the fact that regulatory policy and action by the FCA in 

the context of consumer credit has the potential to have major economic impacts by directly 

affecting the cost and availability of retail credit. Retail activity is highly dependent on the use of 

retail credit, particularly point of sale credit. Therefore the FCA will directly impact on the retail 

sector, the health of which is critical to the recovery prospects of the UK economy. The BRC 

therefore regards it as essential that the FCA is fully accountable to the Government for its 

actions and policies. The BRC welcomes the announcement by the Treasury Select Committee 

that it intends to conduct and inquiry into the accountability of the FCA to Government. 

Q14. Specific Regulatory Processes. BRC members with a direct involvement in financial 

services are essentially retail groups, which include financial service providers as an ancillary to 

their core retail business. They would therefore welcome greater clarity on the scope of the 

power of direction in relation to parent undertakings, and the proposed definition of “financial 

institution” to which the power would apply. It would not be appropriate for the FCA to have any 

powers in relation to retail activities. 
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The question of authorisation of firms should consumer credit be transferred to the FCA is not 

addressed by the paper, but is a key one for BRC members. This was commented on in our 

previous response, but we would reiterate BRC member concerns as to the practical and 

logistical difficulties of new authorisations for all consumer credit licence holders, and the need 

for some form of grandfathering regime. This is a highly material issue in considering the 

resourcing of the FCA, and whilst the decision on consumer credit has not yet been made, the 

possible implications must be at least considered at this stage. 
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A New Approach to Financial Regulation: the blueprint for reform 

HM Treasury 

Response by the Building Societies Association 

Introduction 

1. The Building Societies Association (BSA) represents mutual lenders and 
deposit takers in the UK including all 48 UK building societies. Mutual lenders and 
deposit takers have total assets of over £365 billion and, together with their 
subsidiaries, hold residential mortgages of almost £235 billion, 19% of the total 
outstanding in the UK. They hold more than £245 billion of retail deposits, 
accounting for 22% of all such deposits in the UK. Mutual deposit takers account for 
about 35% of cash ISA balances. They employ approximately 50,000 full and part-
time staff and operate through approximately 2,000 branches. 

Background 

2. The BSA has responded in detail to the various consultations on regulatory 
reform so far, including judgment, focus and stability; consultation on reforming the 
consumer credit regime; building a stronger system; product intervention; and the 
FCA operating plan – 

www.bsa.org.uk/policy/response/hm_treasury_newapproach_fin_reg.htm 
www.bsa.org.uk/policy/response/response_hmt_bis.htm 
www.bsa.org.uk/policy/response/building_a_stronger_system_response.htm 
www.bsa.org.uk/policy/response/DP11_1 
www.bsa.org.uk/policy/response/fca_operating_model.htm 

3. We have also responded briefly to the consultation by the Department of 
Business, Innovation and Skills - A Competition Regime for Growth: A Consultation 
on options for reform www.bsa.org.uk/policy/response/competition_regime_for_growth.htm, 
and in full to the recent consultations concerning competition and choice in retail 
banking – 

www.bsa.org.uk/docs/policy/ICB_BSA1.pdf
 
www.bsa.org.uk/docs/circularpdfs/7145.doc
 
www.bsa.org.uk/docs/policy/OFT_B2Ebanking.pdf
 
www.bsa.org.uk/docs/policy/prudentialandfinreg/BIS_HMT_Fin_priv_sector_ recovery.pdf 

Summary 

4. The BSA welcomes a number of developments; most notably – 
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a series of helpful, high-level regulatory principles and objectives 
proposed in the White Paper and draft Bill, most notably efficiency, 
proportionality, consumer responsibility, transparency, promotion of 
competition, and co-ordination between the new regulators – it is important 
that the industry continues to work closely with the regulators and other 
relevant parties to help ensure that these principles are applied in practice 

the re-naming of the new conduct authority and strong assurances by the 
Government that the FCA will act fairly and impartially 

the acceptance by the Government of a continued „single gateway‟ for 
authorisations and certain other regulatory functions, which will be 
welcome at a practical level to dual-regulated firms 

a commitment by the Government to address the handling of „mass 
claims‟ 

5. Nevertheless, there are certain matters of outstanding concern including – 

costs of the migration to a twin peaks model, especially those related to 
regulatory IT systems – the latest impact assessment revises the „best 
estimate‟ of total costs from £400million to £770million and we would 
appreciate greater clarity about this matter 

continuing uncertainties about regulatory accountability, with the 
possibility of an „all powerful‟ Bank of England emerging through the new 
regulatory architecture 

the need for careful planning to ensure that smaller firms are not 
disproportionately affected by regulatory burdens – and, more broadly, that 
the new FCA‟s approach to conduct of business regulation is effective, fair 
and proportionate 

the importance of UK agencies adopting negotiating strategies with EU and 
international bodies that maximise the UK‟s bargaining position 

clarification, in due course, of how the proposed „product intervention‟ 
powers will work in practice 

concerns about the complexities of dismantling the Consumer Credit Act 
and porting it into the FSA/FCA Handbook – if the FCA is to assume 
responsibility, the BSA strongly believes that there should be a „lift and 
shift‟ approach that minimises disruption for firms and consumers 

continuing concerns about certain aspects of the proposals regarding pre-
publication of warning notices. 

6. We are very pleased with the willingness of the FSA to work constructively 
with the industry to help ensure fair and effective regulation. We have recently had 
very helpful meetings with a number of FSA teams including conduct of business 
policy, conduct of business risk, redress, FSA Handbook teams etc and look forward 
to developing these relationships with FCA and PRA shadow teams 
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Questions and BSA responses 

1. Do you have any specific views on the proposals for the FPC as described in 
paragraphs 2.6 to 2.24 and in Chapters 3 and 4? 

7. The BSA notes the development of the concept of the FPC as now set out in 
the White Paper, and that the Government continues to gather views on the issue of 
the balance between Bank and external members on the FPC (para 2.18). We 
support the qualifying of the FPC‟s financial stability objective and activities by 
reference to UK economic growth, as drafted in new section 9C. We welcome the 
setting up of the Interim FPC and its analysis of potential macro-prudential tools, 
leading to recommendations for the permanent FPC toolkit. 

8. We repeat our previous suggestion that such analysis should include 
thorough back-testing using appropriate modelling. This should identify (within the 
limitations of any models) which tools, if used in known circumstances in the present 
or recent past, would have produced which outcomes. Such a process could be 
invaluable to help make wise use of these regulatory tools in future. In view of the 
stringent stress testing requirements now placed on firms (eg in respect of capital 
and liquidity), it would seem very odd if regulatory tools were not similarly subject to 
stringent testing. 

2. Do you have any specific views on the proposals for the Bank of England’s 
regulation of RCHs, settlement and payment systems as described in 
paragraphs 2.32 to 2.40 and in Chapters 3 and 4? 

9. Turning to the Bank of England, we note that the Government continues to 
consider the important question of improving the Bank‟s accountability, in the light of 
the very substantial concentration of power and responsibility within the Bank group – 
a concern that the BSA shares. We therefore look forward to the further specific 
proposals on the Bank‟s governance that are promised in paragraph 2.30. 

10. As to systemic financial infrastructure, we generally support the consolidation 
of these responsibilities  under the Bank by bringing in regulation of settlement 
systems and RCHs alongside that of the payments system. We do not comment in 
detail, as societies, while end-users of these various systems, are generally not 
clearing members. 

3. Do you have any comments on: 
• the proposed crisis management arrangements; and 
• the proposals for minor and technical changes to the SR Regime 
as described in paragraphs 2.41 to 2.44 and in Chapters 3 and 4? 

11. The White Paper states that very few respondents commented on the 
arrangements for managing crises in the February consultation. The BSA did so, but 
our main comment appears to have been overlooked, so we repeat it below. 
We said that the proposed MoU was a sensible idea, but that it should be subject to 
full consultation, and overlap with the existing SRR Code of Practice should be 
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addressed. We welcome the undertaking to publish the draft MoU during pre-
legislative scrutiny. 

12. The Memorandum will rightly focus inter alia on questions about the risk to, 
and possible use of, public funds. We have previously observed - in the context of 
the SRR and its Code of Practice – that it is not only public funds (taxpayers‟ money) 
that need to be protected. Funds held in the FSCS, or capable of being levied by the 
FSCS on banks and building societies, are not a “free good”. They can be used 
either to finance a bank resolution or to pay deposit compensation directly. 

13. Where used for bank resolution, choices made as to which SRR tools are 
used, and at what stage early interventions are or are not made, could affect the 
ultimate cost via the FSCS to banks and building societies. In this context, we very 
much welcome the recognition (on behalf of the future PRA ) at paragraph 9 of the 
Bank of England / FSA paper of 19 May Our approach to banking supervision that 
deposit guarantee arrangements operated by the FSCS play an important part in 
reducing the impact of firm failure, and that surviving firms themselves will have to 
bear the cost of FSCS payouts. We therefore argue that such recognition should be 
given greater practical effect through the Bill, as follows. 

14. Just as the Chancellor rightly protects the taxpayer interest, we argued that 
one of the authorities – perhaps the Bank – should also be tasked with minimising 
the recourse to the FSCS (whether as a resolution fund or as a compensation fund). 
Money drawn from the FSCS ultimately constitutes a “tax” on building societies, 
banks and their customers. And, on the principle of no taxation without 
representation, it is also time to upgrade the formal role that deposit-takers have in 
overseeing the conduct of any SRR interventions that use FSCS money. The FSCS 
should be made accountable to a creditors‟ committee in respect of any interventions 
along the lines of Bradford & Bingley and the Icelandic banks. 

15. We agree with the minor and technical amendments to the SRR. 

4. Do you have any comments on the objectives and scope of the PRA, as 
described in paragraphs 2.46 to 2.61 and in Chapters 3 and 4? 

16. We agree that the scope of the PRA did not need further change, and that the 
boundary of systemically important investment firms that PRA will regulate can be 
based on designation criteria developed by PRA , rather than stated in the Bill itself. 

5. Do you have any comments on the detailed arrangements for the PRA 
described in paragraphs 2.62 to 2.78 and in Chapters 3 and 4? 

17. While the Proactive Intervention Framework described in more detail in the 19 
May paper continues to be a sensible system and guide to fair and consistent 
intervention activity, we do share the concerns summarised at paragraph 2.63 that 
any attendant publicity could reinforce a downward spiral. The PRA needs to be clear 
– in practice, rather than in theory – how this risk will be avoided. Otherwise the 
remedy will be worse than the problem. 

18. We greatly welcome the Government‟s sensible decision not to limit the 
scope of appeal to the Upper Tribunal, as stated at paragraphs 2.64 – 2.67. We 
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argued very strongly against any limiting in our previous response, as we believe that 
would be in breach of article 6 ECHR. We acknowledge that the course of action 
available to the Tribunal could be to remit the overturned decision back to the PRA to 
reconsider, rather than for the Tribunal effectively to substitute its own decision. 

19. We also welcome the confirmation that the NAO will be able to conduct value 
for money studies of the PRA. This is all the more important in view of the already 
spiralling costs of the PRA resulting from the Bank‟s determination not to make do 
with the FSA‟s existing IT systems but to spend heavily on their replacement (for 
more detailed comments, see below in respect of the impact assessment). 

20. While we welcome the retention of full consultation on PRA rule-making, the 
insistence  on full scale CBA for rules based on EU Directives at the point of 
implementation seems to us a victory of form over substance. We therefore repeat 
here the points we raised on European policy making in our last response. 

21. It needs to be recognised that much, perhaps most, micro-prudential policy 
(eg on capital and liquidity) is now settled at EU level with the UK having less and 
less room for independent manoeuvre. So - in future - at least as important as 
consultation and CBA on actual rules and guidance to be made by PRA, will be 
consultation ( with CBA ) on the agreed outcomes that the UK should seek from 
current and future EU regulatory initiatives, which will then inform the UK negotiating 
strategy. 

22. This illustrates moreover a fundamental flaw in the FSMA consultation 
requirements which could have been foreseen before 2001, but is now even more 
manifest. Where, for instance, a piece of micro-prudential policy is agreed at 
European level by way of a maximum-harmonising Directive, and FSA has to 
implement this by way of making rules, it must still go through a pointless show of 
consultation even though the European legislation must be implemented without 
amendment or super-equivalence. But at the point where consultation and cost-
benefit analysis might actually have added some value – i.e. before settling on the 
policy position which the UK would advance in European negotiations – there is no 
requirement to do so. 

23. Since we made this point in response to the previous consultation, the issue 
has become even more clear cut. The majority of current FSA micro-prudential rules 
on capital and liquidity will be superseded by a directly-effective EU Regulation, the 
Capital Requirements Regulation, which will therefore not be implemented by FSA 
rules at all, and will in general not permit any superequivalence. So the consultation 
and CBA stage at rule-making, that the Treasury‟s response in paragraph 2.75 is so 
anxious to preserve, will simply fall away. And the appetite for European regulation to 
proceed by way of directly-effective Regulations to avoid national inconsistencies is 
increasing. 

24. We continue to urge that this lacuna be addressed – we suggest as follows: 
there should be a standing requirement for the Treasury, PRA or FCA as the case 
may be, to carry out both consultation and cost-benefit analysis on any formal 
proposal for European legislation before deciding what initial negotiating position 
actually represents the UK national interest. It is at that stage, where negotiations are 
to follow, that decisions should be informed by the cumulative impact of regulation – 
not when it is too late to do anything about it. Moreover, informal soundings are 
simply not robust enough. 
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25. Question 5 deals with the arrangements for the PRA. We include in our 
response some observations about key aspects of the PRA‟s proposed approach as 
outlined in the 19 May paper, and we will communicate these also to the shadow 
PRA. 

26. First, we agree that there should be baseline supervision of all deposit-takers, 
but – more importantly- that the intensity of supervisory engagement will relate to the 
degree of systemic stability risk posed by firm (overview, paragraph 12 and page 
11). We strongly support the focus of supervisors on the “big picture”, with a high 
materiality threshold, early intervention to reduce the risk of disorderly failure, and the 
involvement of senior people at PRA. 

27. The BSA is however concerned at the proposals for disclosure of supervisory 
returns (Box 3, page 11) and it is particularly appropriate that we remark on this in 
the context of the Bill. FSMA (section 348) prohibits the disclosure of supervisory 
information, and this in turn reflect superior European law – the confidentiality 
obligations in the current banking directives. We do not see how these would permit 
the PRA to “publish returns”, nor- incidentally – can we identify any amendments 
made by the Bill to section 348 that would purport to permit such publication. The 
correct place for such disclosures in any case is in the Pillar 3 framework – this 
should not be muddled up with the completely separate channel of confidential 
returns to the supervisor. We consider that this sets a dangerous precedent, which 
PRA will in due course regret. 

28. We turn also to the question of the use of third party reporting to for instance 
verify regulatory returns (mentioned at paragraph 70). The FSA has already begun to 
increase the scope and extent of the use of section 166 of FSMA to demand such 
reports. Our members are concerned that this is proving an extremely costly habit, 
and are even more concerned that the habit may grow in the future. 

29. The effect of using section 166 at present is to outsource significant 
regulatory costs from the FSA itself ( as the firm has to pay for the report ), and thus 
in effect conceal them. We argue that the total burden of regulatory costs can neither 
be controlled or scrutinised while this back-door route is used. We suggest one of the 
following routes to achieve better cost control and accountability in the use of section 
166 -

(i) routine section 166 reports should in future be paid for by the PRA – so the 
costs will come within its budget / outturn, and be scrutinised there 
(arrangements could be made for the costs of non-routine section 166 reports 
to be recovered from firms where related enforcement action follows within a 
stated period) ; or 

(ii) the external cost of any section 166 report demanded from a firm in one 
financial year should be offset against the PRA regulatory fees otherwise 
payable by that firm for the following financial year – again, perhaps with a 
saving where relevant enforcement action is in train. 

6. Do you have any views on the FCA’s objectives – including its competition 
remit as set out in paragraphs 2.80 to 2.90 and in Chapters 3 and 4? 

10. Do you have any comments on the competition proposals for the FCA set 
out in paragraphs 2.111 to 2.119 and in Chapters 3 and 4? 
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General 

30. As the White Paper notes, there was broad support for the FCA‟s strategic 
and operational objectives, and this support included the BSA. It is particularly 
important, in order to help avert a repetition of the previous problems, that the new 
body has a single strategic objective, ie protecting and enhancing confidence in the 
UK financial system, underpinned by the specified operational objectives. It is not in 
the interests of consumers, business or the UK economy to have a situation where 
the financial services regulator is facing in different directions. 

31. We strongly support the regulatory principles concerning efficiency and 
economy, proportionality, consumer responsibility, transparency etc. We have 
examined, and also broadly support, the proposals for practical delivery of the 
objectives set out in The Financial Conduct Authority: Approach to Regulation (June 
2011), provided the FCA is conducting its activities in accordance with the regulatory 
principles mentioned above. This would represent a continuation of the, much 
improved, conduct of business regulation by the FSA. Continuity is very important – 
consumers, businesses and the economy could not cope with another long hiatus 
while the FCA revisited its operating model and strategies following its inception. 

32. A further matter, which is essentially operational in nature, concerns the fact 
that the FCA‟s primary focus will be on preventing wrongdoing by regulated firms. 
The BSA supports this focus, but would also like to see a practical concentration on 
helping firms get things right. The use of practical arrangements, like more informal 
pre-consultations with industry bodies and the establishment of industry panel 
working groups could be useful in this regard. Early signs are very hopeful indeed 
that the FCA „shadow‟ team at the FSA has this point on board. 

“Consumer champion” 

33. Our only key reservation regarding FCA objectives was the continued 
description of the FCA as a “consumer champion”. The BSA set out detailed reasons 
for our concern about this characterisation in our response to the CP, Judgment, 
Focus and Stability. In essence, the point is that a true consumer champion - by its 
very nature - is expected to promote consumers‟ rights only, and it has no duty to 
consider either consumers‟ responsibilities or the rights of firms. This sits 
uncomfortably with the role of an impartial regulator. The Treasury Select Committee 
described the characterisation of the FCA as a consumer champion as 
“inappropriate, confusing and potentially dangerous”. 

34. We note and welcome the change of name from CPMA to FCA and the 
clarification (in Building a Stronger System) about the FCA‟s consumer champion 
role and, in particular, the confirmation that the FCA will be an entirely impartial 
regulator from whom firms and consumers can expect fair treatment. In the light of 
the assurances in the last CP, we presumed there would be no objection to including 
a requirement in the forthcoming Bill on the FCA to be a fair and impartial regulator. 
It is disappointing that such an explicit clarification is not included in the Bill and, 
whilst the Government‟s assurances are welcome, an explicit statutory provision 
would put the matter beyond doubt. 
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Competition 

35. Regarding competition, the BSA responded to the consultation by the 
Department of Business, Innovation and Skills - A Competition Regime for Growth: A 
Consultation on options for reform. We support, in principle, the Government‟s plan 
to merge competition functions within one body on the basis of a single Competition 
and Markets Authority to ensure the flexible allocation of scarce public resource to 
competition issues as they emerge, and for the combined body to be a stronger 
advocate for pro-competition policy across Government, including in the delivery of 
public services. 

36. As the BSA also stated in its response to Building a Stronger System, while 
we agree that the FCA should have a remit to promote competition, the regulation of 
anti-competitive behaviour should, in our view, be left to the competition authorities, 
including to any new, merged authority. In the interests of regulatory clarity, there 
should be an explicit dividing line between promotion of competition on the one hand, 
and enforcement of laws relating to anti-competitive practice on the other. 

37. The FSA/FCA will be very busy in establishing a new regulator, while not only 
continuing with day-to-day regulatory work but also taking on significant new 
responsibilities (eg, as planned, for consumer credit). It really does not need an 
additional role as a competition enforcement agency. Arrangements whereby the 
FCA promotes competition but refers suspected anti-competitive practices to the 
relevant authorities are, in our view, the best way forward. Therefore, we support the 
conclusion in the White Paper (paragraph 2.115) that the FCA should have power to 
initiate an advanced referral to the competition authority but should not become a 
competition regulator. 

7. Do you have any views on the proactive regulatory approach of the FCA, 
detailed in paragraphs 2.91 to 2.110 and in Chapters 3 and 4? 

General and product intevention 

38. The BSA supports the FSA‟s aim to “intervene, earlier in the product chain if 
necessary, to anticipate consumer detriment and choke it off before it occurs”. 
Appropriately focussed early intervention would benefit consumers and firms by 
reducing the risk of large scale product failures which damage the reputation of the 
financial service industry, harm consumer confidence and cost the industry large 
amounts in redress. However, most of the mischiefs dealt with in the product 
intervention consultation concerned mis-selling – we do not believe that there is 
enough clarity yet about the product mischiefs that are likely to be targeted under the 
new approach and would welcome further information about this matter. The FSA 
could usefully build on the table of indicators of potentially problematic product 
features that it has included in its recent product intervention papers. 

39. In practice, the right balance will need to be struck between the greater use of 
regulatory powers to prevent consumer harm and allowing firms the freedom to 
develop innovative products and services. Therefore, we welcome the recognition, 
in paragraph 2.98, that the power must be appropriately safeguarded. 

40. We agree that it would not be appropriate for the regulator to act as a 
gatekeeper for all products entering the market. This would kill product innovation, 
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be resource intensive and would give consumers the impression that products have 
the regulator‟s seal of approval. We believe that the regulator already has sufficient 
powers to effectively intervene in product development to reduce the risk of 
consumer detriment further down the line. The FSA‟s new and more intrusive 
supervisory approach using its existing powers is already paying dividends. The 
impact of this new approach should be properly assessed before seeking to 
introduce new product intervention powers and more rules. 

41. We do not believe more prescriptive rules on product development would be 
appropriate. Prescriptive rules can be inflexible, slow to adapt to changing 
circumstances and can result in detrimental unintended consequences. High level 
principles and rules coupled with detailed guidance would provide clarity for firms on 
the regulator‟s expectations and flexibility over how those expectations are met. If 
new prescriptive rules were to be introduced we believe they should be applied in a 
risk-based manner, proportionate to the risks involved in the product. 

42. There are a number of wider questions about product intervention; for 
example – 

what will it mean in practice for firms‟ product development – what specific 
arrangements will the FCA put in place? 

how will it fit with EU provisions that are „maximum harmonisation‟ and the 
Government‟s commitment not to „gold-plate‟ EU law?  

will it be possible for some firms to circumvent the product intervention 
mechanisms by re-locating offshore and passporting in and, if so, what can 
be done to prevent such practices? 

how can the FCA ensure compatibility of its product intervention power with 
its pro-competition objective? 

to what extent with the conduct of business regulator‟s statutory immunity 
have to be revisited in line with its more „intrusive‟ approach and, in particular, 
greater involvement in products at an early stage in their development? 

will there be arrangements to provide feedback on the outcomes of major 
regulatory initiatives, parallel to the requirements in the draft Bill for the new 
regulators to conduct regulatory enquiries ? 

Such important matters will have to be considered as the product intervention 
framework develops. 

43. The FCA (and, probably, the PRA as well) should have arrangements to 
assess, after an appropriate period of time, how successful regulatory initiatives have 
proved to be - especially if the FCA is to have greater product intervention powers. 
For example, TCF was enforced quite rigorously, but there was little detailed public 
feedback or analysis of its overall impact. This was somewhat surprising, given the 
duration and scale of the TCF exercise. 

New financial promotions power 

44. The new powers regarding financial promotions must be used with great care 
because appeal to the Upper Tribunal is available only after publication of the notice.  
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The acknowledgement, paragraph 2.105 of the need for safeguards, is welcome, but 
proposes little in respect of additional safeguards. 

Early publication of disciplinary action 

45. Advance publication of warning notices risks a presumption of guilt and the 
BSA set out, in its response to Building a Stronger System, our concerns over firms‟ 
human rights. The White Paper acknowledges the industry‟s concerns, as well as 
support for the proposals, and seeks further views. 

46. It is important to ensure, both in respect of the financial promotions powers 
and early publication of enforcement action, that the FCA has strong powers to act 
against wrongdoing by firms, whilst respecting the rights of firms to be treated fairly 
and not, in effect, to be presumed guilty. It will be important to ensure a level-playing 
field for „systemic‟ and „non-systemic firms‟, and a proper validation system to ensure 
fairness and consistency. 

47. Much will depend on how the powers are used in practice, but a potential 
safeguard that should be explored is requiring clearance from the Regulatory 
Decisions Committee before the exercise of either of these powers in individual 
cases. 

48. We also have concerns about „regulation by speech‟ and guidance 
consultations, which we have communicated in detail in previous responses, but the 
White Paper is silent on these matters (however, while we note and welcome the fact 
that recently the FSA introduced a standard consultation period for the latter, we 
believe that there should be a minimum prescribed period). Firms are entitled to 
clarity. Furthermore, regulatory material sitting outside the Handbook and 
unreasonably short consultations are unlikely to be compatible with the FCA‟s 
forthcoming strategic and operational objectives. 

8. What are your views on the proposal to allow nominated parties to refer to 
the FCA issues that may be causing mass detriment? 

9. What are your views on the proposal to require the FCA to set out its 
decision on whether a particular issue or product may be causing mass 
detriment and preferred course of action, and in the case of referrals from 
nominated parties, to do so within a set period of time? 

49. „Mass claims‟ or „wider implications (WI) cases‟ are complaints that could 
affect a large number of consumers or firms, the financial integrity of a firm or a 
common industry practice. The Financial Ombudsman Service has, in effect, been 
required to adjudicate on such matters even though they have been of, essentially, a 
regulatory or legal nature. Examples include pensions mis-selling, mortgage 
endowments, unauthorised overdraft charges and PPI. 

50. FOS has done its best to adjudicate these matters on an individual basis but, 
where they are essentially of a „mass‟ nature and concern broad rules or principles 
(eg of a regulatory or legal nature), FOS is not the ideal mechanism for dealing with 
them. Indeed, they are precisely opposite to what FOS was set up to adjudicate – ie 
individual complaints. The FSA and FOS recently discontinued the WI 
arrangements, which had been largely unsuccessful, replacing them by a co-
ordination committee with FOS and the OFT. 
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51. The BSA is a very strong supporter of FOS. We believe that it carries out its 
role of adjudicating individual complaints effectively and, as far as such cases are 
concerned, we see no reason for change. WI cases are different. 

52. Since its supervisory enhancement exercise and assumption of enhanced 
consumer redress powers (under section 404 FSMA), the FSA, and – following it – 
the FCA, is very strongly placed to deal with WI cases that are of a regulatory nature. 
Recently, the FSA has also been rigorous in sanctioning firms that had poor 
complaints handling processes. In addition, because of publication in recent years of 
relevant data, there is now considerable transparency about how different firms deal 
with complaints. Therefore, the BSA position is that the determination of principles 
behind WI cases should no longer be dealt with by FOS, but the FCA (if they are 
regulatory) and by the courts (in respect of legal aspects). 

53. The White Paper signals further changes to the processes for dealing with WI 
cases and states “The FOS should be able to focus on processing individual 
complaints on a case-by-case basis rather than having to lead the way on mass 
issues”. The BSA strongly agrees with this statement. The White Paper canvasses 
some possible changes, but because the proposals are at a relatively early stage of 
development, they are not covered in the draft Bill. However, we support in principle 
the essential proposal (set out box 2.H on page 33), that the regulator should have a 
clear, transparent and fair process for determining whether or not complaints are of a 
„mass‟ nature and then dealing with them, as appropriate, in a prompt and thorough 
manner. 

54. We strongly support the suggestion that other parties should also have a 
clear statutory role in the process. As long ago as 2004, the BSA signalled concerns 
about the handling of WI cases. One of the main components of the „N2 + 2‟ review 
of the FSMA was a joint consultation by the FSA and the FOS on when regulatory 
action should replace FOS decisions on individual cases, and on the possibility of 
appeals from FOS decisions. The BSA identified problems with WI cases and 
proposed practical solutions, but unfortunately no radical steps were taken – had the 
kind of arrangements we proposed at the time been developed and put in place, 
some of the problems since 2004 (eg regarding mortgage endowments and PPI) 
might have been significantly reduced. 

55. In our view, any process to identify and deal with WI cases should – 

be as prompt as the rights of the respective parties allow 

be as transparent as commercial sensitivity or confidentiality permit 

take in an appropriate range of relevant information from interested parties, 
eg from FOS, consumer bodies, industry groups such as trade bodies and 
statutory panels etc 

impartially decide whether the issue is genuinely of a „mass‟ nature – the FCA 
should not be put in the position of having to apply relevant processes to 
trifling matters and to others that are not realistically of a „mass‟ nature: we 
must not have unrealistic expectations of what a regulator can do in this area 

once they have identified a claim as „mass‟ or WI, lead to the „freezing‟ of 
complaints at FOS until the matter is resolved. 
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56. As the FSA itself acknowledges, the PPI cases are an example of failure to 
intervene promptly enough. We would hope that because early intervention will be 
one of the guiding principles of the FCA, major problems would be averted before 
FOS had received numerous complaints. A good recent example of effective early 
intervention appears to have been the prompt exercise of its enhanced section 404 
powers by the FSA in February 2011 in respect of certain Halifax bank mortgage 
contracts. 

57. While it is very important that the relevant parties should work as quickly as 
practicable towards a resolution of any particular matter, in some cases the issue 
might be complicated and it might take time to reach a satisfactory conclusion. In 
those cases, complaints to FOS would need to be frozen, and FOS would deal with 
them subsequently on the basis of the determination made by the regulator or the 
courts. 

58. Separate, but related, points include the increasing presence of claims 
management companies (CMCs) in financial services complaints, the unscrupulous 
activities of some CMCs, and questions concerning „frivolous and vexatious‟ 
complaints (which we believe should be defined within the DISP rules, with relevant 
guidance/criteria). Because (we believe) of resource issues, the regulation of CMCs 
faces a serious challenge in keeping pace with the growth of these organisations in 
respect of financial services cases. However, we and other bodies work closely with 
the Ministry of Justice, which clearly takes its responsibilities very seriously. 

11. Do you have any views on the proposals for markets regulation by the FCA, 
described in paragraphs 2.120 to 2.123 and in Chapters 3 and 4? 

59. As noted in our response to Building a Stronger System, the BSA is relatively 
inexperienced in wholesale market matters and, therefore, had few detailed 
comments. We agree, in principle with the decisions to retain the listing function as 
part of the FCA and to retain the Part 18 FSMA regime for recognized investment 
exchanges, but we defer to more experienced commentators in respect of technical 
details. 

12. Do you have any comments on the governance, accountability and 
transparency arrangements proposed for the FCA, as described in paragraphs 
2.124 to 2.132 and in Chapters 3 and 4? 

60. The BSA broadly supports the proposals, referred to in paragraphs 2.124 – 
2.129, dealing with the governance and accountability of the FCA, including FCA 
Board arrangements, retention of the practitioner and consumer panels, maintenance 
of the arrangements for the investigation of complaints, freedom of information 
provisions and reporting to HM Treasury. 

61. We strongly support the decision that the FCA will share with the PRA the 
common principles of – 

efficiency 

proportionality 
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consumer responsibility
 

responsibilities for senior management
 

openness and disclosure, and
 

transparency.
 

62. As noted in our response to Building a Stronger System (and above), we 
have certain qualifications, which persist following the publication of the White Paper, 
concerning the following – 

the description of the FCA as a “consumer champion”, although we welcome 
the confirmation that the new body will act as an impartial regulator 

exercise of the new powers concerning financial promotions and early 
publication of disciplinary action 

„regulation by speech‟ 

guidance consultations (see paragraph 48 above).
 

Firms and consumers are entitled to as much certainty as is practicable and each of
 
these matters could potentially lead to confusion and, potentially, unfair regulatory
 
outcomes.
 

13. Do you have any comments on the general coordination arrangements for 
the PRA and FCA described in paragraphs 2.138 to 2.149 and in Chapters 3 and 
4? 

63. While fully accepting that each new regulator will need to conduct their 
activities using methods that they regard as effective, the move to „twin peaks‟ 
regulation risks the abandonment of mechanisms that already work well. There is 
also the risk of separate functions developing that cause unnecessary duplication, 
complexity or confusion, especially for dual-regulated firms (ie those regulated by the 
PRA and the FPC). 

62. In practice, the risks could be reduced by the retention of – 

a common gateway for dual-regulated firms in respect of authorisations, 
approvals, variations, waivers, notifications etc 

the integrated regulated reporting system (GABRIEL) 

a single regulatory handbook – or, if this is not possible, two coordinated 
handbooks ie containing presentational and operational features that are 
consistent, so that dual-regulated firms do not need to „re-learn‟ the 
Handbook mechanics. 
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The sharing of back office functions by the PRA and the FCA (eg IT systems), 
wherever practicable, would also be desirable – these should flow readily from the 
transitional, „shadow‟ regulatory structure. 

63. The May 2011 paper on the PRA, the June 2011 paper on the FCA and the 
White Paper are broadly encouraging. We particularly note the confirmation in the 
White Paper that “Industry representatives were almost unanimous in their view that 
there should be some form of „single point of contact‟ or „shared services‟ for 
regulatory processes” and are encouraged by the Government‟s decision to 
incorporate arrangements for a single gateway into the draft bill. 

64. The White Paper acknowledges the point about integrated reporting systems 
(paragraph 2.134), but states that the Government will leave operational specifics to 
the regulators, rather than the Bill. The BSA recognises that there has to be a limit to 
the practical arrangements that may suitably included in legislative provisions. 
Therefore, it is particularly important that the new regulators coordinate in order to 
ensure that mechanisms that work well, and could apply equally to a twin peaks 
system as to a single regulator arrangement, are retained. 

65. The PRA paper states that consideration will be given to common standards 
and rules for risks that are directly relevant to both regulators and the White Paper 
confirms that the Bank and the FSA will publish a paper on operational coordination. 
Again, this is helpful. The White Paper states that shared services are not prevented 
by the legislation (paragraph 2.135) and we hope that, having regard to their 
statutory obligations regarding coordination and efficiency, the new regulators will go 
as far as is reasonably practicable in sharing back office arrangements. 

14. Do you have any views on the detail of specific regulatory processes 
involving the PRA and FCA, as described in paragraphs 2.150 to 2.195 and in 
Chapters 3 and 4? 

66. As noted above, we strongly support the proposals regarding a common 
gateway for the authorisation process a „single gateway‟ (Clause 8), provisions for 
coordination on variations etc (Clause 7), primary responsibility for PRA to designate 
SIFs etc. It appears that no roles will require both PRA and FCA approval (Clause 
11). 

67. The BSA also welcomes the minor amendments to the building societies‟ 
legislation, flagged in paragraph 2.167. We understand that, although the relevant 
provisions are not yet in the draft bill, they will be included in due course. 

68. A great deal of detail on regulatory functions is set out in Clauses 6-41 and 
we set out below certain specific observations 

69. There is a detail in the consultation requirements for the PRA and FCA in the 
Bill which has not come out right. Under existing FSMA, FSA must publish what is 
generally called a "compatibility statement" in accordance with present section 155 
(2) (c) explaining why it believes making the rules is compatible with its general 
duties under section 2. Those duties are not only to act in a way that furthers the 
FSA's objectives, but- critically - also to have regard to the "principles of good 
regulation" in section 2 (3). 

14 



 

  

         
          

            
        

       
            

        
   

        
          

          
      
          

      
     

 
       

         
          

          
          

        
          

            
        

 

 
            

     
 

 
         

        
          

 
 
 

 
        

 

 
          

          
         

      
        

 
             

           
          

        
        

 

   

   

         


 

70. The equivalent requirements on PRA / FCA express the requirement to 
publish a compatibility statement differently. For the PRA, new section 138K (2)(d) 
simply calls for " an explanation of the PRA's reasons for believing that making the 
proposed rules is compatible with section 2B (1) ". New Section 2B (1) refers only to 
the PRA's single general objective. The duty to have regard to regulatory principles is 
found later, only in new section 2G. The effect is that the compatibility statement 
does not cover an explanation of how making the rules has had regard to the 
regulatory principles. 

71. A similar position arises in relation to the FCA under new section 138J (2) (d) 
and new section 1B (1). So, the scope of the compatibility statement is narrowed and 
the transparency and accountability of the new regulators' observance of the 
regulatory principles is undermined from the start. The drafting needs to be 
amended. We also observe in passing that in the consolidated version of FSMA the 
references to the FCA's and PRA's objectives in new sections 138 J and K have 
ended up the wrong way round.) 

72. We would welcome clearer information on how the regulators‟ commitment to 
coordination (clause 3D) will be assessed in practice. The memorandum of 
understanding will no doubt be helpful, but how is its effectiveness to be supervised? 
We also question why clause 3E(2) is permissive ie why, on current plans, the 
memorandum of understanding between the regulators will not be required to cover a 
range of important processes. Furthermore, clause 3E(8)(b) provides an exception 
to the requirements if the relevant aspect is a technical or operational matter not 
affecting the public. We seek clarification as to why regulated firms, whose interests 
are very relevant in this context, appear to be excluded from consideration. 

15. Do you have any comments on the proposals for the FSCS and FOS set out 
in paragraphs 2.196 to 2.204 and in Chapters 3 and 4? 

73. The BSA welcomes the proposals that the FSCS should be the joint 
responsibility of the PRA and the FCA and that an independent alternative dispute 
resolution body should be retained in the shape of FOS. We deal with mass claims‟ 
above. 

Comments and questions on Impact Assessment : Annex C 

74. The BSA acknowledges that regulatory restructuring will entail costs. Those 
costs should be reasonable and proportionate, especially in view of the fact that the 
financial services industry has already borne the costs of the FSA‟s supervisory 
enhancement programme and it faces certain other high costs (eg regarding the 
FSCS) and is operating in a market hit by recession. 

75. We note that the costs of the potential transfer of partial responsibility for the 
regulation of consumer credit from the OFT to the FCA is subject to an additional 
cost benefit exercise. The BSA has already expressed its firmly-held view that, if this 
transfer is to take place, the consumer credit legislation should be left in place, rather 
than being repealed and the provisions ported into the regulatory handbook. 
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76. We would like to see –
 

careful planning to ensure that smaller firms (especially dual-regulated ones) 

are not disproportionately affected by regulatory burdens
 

methods of ensuring that the proposed IT spend is cost appropriate and 
effective 

apart from transitional costs, an overall cap on the first year of the PRA and 
FCA, no higher that the current FSA budget (and clear controls on levels of 
future budgets). 

77. Clause 5 of the Bill sets out welcome principles including cost effectiveness 
and proportionality. The retention (broadly) of arrangements for cost benefit 
analyses under the new regime (paragraph 2.76-6 of the WP) is welcome (including 
any special aspects regarding mutuals – paragraph 2.164), as is the Government‟s 
recognition of the cumulative costs of regulation, including EU law. 

78. But we have a number of concerns about the impact assessment. Future IT 
expenditure is a particularly serious concern. Paragraph 41 of the latest impact 
assessment (page 404 of the latest consultation) revises the upper limit for 
transitional costs for dual-regulated firms under the preferred option from 
£50/60million to £100million. In addition, the best estimate for total cost is raised 
from £400million to £770million. We are not clear why the latter figure has increased 
– is it due to potential costs of IT development for the two regulators? We believe 
that there needs to be greater clarity on this point. 

79. While we recognise that these items are estimated, and also welcome the 
confirmation in paragraph 33 that the FCA‟s and PRA‟s combined ongoing running 
costs “should not be materially different (in real terms) in aggregate from the current 
FSA budget of about £500 million”, there appear to some worrying signs of 
significantly increasing costs. 

80. Recent FSA proposed fees and levies consultations have featured the 
following – 

Increased expenditure was flagged for “Development of new regulatory 
reporting forms including development of new, and/or enhanced, IT systems” 
(2009-10 – CP 09/7, paragraph 10.10) 

“Further investment is also needed to address the increase in Information 
Services (IS) development work and the growing role of IS solutions in 
facilitating new initiatives. Funding will also be required for the ongoing 
development of our IS architecture and Knowledge Information programme, 
and general demand for IS support on existing projects.” (2010-11 - CP 10/5, 
paragraph 5.24) 

“In particular, as a result of significant changes to our role and structure - e.g. 
European-led regulatory change and the UK regulatory change programme -
our work has become increasingly data and IT dependent. During 2011/12, 
we plan to deliver a large number of 'non-negotiable' policies and business 
initiatives, requiring further investment in the operational platform”. (2011-12 -
CP 11/2, paragraph 2.24) 
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81. Yet, despite such expenditure by the FSA, Building a Stronger System 
(impact assessment, paragraph 9) stated – 

“In the short run, however, the transition will involve significant expense to the 
Bank on premises and IT. . . . The Bank is also clear that in order to contain 
costs in the long run it would not wish to share in the existing IT systems at 
the FSA, which have relatively high running costs. So in order to reach a 
position in which it can both ensure integration and exercise a proper control 
over future costs, the Bank will need to invest in the transition”. 

This comment is repeated in paragraph 9 of the latest impact assessment. 

82. The latest impact assessment went on to state – 

“The FSA has indicated that much of its regulatory IT estate would be in need 
of amendment or replacement even in the absence of the changes envisaged 
by the Government‟s proposals. New or amended systems for the PRA will 
therefore be developed as part of „business as usual‟, though under the 
guidance of the PRA Transition Programme Board, a joint Bank/FSA body 
chaired by Hector Sants” (paragraph 11). 

“The FSA legal entity will become the FCA and retain the staff and systems 
not transferring to the PRA. As with the PRA, there will be significant system 
development, although this would have been necessary in any event and is 
not seen as part of the cost of the transition” (paragraph 13). 

83. In summary, we seem to have the following position – 

the FSA has incurred high, year-on-year, expenditure on its IT systems 

despite this, the Bank of England/PRA does not want to share the FSA‟s 
systems 

therefore, there will be significant new investment in Bank of England/PRA 
systems in order to meet the new regulatory duties, and 

the FSA/FCA also plan significant systems enhancements on its separate 
system. 

84. We have a number of observations – 

In the case where the FCA system could be purely an extension of the 
existing FSA system, the number of additional integrations required across 
the industry would be equal to the number of organisations requiring dual-
regulation (ie require an additional connection to the new PRA systems) 
which would come at associated cost. 

In the case where the FCA system is a new system, and would need to be 
deployed alongside the existing FSA system for a time, the number of 
additional integrations required across the industry would be equal to double 
the number of organisations requiring dual-regulation, (ie require an additional 
connection to the new FCA and PRA systems) which would come with a 
substantially higher associated cost. 
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The risk of regulatory conflict at a conceptual or technical level is doubled 
when you create two new systems as opposed to one new system, and the 
financial impact of failed transactions due to conflicts between the FSA, FCA 
and PRA systems would need to be considered and mitigated against, which 
would again likely come with an associated cost. 

The value of the existing knowledge, experience and nuances of regulatory 
understanding already built-in to the FSA system and the support 
organisation surrounding is should not be under-estimated, and the FCA and 
PRA should bear this in mind when deciding whether two entirely new 
systems should be created to replace the FSA system, or whether only one 
could be implemented alongside a progressive update of the existing FSA 
system. 

If it is decided that no form of sharing of systems would be appropriate and 
that two separate systems are essential, then the FCA should not discard the 
existing FSA system unless it can demonstrate that the new system will be 
more efficient than the old one plus modifications, and that the increased 
efficiency of the new system will payback the up-front investment cost within 
a reasonable period of time. 

85. Certain questions consequently arise – 

is the Bank entirely convinced that it needs new, separate systems? 

if so, what measures will be put in place to ensure that their new systems are 
both fit for purpose and cost effective and mistakes from the past have been 
learnt from? 

how have we reached a situation where the FSA‟s IT infrastructure has 
“relatively high running costs” and is deemed unsuitable for use by the PRA, 
and who is accountable? 

in view of the fact that the FSA (as well as the PRA) needs considerable 
further IT investment what measures will be put in place to ensure that the 
new systems are both fit for purpose and cost effective? 

in view of the risks (such as high costs and, even potentially, failure) involved 
in two separate large-scale IT projects, has the possibility of developing a 
single new system for the two regulators been considered? 

The Building Societies Association 
September 2011 
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UNCLASSIFIED
 

Dear Sirs, 

I hope that the consultation period is still open. 

Box 2.F (6): I am not sure how competition can improve investments, including pensions, for the retail 
market and the consumer. Competition has the attraction of forcing down costs but it also forces 
down quality. 

Box 2.G 7: I am delighted to hear that at last the Regulator will be taking a proactive regulatory 
approach. 

Box 2 H: The recurrence of "mass detriment" over the last ten years could have been avoided had the 
FSA decided to regulate products rather than the advice. Financial advisers knew this, as did 
consumer groups such as "Which". Indeed, in Which dated July 1998 Page 11 I can quote: 
"Consumers' Association has been campaiging for the FSA to be given a statutory duty to improve the 
quality of consumers' financial products. (FSA)....to publish comparative information on charges, 
flexibility, performance and so on for all financial products....Consumers could use this to check 
whether the products they were buying were good value....The FSA should also make sure that 
products meet minimum standards of charges, flexibility and do on- before they're sold to the 
public. "....Taxpayers money should not be used to subsidise products, such as personal pensions, 
that are poor value..." Unfortunately, this excellent advice was ignored. 

At present Consumer Redress allows the consumer to abdicate all responsibility for investments (and 
other regulated products) and dumps the responsibility on the shoulders of the adviser who has to 
review the product or investment second-hand. It is essential that the FCA has the capacity to 
examine investments and products first-hand directly with the investment and insurance house. To 
date, the FSA has used the excuse that it does not have the resources to do this, yet it expects 
advisory firms to find the resources to undertake product and investment reviews. 

To achieve a "clear, transparent and fair process" the rights and responsibilities of both parties need 
to be taken into consideration. Consumers have a responsibility to review their investments, to take 
steps to understand what they are purchasing and not simply abdicate all decision-making when it 
comes to buying pensions or insurance. There will always be some people who are too lazy or too 
greedy to read the small print which is why boiler room scams and pyramid schemes still succeed. 

Box 2.M 14: HMRC already struggles with its workload, generally to an unsatisfactory standard, which 
is acknowledged by all. Until HMRC has resolved a number of existing problems I do not think that it 
should be asked to take on additional roles until it has managed to a satisfactory standard its current 
ones. 

These are the only comments that I have time to make! 

Linda Hulls 

UNCLASSIFIED
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Introduction 


Citizens Advice welcomes this opportunity to respond to HM Treasury’s White Paper and 
consultation A new approach to financial regulation: the blueprint for reform.  

The Citizens Advice service provides free, independent, confidential and impartial advice 
to everyone on their rights and responsibilities. It values diversity, promotes equality and 
challenges discrimination.  The service aims: 

 To provide the advice people need for the problems they face. 
 To improve the policies and practices that affect people’s lives. 

The Citizens Advice service is a network of 394 independent advice centres that provide 
free, impartial advice from more than 3,500 locations in England and Wales, including 
GPs’ surgeries, hospitals, community centres, county courts and magistrates courts, and 
mobile services both in rural areas and to serve particular dispersed groups. 

The CAB service delivers a range of money related advice services, including: money 
guidance, which provides people with generic financial advice; financial capability, which 
provides people with the skills and knowledge they need to manage their money and 
choose financial products; and debt advice, which provide people with the information, 
advice and support they need to deal with unmanageable personal debt.  Some of our 
debt advisers provide last minute advice and advocacy at court to people facing 
repossession or eviction for mortgage or rent arrears. 

In 2009/10, the Citizens Advice service in England and Wales helped over two million 
people with over seven million problems, including 2.3 million enquiries about debt and 
over 140,000 about financial products and services. 

In 2009/10, 14 per cent of CAB clients were from Black, Asian and Minority Ethnic 
backgrounds, and 23 per cent identified as disabled or having a long term health condition. 
Our statistics and case studies are drawn from the diverse communities we serve. 

Our general comments on the draft Financial Services Bill 

Our comments in response to the consultation are mainly focused on the FCA and the 
broader consumer protection aspects of the Bill. Citizens Advice believes that an effective 
conduct regulator is vital to ensure consumer confidence in the financial services market. 
The recent history of the financial services sector has been marked by a succession of 
problems causing widespread consumer detriment. In some cases, such as payment 
protection insurance, the scale of detriment arising from mis-selling and poor product 
design has become scandalous. 

Citizens Advice agrees with the analysis by the Government and the FSA that these 
problems highlight regulatory failures and weaknesses in the current FSMA regime. 
Therefore we warmly welcome the measures set out in this Bill to re-focus conduct 
regulation and equip the new conduct regulator with the right tools to stop more 
widespread consumer problems in the future.  
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In particular we welcome the measures on product intervention, greater regulatory 
transparency, misleading financial promotions and the requirement for firms to satisfy the 
regulator that a business model is suitable. We believe that this is a well thought out 
package that learns form past experience, builds on recent necessary reforms (such as 
the new Section 404 collective redress provisions) and supports the FSA’s unfolding new 
approach to conduct regulation. 

Citizens Advice also strongly supports the proposals set out in this consultation to 
establish a ‘super-complaint’ like process for the FCA. The lack of a clear duty for the 
regulator to investigate evidence of consumer problems and then act, where necessary, to 
resolve them has been one of the central weaknesses of the current FSMA regime. 
Placing the FCA under such a duty would be a very significant improvement.  

However our response also raises questions about areas of the Bill where we feel the 
proposed legislation does not appear to meet the stated goal of putting consumer 
outcomes at the centre. In summary, these include: 

 The FCA’s consumer objective is not sufficiently focused on consumer outcomes, 
and the needs of hard to reach consumers and people with little consumer power in 
particular. 

 The FCA’s efficiency and choice objective looks under defined and the regulator’s 
mandate to ensure marginal consumers are not underserved by the market looks 
too weak. 

 The Bill is not clear how any tensions arising between the objectives and powers of 
the FPC and PRA on one hand and the needs of consumers on the other will be 
resolved. 

Our responses to the consultation questions are set out below.    

Response to specific questions 


1 Do you have any specific views on the proposals for the FPC as described 
in paragraphs 2.6 to 2.24 and in Chapters 3 and 4? 

As a consumer advice and advocacy organisation Citizens Advice has no particular 
knowledge, experience or expertise of macro-prudential regulation policy. However we do 
have some recent experience of dealing with the consequences of macro-prudential 
regulation policy as this has been experienced by everyday people.   

Analysis underpinning this White Paper and elsewhere highlights how failures in prudential 
regulation policy contributed significantly to the financial crisis that started in 2007. As the 
crisis spread from the banking sector to the rest of the economy, the sharp contraction in 
output in 2008 and 2009 filled CAB waiting rooms with people seeking advice about 
unemployment, redundancy, mortgage arrears and other debt problems.  

The point here is to highlight the potential real world consequences that prudential 
regulation can have on consumers. This is not just a question of avoiding another 
regulatory failure, but also of ensuring that future action by prudential regulators to 
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maintain financial stability takes proper account of the possible consequences for different 
groups of consumers. 

Here our main concern would be in respect of markets for mortgage and consumer credit.  
Clause 3 of the Bill introduces objectives of the FPC that include taking action to remove 
or reduce systematic risks, which are in turn defined as including ‘unsustainable levels of 
leverage, debt or credit growth’.  

Citizens Advice has argued for much of the last decade for more effective conduct 
regulation to prevent excessive lending to consumers from fuelling unmanageable debt. 
This is and remains an extremely important policy concern and we look forward to the 
policy statement from the FSA outlining how they will take forward measures to make the 
MCOB responsible lending rules more effective. Here we would raise the point made in the 
turner Review that weak credit standards in the US mortgage market provided the initial 
stimulus that ‘triggered a self reinforcing set of effects’ that led to the global financial 
crisis1. 

However these conduct regulation arguments are focused on ensuring that credit 
commitments are suitable and affordable for individual consumers before they enter into a 
credit agreement. In contrast, the FPC’s power to take action to reduce or freeze levels of 
lending or outstanding debt on an economy wide basis would likely have an impact on 
people with existing mortgage and credit commitments. Indeed as the new Section 9C (4) 
of the Bank Of England Act 1998 requires the FPC to avoid any significant adverse effect 
on the capacity of the financial sector to contribute to growth, the suggestion  is that the 
burden of any such action would fall particularly on consumers. In other words,  
consumers would experience this as a sort of regulatory credit crunch.   

As we saw in 2007, lenders responded to a blanket change in market conditions by 
restricting credit availability or increasing the price of credit, particularly to consumers 
perceived as more risky or more marginal to the market. The experience of some CAB 
clients shows how this had lasting detrimental consequences for those consumers who 
were not able to adjust; often lower income consumers, those with higher objective risk 
profiles and those carrying a high existing credit burden. For instance: 

Citizens Advice saw an acceleration in the number of people seeking advice about 
mortgage arrears in Autumn 2007. The credit crunch pushed up some lenders’ standard 
variable rates, closed off availability to re-mortgage options for borrowers at the end of 
fixed term deals and left people unable to sell up when faced with unaffordable mortgage 
payments. This problem was later mitigated by falling interest rates, but some 
homeowners were exposed to immediate financial difficulties even before the onset of the 
recession. 

A CAB in Cheshire  saw a 25 year old woman who had bought a house with her 
partner. They had a three year mortgage on a fixed rate deal with payments of £750 
month. When this ended the monthly repayments went up to £1,600. They tried to 
remortgage with other lenders, but had no success. They  fell into arrears with the 
mortgage. They said that there were lots of other houses for sale, some had been 

1 The Turner Review: A regulatory response to the global banking crisis. (2009) Financial Services Authority  
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on the market for months and so they felt it would be impossible for them to sell at 
present. 

A CAB in Buckinghamshire saw a woman who was a single mother with a 10 
year old child. She was self-employed and her business was suffering from the 
credit crunch. Her mortgage payments also increased from £1,600 per month to 
£2,400 per month while base rates had decreased and other mortgage companies 
had reduced their payments. She could not afford this and fell into arrears.  She 
received a claim for possession from the court and was very concerned about being 
evicted. 

Citizens Advice also saw people who had unsecured credit lines suddenly re-priced or 
withdrawn by lenders. Concerns about credit card re-pricing provoked specific action by 
government, reaching an agreement with card providers to give consumers the option to 
pay down their balance at the original interest rate. The problems faced by consumers 
facing the sudden withdrawal of credit facilities (overdrafts in particular) were not 
addressed in such a prominent way, although in some cases this resulted in severe 
hardship. 

A CAB in London saw a woman who had an overdraft facility for £850 per month  
which she used to pay her mortgage and bills prior to her salary clearing the 
overdraft at the end of each month. Without warning her bank wrote to her saying 
they were withdrawing the overdraft facility. She visited the branch and discussed 
the matter but was told that there was nothing that could be done to change the 
decision. The woman suffered financial difficulty and distress.   

A CAB in Wales saw a woman who had some debts because of a recent divorce 
but was starting a new permanent job earning £23,000 per year. As she was to be 
paid monthly in arrears she attempted to get temporary credit for a month to pay 
rent, travel costs, and food etc. Despite having a perfect credit history before this 
time she was refused any extension to credit . Her bank cited the credit crunch as 
the reason for the refusal. The woman had no money for rent, food and essential 
travel to work for the month.The client stated that she was highly distressed as she 
thought she would lose the job if she could not travel. 

A CAB in Sussex  saw a woman who was a lone parent with two children aged five 
and three. She lived in private rented accommodation receiving housing benefit, 
council tax benefit, income support, child tax credit and child benefit. She had a 
current account with an agreed overdraft facility that her benefits were paid into and 
had arranged payments to her creditors via standing orders and direct debits. She 
received a letter from her bank stating they would be withdrawing her overdraft 
facility within two weeks from the date of the letter. When she called the bank to 
discuss this she was told that as she had confirmed receipt of the letter the account 
would be closed immediately. This caused her difficulties as her benefits had just 
been paid in and were appropriated by the bank. She also had no time to rearrange 
how to pay her creditors. 

Citizens Advice has also seen a growing number of problems experienced by consumers 
seeking high cost credit at the margins of the market. Our recent report on credit brokers, 
Cashing in and the accompanying super-complaint to the Office of Fair Trading highlighted 
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how the recession, credit crunch and growth of internet based credit services have 
combined to expose growing numbers of financially vulnerable consumers to unfair 
business practices.  

As a result we believe that the FPC should be required to give active and explicit 
consideration of how to mitigate the possible consequences for consumers of any direction 
or recommendation to further the financial stability objective that would change conditions 
in mortgage or consumer credit markets. 

New Section 9E of the Bank of England Act 1998 requires the FPC to exercise its 
functions in a way that, as far as possible, does not prejudice the FCA from advancing any 
of its operational objectives. This would  include the efficiency and choice objective. But 
while HMT has stated (at paragraph 4.31 of building a stronger system) that this objective 
gives the FCA a mandate to address financial exclusion, the Bill does not frame the 
efficiency and choice objective with sufficient strength or clarity to provide any real 
counterweight to the powers given to the FPC.  

We believe that such a counterweight is important both because of  the possible 
consequences of a ‘regulatory credit crunch’ outlined above and because the FPC will be 
operating independently of government and hence not directly accountable to the public. 

New Section 9D requires HMT to make recommendations to the FPC about matters to 
which it should have regard in exercising its functions. We would urge the Government to 
ensure these recommendations include reference to the following points: 

 The need to minimise the degree of social exclusion and hardship  that consumers 
might experience as a result of any intervention aimed at levels of credit and debt. 

 The need to give consumers sufficient time to adjust to changed market conditions.  
 The need to co-ordinate with the FCA to ensure that conduct rules are in place, 

both to prevent excessive and unsustainable lending to individuals in the first place 
and to prevent lenders from causing unnecessary hardship to consumers by 
sudden and unfair re-pricing or withdrawal of credit facilities.  

2 Do you have any specific views on the proposals for the Bank of England’s 
regulation of RCHs, settlement and payment systems as described in 
paragraphs 2.32 to 2.40 and in Chapters 3 and 4? 

Citizens Advice has no specific views on these proposals.  

3 Do you have any comments on the proposed crisis management 
arrangements; and the proposals for minor and technical changes to the 
Special Resolution Regime as described in paragraphs 2.41 to 2.44 and in 
Chapters 3 and 4? 

Citizens Advice has no comments in respect of the crisis management arrangements or 
the changes to the Special Resolution Regime. 
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4 Do you have any comments on the objectives and scope of the PRA, as 
described in paragraphs 2.46 to 2.61 and in Chapters 3 and 4? 

Our responses to question 1 and 13 raise a general concern to ensure that regulatory 
action to meet prudential objectives takes sufficient account of the need to avoid undue 
harm to consumers that are not able to adjust to any changed market conditions resulting 
from that action. We would also ask how any tensions between prudential objectives and 
the FCA consumer protection and efficiency and choice objectives would be resolved.  

5 Do you have any comments on the detailed arrangements for the PRA 
described in paragraphs 2.62 to 2.78 and in Chapters 3 and 4? 

See our response to question four above. 

6 Do you have any views on the FCA’s objectives – including its competition 
remit - as set out in paragraphs 2.80 to 2.90 and in Chapters 3 and 4? 

The Consumer Protection Objective 

In the July 2010 consultation judgement, focus and stability the Government set out a 
vision for a financial services conduct regulator that would be a ‘strong consumer 
champion…taking a tougher, more proactive and more focused approach to regulating 
conduct in financial services and markets’.  Citizens Advice warmly welcomed the 
recognition that consumers of financial services need a stronger, faster and fitter conduct 
regulator looking out for their interests. 

We note the reasons why the ‘consumer champion’ label raised concerns with the 
Treasury Select Committee and elsewhere,  but agree with the HMT view set out in 
building a stronger system that the FCA should be a consumer champion in the sense of 
‘putting appropriate consumer outcomes at the centre of the regulatory process’.  Citizens 
Advice also strongly supports the statement in this White Paper that ‘at the heart of the 
Government’s proposals will be a more pro-active approach to conduct regulation, with a 
clear focus on consumer outcomes’. 

However we cannot see this commitment clearly reflected in the consumer protection 
objective that the Bill currently gives the FCA, which leaves the existing FMSA text 
basically unchanged. In particular we note that the list of ‘have regards’ defining the 
‘appropriate degree of consumer protection’ has not been amended to include any 
reference to consumer outcomes. 

We recognise that the FSA has significantly changed its philosophy in recent years and 
warmly welcome the new approach to conduct regulation launched by the FSA in 2010. 
The intention to be more pro-active. intervening earlier to choke off consumer detriment 
before it occurs represents a significant improvement in consumer protection; as does the 
greater focus on consumer outcomes and the use of intensive and intrusive supervision as 
part of a irsk based approach. 

But none of this intent has been written into the legislation setting out the objectives of the 
FCA. Our concern here is that the culture change described above has come about at a 
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time of widespread public concern about the need for more effective regulation of the 
financial services sector. This suggests that the regulatory culture of the FSA has up until 
now been largely driven by the board and senior management rather than by a clear 
consumer protection mandate from the Financial Services and Markets Act. As a result the 
FSA’s new approach to conduct regulation is not locked in by FSMA and the consumer 
protection objective in this Bill will not lock that culture into the FCA.  

Therefore Citizens Advice would urge HM Treasury to look again at the ‘have regards’ list 
in new FSMA Section 1C(2) and amend this to include some explicit references to 
consumer protection outcomes.  In our written submission to the Joint Committee of the 
House of Commons and House of Lords we suggested the following  additions to the ‘have 
regards’ list: 

 The need to be pro-active in preventing consumer detriment 
 The need to minimise consumer detriment by responding quickly to evidence of 

problems in the market. 

Alternatively, HM Treasury might consider amending the ‘have regards’ list to include 
explicit reference to the three goals of the FSA’s new approach to conduct that were set 
out in the speech by Hector Sants on 12th March 2010: 

 Making the retail market work better for consumers 
 Avoiding the crystallisation of conduct risks (into consumer detriment) 
 Delivering credible deterrence and prompt and effective redress for consumers.  

If these are the cornerstones of the new approach to conduct regulation that will carry over 
to the FCA, then surely these goals, or something broadly similar, should be captured in 
the statutory objectives that the FCA will be obliged to work to. Regulators only use tools 
to carry out their duties and functions, so it is important that the objectives in this Bill lock-
in the changed approach. Otherwise the important new regulatory tools set out in the Bill 
may not prove as effective at preventing consumer detriment as they might be.  

Vulnerable and marginal consumers, the Equality Act and the regulatory principles.  

Citizens Advice remains concerned that the FCA objectives are silent on the needs of 
consumers who are either vulnerable to detriment or at the margins of the market because 
of the way that firms take account of their needs and personal circumstances.  

The consumer protection objective appears to pick these needs up rather weakly  by 
requiring the FCA to ‘have regard’ to ‘the differing degrees of experience and expertise 
that different consumers have’. We believe that this is too vague and unfocused to ensure 
that the FCA rules, guidance and regulatory approach pays sufficient attention to the 
problems faced by people with too little consumer power to benefit from competition in 
financial services markets and who find it more difficult to get firms to hear their 
complaints. Furthermore we believe that the needs of this group of consumers will become 
a more urgent concern for the FCA should responsibility for consumer credit regulation 
pass to it. 

In addition we note that the FSA has been defined as a public body for the purpose of the 
public sector equality duty under Section 149 of the Equality Act 2010. Assuming that the 
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FCA takes on this designation, the new conduct regulator will have to have regard to the 
need to ‘eliminate discrimination, harassment, victimisation and any other conduct that is 
prohibited by or under’ the 2010 Act. 

Here we note in particular that Section 20 requires firms to make reasonable adjustments 
to prevent their business practices putting a disabled person at substantial disadvantage 
compared to persons who are not disabled. A failure to do so is defined as discrimination 
by Section 21 of the Act.  As a result the duty on the FCA to have regard to the need to 
eliminate discrimination is a mainstream conduct issue that should be firmly embedded in 
the FCA’s consumer protection objective. But the Bill is silent on this point.  

In July 2010 Citizens Advice published an evidence report, Double disadvantage, that 
highlighted the problems that disabled CAB debt clients experienced when their creditors – 
including FSA authorised firms – failed to  make reasonable adjustments in a consistent 
way. We believe that this inconsistency  stems in part from the current lack of explicit 
reference to equalities issues in conduct regulation.  

As a result we believe that HM Treasury should also consider amending the consumer 
protection objective ‘ to ensure that the FCA must have regard to these two key consumer 
outcomes, protecting those consumers most vulnerable to detriment and eliminating 
discrimination. 

Regulatory principles and consumers at the margin 

Citizens Advice also notes that the Bill requires the FSA to have regard to the regulatory 
principle that a burden or restriction it imposes should be proportionate to the expected 
resulting benefits. We are concerned that this may be interpreted in a way that might 
disadvantage particular groups of consumers. The costs of an intervention across a 
market or sector that is necessary to ensure good outcomes for a group of consumers 
sharing a particular characteristic may appear to outweigh the benefits of the intervention 
where that group is small in numbers, even though they have or may experience 
significant and severe detriment.  

Therefore we believe that there is a potential for tension between a focus on consumers at 
the margin of the market and the equality duty on one hand and the cost-benefit regulatory 
principle on the other. 

The Bill does contain provisions allowing the FCA to make rules without consulting on 
cost-benefit analysis if the FSA considers that the delay would be prejudicial to the 
interests of consumers. But we are not clear whether there is an equivalent waiver of cost-
benefits in order to meet an equality objective or protect a group of consumers whose 
relationship with a firm or firms is particularly vulnerable to causing detriment.  Therefore 
we would ask HM Treasury to consider amending  the waiver in new Section 138M to take 
account of this. 

The efficiency and choice objective 

Citizens Advice believes that the meaning, scope and intent of the  ‘efficiency and choice’ 
objective is unclear, both in the Bill itself and in connected policy statements by the 
Government and the FSA. As a result we believe the Bill does not provide certainty about 
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the extent of the FCA’s role in ensuring that choice extends to consumers that financial 
services markets would otherwise under serve or serve poorly with inappropriate products.  

The efficiency and choice object appears to be the only driver in the bill capable of 
committing the FCA to ensuring that lower income consumers are able to access essential 
financial services that meet their needs without being exposed to excessive costs and 
charges. 

It also appears to be the only statutory basis to implementing the key goal of the FSA’s 
new approach, making the retail market work better for consumers, in a way that ensures 
that the market works better for all consumers. In other words we believe that the Bill 
should make it clear that this is an inclusive goal that focuses on the experience of actual 
real world consumers, rather than consumers as an abstract homogeneous object of 
regulation. 

The February HM Treasury consultation, Building a stronger system agrees [at paragraph 
4.31]that financial inclusion is an important issue that needs to be addressed. It is argued 
that the efficiency and choice objective will give the FCA a mandate to do so, but that a 
more formal ‘have regard’ would be inappropriate as this is a matter for social rather than 
regulatory policy.  We are not at all clear about what this distinction will mean in practice, 
or how social and regulatory policy will be brought together to benefit consumers.  

The explanatory notes to the Bill do not provide much more help, with paragraph 77 
merely suggesting that the efficiency and choice objective may be used to promote choice 
in the market for basic financial products. The FSA document outlining the future FCA 
approach also discusses the efficiency and choice objective, locating this almost entirely 
with the role in promoting competition. But a key issue in financial inclusion debates is the 
recognition that competition does not always bring benefits to lower income consumers 
and may even exacerbate the problems they face.     

Financial inclusion is something of a catch-all term that could pick up issues for regulatory 
policy, social policy or both. However Citizens Advice would argue that ensuring that 
essential transactional services (such as bank accounts, payment services and ATM’s) 
meet the needs of all consumers should be a core function of the regulator.   

We would also argue that an effective financial services regulator should have a key role in 
ensuring that products meeting other specified financial needs of lower income consumers 
do come to market. In the absence of such a role, financial inclusion initiatives such as HM 
Treasury work on simple and transparent products have no route to practical 
implementation and the new product intervention rules may result in firms leaving the 
market rather than considering the needs of lower income consumers.  

Therefore we believe that the efficiency and choice objective should be supported by a 
clear ‘have regard to the need to sure that all consumers have access to essential 
transactional financial services that they can afford and which meet their needs’.  

We would like the Bill to go further, by including an aspirational ‘have regard to the need to 
facilitate access for all consumers to suitable and affordable products’ as specified in an 
order by HM Treasury. This would keep with the Government the social policy aspect of 
deciding when to intervene to prevent certain consumers’ financial needs being 
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underserved by the market. At the same time it would provide a power for the FCA to 
operationalise the government’s policy intention through its regulatory tools and functions.  

Without such amendments we believe that the current wording of the efficiency and choice 
objective will deliver the FCA with a ‘financial inclusion’ mandate that is simply too weak to 
make a difference in practice. 

Competition 

Citizens Advice supports the measures in the Bill that require the FCA to promote 
competition. We believe that the lack of a clear role in respect of competition issues 
probably hindered the ability of the FSA to deal with PPI quickly and effectively.  

However we would also reiterate the point made above that competition will not always, by 
itself, deliver benefits for all consumers; the Office of Fair Trading market study into 
personal current accounts showed how competitive processes can be experienced 
differently by consumers in the same market, delivering good outcomes to some (those 
with significant consumer power) and poor outcomes to others (those without consumer 
power). 

As a result we believe that it is important that the FCA looks at competition and consumer 
protection together ‘in the round’, and that it does so from the perspective of different 
groups of consumers, rather than consumers as an undifferentiated whole. From this 
perspective standard concerns of competition policy, such as facilitating entry to market 
must be well balanced by a consumer protection objective that is well focused on 
consumers at most risk of detriment. Again, we believe that this balance will be 
particularly important if the FCA takes on responsibility for consumers credit; as we 
continue to see evidence of low barriers for entry creating opportunities for rogues to prey 
on financially vulnerable consumers, rather than offering any competitive benefit.  

We also support the new Section 345D power of the FCA to make a competition request to 
the Office of Fair Trading. Although given the FCA status as a broad sector market 
regulator (and as a matter of regulatory efficiency), we would question whether it might be 
appropriate to allow the FCA to expedite a reference to the Competition Commission (or a 
second tier investigation in the proposed new Competition and Markets Authority) where 
the OFT agrees with this. 

7 Do you have any views on the proactive regulatory approach of the FCA, 
detailed in paragraphs 2.91 to 2.110 and in Chapters 3 and 4? 

Citizens Advice warmly welcomes the new regulatory tools that the Bill proposes for the 
FCA. This appears to be a well thought out package of measures that is well directed at 
addressing weaknesses in the regulatory regime exposed by consumer problems.  An 
outline of our views on these is set out below. 

 Business model scrutiny: Citizens Advice welcomes the explicit reference in  
clause 7(1) requiring an authorised person to satisfy the regulator that their 
business model or strategy for doing business is suitable having regard to the 
regulated activities they intend to carry on.  We have seen examples of financial 
services (for instance some sub-prime mortgage lending on right-to-buy properties 
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and some sale and rent back agreements) that appeared to be potentially harmful 
by design. The FCA might in future be able to prevent some serious detriment by 
some early questioning of business models that look likely to produce consumer 
detriment. This will be particularly important if the FCA takes responsibility of 
regulating consumer credit, where we have seen several examples of business 
models that appear unsuitable and detrimental to consumers. For instance, in 
responding to the recent Citizens Advice super-complaint on marketing and 
charging practices in the credit brokerage and debt management sectors, the Office 
of Fair Trading found that ‘there are some businesses in the credit brokerage 
market whose business models are based on taking upfront fees for a service which 
they are unlikely to be able to provide’. Early scrutiny of business models is an 
essential part of an effective threshold perimeter and hence a vital part of the 
regulator’s consumer protection tool kit. 

 Enhanced powers to vary and impose requirements on permissions. Citizens 
Advice welcomes this proposal. The FCA should be sufficiently nimble to deal with 
problems caused by a specific firm, product or practice through a quick and decisive 
targeted intervention that is local to the problem causing detriment. Again we 
believe that this will be particularly important if the FCA takes responsibility for 
consumer credit regulation, given the heterogeneous nature of consumer credit 
market with many niche products and sectors often targeted at financially 
vulnerable consumers. Our reading of the Bill and explanatory text suggests that 
the power to vary permissions and impose requirements is intended to do this. 
However the existing power to vary permissions is fairly opaque from a consumer 
advocacy point of point of view, so we are uncertain whether this is the purpose of 
the powers. Citizens Advice would welcome some clarification as to how the FCA 
might use these powers, particularly as a micro-intervention to deal quickly with 
specific problems. 

 Product intervention rules: Citizens Advice strongly supports this power which 
could help the regulator to address potentially harmful features of a product or 
service before a large number of consumers become exposed to the risk of harm. 
Citizens Advice believes that the lack of a power for the FSA to intervene to deal 
with problems in the design and content of products has been a missing piece of 
the effective regulation jigsaw. For instance, an early intervention to address unfair 
and potentially misleading exclusion clauses in PPI products could have prevented 
some of the mis-selling problems seen by the CAB service. However it is not clear 
whether the regulator could also use the rules to require firms to ensure that the 
needs of a particular group of consumers are met.  In the absence of such a 
positive intervention power, would firms respond to the regulators concerns to 
protect a specified group of consumers by under serving those consumers or 
excluding them from the market? 

 Financial promotions: Citizens Advice welcomes the power for the FCA to 
publicise action it has taken against financial promotions that breach the financial 
promotion rules. Not informing consumers about action against misleading or 
otherwise unacceptable financial promotions seems a glaring omission in the 
current regulatory regime. 
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 Publication of warning notices: Citizens Advice also welcomes the proposal to 
allow the FCA to disclose information about warning notices. If the regulator is 
sufficiently concerned about a product, service or practice to consider enforcement 
action then consumers need to know about this. Enforcement action by the FSA 
can be a long drawn out process, leaving consumers exposed to potentially harmful 
practices that the regulator is aware of but they are not. This is not consistent with a 
pro-active approach to preventing consumer detriment and represents a consumer 
protection failure. We do not accept that disclosing information about warning 
notices is likely to have a seriously detrimental affect on firms – we have seen no 
evidence that publication of final notices about PPI mis-selling, poor practices by 
mortgage lenders or poor complaints handling by banks has put any of these firms 
out of business. However earlier publication by the FSA might have encouraged 
firms to address problems sooner or helped consumers to make better choices. For 
instance, early notification of poor complaints handling by a firm might encourage 
consumers to persist with a justified complaint and not be fobbed off. 

8 What are your views on the proposal to allow nominated parties to refer to 
the FCA issues that may be causing mass detriment? 

9 What are your views on the proposal to require the FCA to set out its 
decision on whether a particular issue or product may be causing mass 
detriment and preferred course of action, and in the case of referrals from 
nominated parties, to do so within a set period of time? 

Both the Government and the FSA talk of the need for more pro-active regulation to deal 
with conduct issues before these can cause widespread consumer detriment. But the Bill 
does not currently put the FCA under any clear duty to act in response to evidence of 
emerging consumer problems. Citizens Advice believes that the lack of such a duty on the 
FSA has been a key weakness in the current FSMA regime. As a result Citizens Advice 
strongly supports the introduction of a super-complaint like process for the FCA. 

Citizens Advice is a designated ‘super-complainant’ under Section 11 of the Enterprise Act 
2002. This Section allows designated consumer bodies to make a complaint to the OFT 
where ‘any feature, or combination of features, of a market in the United Kingdom for 
goods or services is or appears to be significantly harming the interests of consumers’. We 
have used this power three times since its introduction, on door step selling, on payment 
protection insurance and most recently on charging and marketing practices in the credit 
brokerage and debt management sector. 

In each case we have found that the super-complaint process has been vital in getting the 
regulator to look at a serious issue that might not otherwise have been addressed. The 
super-complaint process covers a number of economic regulators, but it does not cover 
the FSA. Citizens Advice believes that had we been able to make our super-complaint on 
payment protection insurance to the FSA and OFT jointly (the complaint raised both 
conduct and competition issues), the conduct issues may have been addressed more 
quickly and effectively. 

Our experience as a super-complainant suggests that a super-complaint like  process for 
the FCA would need to have three elements to be successful: 
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1.	 Establish a right for designated consumer bodies to make a complaint to the 
regulator: The grounds could be similar to the current Enterprise Act criteria of a 
feature or features of a market  that ‘is or appears to be significantly harming the 
interests of consumers’. 

2.	 The regulator must be placed under a duty to make an initial response to the 
complaint within a specified time frame: By way of reference, the Enterprise Act 
gives the OFT 90 days. A duty to respond within a specified time limit is a key 
component of the process as otherwise the regulator could just ignore the 
complaint. Importantly, the 90 day response does not necessarily require the 
regulator to set out in detail how they would resolve any problem (though the 
regulator might do so). The Enterprise Act only requires the OFT to state how it 
proposes to deal with the complaint and the reasons for its decision. If it decides to 
act it must say what action it intends to take. If it decides no action is necessary it 
should state the reasons for this conclusion. 

3.	 Where the FCA finds that the interests of consumers are being harmed, it 
should be placed under a duty to resolve the problem as far as reasonably 
practicable within a second specified time limit. The Enterprise Act does not 
require the OFT to remedy any problem that it finds. Instead it sets up a second 
process allowing the OFT to refer a problem onto the Competition Commission. 
However once a referral has been made the Competition Commission is under a 
duty to investigate further and report its conclusions within a two year time frame. 
Perhaps most important of all, the Enterprise Act (Section 138) puts the 
Competition Commission under a duty to ‘take such action… as it considers to be 
reasonable and practicable… to remedy, mitigate or prevent any detrimental effects 
on customers…’ that it finds.  

Citizens Advice believes that the FCA should be placed under a similar ‘second stage’ 
duty to resolve consumer problems so far as is reasonable and practicable. However a 
shorter period for the second stage might be more appropriate for the FCA (We 
understand that the Competition Commission is required to start their inquiry afresh rather 
than relying on prior work by the OFT; such a consideration would not apply to the FCA).  

To conclude, we believe that a super-complaint like process is an innovation that would 
lock-in and guarantee a culture of proactive regulation at the FCA. It provides a means for 
a direct and practical accountability to consumers, ensuring that the regulator deals with 
emerging consumer problems quickly and effectively.   

10 Do you have any comments on the competition proposals for the FCA set 
out in paragraphs 2.111 to 2.119 and in Chapters 3 and 4? 

Please see our answer to question six above.  

11 Do you have any views on the proposals for markets regulation by the 
FCA, described in paragraphs 2.120 to 2.123 and in Chapters 3 and 4? 

Citizens Advice has no comments in response to this question. 
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12 Do you have any comments on the governance, accountability and 
transparency arrangements proposed for the FCA, as described in 
paragraphs 2.124 to 2.132 and in Chapters 3 and 4? 

We have partly answered this question in the responses above.  Our primary concerns 
about governance, accountability and transparency arrangements relate to the objectives 
that the Bill gives the FCA and the opportunity for direct accountability through a super-
complaint process. 

13 Do you have any comments on the general coordination arrangements for 
the PRA and FCA described in paragraphs 2.138 to 2.149 and in Chapters 3 
and 4? 

Citizens Advice has some concerns about the way that the Bill appears to give the 
Prudential Regulation Authority seniority over the FCA.  While we are reasonably 
reassured that the PRA veto over FCA decisions in new Section 3H is intended to be used 
only in very exceptional circumstances, we are not sure how more day-to-day tensions 
between the approach of the two regulators will be resolved in a way that does not 
undermine consumer protection. 

By way of example, the FSA recently published draft guidance on prudential regulation 
aspects of the way that mortgage lenders deal with accounts in arrears.  This described 
approaches to issues like the sustainability of forbearance arrangements in a way that 
could potentially (and unnecessarily) undermine other work by the FSA and other 
Government departments to support homeowners with mortgage arrears. The point here is 
that some tensions between prudential and consumer protection approaches are already 
apparent within the FSA. We would ask the Government to consider further how these 
tensions would be successfully resolved under a ‘twin peaks’ system.   

14 Do you have any views on the detail of specific regulatory processes 
involving the PRA and FCA, as described in paragraphs 2.150 to 2.195 and in 
Chapters 3 and 4? 

We have addressed this question in our other responses. 

15 Do you have any comments on the proposals for the FSCS and FOS set 
out in paragraphs 2.196 to 2.204 and in Chapters 3 and 4? 

Citizens Advice strongly supports the Government’s commitment to retaining an 
independent alternative dispute resolution body in the shape of FOS. From our point of 
view as an advice charity helping many, often disadvantaged, people to deal with 
problems with financial services, the Financial Ombudsman Service has been one of the 
most successful aspects of FSMA.  

FOS provides an accessible, fair and straightforward means for consumers to seek 
redress when they do not think that their complaint has been deal with properly by a firm. 
This has been a huge benefit to CAB clients who are often in financial difficulties or lack 
the skills, confidence and resources to challenge unfair practices by financial services 
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providers. Without the intervention of an independent and free- to-consumer  third party 
adjudicator their problems would not get a fair hearing, reducing trust and confidence in 
the financial services sector. We have also been impressed by the work  FOS is doing to 
ensure that hard-to-reach consumers have access to ADR.  

Citizens Advice also strongly supports the proposals in Schedule 10 (new FSMA Section 
230A) requiring the ombudsman scheme operator to publish reports of determinations. We 
believe that this will help build trust and confidence in the financial services sector in two 
ways: 

 Greater transparency on FOS decisions will give firms a greater insight into the 
cause and nature of consumer problems across the market. This will help firms 
reflect on their products, practices and procedures so they can pick up and resolve 
consumer detriment earlier; a benefit to both firms and consumers.  

 Publication of FOS decisions will also help give consumers a better sense of what 
fair and unfair treatment looks like.  Knowledge of other people’s disputes and how 
these were resolved by FOS will help consumers to better reflect on their own 
situation. This might prompt some consumers to complain who would not otherwise 
have done so. Given recent work from the OFT showing how consumer complaints 
are a key driver of firm’s compliance with consumer protection, this should have a 
positive effect on conduct in the market. But it will also help consumers to better 
understand grievances that have not been upheld by the Ombudsman. This could 
also help prevent unnecessary complaints and some of the predatory practices that 
Citizens Advice has seen from some claims management companies that have 
caused significant detriment to consumers.  

Citizens Advice is an operating name of The National Association of Citizens 
Advice Bureaux. Registered charity number 27905 

www.citizensadvice.org.uk 
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1. Objectives, Principles and 
Scope 

o 

o 

o 

o 

o 

o 

o 

o 

o 

The FPC’s objectives 
We are generally supportive of the FPC’s 
objectives but believe that it should have a 
proactive focus on supporting economic 
growth. It is also important that the 
regulators consider the competitiveness of 
the UK financial services industry … 



 
     

 

       
      

        
  

 
       

       
   

 

PRA and FC!’s objectives -
Competitiveness 

We believe the need to maintain the 
competitiveness of the UK financial sector 
should be reflected in the objectives of the 
regulators… 

PR!’s insurance objective 
It is vital that the regulators have 
experience across the entire spectrum of the 
financial services sector… 



 
  

       

        

       

 

 

 

  

       

      

      

 

Principles of Regulation 

The Principles of Regulation will steer the 

day-to-day focus of the regulators. They 

should be amended to avoid unintended 

consequences… 

FCA competition duty 
The FC!’s duty to promote competition is 

welcome, but its objectives do not mean that 

it should become a price or economic 

regulator… 



 
 

       

     

        

     

 
 

     

      

 

Claims management companies 
Claims management companies that deal 

with financial services issues should be 

regulated… 

Consumer credit and scope under 
the new regime 
The possibility that consumer credit will be 

brought into the regulatory framework 

should be not be ignored as the regulatory 

framework approach is developed further… 



 
       

       
     
 

Definitions 
Precisely defining a number of the concepts 
mentioned in the legislation will aid in 
identifying the regulators’ remits and 
objectives… 



 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
     

       
        

      
     
     


 


 


 

 

 

2. Governance and 

Accountability 

o
 

o
 

o
 

o 

o 

Governance 
The governance arrangements of the 
regulators need to focus on securing a cross -
sector level of expertise within the setup of 
each regulatory body, whilst ensuring that 
effective co-ordination takes places without 
conflicts of interest … 



 

     
      

      
       

 

 

 

 

 

 

Accountability 

The regulators should be sufficiently 
accountable for the ‘reasonableness’ of their 
actions to Government and Parliament but 
also to those they seek to regulate . . . 



 
      

      

     

The Practitioner Panel 
Consultation with the industry is a 

fundamental part of developing new rules 

and the regulators’ day -to-day supervision… 



  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

        
       
    

 

	

	 

 

 

3. Powers and Regulatory 	 The FPC’s macro-prudential tools 

Approach We look forward to the interim FPC’s report 
to	 the Treasury on its recommendations for 
the permanent toolkit… 

o 

o 



 

 

 

       
       

      
 

 

 

 

 

Product intervention powers 

Further work is needed to ensure that 
sufficient controls and safeguards are put in 
place over the FC!’s product intervention 
powers. . . 



   
 

      
     
         

    

 

 

 

 

 

  

      

      

       

       

 

Early disclosure of disciplinary 
actions 

The proposed safeguards around the early 
disclosure powers are important but 
regulators must also be able to be held to 
account for their use… 

PRA rule making powers 

Rules that are subject to appropriate 

industry consultation and the principles of 

good regulation will be more effective and 

will help reduce the risk of financial 

instability… 



      
        

        
 

 

 

       

     

   

Judgement led approach 

The CBI supports a judgement based 
approach to regulation but more needs to be 
done to ensure that the approach works in 
practice. . .  

Wholesale Conduct 

Further consultation is requir ed on how the 

FC!’s more interventionist approach might 

affect wholesale firms.. . 



 

      

       

 

      

       

     

Skilled persons reports 

The appropriate use of skilled persons 

reports needs to be set out clearly… 

Resources 

Ensuring the right regulatory resources are 

in place is essential if the regulatory 

approach is to be effective… 



  

 

 

 

 

 

 

 

 

 

 

 

 

 
 

       

     

       

 

  

       

   

4. Co-ordination and operational 
Overall co-ordination of the PRA and issues 
FCA 

Coordination of the regulators will be a 

significant challenge and early consultation 

with the industry on operational proposals is 

essential. . . 

Regulatory costs 

The regulators should be obliged to minimise 

costs where possible… 



 

 

      

      

 

 

Prudential supervision 

Close coordination is needed between the 

FCA and PRA on prudential issues … 



 

 

         

         

   

 

 

 

   
 

     

      

         

  

Coordination with the Financial 
Ombudsman Service 

The Financial Ombudsman Service is 

essential for regulated firms and consumers 

but it must work closely with the FCA to 

ensure consistency… 

PRA veto 

Further thought should be given as to how to 

the veto would be used in relation to rule 

making and waivers… 



 
 

      
      

     
      

  

 

 

 

 

 

International Regulatory Committee 
Full and proactive engagement in the 
European regulatory regime is essential for 
stability, and an International Regulatory 
Committee, required by statute, would aid 
this process dramatically… 



 

     

     

     

 

 

         
       

 

 

 

 

     
        

   

   
 

        
      

     
   

Authorisation and approvals 

An effective, transparent and swift 

authorisation process is essentia l for 

competition in the financial services 

industry… 

Joint rule book 

A joint rule book would fit with the European 
approach to regulation, as well as removing 
complexity… 

Avoiding duplication 

Co-ordination and efficiency could improve 
through the use of a single channel between 
firms and regulators… 

Long term engagement of UK 
regulators in Europe 

! long term strategy for using the UK’s 
financial services expertise to influence and 
help improve the European regulatory 
process is essential… 
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8 September 2011 
 
Our Ref: PD20010900 
 
 
A new approach to financial regulation: the blueprint for reform 
 
The Consumer Council is an independent consumer organisation, working to 
bring about change to benefit Northern Ireland’s (NI) consumers. Our aim is to 
make the consumer voice heard and make it count. We take complaints in the 
areas of transport, water and energy. We also have responsibility to educate 
consumers on their rights and responsibilities and to equip them with the skills 
they need to make good decisions about their money and manage it wisely. 
 
We have been working with Government and other stakeholders including 
banks and building societies to ensure financial services and products are 
suitable for consumers. Through partnership, we drive change and ensure 
that consumers are at the centre of policies and decisions. 
 
 
Main principles to protect consumers 
 
We have previously outlined our policy positions on regulation and how it 
protects consumers to the Treasury and we welcome the opportunity to 
comment further. 
 
The Consumer Council recommends four main principles to be taken into 
consideration to protect the interests of consumers throughout financial 
regulation reform. 
 
 
Clarity for consumers: 
The Consumer Council would like to see clarity for consumers restored in the 
new regulatory framework.  
 
There must be complete clarity around the ability of each regulator to take 
decisions within its area of focus and expertise. This will ensure that important 
tasks and issues that protect consumers do not fall between the bodies.  This 
also extends to other regulators and government agencies. A new charter 
must be available to clearly outline the responsibilities of both consumers and 
financial institutions. 
 
We seek assurance that the roles of the new bodies must be communicated 
clearly. All consumers must understand how they will be protected and where 
to seek redress if appropriate. 
 
We welcome Financial Conduct Authority (FCA) plans to do more than the 
Financial Services Authority (FSA) has done to engage directly with retail 
consumers and to explain what they can expect from a regulated firm and 
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from the FCA itself.  This is vital as the title of the organisation does not 
clearly describe its function in relation to consumer protection.  
 
The service provided by the Financial Ombudsman Service (FOS) must 
continue to be promoted so that consumers in Northern Ireland understand 
the role of the FOS and how to interact and make a complaint. 
 
 
A robust system: 
The financial regulation system must be robust enough to identify financial 
products or behaviours that might cause customer detriment.  The system 
must also be flexible enough to respond urgently to identified detriment and 
take necessary and appropriate actions.  The Government must ensure that 
the interests of consumers are placed at the heart of the regulatory system 
and given the appropriate degree of priority.  The level of protection offered to 
consumers throughout the transition period must also be maintained.  
 
In order for the FCA and Prudential Regulation Authority (PRA) to identify 
emerging detriment problems at an earlier stage and use new tools of 
intervention, such as banning products, a change in behaviour and culture will 
be required. This must involve staff training, a change in the strategic direction 
of the organisations, plus a range of practical measures to bring about cultural 
change.  
 
Prudential Regulation 

From a consumer perspective the challenge for prudential regulation is to 
create a regulatory system that strikes the right balance between:  

 Providing appropriate consumer protection and promoting the necessary 
consumer confidence; and  

 Promoting market efficiency, avoiding moral hazard and unnecessary 
system costs which may ultimately be passed onto consumers and lead to 
greater financial exclusion. 

The Prudential Regulation Authority (PRA) will have the authority to make 
high impact decisions affecting all consumers. The PRA must work closely 
with the Financial Conduct Authority (FCA) to understand issues concerning 
consumer detriment and how their decisions impact consumers, taking 
advantage of the FCA’s remit to cover consumer issues. The PRA must also 
consult with consumers and their representatives as part of its processes. 
 
Prudential regulation must be robust yet flexible to deal with continual 
changes to products and the landscape.  For example, novel financial 
instruments are being increasingly used by financial institutions to manage 
liabilities.  The proposed judgement-led regulation will be a new approach and 
as such will require a culture change, allowing the proposed senior and expert 
teams to make forward-looking judgements and take necessary action. 
 
Equivalent to the FCA, the PRA should have product intervention powers. 
This should also include the ability to make temporary product intervention 
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rules.  Given the huge impact the activities of the major institutions have on 
consumers, it is arguably even more important that the PRA has powers of 
intervention.  
 
Conduct Regulation 
 
Much more work is needed to ensure consumers can make informed 
decisions. Improvement in the transparency of information provided to 
consumers on their services, charges, rights and responsibilities is key to 
ensuring consumers can make informed choices.  Consumers can only take 
responsibility for their actions when they are financially capable as well as 
have all the relevant information to make the decision.  
 
The government has acknowledged that financial inclusion will be an 
important issue to address and the FCA has a mandate to do so under its 
efficiency and choice objective.  The Consumer Council would seek clarity on 
how the FCA proposes to take forward this key issue.  We believe financial 
service providers should work to design products and structures that help all 
consumers to access and benefit from services such as bank accounts and 
insurance.  
 
The regulation of products needs to be clear in order to protect vulnerable 
consumers.  We believe there is a need for providers to highlight and make 
sure that consumers understand the risks and high interest rates and charges 
for these products. 
 
In 2007 the Northern Ireland personal current account market was found to be 
anti-competitive by the Competition Commission inquiry, established in 
response to the Consumer Council supercomplaint.  While we recognise the 
commitment made by the banks to make changes that will benefit consumers, 
we urge the FCA and banks to work together to ensure that consumers are at 
the centre of policies and decisions that affect us all. 
 
We believe that the FCA must conduct detailed supervision and testing of all 
banks across the UK.  The current FSA strategy concentrates on the larger 
banks which make up a large percentage of the UK market.  This means that 
not all banks operating in Northern Ireland are receiving the same robust and 
persistent supervision.  Therefore, a more detailed level of testing should be 
extended to Northern Ireland, especially given the findings of the Competition 
Commission in 2007. 
 
The role of the FCA should be to protect consumers in both a preventative 
and restorative manner.  This should be in the form of credible enforcement of 
an appropriate set of conduct rules and the safety net of an ombudsman and 
compensation scheme to allow effective redress. 
 
The Consumer Council welcomes the additional tools that the FCA will have 
to facilitate consumer redress.  The government has also put forward a 
proposal that, if and when there may be a need for large-scale consumer 
redress, there is a clear process in place to ensure that the issue is tackled by 
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the FCA thoroughly and promptly.  The Consumer Council is already 
recognised as a designated supercomplaint body under the Enterprise Act 
2002.  It is essential that the Consumer Council would be able to make a 
referral where we think that there may be mass consumer detriment.  This 
would require the FCA to respond within a certain time period and, where 
appropriate, set out the action it intends to take. 
 
                                                                                                                                                 
 
Frequent reviews of the system: 
Proper mechanisms must be put in place to review the regulation system and 
to take into account the views of consumers and their representatives on a 
frequent basis.  This should include the involvement of the independent 
consumer panel.  Cooperation and sharing of information between the 
regulators is necessary to strengthen transparency and accountability. 
Consumer issues must be embedded across the entire regulatory structure. 
 
We welcome the proposal to ensure a customer perspective will be built into 
all of the FCA’s work, along with maintaining effective relationships with 
consumer representatives. This must also be the case in the PRA.  We look 
forward to seeing how this will work in practice. Communications must be 
meaningful and two way between consumer organisations and the regulator.  
This would help to shape research and provide better solutions for 
consumers.  Early consultation and engagement though phone calls and 
meetings alongside formal consultation would be beneficial.   
 
Consumer education: 
It is vital that organisations such as the FCA and Money Advice Service 
continue the approach of working in partnership with organisations such as 
the Consumer Council and the Financial Capability Partnership NI to ensure 
there is a joined up approach to financial capability.  
 
The Consumer Council leads the Financial Capability Partnership NI which 
brings together Government, banks, building societies, credit unions, 
education, community and voluntary sectors to ensure that we all help 
consumers in Northern Ireland to manage their money and make it work best 
for them.  
 
 
Further consultation with the Consumer Council 
 
We hope you will find this information useful. We look forward to working with 
the Treasury on other aspects of financial regulation reform. We would 
appreciate further information and an update on the Government’s plan to 
address financial inclusion.  
 
 
If we can provide you with any further information please do not hesitate to 
contact Maeve Holly, Senior Consumer Affairs Officer on 028 9067 4820. 
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Response to HM Treasury consultation on: A new appr oach to 

financial regulation: the blueprint for reform 
 
 
Introduction 
 
The Consumer Credit Counselling Service (CCCS) is the UK’s largest 
dedicated provider of independent debt advice. Last year the charity helped 
418,000 people with free advice and delivery of support services, including 
Debt Management Plans (DMPs), bankruptcy and welfare benefit checks – 
we are geared up to help many more. We welcome this opportunity to 
comment on HM Treasury’s White Paper on financial regulation and draft Bill. 
 
CCCS is run independently of taxpayer money on the basis of a unique set of 
relationships with all the major banks, credit card companies and other 
creditors – our funding model means we can provide impartial advice and 
specialist insolvency support as people need. 
 
CCCS is committed to improving the situation of households in financial 
distress. By the end of 2010, our over 800 full time staff were managing 
almost £3.6 billion of unsecured debt.  
 
CCCS experienced a 35 percent increase in demand for its services as a 
result of the recession, helping almost half a million people in 2009 alone. 
This would doubtless have been of interest to the FPC had it been around.  
 
Given the nature of the problems our clients face, the key concerns of CCCS 
centre on the issue of consumer detriment. In general, this can come about in 
two ways: 
 

- from conduct problems – for example, when products are badly 
designed or missold 

- from macro-economic/prudential factors, such as interest rate 
variations or general economic tightening, which can impair 
consumers’ access to needed credit or ability to service existing debts. 

 
Therefore, our main points are: 

• The FCA should be established as the equal of the PRA and not its 
junior partner so that consumers have the confidence that they will be 
treated fairly. Consumer protection should be a strategic objective for 
the FCA or at least its highest operational priority (as we suggest in our 
response to Q6) 

• There should be consumer representation on the FPC (Q1) 
• People with a background in consumer advocacy should be members 

of the FCA’s governing body (Q12) 



• The Government should either retain a consumer panel for the PRA or 
ensure it sets out a wider strategy for engagement with consumer 
representatives (Q5) 

• The PRA should at the very least be required to publicly explain why it 
has resorted to using its veto power, as its use implies regulatory 
failure (Q13). 

 
Specifically, CCCS will be directly affected by any decision to transfer 
responsibility for the regulation of consumer credit from the Office of Fair 
Trading (OFT) to the FCA. Though this proposal is currently under review, the 
FCA needs to be geared to hit the ground running in this area, not least 
because of the risks of serious and long-term consumer detriment. Therefore 
we strongly urge the government to establish the FCA as a shadow regulator 
from the outset in anticipation of any such transfer. 
 
Our response to the following consultation questions is based on the interests 
of our clients – both current and potential – and their relevance to our work. A 
recent report for the charity by the Financial Inclusion Centre (using CCCS 
data and other sources) found that 3.2 million households are in persistent 
arrears (or subject to insolvency action), with a further 3 million at risk of 
falling behind with repayments1, underlining the importance of an improved 
regulatory regime. 
 
1. Do you have any specific views on the proposals for the FPC as 
described in paragraphs 2.6 to 2.24 and in Chapters  3 and 4? 
 
We believe the FPC should have regard to the interests of consumers in its 
decision-making. Decisions taken by the FPC, in particular, could have far-
reaching consequences for the financial sector and the economy more widely. 
They may also have far-reaching consequences for consumers of financial 
services. It will therefore be important for the FPC to take the impact on 
consumers into consideration when pursuing its primary objective.  
 
However, we fear there may be pressures to put prudential concerns ahead of 
consumer concerns. Further, we share the view of the Treasury Select 
Committee that membership of the FPC may be too narrow, in particular in its 
heavy weighting toward the Bank and financial service industry 
representatives. As the Committee have pointed out:  
 

“[There should be a] diverse range of experience and views [to] 
contribute to the development of macro-prudential policy.”2 

 

                                            
1 CCCS-commissioned report, Debt and Household Incomes, 12 July 2011 
http://www.cccs.co.uk/Portals/0/Documents/media/reports/additionalreports/Report_Debt_and
_household_incomes.pdf  
2 Treasury Select Committee, Appointments of Michael Cohrs and Alastair Clark to the 
interim Financial Policy Committee, Fourteenth Report of Session 2010-12, 8 June 2011. 
http://www.parliament.uk/business/committees/committees-a-z/commons-select/treasury-
committee/news/interim-fpc-appointments-/  



For both these reasons, we believe there needs to be consumer 
representation among the non-Bank members of the Committee to boost 
confidence that the new regime is not tilted in one direction over another. 
 
In addition, we support proposals for the FPC to report on the effectiveness of 
its actions, but would like to see this extended to include assessment of their 
impact on consumers. 
 
As part of its focus on unsustainable levels of debt, we hope the FPC will take 
into account data already available through existing channels, such as that 
provided by CCCS. A recent report by the Financial Inclusion Centre, 
commissioned by CCCS, urges the government and regulatory authorities to 
develop better intelligence on household borrowing, including more detailed 
information about financially vulnerable consumers. This would allow 
policymakers to better understand the implications of macro-level decisions, 
allow finite resources to be targeted more efficiently and help better secure 
consumer protection3. While the report’s recommendations are its own, we 
believe better intelligence will be an essential component of an improved 
regime. 
 
2. Do you have any specific views on the proposals for the Bank of 
England’s regulation of RCHs, settlement and paymen t systems as 
described in paragraphs 2.32 to 2.40 and in Chapter s 3 and 4? 
 
3. Do you have any comments on: 

• the proposed crisis management arrangements; and 
• the proposals for minor and technical changes to th e Special 

Resolution Regime as described in paragraphs 2.41 t o 2.44 and in 
Chapters 3 and 4? 

 
4. Do you have any comments on the objectives and s cope of the PRA, 
as described in paragraphs 2.46 to 2.61 and in Chap ters 3 and 4? 
 
While we agree that the PRA’s strategic objective to contribute to the stability 
of the financial system is an important goal, we are concerned that practices 
that cause harm to consumers will not be properly addressed when they are 
so widespread or entrenched that the costs of correcting behaviour are 
deemed too risky for overall stability.  
 
Enabling the PRA to overrule the body charged with consumer protection 
risks sending a message to firms that they will not be forced to bear the full 
consequences of mistreating consumers.  
 
At the very least (cf Q13), we believe the PRA should be required to publicly 
explain why it has resorted to using its veto power, as its use implies 
regulatory failure on the part of the FCA, the PRA or both regulators to 
achieve their objectives. 
 

                                            
3 Debt and Household Incomes, p46-7 



5. Do you have any comments on the detailed arrange ments for the PRA 
described in paragraphs 2.62 to 2.78 and in Chapter s 3 and 4? 
 
We are concerned that plans to scrap the consumer panel for the PRA will put 
further distance between consumers and the decision-making process. While 
the PRA is required to consult the FCA in its decision-making, the FCA itself – 
unlike the Panel – is not set up to represent consumer concerns.  
 
In any event, the weaker duty for the PRA to consult the conduct regulator – 
rather than having regard to its objectives – risks it being sidelined. Without a 
proper balance between prudential and consumer concerns, ordinary 
consumers of retail products may continue to lack the degree of regulatory 
focus or protection they expect or require. In coming to decisions and 
analysing their impact, the PRA should not neglect consumer outcomes. 
 
To ensure that consumer issues are at the heart of the new regime, the 
Government should either retain a consumer panel for the PRA or ensure it 
sets out a wider strategy for engagement with consumer representatives. The 
latter might see the PRA set up regular working groups that assess the impact 
of its decisions with consumer bodies and charities that have an interest in 
financial matters. 
 
6. Do you have any views on the FCA’s objectives – including its 
competition remit – as set out in paragraphs 2.80 t o 2.90 and in Chapters 
3 and 4? 
 
We welcome the intention to make consumer outcomes a central focus of the 
FCA.  
 
We assume that the FCA's strategic goal – to protect and enhance confidence 
in the financial system – ultimately implies that the "confidence" which matters 
is the confidence of consumers that they will be well served by the financial 
system. This could be more clearly spelt out.  
 
CCCS is concerned that simply restating one of the FSA’s current statutory 
objectives will not be enough when it comes to consumer protection.  While 
we welcome the FCA’s new powers (see Q7), the massive detriment suffered 
by consumers under the previous regime – not least through the misselling of 
PPI – means that the new conduct regulator will have to operate with a clearer 
vision of what securing its consumer protection objective looks like. 
 
Further, it is unclear whether consumer protection will be given priority when it 
conflicts with other operational objectives. We therefore urge the Government 
to make consumer protection part of the FCA’s strategic objective or at the 
very least its highest operational priority. 
 
7. Do you have any views on the proactive regulator y approach of the 
FCA, detailed in paragraphs 2.91 to 2.110 and in Ch apters 3 and 4? 
 



CCCS is hopeful that the new powers being given to the FCA will help protect 
consumers from the dangers of over-complex products and sophisticated 
sales techniques. It is encouraging to see that the FCA will not be mandated 
to promote competition when this is incompatible with its strategic or 
operational objectives.  
 
CCCS will be directly affected by the potential transfer of all consumer credit 
regulation to the FCA – the charity takes action on behalf of its clients to help 
them manage their consumer credit commitments and holds its own 
consumer credit licence. We strongly support proposals that would bring 
together the regulation of mortgage and non-mortgage credit products under 
one authority.  
 
In our experience, there is risk of more significant detriment in consumer 
credit than in any other area of retail financial services. As the OFT point out:  
 

“The choices that consumers make to tackle their debt problems can 
have serious consequences both in terms of immediate financial cost, 
and long-term knock-on consequences on availability and cost of future 
credit.”4 

 
The OFT’s recent probe into debt management companies underlines the 
need for effective regulation in this area. We believe, therefore, that the FCA 
should be set up as a consumer credit regulator in shadow form from the 
outset. A report by the Financial Inclusion Centre, commissioned by CCCS, 
outlines a plan of action that could be taken in this regard5. While we have 
reservations about some of the report’s recommendations, it demonstrates 
the scope of action that the regulator will need to embark on. 
 
In addition, we note the Government “retains an open mind” (2.86) as to how 
the FCA will secure its operational objectives in relation to its competition 
remit, especially with regards to consumer protection. The FSA has 
recognised that success in securing effective competition in some retail 
markets will only occur if the FCA tackles the underlying characteristics of the 
market to promote “informed choice”.6  
 
However, rather than an informed choice, the consumer of debt management 
services is typically making a “distress purchase”. The Money Advice Trust 
has produced research showing that people who are over-indebted, 
vulnerable and desperate for help tend to make quick decisions about 
complex and often unfamiliar debt solutions and tend not to shop around7. 
Consequently, consumers are more likely to purchase the services of the first 
company they come across, regardless of its ability to provide appropriate 
advice. Any competitive pressures are thus substantially diluted. 
 

                                            
4 OFT, Debt Management Guidance Compliance Review, September 2010 
5 Debt and Household Incomes pp43-7 
6 FSA, The Financial Conduct Authority: Approach to Regulation, June 2011 
7 MAT, An independent review of the fee-charging debt management industry, June 2009 



Given these circumstances, a consumer of debt management services would 
be in a much better position to make an “informed choice” if: 
 

• Debt management companies were compelled to state the availability 
of free services in their advertising; 

• Firms were required to point to clear guidelines about exactly what 
options are available to debtors, ensuring consumers are not just 
informed about the most profitable debt solutions. 

 
These are proposals that CCCS will also be submitting to the FCA as it 
consults on its regulatory approach. 
 
8. What are your views on the proposal to allow nom inated parties to 
refer to the FCA issues that may be causing mass de triment? 
 
We strongly support the proposal to give designated groups a statutory role in 
the evidence-gathering process so that the FCA is obliged to respond and 
investigate if it determines that there is an issue causing mass detriment. 
 
Debt advice agencies like CCCS are well-placed to submit evidence with a 
view to early intervention when clients are suffering due to bad practices.  
 
Many people counselled by CCCS have been poorly served by the financial 
services industry, whether in terms of the appropriateness of products they 
have been sold, their level of indebtedness, or the so called solutions they 
have been offered to mitigate or manage their debt problems.  
 
Our main concern would be to ensure that bodies applying to become 
designated groups should meet rigorous criteria, similar to that for groups 
wishing to become super-complainants. This would guard against a “free-for-
all” and reduce the likelihood of vexatious complaints, in turn increasing the 
legitimacy of the process and reducing the risk of costs being passed on to 
the consumer. 
 
9. What are your views on the proposal to require t he FCA to set out its 
decision on whether a particular issue or product m ay be causing mass 
detriment and preferred course of action, and in th e case of referrals 
from nominated parties, to do so within a set perio d of time? 
 
We support these proposals and believe they have the potential to improve 
the regulatory culture to bring swifter and more effective redress for 
consumers.   
 
However, it should be pointed out that regulatory transparency will have more 
impact on the conduct of firms when there is a truly competitive market, which 
is not the case in many areas of financial services. 
 
10. Do you have any comments on the competition pro posals for the 
FCA set out in paragraphs 2.111 to 2.119 and in Cha pters 3 and 4? 
 



11. Do you have any views on the proposals for mark ets regulation by 
the FCA, described in paragraphs 2.120 to 2.123 and  in Chapters 3 and 
4? 
 
12. Do you have any comments on the governance, acc ountability and 
transparency arrangements proposed for the FCA, as described in 
paragraphs 2.124 to 2.132 and in Chapters 3 and 4? 
 
We welcome the fact that the FCA board will have a majority of non-executive 
members, but would prefer to see positions of governance at the FCA filled 
through a process of open competition rather than Treasury/BIS appointment.  
 
As with the FSA, it is essential that people with a background in consumer 
advocacy are members of the FCA’s governing body – this will boost 
confidence in the authority’s consumer protection agenda. 
 
The FCA should be as outward-facing as possible. The statutory Consumer 
Panel should be adequately resourced and mechanisms should be put in 
place to ensure its research, findings and advice are given due consideration 
by the FCA board and senior executive.  
 
Further, the focus and composition of the Panel will need re-assessment if 
and when consumer credit responsibilities are transferred from the OFT to the 
FCA. 
 
13. Do you have any comments on the general coordin ation 
arrangements for the PRA and FCA described in parag raphs 2.138 to 
2.149 and in Chapters 3 and 4? 
 
We are concerned that the PRA’s veto power indicates that conduct and 
consumer protection issues will take second place to prudential regulation 
under the new regime. 
 
Further, as has been pointed out:  
 

“[T]o permit the PRA to overrule the FCA sends a dangerous message 
to the industry that only firms which are small enough to fail without 
causing damage to financial stability will be forced to bear the full 
consequences of mistreating consumers.”8 

 
The Government has said that transparency will be an important factor in 
ensuring the PRA and FCA coordinate well. It is therefore unclear why the 
PRA should not at minimum publicly explain why it has resorted to a veto, as 
its use implies regulatory failure on the part of at least one of the new 
regulatory bodies. 
 

                                            
8 Which?, A new approach to financial regulation: building a stronger system – consultation 
response, 14 April 2011 



14. Do you have any views on the detail of specific  regulatory processes 
involving the PRA and FCA, as described in paragrap hs 2.150 to 2.195 
and in Chapters 3 and 4? 
 
15. Do you have any comments on the proposals for t he FSCS and FOS 
set out in paragraphs 2.196 to 2.204 and in Chapter s 3 and 4? 
 
 
Consumer Credit Counselling Service 
September 2011 
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About Consumer Focus  

Consumer Focus is the statutory consumer champion for England, Wales, Scotland and 

(for postal consumers) Northern Ireland. 

We operate across the whole of the economy and have statutory powers, granted to us 

by Parliament in 2008, to tackle consumer detriment and represent the interests of UK 

consumers. 
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Executive summary 

The impetus for this legislation is not only the financial crisis and its attendant affects, but 

also the waves of misselling by financial institutions which have caused hardship and 

wasted the money of so many consumers. Financial products are essential to society. We 

need people to save and invest, to use credit wisely and to take out insurance so they 

and their families are protected if things go wrong. To do all these things consumers need 

to know that their money is safe and that the products they buy are useful and offer good 

value for money. This then is crucial legislation and Parliament has a once in a 

generation opportunity to get it right. 

Since the Financial Services and Markets Act 2000 (FSMA) was enacted we have 

experienced pensions misselling; endowment mortgage misselling; the failure of 

Equitable Life; split capital investment trust misselling; unfair credit card terms; unfair 

unauthorised overdraft charges; policy protection insurance misselling; and a major 

banking crisis. The new regime must be more effective at ‘upstream’ prevention. The 

Financial Services Authority (FSA) has learnt many lessons since FSMA was passed and 

strengthening the regime would benefit both consumers and the financial services sector. 

The Financial Conduct Authority (FCA) will have a wide range of responsibilities and, if 

the consumer credit regime moves from the Office of Fair Trading (OFT), a huge number 

of firms to regulate. The challenges are significant. 

It is worth noting that any regulatory structure can be made to work given the right 

powers, tools, wider stakeholder engagement, and culture. What is crucial however is 

getting the statutory framework right, particularly in terms of statutory objectives, as this 

drives regulatory behaviour and approach. We argue for more transparency and 

accountability of the new regulatory bodies and against a veto by the Prudential 

Regulation Authority (PRA) on the actions of the FCA.  

Regulatory frameworks in other sectors place consumer interests at the heart of their 

regimes. We consider there to be a strong case for the consumer interest in the new 

framework to be strengthened if we are to avoid further crises and damage to confidence 

and a sustainable financial system. We make the case for a change to the definition of 

the consumer so that it is clear who the FCA is protecting. 

While stability is an important overall objective, it is surely not the only one for any public 

body. There must also be a concern for access to, and value of, financial services as they 

provide the oil on which the engine of the economy runs. It must be recognised that stability 

has an ‘opportunity cost’. If a regulator only looks at stability it can too easily place 

restrictions on the supply, and cost of, credit to the wider economy. This could reduce 

access to essential financial services and push up prices. We are concerned that there is 

nothing in the statutory framework to limit the Bank or the FPC’s discretion in this regard.  

We also recommend changes to the objectives and ‘have regards’ of the FCA to make it 

focus on the outcomes that will benefit consumers and recognise their behaviour. In 

particular we challenge the arguments behind the concept of consumer responsibility in 

financial services.  

We feel strongly that promoting effective competition needs to be more central in the new 

regime. Competition will be more effective at delivering many consumer benefits, in the 

longer term, than regulation. 

We welcome the Treasury White paper and consultation. 

http://www.theconsultingconsortium.com/services/control-it/fca-financial-conduct-authority.php
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Introduction 

Consumer Focus welcomes the draft Bill and Government’s commitment to improve the 

regulatory framework for financial services to prevent many of the financial and consumer 

crises we have seen in recent times.  

It is critical that the statutory objectives set by Parliament for each body within the new 

regulatory architecture are well defined and understood, and that the institutions have the 

right mix of over-arching objectives, duties and powers to provide them with the tools and 

capacity to deliver. The relationship between the new bodies and the Treasury also 

needs to be clear. 

We have only answered those questions that have a direct bearing on the interests 

of consumers, and have focused especially on questions 6, 7 8, 9 and 10. The 

numbering of sections in the rest of this document follows the numbering set out in the 

Treasury’s consultation paper. 

Our response draws on our submission to the Joint Parliamentary Committee that is 

scrutinising this Bill and to whom we will provide oral evidence on 15 September 2011 
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Our evidence 

Question 1 FPC objectives  

We do not believe the Financial Policy Committee’s (FPC) objectives are satisfactory. 

While the FPC’s primary objective should clearly be appropriate stability, there is nothing 

in the draft Bill that ensures they take into account the consumer interest. The 

consultation paper suggests that the FPC should take into account the ‘ability of the 

financial sector to contribute to the UK economy’ but this is too vague. It could potentially 

be interpreted as meaning the vitality of the City of London rather than what benefits the 

financing industry offer the economy to function as a whole.  

The FPC needs instead a tighter remit which is explicit about access to and price of 

financial products, such as credit, not the performance of banking groups specifically. 

Central to the correct goals are the banks’ ability to lend and also the vitality of 

competition. The formulation of the Bank of England and the FPC’s stability goal is silent 

on these issues.  

Stability and competition are seen by some to fit poorly together. There may be an 

‘opportunity cost’ to a focus solely on stability. We fear stability in the financial service 

markets will be pursued at the cost of genuine consumer-led competition and choice. 

Pursuit of effective competition may in occasional circumstances make maintaining 

stability a harder challenge. Yet from the consumer (and wider economic) perspective, 

effective and meaningful competition brings large efficiency gains, innovation, and better 

value products.  

Excessive capital and liquidity requirements to make banks ‘safe’ serve to decrease the 

availability and increase the price of credit for consumers and small businesses. In 

addition, the takeover of HBOS by Lloyds TSB at the height of the banking crisis was 

allowed on financial stability grounds despite breaching normal competition law 

requirements. Both these examples demonstrate how policies to ensure stability may 

lead to consumer detriment. The potential tension between the policy goals of 

competition and stability needs to be recognised and resolved in the new regime.  

The consultation refers to the mechanisms that will be put in place between the Treasury 

and the FPC to ensure its actions are responsive to macroeconomic conditions. This 

includes the use of additional macroeconomic tools to ensure the FPC can respond 

flexibly and appropriately to conditions as they evolve. We support these tools but we do 

not believe the accountability arrangements for the FPC set out in the draft Bill are 

adequate.  

We would like additional accountability mechanisms beyond those proposed between the 

FPC and the Treasury. The FPC will have an unprecedented suite of policy 

responsibilities and powers. The way in which the FPC and its subordinate bodies choose 

to discharge this cluster of important functions could have significant implications for the 

UK economy and the welfare of citizens and consumers, but there is no inbuilt public 

accountability mechanism for the FPC overall nor for large parts of its activity, other than 

retrospective reporting. 

There will need to be open and public debate about the extent to which greater stability 

on the one hand and economic growth and jobs on the other should be balanced. 

Ultimately democratically elected Ministers should be accountable for such trade-offs, yet 

the draft Bill leaves too much discretion in the hands of the FPC.  
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The FPC currently has no obligation in the draft Bill to consult on its plans – reflecting the 

culture of its central bank history where business is typically conducted behind closed 

doors. We believe that the FPC must become more transparent and accountable than is 

set out in the draft Bill. This should include being required to consult publicly on how it 

plans to exercise its powers and the criteria and analysis upon which it will base its 

decisions to act. 

Equally, the constitution of the FPC membership is not acceptable, with inadequate 

independent public interest representation (as proposed it comprises the governor, five 

senior bank executives, four independent directors and the FCA CEO). At least one of the 

FPC members should have relevant expertise in representing the consumer interest, and 

there should be a majority of independent directors with relevant expertise. 

Question 2. 

We do not believe the accountability arrangements set out in the draft Bill are adequate 

for the Bank of England Group. The new Bank of England (BoE) and its constituent parts 

will have an unprecedented suite of policy responsibilities and powers. These include: 

monetary policy; financial stability; prudential regulation of banks and other credit 

institutions, insurers and major investment firms; resolution authority for banks and other 

major institutions; oversight of payments and clearing systems; and provider of special 

liquidity including lender of last resort.  

The way in which the Bank and its subordinate bodies choose to discharge this cluster of 

important functions could have significant implications for the UK economy and the 

welfare of citizens and consumers, but there is no inbuilt public accountability mechanism 

for the Bank overall nor for large parts of its activity, other than retrospective reporting. As 

with our answer to question 1 above, we believe these need strengthening. 

Oversight of payment systems 

The BoE was recently given statutory oversight of payment systems under the Banking 

Act 2009 including inter-bank payment schemes. The Bank’s oversight is largely in the 

context of financial stability, recognising the crucial need to maintain the integrity of 

payment systems in the event of failure of a major bank or other institution. There are 

important consumer and competition issues with respect to the UK’s payment systems 

however, as the recent controversy around the phasing out of cheques has shown. We 

therefore suggest that the FCA be charged with a statutory responsibility for the 

consumer protection and competition elements of payment systems, and that both the 

FCA and the Bank be given duties to co-operate with each other on Payment system 

regulation.  

The Draft Bill already proposes joint regulation by the BofE and FCA in recognised 

clearing houses (para 2.33). We call for similar co-ordination mechanisms to be put in 

place to ensure the effective regulation of payments infrastructure. 

4. Objectives and scope of the PRA 

We do not believe the PRA’s objectives are satisfactory. While the PRA’s primary 

objective should clearly be appropriate stability, there is nothing in the draft Bill that 

ensures they take into account the consumer interest – or indeed the fair and efficient 

functioning of the market as a whole – when making decisions. The Draft bill (para 2.50) 

recognised that some respondents to the previous consultation had suggested that there 

should be a reference to the promotion of competition, choice and diversity. 
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We believe instead of adding specific duties it would be best for the PCA to have regards 

the FCA objectives. Currently, the PRA has no duty to have regard to the FCA objectives, 

most notably on consumer protection and promoting competition.  

Stability and competition are seen by some to fit poorly together. There may be an 

‘opportunity cost’ to a focus solely on stability. We fear stability in the financial service 

markets could be pursued at the cost of genuine consumer-led competition and choice. 

Pursuit of effective competition may in occasional circumstances make maintaining 

stability a harder challenge. Yet from the consumer (and wider economic) perspective, 

effective and meaningful competition brings large efficiency gains, innovation, and better 

value products.  

As stated in question 1, excessive capital and liquidity requirements to make banks ‘safe’ 

serve to decrease the availability and increase the price of credit for consumers and small 

businesses. The potential tension between the policy goals of competition and stability 

needs to be recognised and resolved in the new regime.  

Para 2.52 of the consultation indicates that additional safeguards with regards 

competition will be put in place. We would welcome additional safeguards but believe that 

the most important change would be to ensure the PRA has regards for the FCA 

objectives. 

Lastly, on the boundary of prudential regulation between the FCA and PRA (para 2.57) 

we agree that a clear framework needs to establish where the boundary lies for both firms 

and regulators. We believe the focus of the FCA must primarily lie with consumer 

protection. Any definition which places excessive and resource intensive demands on the 

FCA, to fulfil its prudential duties for those firms too small for the PRA, will mean the FCA 

is less likely to achieve its consumer protection goals. Consequently, clarity is needed but 

also an understanding of the importance that the FCA should be seen primarily as a 

consumer protection and competition regulator.  

Question 5.  

In terms of the governance of the PRA, we are very disappointed to note that while the 

good ‘process disciplines’ imposed by Parliament on the FSA under FSMA have by and 

large been carried through into the new regime for the FCA, a number are singularly 

absent for the PRA. The PRA will have significant prudential powers and these will impact 

consumers and the economy more widely. It should not be allowed unfettered exercise of 

discretion without a proper set of public accountability checks and balances. We see no 

reason why the PRA should not, for example, be required to consult the Financial 

Services Consumer Panel on matters affecting consumers (for example, appropriate 

protection of insurance policy holders). We also believe the PRA should be required to 

consult publicly, as the FSA does, on its general policy approach to the discharge of its 

functions. 

We are keen to ensure a proper ‘balance of power’ between the constituent parts of the 

new regime, and note the experience of Dutch regulators in this regard. Their advice is to 

ensure that the two parts of any ‘twin peaks’ system have equal weight. To this end we 

are very concerned by the proposed PRA veto power over the FPC. Whether this is used 

or not, it shifts the power balance in the new system and will affect regulatory culture and 

status. It could also lead to the FPC not acting effectively in the interests of consumers.  
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We do not believe a veto is necessary in view of the other safeguards built into the new 

system to ensure co-ordination and appropriate stability. The FCA’s own strategic 

objective – protecting and enhancing confidence in the UK’s financial system – means 

the FCA could be ‘ultra vires’1 if it takes action that threatens confidence in UK markets or 

major UK institutions or threatens their stability. There are also provisions in place to 

ensure effective consultation between the PRA and the FCA before key decisions are 

made. Thus, there is no need for such a veto any way. 

PRA culture 

It is also critical that the right culture is installed within the future PRA. For a fuller answer 

on culture change see our response to Q7. Financial services regulators, whether PRA or 

FCA will need to have the level of skills and experience necessary to move away from a 

‘box ticking’ reactive approach to a more proactive preventative modus operandi. This will 

require higher level skills, analysis, stakeholder engagement and sound judgement. 

To fully inform any future judgement led approach for the PCA it is key for the new PCA 

Board to set the organisation’s appetite for risk. We agree the new regime should not be 

a zero failure regime. Mistakes are always made and avoiding a blame culture will 

encourage regulatory staff to take responsibility and exercise their powers fully rather 

than holding back. But this needs careful stakeholder engagement and handling skills.  

In response to para 2.63, we would reiterate the importance of alerting consumers to a 

failing or risky bank. We believe if there are structural concerns about its viability 

consumers should be made aware. It simply is not viable to allow further deposits or 

investments if that money is endangered. The regulatory system should aim to prevent 

such occurrences in the first place.  

Question 6 – FCA Objectives 

What is a consumer? 

We have a number of significant concerns over the general framework of objectives and 

principles for the FCA that is embodied in the current version of the Bill. But before 

discussing these concerns it is necessary to determine who the FCA is there to protect. 

The draft Bill falls into the same trap as FSMA in defining ‘consumer’ too widely. The 

definition includes not only ordinary consumers but also commercial entities whose 

professional role includes the purchase of, or dealing in, financial products. Because the 

definition is so wide and includes professionals there has been a need for clauses such 

as the general principle that ‘consumers should take responsibility for their own decisions’ 

3B (1)(c). We have strong objections to this given that individual and SME consumers 

lack the knowledge, experience and expertise to fully do so in many financial services 

markets.  

We believe the definition of consumer in 1 (c)(3) of Clause 5 is far too broad. We see no 

reason why the definition of a consumer in financial services legislation should differ from 

those widely used in other UK legislation for example, as under Ofgem or Ofcom’s remit. 

A potential definition of a consumer could be drawn from the current draft of the 

European Commission’s Consumer Rights Directive where consumer means ‘any natural 

person who [in purchasing financial products and services] is acting for purposes which 

are outside his trade, business, craft or profession’.  

                                                 
1
 Acting without proper authority or rules. 
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Such an approach would help the new FCA focus its consumer protection responsibilities 

on the right consumers and the right markets. It would also allow the FCA (which will 

have an ambitious remit) to have clearer focus on its other main jobs, namely to ensure 

that wholesale financial markets function with integrity and to act as an effective micro-

prudential regulator for the 26,000 or so firms for whom it will have prudential 

responsibility.  

The FCA strategic objective 

First, the wording of the single strategic objective is not strong enough to give the new 

FCA appropriate guidance as to its regulatory approach. We would like the FCA’s 

strategic objective in 1B (2) to be: 

‘protecting and enhancing sustained confidence in the UK financial system’.  

Without this amendment there is a significant risk that the new regulator will promote 

policies that promote short term confidence even where this is not properly grounded. 

Customers of Equitable Life and Northern Rock no doubt had plenty of confidence in the 

system until it was too late. Adding the word ‘sustained’ will ensure the regulator never 

has the imperative to hide problems in the face of a drain of confidence. Sustained 

confidence also places equal weight to distant events thus reinforcing the importance of 

‘horizon scanning’. The addition of sustained will ensure unambiguously that the regulator 

must think longer term and ensure it sees off problems before they become serious and 

that it is never tempted to hide problems to ensure confidence in the present.  

A competition objective 

We also feel strongly that promoting effective competition needs to be more central in the 

objectives of the new regime as competition will be more effective at delivering many 

consumer benefits, in the longer term, than regulation. Yet, we believe some 

amendments are needed to the current definition of competition. 

We recommend clause 1B (4) of the Bill be amended to read 

‘The FCA must, so far as is REASONABLY compatible with its strategic and operational 

objectives, discharge its general functions in a way which promotes EFFECTIVE 

competition’ 

Addition of the word ‘reasonably’ provides the FCA with more discretion about how to 

trade-off its various objectives. The term ‘effective competition’ is generally preferred over 

‘competition’ in other statutory frameworks because it is a broader concept, recognising 

the fact that for competition to work properly for consumers the demand side as well as 

the supply side of the market needs to work well. In financial services complexity, 

intangibility of products, information asymmetries, behavioural biases and lengthy terms 

of many products present significant challenges to a properly functioning demand side, 

and where these problems persist then regulatory interventions beyond enhancing 

competition to protect consumers will remain necessary.  

Have regards to 

There is a need for additional ‘have regards to’. With the Bill as drafted, it would be 

possible for the FCA to proceed on the basis of advancing one of the two operational 

objectives not expressly concerned with consumer protection – promoting efficiency and 

choice in the market for financial services; and protecting and enhancing the integrity of 

the UK financial system. But with either of these, there needs to be a clear guide to 

ensure these are accomplished with the consumer interest in mind. Most notably 

reasonable access to financial services, fairness in the way markets operate and value 

for money must be ensured.  



Consumer Focus response to HMT consultation on financial services bill  10 

Thus, we think there is a need to add a ‘have regards to’ that requires the FCA to take on 

board in any of its activities ‘the longer term interest of consumers’. This could be 

included in 1(b) (5) proposed within Clause 5 of the Bill. 

The new regime must adequately protect all consumers 

Consumers are not homogenous in their needs for products and services nor in how they 

are able to access, use and understand financial services and products. People can face 

barriers in the market place for a variety of reasons both temporary and permanent. The 

regulator must have regards for these differences.  

This should involve looking not only at individuals’ characteristics and other risk factors 

which might put consumers at a disadvantage but also the nature of markets and 

situations in which consumers find themselves, and the extent to which some services 

are more essential than others. We also need to consider the effects of multiple 

disadvantages.  

We strongly believe that there is a need for the FCA to have an additional ‘have regard to’ 

to take account of the differences between consumers. We suggest that parts of 

OFCOM’s objectives would be suitable for this purpose: 

‘OFCOM must also have regard, in performing those duties, to such of the following as 

appear to them to be relevant in the circumstances – 

(h) the vulnerability [of those] whose circumstances appear to OFCOM to put them in 

need of special protection 

(i) the needs of persons with disabilities, of the elderly and of those on low incomes 

(l) the different interests of persons in the different parts of the United Kingdom, of the 

different ethnic communities within the United Kingdom and of persons living in rural and 

in urban areas’ 

Question 7 

We agree with the ‘judgement based’ regulatory approach as set out in the White Paper, 

and as set out in greater detail by the FSA in its FCA: Approach to Regulation document. 

The FCA paper sets out a clear case why stronger, more pro-active regulation is needed 

and its intention to intervene earlier, more strongly and more robustly. Fundamentally, it 

recognises financial markets are inherently poor at guaranteeing consumer value even 

where there is apparent strong competition since behavioural biases mean firms are 

incentivised to produce complex and misleading products.  

Are we savvy consumers? 

It is too easy, in this context, to make unrealistic assumptions about consumers’ level of 

knowledge and financial sophistication. Consumers in UK are among those most likely to 

describe themselves as ‘knowledgeable’ in theoretical market research polls but research 

show that they are among those least likely to know their rights across a range of markets 

Meanwhile levels of financial capability, functional literacy and numeracy remain 

extremely poor. It is estimated that over 5.2 million UK adults lack the basic day to day 

competencies of functional literacy and 6.8 million lack functional numeracy. More than 

20 per cent of adults, asked to choose between receiving £30 or 10 per cent of £350, opt 

for the lower figure. A recent FSA survey asked the question: ‘if the inflation rate is 5 per 

cent and the interest rate you get on your savings is 3 per cent, will your savings be worth 

as much in a year's time?’ – one in five gave the wrong answer .  

Compounding this lack of basic understanding is the complex nature of many financial 

product contracts – despite years of effort by regulators to improve disclosure.  
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For example, the consumer document from a major high street bank for a personal loan 

requires degree level education to understand; the standard text describing a Payment 

Protection Insurance (PPI) product requires PhD level education to comprehend. It takes 

55 minutes just to read a standard consumer credit agreement, let alone understand it.  

It would therefore be unreasonable to argue that where a consumer has failed to fully 

read through and fully understand a complete set of terms and conditions they should 

automatically receive a lower level of protection. Problems of this kind were for example 

behind the recent PPI scandal. Thus, it is clear a new approach is needed. 

Culture change required to deliver new proactive regulatory approach 

Quite clearly however, judgements require a different skill set to a compliance-led 

Conduct of Business style approach to regulation. This will need more staff with wider 

skills including a better comprehension of consumer behaviour.  

We commend the recent steps taken by the FSA to enhance the calibre and competence 

of regulatory staff and would like to see this developed further. It is important that further 

experience is not lost in the transfer to the new regime but equally there is scope and 

significant potential benefit to be gained from injections of new talent, including more 

people with consumer policy and research expertise and more practitioner expertise. 

It is worth noting that any regulatory structure can be made to work given the right 

powers, tools, wider stakeholder engagement, and culture. What is crucial however is 

getting the statutory framework right, particularly in terms of statutory objectives, as this 

drives regulatory behaviour and approach.  

Getting governance structures right, with an appropriate mix of independent directors with 

the confidence, style and ability to get on top of complex issues and constructively 

challenge in an effective way, will be crucial. Consumer interests should be effectively 

represented at Board level, as well as in the other branches of the regulatory regime.  

Transparency 

We believe changes are needed to the legislation as set out in the draft Bill to realise the 

new proactive regulatory approach. While regulatory principles 5 and 6 set out a new 

approach to transparency and openness, other parts of the FCA’s proposed powers 

would, we believe, undermine a new proactive and transparent approach to regulation. 

The regulatory principles applied to PRA and FCA are: 

 the desirability in appropriate cases of each regulator making information 
relating to authorised persons or recognised investment exchanges available to 
the public, or requiring authorised persons to publish information, as a means of 
contributing to the advancement by each regulator of its strategic and 
operational objectives and  

 the principle that the regulators should exercise their functions as transparently 
as possible 

The disclosure is still limited and it is unusual for principles to be qualified by ‘as 

appropriate’ and ‘as possible’. S.348 limits the regulator’s ability to publish firm specific 

information in their regulatory duties without the consent of the firm affected. The current 

S.349 under FSMA still provides for disclosure of confidential information for the purpose 

of facilitating the carrying out of a public function. The new regulatory principles might 

bolster the case for regulations under this provision. However, while S.348 remains it is 

unlikely that the interpretation will change.  
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We believe that the FSA should be given the power to name firms at the commencement 

of the disciplinary process where it has been established that the firm has a case to 

answer, a presumption that a warning notice will be published and finally earlier 

publication of decision notices once the decision has been made rather than after all 

appeals have been exhausted. The proposed changes stop short of this, are qualified, 

and are likely to be subject to the same legal arguments from industry.  

We call for amendments to S.348 and the definition of ‘confidential information’ to allow 

the new regulatory principles to empower the regulator to use transparency as a 

regulatory tool. 

Why we need greater transparency 

There are strong justifications for a more transparent approach which would deliver 

stronger incentives for firms to behave responsibly, send helpful signals to other market 

participants about what is and is not acceptable, provide useful information to consumers 

and consumer advocates and advisers, and enhance public trust in the regulatory 

process. We believe amendment to FSMA should allow the FCA, like Ofgem, OFCOM 

and the Advertising Standards Authority (ASA), to publish the initiation of enforcement 

proceedings. This would allow it to demonstrate it is delivering on its statutory duty on 

‘enhancing sustained confidence in the UK financial system’.  

In energy markets, Ofgem announces on its website when it is investigating firms for 

breaches to the licence.2 It also openly reports after nine months what has happened to 

the investigation. Equally, the ASA  publishes on its website when a complaint has been 

made that they are investigating. OFCOM also announces which firms it is investigating. 

We see no reason why financial services firms should be granted greater dispensation 

from public disclosure as would still be the case under the draft Bill.  

Such an approach would allow the regulator to better deliver its operational objective 

‘appropriate consumer protection’ and comply with the draft regulatory principles 5 

‘openness and disclosure’ and 6 on ‘transparency’.  

Firms may argue that financial firms are sensitive to market fluctuations if they are 

unfairly accused, but the reality is the regulatory resources are so stretched it is 

extremely unlikely the FCA will pursue speculative cases. Indeed, the danger remains 

that enforcement action remains so difficult to prove and so resource intensive that firms 

will still escape enforcement action. If we are to move to a ‘judgement based regulatory 

approach’ then the future regulator must have sufficient, easy to use tools, including 

publicity, to ensure that it keeps markets clean and fair.  

Parliament must give the future FCA the regulatory tools to enable enforcement action to 

be quicker, less costly and less onerous on regulatory resources. Consumers must be 

made aware of which firms are committed to fair treatment and which are likely to 

mistreat them. We are aware of the difficulty the FSA has experienced – even with key 

techniques such as mystery shopping – in gathering sufficient evidence of a robust 

enough nature to proceed with enforcement action. To support the FCA’s new intensive 

supervisory approach, we favour a change to place financial services enforcement action 

within a civil rather than a criminal regime, and subject to a balance of probabilities test. 

This should allow the FCA to accept wider notions of evidence than in the past, and allow 

enforcement action to be quicker with a lower threshold to prove regulatory breaches. It 

would be a strong incentive for firms to avoid consumer detriment and ‘gaming’ the 

regulator and its enforcement procedure if future enforcement action was quicker, more 

robust and made public.  

                                                 
2
 Ofgem, Enforcement Guidelines on Complaints and Investigations, 232/07 
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Question 8 

We are happy for the FCA to have a statutory duty placed upon it to require it to 

investigate and respond to issues of mass detriment from designated consumer bodies in 

financial services markets. It should also have clear powers to undertake market studies 

where it does not believe markets are functioning in the consumer interest or where 

effective competition could be improved. Just as it has the ‘duty’ under the proposed 

legislation to promote competition, so the FCA should have the powers to act quickly, 

decisively and effectively if there are barriers preventing competition from being effective.  

In terms of consumer detriment, we believe it is vital that the current arrangements under 

the 2002 Enterprise Act for super-complaints are extended. Designated consumer bodies 

should be given the powers to refer issues about financial services as ‘super-complaints’ 

direct to the FCA rather than to the OFT as at present. As is currently the case, the FCA 

should have a commensurate statutory responsibility to investigate and respond to the 

super-complaint in a timely fashion.  

Super-complaints have proved an effective policing and influencing tool for the retail 

market as organisations such as ourselves, Which? and Citizens Advice have been able 

to raise cases of significant detriment with the OFT for priority action. We strongly urge 

these powers to be clear on the face of the Bill. At the moment the draft Bill only refers to 

‘referral powers’, including from other bodies funded from the levy – Money Advice 

Service (MAS) and Financial Ombudsman Service (FOS).  

Our super-complaint on cash ISAs, which resulted in the maximum time of transfer being 

cut to 15 days from 23 days and interest should be paid on every day of the transfer is 

estimated to have saved consumers up to £14.5 million.² Equally, it was a super-

complaint from Citizens Advice that eventually lead to PPI compensation. The ability to 

refer such super-complaints direct to the FCA with its detailed knowledge of the market 

and its wide range of powers to take any necessary action would improve regulatory 

efficiency and effectiveness.  

The extra ‘referral powers’ for MAS and FOS are welcome if they find the regulator slow 

to act, but one would hope the new co-ordination committee as set out in March under 

FS11/2 should ensure FOS complaints data and MAS intelligence is fed back to the 

regulator. Thus the powers of referral will be more useful for other, external, bodies. 

Question 9 

The FCA should have a statutory duty placed upon it to require it to investigate and 

respond to super-complaints from designated consumer bodies about practices causing 

consumer detriment in financial services markets. As with the current super-complaint 

powers, the FCA should respond to any submission with a preferred course of action 

within 90 days. It should have clear powers to undertake market studies where it does not 

believe markets are functioning, either following its own investigation or as part of a 

referral, in the consumer interest or where effective competition could be improved. 

These powers should replicate the current super-complaint and market study powers the 

OFT exercises. 

We believe if the FCA were to announce an investigation and its results after 90 days this 

would fit well with its new approach under regulatory principles 5 and 6 to be transparent 

and more open. We concur with the regulatory approach that better informs consumers if 

there are systematic issues that the regulator has identified. Any efforts to prevent such 

crises as the PPI scandal would be welcome. We believe the proposals as they stand 

would enable that.  
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Question 10 

Just as the FCA has the ‘duty’ under the proposed legislation to promote competition, so 

the FCA should have the powers to act quickly, decisively and effectively if there are 

barriers preventing competition from being effective. Thus, it is important that most 

powers to resolve poor competition are given to the new regulator including market 

studies. However, we agree that the powers should not be concurrent and for a fuller 

market investigation, or more complex technical case under competition law, the FCA 

could refer to the new Competition and Markets Authority (CMA). We agree once again 

with the 90 day limit for any response by the CMA. Any investigation presumes some sort 

of consumer detriment, and resolution should come as quickly as possible.     

We are happy with the proposals for the relationship as set out in paras 2.116 to 2.119 

concerning the relationship between the future FCA and PRA and CMA with regards the 

regime for scrutiny of the regulation of financial services.   
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A new approach to financial regulation: the blueprint for reform
 

Response  by  the Council of Mortgage Lenders
to HM Treasury 

 
 
Introduction 
 
1.     The CML is the representative trade body for the first charge residential mortgage lending 
industry, which includes banks, building societies and specialist lenders.  Our 109 members currently 
hold around 94% of the assets of the UK mortgage market. In addition to lending for home-ownership, 
the CML’s members also lend to support the social housing and private rental markets. 
 
2.     The CML welcomes the opportunity to comment on the HM Treasury (HMT) consultation 
paper “A new approach to financial regulation: the blueprint for reform”, which includes the white 
paper and draft Bill. 

3.     The CML has submitted responses to both of the HMT consultations on the proposed 
regulatory structures and has responded to the Financial Services Authority’s (FSA) discussion paper 
DP 11/1 on product intervention and its Financial Conduct Authority (FCA) FCA approach document.  

4.     This response, like our previous responses, is based on our experiences with the FSA, in 
particular our engagement in the Mortgage Market Review (MMR) and in negotiations on specific 
issues, including Mortgage Payment Protection Insurance and Mortgage Exit Administration Fees. 
This response has been drafted in consultation with our members. As such, we will limit our response 
to issues that are of most significance to their mortgage lending and administration activities. 

Executive summary 
 
5.     We are encouraged that HMT has recognised a number of the issues we raised in our 
response to the ‘Building a stronger system’ consultation earlier this year.  However, we still have a 
number of reservations where we think that the proposals need to be further amended if the 
effectiveness of the new regulators and the markets they are designed to serve is not to be 
compromised.   

6.     The extent of the Financial Policy Committee’s (FPC) risk appetite and how it will be 
determined remains unclear.  This will be a driving force in the FPC’s policy decisions and, as a 
result, the day-to-day work of the regulators.  But the process by which the FPC will come to its 
conclusions should be further explained, in particular what checks and balances will be applied.  If this 
is not properly resolved, the FPC could effectively be left in a vacuum, to determine for example what 
constitutes an ‘adverse impact’ and how the ‘short term’ should be defined.  This in turn could 
undermine competitiveness in the mortgage market and stifle innovation.   

7.     We welcome the amendments to the Prudential Regulation Authority’s (PRA) objectives and 
scope, but continue to have reservations with the practical application of an environment in which 
there are dual regulators.  The white paper does not explicitly outline how the FCA will prudentially 
regulate firms in its ambit and how arbitrary differences within markets, which may well arise when 
different prudential regulators assess different firms undertaking the same activity, will be managed. 

8.     We maintain that the current Panel structure should be strengthened across not only the FCA 
but also the PRA to ensure practical adherence to the memorandum of understanding on cooperation. 

9.     We support the FCA’s proposed single statutory objective and the enhanced approach to both 
the promotion of efficiency and choice and the requirement to discharge its functions in a way that 
promotes competition.  We also welcome the inclusion of regulatory principles as well as the 
proposed controls for product intervention.    



 
 
 
 
 

 
 

10.     But we continue to have concerns with how the new conduct regulator will practically apply its 
powers. There is a risk of scope creep if the FCA becomes too involved in product pricing.  And there 
is still not enough recognition on the face of the Bill of the broad spectrum of retail consumers, and by 
inference the distinctions between mortgages that suit different purposes, and the varying levels of 
protection that they require.   

11.     We would urge government to give full consideration to the detailed interactions between 
regulators, their new powers and respective day-to-day duties to avoid unintended detriment to 
consumers, firms and the mortgage market as a whole; and to make its conclusions clear during 
passage of the legislation. 

Question 1 - Do you have any specific views on the proposals for the FPC as described in 
paragraphs 2.6 to 2.24 and in Chapters 3 and 4? 
 
12.     In our responses to the two previous HMT consultations in July 2010 and February 2011, we 
confirmed our support for the broad objectives and functions of the FPC. The clarification around the 
requirement for the FPC to balance its objective of financial stability in a way which is likely to avoid 
significant adverse effects on the capacity of the financial sector to contribute to the economy is also 
welcome. 

13.     However, we do have some continuing concern about how the FPC will determine and 
communicate what its risk appetite is likely to be, particularly if this is established without due regard 
to macro-prudential regulators in other jurisdictions. The extent of this risk appetite will clearly drive 
how and when the FPC deploys the powers proposed in the white paper and draft Bill; and will be a 
crucial determinant in what effect the policy of the Committee will have on the mortgage market.  

14.     The two risks outlined in section 9C subparagraph 3 of the draft Bill (systematic risks and 
unsuitable leverage) will ultimately be determined by the FPC’s risk appetite and it will be important 
for those affected to understand the rationale behind it and be able to make their views known. 
Otherwise the Committee will have a significant and unchecked power which will have serious 
consequences for the operation and structure of financial markets, either through stifling 
competitiveness or inadvertently moving to a ‘zero failure’ approach. 

15.     In section 9C subparagraph 4 of the draft Bill it states that the FPC’s power can only be 
exercised in a way that does not have an adverse impact on the financial sector’s ability to contribute 
to economic growth in the medium and long term. But there is no reference to the short term, or the 
impact which actions in the short term could have on the medium and long term.   

16.     Consequently, we think that there needs to be more checks and balances on the FPC. In 
particular, the statute should spell out how the FPC is to determine and communicate its definition of 
the key terms such as improved and clearer definitions around what constitutes risk and what is its 
risk appetite, as well as how it will differentiate between the short, medium and long term and to what 
extent the FCA can sacrifice the contribution of the financial sector to economic growth.   

Question 4 - Do you have any comments on the objectives and scope of the PRA, as described 
in paragraphs 2.46 to 2.61 and in Chapters 3 and 4? 
 
17.     We generally support the objectives and scope of the PRA and welcome the amendments 
that HMT has made following responses to the February consultation.  We maintain that both the PRA 
and FCA should have a competitiveness objective to ensure that the financial stability objective is 
discharged proportionately and without harmful consequences.  We still have concerns regarding 
some of the more detailed elements of the PRA’s approach, but these are covered in our response to 
question five below. 
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Question 5 - Do you have any comments on the detailed arrangements for the PRA described 
in paragraphs 2.62 to 2.78 and in Chapters 3 and 4? 
 
18.     The proposals in the white paper and draft Bill recognise a number of the concerns we raised 
in our response to the February consultation paper. The primary issues that we have remaining relate 
to the interaction between regulators, particularly the relationship between the PRA and the FCA, and 
the impact that this is likely to have on our members. 

19.     In our previous responses on this issue to date we have highlighted the potential for firms to 
be placed in a position where they either breach conduct or prudential regulation. While this is a worst 
case scenario, there are likely to be situations where this will occur, and it may happen relatively 
frequently as the statutory objectives of the PRA and FCA will take them in different directions.  

20.     The recent guidance consultation on forbearance and impairment provisions, published by the 
FSA, is a practical illustration of potentially conflicting regulation and messages to firms. In our 
response, we highlighted the following points: 

 The prudentially focussed paper did not give due recognition to the conduct pressures that 
firms had been under in recent years to show increased levels of forbearance and treat 
possession as the last resort.      

 Aspects of the FSA’s guidance appeared to be moving firms and borrowers away from 
reaching a mutually agreeable compromise of how to address financial difficulty, towards a 
position where the firm effectively imposes a forbearance solution on a borrower.  

 The FSA warned firms about forbearance that “places [the borrower] in a worse position than 
they would have been otherwise”.  But it was unclear whether the FSA is asking firms to 
consider purely the long-term monetary impact of the forbearance or additional non-monetary 
aspects.  With possession as the last resort and pressure on firms to respond favourably to 
borrowers’ short-term financial difficulties, there is a risk of retrospective regulatory 
judgements being made with the benefit of hindsight. 

 Although much of the prudentially-focussed good and poor practice around individual 
elements of forbearance is common sense, there are implications for firms’ conduct of 
business.  Although not the FSA’s intention, interpretations of MCOB 13 may tighten and the 
timetable to possession in some cases may accelerate. 

 The guidance consultation appears to be an early manifestation of the risks in the ‘twin peaks’ 
model.  

21.     Where firms are faced with conflicting regulatory requirements, it is likely that the PRA’s 
regulation will take priority. This is primarily because the PRA will be the lead regulator where firms 
are dual regulated. The PRA’s status is confirmed in paragraph 9 of section 4 of the Bill.  

22.     This could create arbitrary differences within markets, where some firms are prudentially 
regulated by the PRA and others by the FCA. For example, non-bank lenders in the mortgage market 
will be regulated by the FCA for prudential matters and not the PRA. The different objectives of the 
regulators might well result in different approaches to prudential regulation, given that the purpose of 
the PRA is to promote the safety and soundness of firms (e.g. to ensure business is carried on 
prudently and to seek to minimise the adverse effect of a failure on the stability of the UK financial 
system), whereas the purpose of the FCA is to protect consumers and the market (e.g. failure of firms 
will not result in consumer detriment). This will ultimately impact on the products and process on offer 
and how they interact with consumers.  

23.     We appreciate that the white paper and draft Bill seek to minimise the risk of potential 
conflicts, by the creation of a statutory duty for the PRA and FCA to cooperate via a memorandum of 
understanding (MoU). But, the different scope, objectives and approaches is likely to result in 

http://www.cml.org.uk/cml/filegrab/cml-response-fsa-guidance-consultation-forbearance-and-impairment-provisions.pdf?ref=7849


 
 
 
 
 

 
 

different, and sometimes conflicting, regulation. Equally, the white paper (and the FSA’s FCA 
approach document) focuses on how the FCA will undertake its conduct and market functions, but 
does not outline clearly how it will prudentially regulate firms.  We look for assurances that there will 
be clarity over how these conflicts will be handled and how appropriate consistency will be achieved 
during passage of the Bill, whether or not this results in provisions on the face of the statute.    

24.     Our second ongoing concern relates to the accountability and consultation requirements of 
the PRA. We welcome the move to extend the current consultation requirements in the Financial 
Services and Markets Act 2000 (FSMA) to the PRA and to include a statutory duty for the regulator to 
put in place arrangements for engaging with practitioners. However, the lack of specificity on the 
detail of these arrangements is a significant concern. Section 2J subparagraph 1 of the draft Bill 
provides the PRA with broad scope to determine which practitioners it consults, when and in what 
form. At the very least, we continue to believe that the PRA should have a statutory duty to establish 
and maintain a practitioner panel.  

25.     It would be significantly more beneficial if the FCA practitioner panel performed the same 
standing function for the PRA and with its existing mechanisms and functions maintained. This 
consistency of approach is particularly important given the potential for conflicting regulation of firms, 
to monitor the MoU on cooperation and comment on the efficient use of recourses. Having a shared 
standing committee of this nature, will not be a sign of ‘regulatory capture’ by the industry, it would 
merely ensure that practitioners have a formal role in the oversight and accountability arrangements 
of the regulator.  It would also be a route by which practitioners could flag whether the two bodies 
were inadvertently taking different approaches and thus creating the sort of difficulty to which we refer 
in the preceding paragraphs. 

26.     The CML has engaged in discussions with the FSA’s practitioner panel regarding its response 
to this, and the previous HMT consultations, and strongly support its position. 

Question 6 - Do you have any views on the FCA’s objectives – including its competition remit - 
as set out in paragraphs 2.80 to 2.90 and in Chapters 3 and 4? 
 
27.     We broadly welcome the amendments and clarifications in the white paper following HMT’s 
February consultation. Before we respond to the detail of the FCA’s objectives, we believe that that 
the FCA is likely to be seen as ultimately subordinate to the PRA because of the prudential regulator’s 
right to veto FCA actions. As outlined above, and in paragraph 9 of the explanatory notes, it states 
that ‘the draft Bill establishes the PRA as lead regulator where firms are regulated by both the PRA 
and the FCA…’  

28.     This is caveated by stating that the PRA can veto action by the FCA only where it is likely to 
lead to a disorderly failure of a firm. While these may seem like limited circumstances, they may occur 
more frequently then anticipated.  

29.     For example, lenders with a high proportion of tracker mortgages on their books faced 
prudential difficulties due to the historically low Bank of England base rate in 2009. Some lenders had 
clauses in their contracts to cap these rates, thereby limiting prudential risks. The FSA took action 
(both supervisory and through undertakings) to limit the use of such clauses as it had concerns 
regarding the fairness to consumers of the terms and conditions under the unfair terms in consumer 
contracts regulations.  

30.     The terms tend to have a floor below which the interest rate will not fall, no matter how low 
base rate drops. Alternatively, they may have a clause that allows the firm to amend the rate in, 
usually undefined, ‘exceptional circumstances’.  

31.     The FSA’s primary concern was that these terms were unfair to consumers as they tend not 
to clearly list the circumstances when they would be implemented or the consequences for the 
borrower (i.e. how the new, non-tracking rate would be set). 



 
 
 
 
 

 
 

32.     However, in 2010 the FSA did not take action against a lender that retrospectively defined the 
‘exceptional circumstances’ under which it could remove the link between its standard variable rate 
and the Bank of England base rate. It recognised that this was for prudential purposes and effectively 
overruled the conduct action the FSA had taken with other firms.      

33.     This decision was taken by the regulator in the context of an individual firm, but the difficulty is 
how this decision will be made and communicated when the new regulatory structure is implemented.  

34.     Taking the above example, if firms are aware that ultimate regulatory responsibility lies with 
the prudential body, their approaches to conduct of business are likely to be influenced as a result. 

FCA objectives 
 
35.     We welcome the clarifications in the white paper and draft Bill and support the single statutory 
objective of the FCA. Equally, we broadly support the three operational objectives. We would, 
however, echo the comments in our response to the February consultation paper, that the regulator 
should have an appropriate degree of protection for consumers that should reflect a differential 
approach both between market and retail consumers, but critically between different types of 
consumer within the retail market also. 

36.     In developing its Mortgage Market Review (MMR), the FSA has stated that it is not seeking to 
create a one-size-fits-all approach to mortgage regulation, recognising the differing needs, 
circumstances and financial capability of consumers. We strongly support this approach and believe 
that the FCA should apply a differentiated approach between retail consumers wherever possible and 
should be specifically allowed to do this on the face of the Bill. 

37.     The enhanced approach to both the promotion of efficiency and choice and the requirement 
to discharge its functions in a way that promotes competition are positive changes as they will 
encourage a better understanding of the market dynamics that will be essential to inform the pro-
active approach to the FCA (including its new product intervention powers). We also think that it is 
appropriate that the FCA should be able to make referrals to the Office of Fair Trading (OFT), where it 
believes that there are structural competition issues that are causing consumer detriment.  

38.     In order to achieve this, the FCA will be required to look at product pricing to determine if 
there are any competition issues that it needs to address. But price regulation is not the government’s 
intention for the FCA, nor should examination of product pricing be at the expense of considering 
other influential factors such as service, innovation and quality.  

39.     Therefore we strongly believe that the draft Bill should be amended to reflect the 
government’s intention in order to provide clarity around the scope of any new price intervention 
powers that may be necessary. Once the powers are framed in the legislation, the FCA should 
provide a clear view to stakeholders on when and how the powers could be employed. 

40.     The inclusion of the regulatory principles is welcomed; in particular the acknowledgement of 
consumers being ultimately responsible for their actions. This is an important legal acknowledgement 
of an essential feature of an efficient market - but one which is lacking from the current framework.  

Question 7 - Do you have any views on the proactive regulatory approach of the FCA, detailed 
in paragraphs 2.91 to 2.110 and in Chapters 3 and 4? 
 
41.     The CML’s response to the FSA’s discussion paper on product intervention (DP 11/1) outlined 
our views. The key points in the response relate to the uncertainty that product intervention powers 
can create in the market and the brake on innovation. We suggested that the FSA (and FCA) should 
review its current regulatory tools to determine if it can achieve the same outputs without requiring 
specific product intervention powers.  

http://www.cml.org.uk/cml/filegrab/cml-response-to-dp-11-1.pdf?ref=7792


 
 
 
 
 

 
 

42.     In our view the most appropriate tools are the enhanced supervision of firms and some 
consolidated guidance or rules on what the regulator would consider to be appropriate management 
structures to govern the product development process.  

43.     However, we accept that the FCA will have product intervention powers and we welcome the 
controls that the draft Bill will place on the use of these powers, requiring the regulator to consult on 
and publish a policy governing the circumstances in which it may make temporary product 
intervention rules and setting the maximum period of 12 months.  

44.     For the reasons stated in our previous responses, we are disappointed that HMT is proposing 
to continue to give the FCA powers to disclose that a warning notice has been issued to a firm to 
support a more open and transparent regulatory approach. Paragraph 2.108 recognises our concerns 
that the publication of notices could serve to undermine confidence in financial services, and that it 
expects the FCA to take this into account in setting its policy. If this is HMT’s intention, it would be 
appropriate to add this requirement to the draft Bill. 

45.     Paragraph 2.188 of the white paper and section 24 (6) of schedule 8 of the draft Bill already 
include restrictions on publishing notices that could undermine consumer interests or market stability; 
this should be expanded to include confidence in the UK financial system (the FCA’s statutory 
objective). 

Question 8 - What are your views on the proposal to allow nominated parties to refer to the 
FCA issues that may be causing mass detriment? 
 
46.     We strongly agree that the Financial Ombudsman Service (FOS) should focus on processing 
individual complaints on a case-by-case and in doing so it should not seek to set legal precedent or 
change regulation. The same principles must apply to the formalisation of the wider implications 
referral process.  

47.     We agree that the FOS should be able to make referrals to the FCA where it has evidence of 
large scale detriment with common underlying issues relating to a specific product and/or sales 
process. The FCA should be required to consult on, and then publish, the circumstances when the 
FOS can make referrals. Within this control there should be a clear understanding of what constitutes 
‘large scale detriment’. 

48.     We would caution against the extension of the power to make referrals to the FCA to include 
consumer groups. The major concern we have is that such referrals are likely to be based on a partial 
or incomplete picture of a subset of consumers that have made contact with a specific group. Such 
referrals, in a worst case scenario, could be reactionary in response to speculative media coverage. 
The role of the consumer panel within the FCA structure, has been, and should continue to be, 
adequate in highlighting consumer issues that are of concern. The experience of the OFT with super-
complaints will be relevant; and there should be a formal assessment of how that power has been 
exercised and the value which it has delivered before this power is granted. 

49.     Finally, given the increasingly significant role of complaints management companies (CMCs) 
in the market, there is a strong possibility that the move to early intervention more broadly, as well as 
FOS referrals to the FCA, could create a self-fulfilling process. The actions could trigger the CMCs to 
cultivate complaints, thereby creating (or enhancing) the exact issue that the FCA is trying to avoid.  

Question 9 - What are your views on the proposal to require the FCA to set out its decision on 
whether a particular issue or product may be causing mass detriment and preferred course of 
action, and in the case of referrals from nominated parties, to do so within a set period of 
time? 
 
50.     Where the FOS do make referrals to the FCA we agree that it would be beneficial to require 
the FCA to respond within a set time period.  



 
 
 
 
 

 
 

51.     As the FCA’s ‘preferred course of action’ is likely to fall directly on firms we believe that it is 
appropriate for the FCA to discuss the proposed action with the impacted firms prior to publication. 
The CML has been involved in two successful examples of this in action in recent years: 

 In 2009, the CML, Association of British Insurers, British Bankers’ Association and the Building 
Societies’ Association, worked with the FSA to develop an agreed approach to address the 
regulator’s concerns with mortgage payment protection insurance (MPPI).  

 
 Prior to this in 2007 the CML worked with FSA to develop appropriate solutions regarding 

mortgage exit administration fees (MEAF).  
 
52.     By engaging the industry in the solution, it serves to mitigate CMCs involvement in the 
process and reduces the need for complaints to be considered by the FOS (this was the case for both 
MPPI and MEAF solutions), whilst achieving change and redress for consumers as appropriate. 

Question 10 - Do you have any comments on the competition proposals for the FCA set out in 
paragraphs 2.111 to 2.119 and in Chapters 3 and 4? 
 
53.     We broadly support the requirement of both regulators to have to discharge their 
requirements in a way that encourages competition. In question 6 above, we outline our concerns for 
the FCA becoming a ‘price regulator’ by proxy. We strongly believe that the government should define 
the FCA’s competition powers in a way which ensures that it cannot move into price regulation. 

Question 12 - Do you have any comments on the governance, accountability and transparency 
arrangements proposed for the FCA, as described in paragraphs 2.124 to 2.132 and in 
Chapters 3 and 4? 
 
54.     We believe that the governance, accountability and transparency arrangements proposed for 
the FCA are broadly appropriate. 

55.     We strongly support proposals to enhance the FCA’s accountability to government and 
parliament. There may be a case for looking at further ways to enhance accountability of the 
regulator. 

56.     The current proposals seek to ensure accountability via appointments to the FCA’s board, 
reports to HMT on regulatory failures and for an independent review of the regulator’s efficiency and 
effectiveness. Given that the FCA’s actions can directly impact on broader government policies, (for 
example restrictions on mortgage lending could have a dramatic impact on the government’s housing 
policy), we believe that it is appropriate for the FCA to have to consider the potential impacts of its 
actions on all aspects of government policy and to set out the outcome of that consideration.  

57.     This accountability could be limited to rule changes, or other actions, that would have sectoral 
or market wide impact. 

Question 13 - Do you have any comments on the general coordination arrangements for the 
PRA and FCA described in paragraphs 2.138 to 2.149 and in Chapters 3 and 4? 
 
58.     We agree with HMT that beyond the primary function of authorisations, it would be very 
difficult for the legislation to prescribe how the regulators coordinate. Consequently, the requirements 
for both regulators to agree to an MoU outlining how they will coordinate, and to report on how the 
MoU is working, at least annually, is the most appropriate tool. 

59.     There may be other means within the broader accountability tools created in the draft Bill that 
could encourage better cooperation and coordination. For example, part of the function of the 
practitioner panel (currently only required for the FCA) could be to review the effectiveness of the 
MoU in delivering cooperation between the regulators and how that is benefiting firms. This, in our 
view, is a further good reason for a single practitioner panel that spans both the FCA and the PRA. 

http://www.fsa.gov.uk/pages/Library/Communication/PR/2009/135.shtml
http://www.fsa.gov.uk/pages/Doing/Regulated/uct/terms/tackle/meafs/index.shtml


 
 
 
 
 

 
 

60.     We would also welcome greater clarification on how the regulators will be coordinated in EU 
level discussions – both between themselves and with regulators in other jurisdictions.  It is vital that 
the UK has a coherent, consistent UK voice in international discussions at a time when changes to 
European legislation, which would impact mortgage lending and administration in the UK, are being 
debated.   

Question 14 - Do you have any views on the detail of specific regulatory processes involving 
the PRA and FCA, as described in paragraphs 2.150 to 2.195 and in Chapters 3 and 4? 
 
61.     As there are several issues covered in this section of the paper, we respond to the sections 
relevant to CML members below. 

Authorisation 
 
62.     We support the proposed arrangements in the draft Bill for a single authorisation process, 
with the PRA being responsible for dual regulated firms. This is a good example of appropriate use of 
joint resources. We would encourage such practices to be used as broadly as possible. 

Variation and removal of permissions 
 
63.     Given its importance we agree that the consultation process between the regulators on the 
variation and removal permissions should be included in the MoU.  We also believe that there is merit 
in enabling a firm to retain its permissions when it is not active in a particular market but may wish to 
re-enter, provided that fees and regulatory responsibilities associated with that permission are 
maintained. 

Approved persons 
 
64.     We agree that those with significant influence functions should, where appropriate, be subject 
to standards and sanctions from both the PRA and FCA.  

Mutuals 
 
65.     We support HMT’s proposals for both regulators to include specific analysis of the impact on 
mutuals in any cost-benefit analysis. 

Rule-making and rule waivers 
 
66.     We strongly support the need for the PRA and the FCA to coordinate when drafting rules to 
ensure that compliance with one regulator’s rules does not result in non-compliance with the other’s, 
as outlined in paragraph 2.169 of the white paper. This must be a central tenet of the MoU between 
the regulators, and should be subject to monitoring by HMT and the practitioner panel.  

Supervision of financial groups 
 
67.     We agree that there needs to be close cooperation between the FCA and the PRA when 
supervising financial groups. Equally, as there are many different products and processes captured by 
the FCA, there must be clear lines of communication within the regulator to ensure a consistent 
approach to supervision. This is particularly important given the new proactive approach of the 
regulator. 

68.     There also needs to be clarity on whether financial groups will have a single prudential 
regulator. It may cause some confusion if subsidiaries are prudentially regulated by the FCA, where 
as the core elements of the group are under the auspices of the PRA. We think that it should be 
determined by the treasury processes within groups. As most will have a single treasury function, they 
should have a single prudential regulator. 



 
 
 
 
 

 
 

Unregulated holding companies 
 
69.     We agree that these powers need to be clearly outlined and should be used sparingly. If there 
is a suggestion that un-regulated investors, such as hedge funds, could be captured it would cause 
significant detriment to the UK’s competitiveness. 

70.     HMT is currently considering the appropriate controls that should be in place to protect 
consumers where mortgage books are sold to unregulated firms. Our view is that as the purpose of 
this regulation is to protect consumers, the focus of any requirements should be on the mortgage 
administrators – which are required to be in place in such circumstances and are regulated by the 
FSA. This ensures that the investor is not directly regulated but the consumers benefit from regulatory 
protections. 

71.     The new regulatory structure should avoid capturing investors by employing a similar 
approach to conduct regulation where the beneficial owner is not regulated.   

Enforcement 
 
72.     We agree that enforcement should continue to be an active deterrent to firms and welcome 
the confirmation that although the PRA will have the same powers as the FCA, they are likely to be 
used only rarely. We think that this is the correct approach for the prudential regulator. 

73.     Equally, we welcome the safeguard outlined in paragraph 2.188 that limits the circumstances 
when the FCA or the PRA would publish a warning notice. As discussed in our response to question 7 
above, we believe that the exemption in paragraph 24(6) of schedule 8 should be extended to include 
a reference to undermining confidence in the UK’s financial sector, reflecting the FCA’s statutory 
objective. 

Question 15 - Do you have any comments on the proposals for the FSCS and FOS set out in 
paragraphs 2.196 to 2.204 and in Chapters 3 and 4? 
 
74.     We outline our concerns regarding the proposed arrangements for referrals by the FOS to the 
FCA and the consideration by the regulator in question 9 above. The other significant proposal in the 
white paper is for all decisions by Ombudsman to be published. We believe that is likely to create a 
legal precedent and interpret regulation. We continue to support the primary purpose of the FOS to 
provide independent adjudication on individual disputes.  It should avoid becoming a quasi regulator 
or legal body. For this reason we caution against the publication of Ombudsman decisions without 
adequate controls. 

Contact 

75.     If you have any comments or queries on this response, please contact Matt Smith 
matt.smith@cml.org.uk or 020 7438 8930   

7 September 2011 
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