EUROPEAN UNION ACT 2011
What will the European Union Act do?

· Many people in Britain feel disconnected with how the EU has developed, and the decisions that have been taken in their name. By rolling out control on these decisions to the people, this Coalition Government believes we can help rebuild trust and reconnect people to these EU decisions.

This Act of Parliament:
· Ensures that if in the future there is a proposed treaty change or decision in the existing Treaties that moves a power or an area of policy from the UK to the EU, the Government will require the British people's consent in a referendum before it can be agreed: the ‘referendum lock’, to which only the British people hold the key.

· Increases our Parliament’s control over a range of EU decision-making.  In future, all types of treaty change will require approval by Act of Parliament.  Parliament will also need to approve, by Act, any agreement to use passerelle provisions in the EU Treaties which allow for changes in the scope of EU action or changes to ways in which measures are agreed in specific areas, but without formal Treaty change. 
· Provides in statute that directly effective and directly applicable EU law only takes effect in the UK legal order by virtue of the will of Parliament – through the European Communities Act 1972 and through other Acts of Parliament, to counter any argument that EU law is some form of autonomous legal order independent of those Acts of Parliament. 
· Provides Parliamentary approval for a treaty change which implements an increase in the overall number of MEPs provided for under the Lisbon Treaty. As part of this, the UK gains an extra MEP, taking us to 73 MEPs. The Act also makes provision to elect our extra MEP.
This Act will not:
· Weaken the role the UK plays in the EU 
The Government remains committed to playing a strong, positive and active role in the European Union. We want an open external market, and support the negotiation of new EU Free Trade Agreements with key trading partners such as India, China and Korea. We want to strengthen and expand the single market, including the energy market, in order to deliver growth. We want to promote a resource efficient, low carbon EU economy. And we want to work through the EU to achieve our international objectives.

· Lead to a referendum on countries wishing to join the EU
The accession of a Member State to the EU does not involve a transfer of competence or power from the UK to the EU.
· Lead to a referendum on the Lisbon Treaty
The Lisbon Treaty has already been ratified and has entered into force. The Government could not give effect to such a referendum - it would make no difference to the status of the Treaties.
· Lead to a referendum on EU membership
This Government believes that membership of the EU is in the UK’s national interest. We intend to champion vigorously the interests of the UK and play an active role in the EU. We believe the EU needs to change to do things better, and we are confident in Britain’s ability to move the EU in the right direction. 
Referendum Lock

What is the referendum lock?

The ‘referendum lock’ in the European Union Act 2011 means that any proposal that constitutes a transfer of competence or power from the UK to the EU will require not only Parliamentary approval, but also the approval of the British people in a referendum before the UK Government can agree to it.  Such a proposal could be a type of treaty change, or it could be one of a number of decisions within the existing Treaties specified in section 6 of the Act – so-called ‘passerelles’ or ‘ratchet clauses’.  

A referendum will only be required if the Government of the day supports the treaty change or decision in question. If it does not, the Government can block the proposal during the negotiation of the decision at EU level.  A referendum will also only be held once Parliament has provided for the referendum to be held, by setting the date, the question and the other details needed, as part of its approval of the decision by primary legislation. 
The referendum lock is not intended to catch all treaty changes or decisions. It depends on whether the treaty change or the passerelle involves the transfer of competence or powers from the UK to the EU.  A referendum is not required where a proposed treaty change or a passerelle makes provision that applies only to countries other than the UK, and would not apply here, for example.  The accession of a new country to the EU doesn’t transfer competence or power from the UK to the EU either, and so would not require a referendum. 
What is a transfer of competence from the UK to the EU? 

Competence means the ability to act in a given area.  Competence is conferred on the EU by the Member States of the EU to the extent provided for by the EU Treaties.  In some areas, such as trade, the EU has exclusive competence to act. In other areas, such as the environment, the EU shares competence to act with the Member States. And in some other areas, such as health protection, the EU can support, coordinate or supplement the actions taken by Member States. 
Any treaty change which proposed a transfer of competence from the UK to the EU would trigger a referendum, as would a treaty change which moved a matter from being a supporting competence to an exclusive EU competence, or which removed a limitation or restriction on the ability of the EU to exercise an existing competence.  As would any extension of the objectives of the EU.  There are other decisions that could transfer competence, such as any decision to adopt the Euro, or to give up our national border controls, or join a common EU defence.  Any such decision would also require a referendum.  

But the exercise of an existing EU competence – i.e. new legislation in an area of competence already transferred to the EU – will not trigger a referendum as the competence has already been conferred on the EU in a previous treaty change.
What is a transfer of power from the UK to the EU? 

For purposes of the European Union Act, a transfer of power would be: 

· giving a new power to EU bodies to impose sanctions or obligations on the UK;

· giving up a veto in a significant area - because that means the UK loses the ability to block a measure made under that Article. 

In order to be clear about when a referendum would be needed in respect of the giving up of a veto, Schedule 1 to the Act lists those articles in the EU Treaties which would trigger a referendum in the event of a proposal to give up a veto in that area.   Where a treaty article is listed in Schedule 1, it does not mean that a referendum is needed before we can agree to EU legislation under that article.  It means unanimous agreement is needed for such legislation, and that any proposal to move away from unanimous agreement should be approved first by the people of this country. 
One example is the EU’s multi-year budget, or financial framework.  The UK takes part in the revisions of that framework which have to be agreed unanimously.  This is provided for in the EU Treaties, does not transfer power or competences, and a referendum would therefore not be required.  A referendum would only be required if it was proposed to change the voting rule applicable to the financial framework from unanimity to qualified majority voting and the UK wanted to agree to this change,  as this would mean giving up the UK veto. 

How can we be sure that any treaty change involving a transfer of power or competence will trigger a referendum?

Ministers will have to decide whether any treaty change would transfer power or competence from the UK to the EU, and make a reasoned statement to Parliament explaining their decision.  As with all Ministerial decisions, this would be open to legal challenge through judicial review.  Some changes would always trigger a referendum, such as a decision to give up a veto in Schedule 1, or to join the Euro, or to give up our border controls.

What about treaty changes which don’t require a referendum?

Any treaty change, however small, will be subject to approval by an Act of Parliament.  And any passerelle that does not involve a transfer of competence or power would also still require the approval of Parliament by Act.  

Will this produce lots of costly referendums?

No. The Coalition Agreement makes clear that there will be no transfers of powers or competence for the duration of this Parliament. And historically, treaty changes which transfer powers or competence from the UK to the EU have not been a frequent occurrence.

Do other countries have a referendum lock?

Each country has its own constitutional tradition and framework. But a number of countries have some form of referendum provision in order to approve transfers of competence or power, including Denmark, France, Ireland and Slovakia. 

Passerelles/ratchet clauses
What is a ‘passerelle’?  Is it the same as a ‘ratchet clause’?
There are a number of articles within the existing EU Treaties, which are referred to as self-amending provisions, ‘passerelles’, ‘ratchet clauses’ or ‘bridging clauses’.  There is no one legal definition of what constitutes a passerelle, or indeed one accepted term for these provisions in the Treaties.  Some provide for a modification of the existing Treaties and a change in the scope of EU action without recourse to formal treaty change. Others are one-way options already in the Treaties which EU Member States can decide together to exercise and which allow existing EU competence or powers to expand.  

The European Union Act 2011 strengthens the level of Parliamentary control over the use of such provisions.  As there is no one agreed definition of a ratchet clause, we have listed on the face of the Act those treaty provisions that will require Parliamentary approval by Act of Parliament before the UK can agree to them.  We have also listed a number of treaty articles which would require Parliamentary approval by resolution before the UK can agree to them. 
Why not subject all ratchet clauses to a referendum?

Not all passerelles involve a transfer of power or competence from the UK to the EU. Where the use of a passerelle would not involve such a transfer, a referendum should not be required. Instead, the European Union Act provides for increased Parliamentary control in determining whether the UK can agree to use these other provisions. 
Which ratchet clauses are subject to a referendum lock? 

Section 6 sets out 12 provisions in the EU Treaties where it would involve a transfer of competence or power from the UK to the EU – any proposal to agree any of these decisions would require Parliamentary approval by Act and approval by referendum.  There are two categories of decision:

a) Where we have decided that giving up a veto is significant, we need to put a referendum lock over any way of giving up that veto. This covers:

i. One ratchet clause allowing any of the vetoes in Part Three of the Treaty on the Functioning of the European Union that we have identified as significant to be given up; 
ii. Four of the vetoes relating to foreign and security policy and some aspects of social policy, environment policy and EU finance which we have identified as significant and which could be given up under their own specific ratchet clauses; 
iii. Two ratchet clauses which could allow a veto we consider significant to be given up while the UK and a smaller group of Member States are negotiating under enhanced cooperation arrangements.

b) One-way decisions which transfer competence from the UK to the EU. These are the articles on taking a decision to move to a common defence – e.g. a common army, to set up a European Public Prosecutor, and then for the powers of that Prosecutor to be expanded if the UK is participating in that office, to give up UK border controls, and to join the Euro. 
Which ratchet clauses will require approval by an Act of Parliament?

Articles which add to or reduce what can be done within existing areas of EU competence will require approval by an Act of Parliament. Examples include proposals to add to the list of criminal offences on which the EU can legislate, or to add to the list of criminal law procedures on which the EU can legislate.

What sort of proposals will require a vote in both the House of Lords and Commons?

These are mostly articles which modify the composition or rules of procedure/statutes of existing EU institutions or bodies. Examples include proposals enabling the General Court of the EU Court to organise its workload by establishing specialised chambers to deal with certain types of cases, or proposals which change the rules of the European Investment Bank.

Won’t this slow down EU decision-making?
Not on a day-to-day basis. It will not affect our ability to pursue an active agenda in the EU. On sensitive issues, as with Germany who have similar provisions, there may be some delay but it will not impede effective decision-making.  The UK has always been able to veto proposals that are subject to unanimity anyway, so that fundamental aspect of our working relationship with the EU has not changed. The European Union Act is a domestic measure, designed to enhance democratic and Parliamentary control over the British Government on EU matters. 

What about other Justice and Home Affairs issues, where we have to opt into measures?
We are approaching further legislation relating to criminal justice on a case-by-case basis. In considering whether to opt in, we will put the national interest at the heart of our decision making, to maximise the UK's security, protect our civil liberties and preserve the integrity of our criminal justice system.  We have also made clear our red lines. We will not participate in the establishment of a European Public Prosecutor and will ensure that any proposal by a future Government to join the EPP is put to a referendum.  We will not join Schengen measures that involve the abolition of border controls.
Do other countries have provision for Parliamentary control in this way?

Yes – the use of a number of passerelle clauses require the approval of the German Parliament by law before the German Government can agree to their use. 
The status of EU law in the UK
What is section 18 all about?
Parliamentary sovereignty is the principle that Parliament has the final say on what law takes effect in the UK. Within the UK, directly effective and directly applicable EU law takes effect in the UK legal order by virtue of Acts of Parliament (primarily, though not exclusively, through the 1972 European Communities Act) which Parliament can amend or repeal at any time.   

What does the Act say about Parliamentary sovereignty?

The Act makes clear that directly effective and directly applicable EU law only takes effect in the UK by virtue of the European Communities Act 1972 and where provided for by other Acts of Parliament. This is a declaratory provision and does not change the existing relationship between EU and UK law or the rights and obligations applying to the UK as a Member State of the EU.
Why are you doing this?

Setting out categorically that European Union law takes effect in the UK by virtue of the Acts of Parliament puts the matter beyond future speculation and will assist the courts by providing clarity about Parliament’s intentions.

Will this affect the primacy of EU law?

No.  Under EU law, national laws, including Acts of Parliament, must be interpreted so as to comply with EU rules and where this cannot be done EU law takes precedence.  That is what primacy means. The principle of primacy was established prior to the UK joining the European Communities. By approving UK membership of the European Communities and passing the European Communities Act 1972, Parliament accepted this. This does not impact upon the sovereignty of Parliament; Parliament approved the 1972 Act and other Acts of Parliament giving effect to directly effective EU law. 

Where can I get more information about the Act?

For a copy of the European Union Act 2011 and the Explanatory Notes to the Act, please visit:

http://www.legislation.gov.uk/ukpga/2011/12/contents/enacted 
For information on the Act’s passage through Parliament

http://services.parliament.uk/bills/2010-11/europeanunion.html
For more information on the European Union and its workings, visit the FCO website for more:
http://www.fco.gov.uk/en/global-issues/institutions/britain-in-the-european-union 
