Devolution issues and act of the Lord Advocate – an informal consultation
Submission to the expert group by R L Martin QC
I would support legislation which had the effect of removing from the ambit of section 57(2) of the Scotland Act 1998 the acts of the Lord Advocate in connection with the prosecution of crime.  Having considered the matters referred to in the consultation paper, I offer the following comments.
It appears to me that since the commencement of the Human Rights Act 1998 in October 2000, the operation of section 57(2) in connection with criminal proceedings has provided no greater substantive protection to an accused person but only a particular procedural arrangement which is available to vindicate the Convention rights provided by the Human Rights Act.  This procedural arrangement led to the creation of what might be regarded as an additional criminal appeal jurisdiction in Scotland with the High Court of Justiciary retaining its traditional function as the Court of Criminal Appeal whilst the Judicial Committee of the Privy Council dealt with allegations of breach of Convention rights because such an allegation raised a “devolution issue” under the Scotland Act.  The practical separation between these two jurisdictions has been increased following the creation of the Supreme Court by the Constitutional Reform Act 2005 because the straightforward practical ability of senior Scottish judges who were privy councillors to serve on the JCPC is no longer available.
In supporting the necessary legislative change, I would restrict the limitation of the effect of section 57(2) only to the acts of the Lord Advocate in a prosecutorial capacity, and not limit the application of subsection (2) to any other act of a Scottish Minister, including an act of the Lord Advocate in an administrative capacity.  This might be done by an amendment to subsection (3) to remove the qualification after paragraph (b) and beginning with the words “which, because of subsection (2)…”  This would have the effect of removing entirely from the scope of a “devolution issue” the acts of the Lord Advocate as a prosecutor in respect both of Convention rights and of Community law.  The result would be that the Supreme Court would still have jurisdiction over all acts committed by Scottish Ministers in exercising the powers provided to them by the Scotland Act.  Given that the Scotland Act created a devolved parliament and administration who derive their powers from the sovereign Parliament at Westminster, it is right that there should be a constitutional jurisdiction which is available to adjudicate upon the exercise of those powers.
This would appear to be to be logical because the powers of the Lord Advocate as a prosecutor do not depend, and never have depended, upon the Scotland Act.  The Act did not alter the system of prosecution of crime and the consequences which have arisen in the context of section 57(2) are because the Lord Advocate and the Solicitor General for Scotland were made members of the Scottish Executive by section 44(1)(c).  Had the Scotland Act never been passed, an accused person in Scotland would still have received the safeguarding of his Convention rights provided upon its commencement by the Human Rights Act and these rights could have been the subject of adjudication by the High Court of Justiciary.  The same applies to the rights of a person under Community law.  The Scotland Act did not alter those rights in the context of criminal prosecution.
I would therefore support the removal of the acts of the Lord Advocate in the prosecution of crime from the scope of the Scotland Act including alleged breaches of both Convention rights and Community law.  Such rights can be vindicated within the pre-existing jurisdiction of the High Court of Justiciary.
