Page 1 of |

From: lan Tasker _ ‘

Sank: 0B November 2012 16,12

To: Employee Owner Status Consultation
Subject: TRIM: Implementing Employee Owner Stalus
Attachments: Employea Cwnership.doc

TRIM Dataset: M

TRIM Record HNumber: D12/1381711
TRIM Racord URI: 13444101

Please find attached the STUC response lo the above consultation

lan Taskar

Assistant Socrotary

STUC

333 Woodlands Road
Glasgow G3 NG

Tel, - e = . direct line)
Faa. . 2

Emall, o3

http:fwww Lhereisabetterway org/

hitp:/fwww. ajustscolland.org

hitp:/fwww stuc org uk/20-oct

The information conlained in this message is confidential lo the inlended reciplent. The
dissomination, distnbulion, copying or disclosure of lhis messagae or ifs contents is
prohibited unless authonsed by the sender. If you receive this message in error, please
immediately nolify the sender and delele the message from your system, Neither the
STUC nor the sender accepts any responsibility for viruses and it is your responsibility
fo scan the message and any attachmaon!s,

Scottish Trades Union Congress, 333 Woodlands Road, Glasgow G3IBNG -
= -3 Fan o

18/01/2013






Scottish Trades Union Congress
Response to the Department for Business Innovation and Skills
Consultation on Implementing Employee Ownership Status

Introduction

The STUC is Scotland's trade union centre. Its purpose is to co-ordinate,
develop and articulate the views and policies of the trade union
movement in Scotland, reflecting the aspirations of trade unionists as
workers and citizens.

The STUC represents over 632,000 working pecple and their families
throughout Scotland. It speaks for trade union members in and out of
work, in the community and in the workplace. Our affiliated organisations
have interests in all sectors of the economy and our representative
structures are constructed to take account of the specific views of
women members, young members, Black/minority ethnic members,
LGEBT members, and members with a disability, as well as retired and
unemployed workers.

We are concerned at the arrangements being put in place for this
consultation and we feel that the consultation process does not follow
the principles laid down by the current Cealition Government on how it
engages with stakeholders when developing public policy. Furthermore,
these principles seriously undermine the opportunity for representative
organisations to seek the views of their members following the scrapping
of the guidance issued by the previous Government that said in normal
circurnstances consultations should last for at least 12 weeks.

The principles state that engagement should begin early in policy
development when policy is still under consideration and views can
genuinely be taken into account. The STUC is deeply concerned that
this is the first engagement with the trade union movement in Scotland
and this engagement is about process and not about the policy of
employee ownership.

We feel that it is wrang, in any circurnstance, to carry out a 21 day
consultation, especially when it concerns an issue as fundamental as the
dissolution of someone's employment rights.



Furthermore, we are astonished that the Government is progressing
legislation to make provision for changes to employment law to allow for
greater employee ownership before the consultation process has been
completed and the views of those expressing an interest and taking the
time to respond can be taken into account. The actions of the
Department of Business Innovation and Skills in this regard undermine
the public consultation process and, we would argue, do not display a
degree of openness and transparency demanded under the Coalition
Government's principles for consultation.

Justin King CEOQ of Sainsbury's shared the view of the STUC that
increasing employee ownership, and said on these issues, in an address
to the |GD Food and Grocers' Conference, “the population at large don't
trust business. What do you think the population at large will think of
businesses that want to trade employment rights for money?" '

Additionally, lain Hasdell, Chief Executive of the Employee Ownership
Association, said following the announcement that, “whilst growing
employee ownership should be part of the UK's Industrial Policy, such
growth does not require a dilution of the rights and working conditions of
employees — indeed employee ownership often enhances them”. .

Qur views on the legislative process being started before the public
consultation has been completed are shared by the Employee
Ownership Association and they raise further concerns that none of the
recommendations suggested to the Government should dissolve
employment rights for workers in employee owned companies.

The STUC feels that the Government is working on the misplaced and
mistaken assumption that a growth in employee owned companies will
be a universal panacea in respect of industrial relations and, as a result,
we will witness economic growth. The consultation presents no
evidence to support this position, indeed work carried out by the OECD?
would suggest that there is absolutely no correlation between regulation
and the success or otherwise of economies. Of the twenty seven
countries where greater burdens are placed on employers regarding
employment protection examples can be found where economies, such
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as China are growing to the extent efforts are being made to slow down
the rate of growth, others where their economies have grown at a steady
pace outstripping that of the United Kingdom and others, such as
Ireland, Portugal and Spain where the dire state of their economies are
well documented.

Their research shows that out of the 30 QECD countries, the United
Kingdom was the 3™ least regulated, behind the United States and
Canada in relation to employment protection.

The reality is somewhat different and, while the STUC would accept that
some employee owned companies strive to deliver genuine employee
ownership, many operate as normal with employee owners having little
say in strategic decisions including workforce engagement. In such
companies, industrial relations tensions remain, senior management and
their actions are not trusted and the workers, whether partners or not,
still require the protection of the law and the mechanisms to defend
these rights. Therefore, further deregulation of employment rights for
new employee owners will not necessarily lead to economic growth as
the Government is suggesting.

Question 1

How can the Government help business get the most out of the
flexibility offered and the different types of employment status?

The STUC is concerned that the business already gets tremendous
amounts of flexibility offered by the existing two employment statuses,
employed and self-employed. In particular, the latter is open to abuse,
as employers force workers into self-employment when, in reality, an
employment relationship exists that is, in all aspects other than their tax
arrangements, that of an employed person.

While this arrangement has been condoned for a number of years in the
construction industry, it is becoming more common in other areas, such
as hairdressing, agriculture and aviation.

Individuals working in these sectors have no control over their working
hours as a genuinely self-employed person would. They do not get
holiday pay, they have to make their own arrangements for pension
provision and they are not covered by company grievance or disciplinary
procedures, nor do they have access to trade union representation, or
other employment protection.,
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However, in most cases, they will be provided with the work and the
resources, tools and sometimes even transport to work, in order to
provide their labour for a business owner or company.

The benefit to the employer is that they do not need to meet National
Insurance contributions and the Government misses out on revenues of
approximately £350 million per year.

Employers enjoy the benefits of a flexible labour market when employing
people. Increasingly, larger organisations are employing people on
flexible or zero hour contracts. Again our concern would be that there
are opportunities for exploitation, with companies employing workers
through employment agencies on flexible contracts and not delivering
the hours promised. The STUC is aware of a situation where a large
internet retailer is demanding a flexible workforce, offering anticipated
working hours of 40 to 48 hours per week where previous history shows
workers receive far less.

The Government should recognise the detrimental impact that flexible
working practices have on workers, especially in communities where
there are few employment opportunities. Workers, especially those who
have been unemployed for some time, need to be able to meet their
living costs and budget accordingly. Zero hour contracts and the
associated risk of reduced hours when demand is low provides little or
no security in such circumstances.

The STUC believes that the Government should address the inherent
unfaimess in the existing employment statuses before introducing a
third.

Question 2

Do businesses feel able to use all three employment statuses? If
not, what restricts the use of different statuses?

The STUC is concerned that employers have been allowed, in the
absence of any meaningful regulation, to abuse self-employed status
and, as stated in our response to the last question, create a culture of
false self-employment, where the employer retains control over the
individual's working hours and conditions, while passing the
responsibility for meeting tax and national insurance contributions to the
warker,
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We would also argue that employers are becoming increasing guilty of
abusing the employed status, using flexible contracts and self-
employment to their advantage with little regard to the livelihood or
welfare of the person they employ. Many large organisations no longer
have a human resource function, such services being outsourced and
they employ through agencies. Therefore, the employment relationship
has been weakened and such companies, while perhaps getting the
advantage of flexibility, although this is arguable, do not get the long
term benefits delivered by an established, directly employed workforce,
not least their commitment to a successful organisation, where their
employment rights are respected.

In respect of employee owned companies, the STUC is aware of
organisations where there is a long history of employee ownership and,
in most cases, this has arisen through succession planning where
founders, for altruistic reasons, have seen this as the best future for the
organisation when they come to retire.

However, the STUC is under no illusion that the proposals being
suggested by the Government are not built on altruism, but on denying
individuals employment protection in exchange for company shares,
Without proper regulation and enforcement of any new generation of
employee owned companies, our fear would be that workers surrender
their rights for shares that turn out to be worthless and this will only
become a reality after they have been dismissed, made redundant or left
of their own accord.

Cluestion 3

What restrictions, if any, do you think should be attached to the
issues of shares or types of shares?

The STUC would wish to repeat our opposition to this proposal.
However, it is clear from the Government's action to legislate to make
provision to increase employee ownership that these proposals will be
implemented.

Therefore, the STUC would see it as being important that the
Government ensure that companies wishing to offer shares in exchange
for employment rights should demonstrate that their company finances
are sound and their record on employment rights should also be taken
into account record.



Companies with a record of successful employment trbunal cases or
health and safety prosecutions should be disbarred from offering
employee ownership until such time that any regulator is satisfied that
the employees investment is not likely to be jeopardised by adverse
employment tribunal decisions, health and safety prosecutions and any
subsequent reputational damage.

Question 4

When an employer buys back forfeit shares, should this be at full
market value or some other level (e.g. a fraction of market value)
should some other level be allowed in certain circumstances?

The STUC is of the view that the forfeit shares should always be bought
back at least at full market value. It would simply be unacceptable to the
STUC that, having given up employment protection to take a share in
the success or otherwise in the company that any consideration should
be given to allowing employers to reduce any employee owners
investment, regardless of the reason for termination of employment.

We would accept that, in some circumstances, such as where criminal
acts are committed against the employer, it should be possible for that
employer to recover any loss against the value of the shares by taking
appropriate legal action. Any deduction from the full market value
should, under no circumstances, be decided by the employer and should
be decided by the court or some other form of arbitration.

Question 5

How should a company go about carrying out an evaluation of
shares? What would the administrative and cost impact be for a
company of an independent valuation was required?

Any evaluation of shares should be carried out independently and by
qualified individuals with the competence to analyse financial information
supplied by the company and the legal authority to pursue employers,
where false information has been supplied in attempt to deliberately
undervalue the company. The STUC believes that the Inland Revenue
should carry out this function under the existing functions of the HMRC
Share and Assets Valuation Branch.



Question 6

The Government would welcome views on the levels of advice and
guidance that individuals and businesses might need to be fully
aware of taking on employee owned status?

The STUC believes that the Government has a moral, if not legal,
obligation to ensure that individuals who wish to give up employment
rights and participate in the proposed employee ownership schemes are
provided with access to legal and financial advice to allow employees to
make the decision that is right for them after full consideration of the
advice received. We believe that there should be a legal obligation on
employers wishing to introduce such scheme to provide this advice and
penalties applicable when they fail to do so.

Question 7

What impact will allowing individuals’ limited unfair dismissal
protection have on employers’ appetite for recruiting?

The STUC does not believe that there is any credible evidence to
support the Government's position that an even more lightly regulated
labour market, in respect of employment protection, will encourage
employers to recruit and, as a result, fuel economic growth. Analysis of
the report by the OECD Directorate of Employment Labour and Social
Affairs referred to in the introduction clearly shows that there is no
evidence to show that reducing employment protection will fuel the
appetite for recruitment. This is clearly the view of the Employee
Owners Association who have concerns in relation to the Government
proposals and question why someone wishing to participate in employee
ownership should have to surrender any aspect of their employment
rights.

The Government has provided no further evidence, other than
submissions made to the Red Tape Challenge website to suggest that
current levels of employment protection are having an adverse impact
on recruitment by companies. We have made our views on the quality
and quantity of evidence submitted to that website and we do not believe
that the Government should progressing public policy decisions on such
flimsy evidence.



The STUC believes that employers are not recruiting due to a lack of
confidence in the economy and no indication of there being any
indication of a sustained recovery. The Government has to create
economic growth and move away from austerity and provide confidence
that employers should invest in recruitment. If employers wish to adopt
the employee ownership model as part of any future recruitment
strategy, then that should not be at the expense of sacrificing
employment rights.

Question 8

What benefits do you think introducing the employee owner status
with limited unfair dismissal rights will have for companies?

The STUC can see no significant benefit for employers as a result of
introducing the new employee owner status, as the proposal to remove
employment rights in exchange for shares does not stand up to scrutiny.
Qur concern is that employers may force workers to accept employee
ownership in order to remove their employment protection without
having any intention of promoting genuine employee ownership. The
STUC remains unconvinced that these proposals will provide employee
owners with a meaningful role in the future of the organisation. On the
other hand, all the benefits appear to be in favour of the employer who
will be able to fire individuals, buy back their shares knowing full well that
the employee will probably not be able to afford to seek redress at an
employment tribunal, given the Government's intention to introduce fees
for raising claims next year.

Question 9

Do you think benefits will be greater for larger, smaller or start-up
businesses?

The STUC does not believe that big business will see any great benefit
in promoting employee ownership using the model being proposed. At
the moment, there are larger companies operating successfully, all of
whom operate under existing employment legislation and recognise the
benefits of doing so. We would have concerns if this position was to
change and employers operating under existing employee owned status
felt empowered to dilute the employment rights of their existing
employees and seek to operate the new less favourable model.



The STUC would see the benefit of this proposal for smaller
organisations, as this appear to be the population within the business
community that appear to have a problem with meeting their obligations
to their workers, not just under health and safety

Question 10

What impact, if any, do you think the employee owned status will
have on employment tribunal claims, e.q. for discrimination?

We believe that the proposals will result in an increase in employment
tribunals, although we would suggest that applications are more likely to
come from individuals submitting claims following dismissal and seeking
to demonstrate that their dismissal fell within the category of those
judged to be automatically unfair. In the case of redundancy, the
redundant employee owner may seek to assert that their selection for
redundancy arose as a result of activity that would have been classed as
automatically unfair in a dismissal situation, such as their trade union
membership, trade union activity or blacklisting.

The STUC also considers that there may well be an increase in
discrimination cases, as it becomes difficult for this policy to work in
practice. We are particularly concerned about employees who agree to
take on ‘employee owner' status at a certain point in their career and
then find that their situation changes. In our view, it is not conducive to
good employment relations to have staff doing similar work, but who are
unable to access the same rights and protections as their colleagues. It
is also not clear from the proposals, what rights these staff members will
have, if any, to revisit their decision.

We are also concerned that these proposals could have an effect on
discrimination claims, particularly if employers encourage certain types
of people to become ‘employee owners' and others to simply become
employees. It is, therefore, possible for this status to be abused by
employers and it, therefore, opens the door to higher levels of
discrimination in workplaces across the UK.

While ‘employee owners' will still be able to take cases of unfair
dismissal when they relate to a protected characteristic, if successful
they will no longer receive a compensation element related to the
dismissal itself, for example, with regard to redundancy pay or loss of
earnings.



The STUC is concerned that this effective lowering of the compensation
associated with unfair dismissal on the grounds of a protected
characteristic would decrease the incentives on employers not to
discriminate and, therefore, this policy may produce negative results with
regard to equality.

Question 11

What impact do you think introducing the employee owner status
with no statutory redundancy pay will have for businesses, in
particular smaller businesses and start-up businesses? What
negative impacts do you anticipate and how might these be
mitigated?

Question 12

What impact will this change to maternity notice period have on
employers?

The consultation document states that “In May 2010, the Government
committed to review employment laws for "employers and employees, lo
ensure they maximise flexibility for both parties while protecting faimess
and providing the compelitive environment required for enterprise to
thrive”. The STUC is unclear, however, why the Government feels that
this 16 week bar achieves this aim. Allowing employees on maternity
leave to give 8 weeks' notice of their return date seems to strike a good
balance between flexibility for the woman on maternity leave, and the
ability to forward plan for businesses. It also allows for two months’
notice to be given to any maternity cover that has been recruited to fill
the post of the woman on maternity leave. This seems a reasonable
notice peried and would be in line with the majority of employers’
policies.

It is our understanding that these provisions work well in the labour
market at present and that most women on maternity leave aim to give
as much notice as possible to their employers and usually give more
than the 8 weeks' minimum. Having flexibility in the system does,
however, allow women on maternity leave to better plan for their own
circumstances and supports women to balance their own situations
more easily.

The STUC is unsure of where the benefit comes to employers or
employees if this is extended to 16 weeks.
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Question 13

What, in your view, would employers do if employees wish to return
early without giving 16 weeks’ notice?

It is difficult to anticipate what employers would do in this situation, but
the STUC is aware of cases where employers have agreed to
employees returning to work after giving a shorter notice period than 8
weeks. These sort of arrangements are often facilitated by trade unions
in unionised workplaces, where systems are in place to allow bargaining
between employees and employers and where working relations are
often, as a result, more positive. We do, therefare, anticipate instances
where employees will be able to return to work without giving the full 16
weeks' notice.

We are concerned, however, that this relies heavily on an element of
goodwill on the employer and does not take into account the role that the
law is supposed to play in this area. It is our view that statutory
minimums should be in place to protect workers and to ensure that they
receive certain minimum protections. It should not be the case that the
law requires 16 weeks' notice, but employers routinely accept shorter
notice period. Rather, the law should keep pace with the practice of most
employers. Equally, it should not be the case that the system is rigid and
inflexible for the employees trying to return from maternity leave. It
should be remembered that household situations can change and that
the woman making this request could be doing so because her partner
has lost his job and the women is now required to return to work to
support the household. Requiring a 4 month notice period in this
situation seems particularly punitive and may be something that the
family simply cannot sustain and the woman concerned may have no
option but to seek new employment, rather than return to her previous
employer. It is our view that this would be an extremely negative
outcome and would increase the difficulty fer employers in running a
successful maternity system, while increasing the stress which the
system places on employees.

Question 14
How will these changes impact on a company's payroll provisions?

The STUC has no response to make regards this question,
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Question 15

What effect will a compulsory 16 weeks’ early return notice period
have on the length of maternity leave that mothers take or adoption
leave that parents take?

It is difficult to anticipate this, It is unlikely, however, to discourage a
woman who wishes to take her whole entitlement of maternity leave, as
most women decide their maternity period before going on maternity
leave based on their current circumstances, The employees affected
most by this change are those that wish to take a shorter matemnity
leave, for example, 3 months. Under the previous system, employees
wishing to take only 3 months' maternity leave could confirm their return
date with their employer after the baby was born and once they felt more
settled in their situation. Under the new proposals, these employees
would have to have firm arrangements in place before they go on
maternity leave, in order to meet the 16 weeks' minimum.

The most likely effect of this policy, therefore, is that it encourages
employees to take at least 16 weeks off and discourages shorter
maternity arrangements.

Question 16

Do you think that 4 weeks is the right period? If not, why not?
What would be the impact of a shorter or longer period?

The STUC does not support any limitation of the period for requesting
flexible working on return from paternal leave, by restricting this to four
weeks, returning workers will be pressurised into making decisions on
their future working arrangements without having had sufficient time to
fully appreciate the impact that their existing working arrangements have
on their child caring responsibilties. The STUC does not believe that
any reasonable employer wishing to promote themselves as a family
friendly employer would support this measure.
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Question 17

What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Our concern with this proposal is that the Government is sending the
wrong message to employers in that it supports employers who do not
wish to invest in staff development. The whole ethos about employee
ownership is about creating a work environment where the employee
has a vested interest in the success of the company and we would see
staff development as being central to that success. The Government's
proposal in respect to time off for training will allow unscrupulous
employers to deny staff training. This would undoubtedly lead to a
demoralised, demotivated and poorly trained workforce that appear
contradictory to some of the existing examples of employee owned
companies that the Government is keen to promote.

Question 18

Do you have any comments on the Government's intention not to
amend Company Law to implement the employee owner proposal?

The STUC has no response to make regards this question.
Question19

The Government welcomes views on particular safequards that
would need to be applied, in order to minimise opportunities for
abuse?

The STUC is strongly of the view that there has to be an acceptance by
the Government that any regulations put in place in an attempt to
increase employee ownership should be properly enforced to ensure
that individuals are not being coerced into signing away employment
rights. Companies, paricularly new starts, should not be allowed to
enter into employee ownership schemes until financial safeguards that
would require to be set by the Government have been met. The
Government should ensure that periodic audits of employee owned
companies are carried out, in order to protect the employees'
investment, and any indication of attempts to undervalue the shares
should result in prosecution.
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The employer should fund access to independent legal and financial
advice for employees considering participating in employee ownership.
The Government should also provide information and guidance in
addition to legal protection and regulatory enforcement; this should also
make clear the difference between established employee ownership
schemes and those being proposed under the new arrangements with
less favourable employment rights.

Question 20

The Government welcomes views on whether the existing tax rules
which apply for share-for-share exchanges {such as might happen
when a company is taken over) and schemes of reconstruction
should apply where shares are issued in return for taking up the
new status involved?

The STUC has no response to make regards this question.
Question 21

What impact do you think the proposal will have on labour market
flexibility, that is in relation to hiring and letting people go?

Please see our response to Question 7. We do not believe that a more
lightly regulated labour market will have much impact on employers’
decisions to hire and fire workers. This assumption is based on the
comments of a minority of employers who responded to the red tape
challenge.

Our concern would be that employee owners will be seen as a flexible
resource, as this is the message the Government is giving. As
unscrupulous employers will be able to off load employee owners when
share prices dictate it is economically beneficial to do so. There appears
to be neither any acknowledgement by the Government that removing
rights to statutory redundancy protection opens up this possibility, nor
any suggestion that legal protections will be put in place to prevent this
eventuality.
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Question 22

What would the impact be on your business?
The STUC has no response to this gquestion.
Question 23

What are your views on the take-up of this policy by:
a) Companies
The STUC does not believe that these proposals will deliver any
great increase in employee ownership, as the Government has
failed to understand the real reason that employers are not
recruiting. We feel that it is unlikely that smaller employers,
especially start up businesses and those involving innovative
products, will want to surrender any level of control over their
organisation, or a financial investment in the product they are
developing. We would also question how much of the
organisations share capital they would be willing to give over to
employee owners and whether this shared between all the
participants is beneficial to the employee shargholders. Where
these proposals may have an impact is in organisations that want
to exploit the Government's approach to employee ownership,
where that ownership comes at a cost to their employment rights,
namely the right not to be unfairly dismissed, the right to request
flexible working and less favourable maternity leave arrangements.
b) Individuals

If the Government intends to go ahead with this proposal, they will
have to ensure that this new generation of employee owners are
protected from exploitation and their “investment® is protected.
They have to be given legal advice regarding the implications of
surrendering their employment rights in return for a stake in their
company, an investment that, certainly in the case of start-up
companies, could be extremely risky for employee owners not
provided with adequate investment advice. We are of the view
that individuals will be extremely cautious regarding investing in
any prospective employers business and we would be fearful that
some employers may place undue influence on individuals to
whom they offer employment to accept the employee ownership
option or face losing the offer of employment.
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This new breed of employee owners have to be protected and the
employee -owned companies have to be properly regulated,
including being subject to enforcement, to ensure compliance with
the law and prosecution where employers breach the regulations.

Question 24

What are your views on the equality impact assessment? Are there
other equality and wider considerations that need to be
considered?

The rationale behind the proposal contained in the equality impact
assessment makes assumptions in support of the proposals that are
vague and no evidence is provided to support these assumptions. In the
second paragraph, reference is made to the risk of being taken to
employment tribunals and the costs of providing some rights creating
barriers to hiring employees, no evidence is provided and would suggest
that removing employment rights from workers will not overcome these
risks in a way that is fair to employees. Again, no evidence is given to
justify why this is deemed fair, when existing employee owned
companies actually appreciate the benefits of protecting the rights of
their workforce,

The STUC does not share the optimism of the Government that
employee owners will potentially have a greater attachment to the
company, because of the stake they own. Our view is that this will be a
high risk stake where the employers retains control of the company, its
finances and the strategic direction of the organisation. The employee,
on the other hand, is still at risk of being made redundant without being
entitled to statutory redundancy pay, being dismissed and having to
prove their dismissal was automatically unfair, being restricted in the
time they have to request flexible working and having to give longer
notice of intent to return to work after maternity leave, regardless of any
particular family circumstances that may make this difficult for the
returning employee owner with the only option being to resign.

In any of these eventualities, the employee owner will lose the financial
investrment they have in the organisation. The STUC does not agree with
the assumption that there are no significant equality issues imposed
during dismissal. Our view would be that lower paid employee owners,
women, disabled, younger and BME workers would be less likely to
have the financial resources to go to an employment tribunal to prove
any dismissal was automatic.
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Our fear would be that company decision makers would be willing to
take a risk and identify individuals from any of these groups when
seeking to downsize their workforce, either through redundancy or some
less transparent method, such as capability procedures. The impact
assessments state that one in five of unfair dismissal claims relate to
long term illness or disability. We would suggest that this is a significant
amount and an indication on how workers with long term health
conditions and disabilities are treated under the existing employment
statuses. We are extremely concerned that removing employment rights
not to be unfairly dismissed will only place this group at greater risk. At
the same time, we also believe proposals to introduce fees for lodging
claims at employment tribunals will also have an adverse and potentially
discriminatory impact on vulnerable workers and will act as a deterrent
to seeking justice.

The equality impact assessment also suggests that there is no evidence
to suggest any of protected groups will be adversely affected by the
potential to undervalue their employment rights. We do not helieve this
to be the case and would suggest that there is a danger for any group
that might not have complete work histories, or experience in the world
of work, to undervalue their employment rights, particularly in
workplaces where there is no representation.

The STUC is also concerned that the proposals fail to provide enough
information to fully assess the impact that these proposals will have on
working carers. While the statistics provided show little difference in the
percentages of men and women participating in flexible working
arrangements, the STUC is extremely concerned that these statistics are
limited, given that they relate only to full time work. In our experience,
the maijority of flexible working requests relate to workers moving from
full time contracts onto a form of reduced hours working that would
classify the employee as part time. It is, therefore, odd not to consider
part time employees in the data, when determining which employees
currently rely on flexible working. While both men and women take
advantage of flexible working requirements, women are more likely to do
so while working part time and are more likely to be forced to leave
employment, in order to meet caring commitments if this flexible working
is unavailable,
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Therefore, we believe that giving up rights, regarding flexible working
would have an adverse impact on women compared to men and this
effect is currently being masked by the statistics provided.

STUC
November 2012
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Consultation on implementing employee owner
status

- response form

A copy of the Consultation on implementing employee owner status: can be
found at: hitpifwww.bis_gov.uk/Consultations/consultation-on-implementing-
employse-owner-status?cat=open

You can complete your response onling through SurveyMonkey :
{hitpsifwww.surveymoankey.com/s/50J0935)

Alternatively, you can email, post or fax this completed response form lo: Email:
implementing.employee@bis.gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS) 3 Floor Abbey 1

1 Vicloria Street

London SW1H 0ET Fax: 0207-215 6414 The Department may, in accordance with
the Code of Practice on Access (o Governmenlt Informalion, make available, on
public requeslt, individual responsas. The closing date for this consultation is: 8
Movemboer 2012



Question 1: How can the government help businesses get most out of tho
floxibility offered and the different types of employment statuses?
Comments:

Flexibility is imporiant to business, especially small and medium sized businesses
(“SMEs" but simplicity and certainty is also vital. There is already confusion and
complexity for SMEs around the differences between employee, worker and self-
employed contractor and this proposed employee owner contract potentially
creates a further calegory amongst staff demographics which might add to
complexity and uncerlainty.

Question 2: Do businesses fool able to use all three employment statuses? If
not, what restricts the use of different statuses?
Commuanis:

The consultation paper does not sel out exactly how lo determine the difference
between tho three categories bul this category might be particularly helpful for
founder shareholder/directors or non-execulive directors who are normally treated
as employees for all lax purposes though displaying characterislics of non-
employees.

Question 3: YWhat restrictions, if any, do you think should be attached to the
issue of shares or types of shares?
Commaents:

Thera should be freedom and flexibility for the employer to choose the type of
shares to be used (i.e. the employer chooses whether shares carry restrictions or
not and if so to what extent shares are restricled in lerms of rights compared with
other classes of shares in the company) as previous evidence (submilled 1o the
Office of Tax Simplification earlier this year as part of the review of approved share
plans) has already shown that plans such as Company Share Option Plan ((CSOP')
that have prescriptive measures in place in this regard create barriers 1o smaller
privale companies operating employee equity incentives.

In our experience the flexibility of the Enterprise Management Incentive Plan in
terms of the type of share to be used for that plan is very much a valued fealure
that allows SMEs to offer shares lo employees whereas they might not otherwise
do s0. Should the same provisions be mirrored for these proposals then that would
be welcomed and the redeemable share prohibition might also be acceplable.

Additionally, this should not be limited to new issues of shares so that transfers
from existing shareholders would be permilied within these proposals. Limits on the
classes or restrictions on shares would only impose compliance burdens in terms of
professional costs and the time laken to ensure the legislative requirements are
meL

Mote here that the value range starting at £2,000 might prohibit participation by
start-up companies where the value of the shares at the outsel is likely 1o be below
this minimum. Presumably there would also be a fasl-tracked advance valuation
process with HMRC Shares and Assets Valuation along the lines of that in place for
Enterprise Management Incentives ('EMI').
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From a tax perspeclive, whether there are restrictions or nol, Part 7 of ITEPA will
pick up tax on manipulations in rights and restrictions or conversion rights. Any
residual risk might be covered by a general anli-abuse provision applying to these
proposals,

Quastion 4: Whon an employer buys back forfeit shares, should this bo at full
market value or some other level (eg. a fraction of market value) should some
other lovel be allowed in certain circumstances?

Comments:

For commercial reasons small privale companies should have transfer restrictions
requiring equity forfeiture or transfer for nil or nominal sums for *bad leavers'
{usually anyone leaving voluntarily or for misconduct) and may sometimes offer
more generous market value pricing for 'good leavers’ (lypically encompassing
those leaving due to death, retirement, ill health, etc). To impose specific
requirements as to markel value related buy backs could prohibit the Company
from funding the buy back if it could not raise sufficient finance, thus leaving a small
company with an awkward minority shareholder. Further, the coslts of valuation,
both for the Company and HMRC, and the time involved agreeing the valug, would
be a disincentive to taking up the proposed shares in the first place. Pre-transaclion
valuations would be essential.

If market value were a requireament, would this be on the basis of actual market
value or unrestricted markel value and would there be the usual assumplion of a
willing buyer and willing seller even though it was a forced sale or purchase? Also
we would suggest that it would ba imporiant for discounts o be applied to reflect
minorily Interests,

Finally, if a purchaser in fact paid more than the market value (inadvertently,
perhaps needing o purchase quickly as an employee owner lefl and before the
values could be agreed with HMRC) would there be any additional income tax or
other liability ansing for the employes owner?

Question 5: How should a company go about carrying out a valuation of tho
shares? What would the administrative and cost impact be for a company If
an independent valuation was required?

Comments:

See comments above. The professional costs for valuation vary but might typical
be between £1,000 and £3,500 + VAT the risk of a company not seeking
professional advice is that the shares might be over-valued at the time of
acquisition by the employee owner thus increasing any up-front lax charge and
reducing potential for exempt gain. This valuation would need to be underlaken by
private companies al each instance of award and therefore a recommendation
might be that the valuatien was agreed by HMRC SAV for a six month pericd
(excepting malerial changes in circumstances) as for a Sharo Incentive Plan rather
than the 60 days currently for EMI.

Question 6: The Government would welcome views on the leveol of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status.

Comments:
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The situation proposed perhaps seems comparable to the requirements for a
departing employee o be independently advised in the context of a compromise
agreement, The employes owner! investor would need advice on Lhe reduction in
legal rights, the tax and national insurance implications and also, perhaps,
independent financial advice on the proposed invesiment. This is not advica the
company could offer. Would the cosls of providing this, if bome by the employing
company, be a laxable benelit for the employee or a corporation tax deductible
expensa for the company? The cosl and inconvenience might be a deterrent.

Note, would the provision of this advice fall to be investment business under FSMA
2000 and would this award fall within the employee share scheme exemption of
FSMA 20007 Whilst there are exemptions for employees' share schemes as
defined in section 1166 of Companies Act 2006 an arrangement for a single person
who is not categorised as an employee would nol appear 1o fall within the definition
of an employees’ share scheme: discussed further below.

Perhaps there might be some form of warning and self-certification exemption
provided In the contractual agreement whereby the employea owner acknowledges
the investment risk and the rights walved and that they have been advised to take
independent advice and are not relying on advice provided by any officer or
employee of the company?

Question 7: What impact will allowing individuals limited unfair dismissal
protection and equity shares have on employers' appetite for recruiting?
Comments:

Wa suspect there will ba little impacl. The responses above highlight areas whore
such proposals are likely to bring with them increased cost and compliance and
there is not necessarily a quid pro quo saving. Il is not possible to ask employee
owners lo walve rights re discrimination claims and that is where the greatest
financial exposure lies for employers. The legislation relating to unfair dismissal has
already been changed recently in employers' favour meaning that a two years'
conlinuous service Is now required rather than the previous one. Arguably a wider
extension of NIC employer reliel would be a more attractive and effective incentive
to boost recruitment. In parlicular employers should not, contrary lo the proposal,
be able to ofler this as the enly model of employment for new recruils and more
needs to be done to encourage employers o offer enhanced employee owner
contract terms,

Would a company be required to include details in any advertisement for a job or
Job specification that the position will be as an employee owner?

Question 8: What benefits do you think introducing the employee owner
status in with limited unfair dismissal rights will have for companies?
Comments:

Perhaps the benefit is limited as companies do not engage employees expecling lo
dismiss them. In any event, would the company remain at risk for breach of
contract or wrongful dismissal clalms on a dismissal.



Will there be any corporation tax reliefl for the dilulion cost suffered by other
shareholders? Such relief is available in cerain circumstances under approved
shara schemes.

Question 9: Do you think these benefits will be greater for largor, smaller or
start-up businossos?
Commenls:

As noted earlier the £2,000 de minimis level may preclude embryonic slart-ups as
the appropriale (Iin lerms of share capilal percentage) level of equity awards may
not yet have sufficient value to meet that entry level award value,

An individual already has a £10,600 CGT exemption and is sometimes permitled to
transfer some of their shares lo a spouse or civil partner and then their personal
CGT exemption can be used also. Furthermore, excepl in the case of a sale of lhe
business, shares can be divesled over a period of time, thus an employee might
choose to sell shares in tranches lo make regular use of the annual CGT
exemption to ensure no tax charge arises.

There therefore needs lo be some significant share growth and/or a clilf sale event
if the gains realised by employees owning shares are ever 1o be liable to capital
gains tax. This might well explain why the employee-owner contracls have been
promoted as being paricularly relevant to smaller, fast growth, entrepreneurnial
businesses, albeil all businesses will be able lo use the new contract model.

We have also observed that the employee-owner share awards are not exempt
from income tax or national insurance and therefore an up-front tax charge may
arise where shares are acquired for less than markel value. This is a very real
problem and likely to be the biggest deterrent unless there Is a hold-over election
mechanism in place to defer collection until any future gain is realised.

Clearly share valuation is a relevant consideration here and the attraction of these
now omployea owner shares may largely depend on the share value growth
potential.

Entrepreneurial companies tend lo aim to grow share value significantly over a
short time frame. Thelr olfering may be very much of the moment and there may be
just a very short window of opporiunity to maximise first mover advantage,
generate market leader revenues and then negotiale a trade sale lo a sirategic
acquirer. Employees who are recruited whilst such ventures are in their formative
early years can acquire equity whilst there is litle entrenched value and then reap
significant gains when the ultimate exit matedalises, Their tax charges can be
minimised but a very large exit value can still land them with a hefty CGT bill. The
lure of a lotal CGT exemption might therefore appeal lo this demographic but will
such employees be happy lo sacrifice employment law rights in exchange? If rare
highly skilled talent is lhe targel recruit lhen surely they have their pick of
employers and other employers or non UK jurisdictions may offer more atiractive
worker rights for them as an employee.

More established businesses will have a potentially significant share value already
and therefore employees acquiring equity in those employer companies will be
keen to ensure discounts can be agreed with HMRC to negotiate a market value
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acquisition price that is affordable and to ensure thal any upfront income tax charge
arising in respect of free or discounted share awards is minimised. If the business
is quoled on a stock marketl then the markel has established the pricing and
discounting faclors available lo privale companies will nol apply.

Such businesses owners may not have any ambition to sell. They may wish lo
preserve the trading of the business as an independent business that is owned in
perpeluity by its employees or any sale plans are so dislant as to have no impact
on employee behaviour. The business may have already passed its peak growth
slage and is axperiencing slable performance with slight growth forecast. With no
cliff exit event (so sale of shares in tranches within exisling annual CGT allowances
is possible) and lesser share value growth polential and an upfront tax charge,
employees of these businesses may feel no compulsion lo seek further CGT reliel
and instead find that their tax position can be sufficiently protected by receiving
their awards within existing approved share plan frameworks e.9. reo shares under
a Shara Incentive Plan, indeed it is surprising that an uplift in the SIP plan limits has
not been proposed as this would probably have been welcomed more warmly.

The application of employee owner slalus may be appropriate for non-executive
directors of larger quoted companies where the UK Corperate Governance Code or
investor guidelines recommends the holding of shares by non-execulive direclors
during the office and for at least one year thereafler, aligning such direclor's
interests with shareholders.

Question 10; What impact, if any, do you think the employee owner status will
have on employment tribunal claims, e.q. for discrimination?
Commants:

As noted above there is no ability to waive righls for discrimination claims and
therefore significant employment tribunal exposure remains.

Question 11: What impact do you think introducing the omployee owner
status with no statutory redundancy pay will have for businesses, in
particular, smaller businesses and start up businesses? What negative
impacts do you anticipate and how might these be mitigated?
Comments:

Would there be scope for an employing company lo be liable for some sorl of
wrongful dismissal claim even if statutory redundancy did not apply? The
redundancy exposure Is financially more relevant re longer serving employees and
there is an option and not obligation to move exisling employees to the new model
contract.

Question 12: What Impact will this change to matemity notice period have on
employers?

Wa have not responded to this question as others will be better qualified lo assess
impact on this matter.



Commants:

Question 13: What, in your view, would employers do if employeoes wish te
return oarly without giving 16 weeks' notice?

Comments:

We have not responded to this question as others will be better qualified to assess
impact on this malter.

Question 14: How will these changes impact on a company's payroll
provisions?
Comments:

Where shares are Readily Convertible Assets the uplfront tax charge on acquisition
of the sharas will need to be collected under PAYE and this is likely lo be
burdensome for payrall.

Quostion 15: What offect will a compulsory 16 weeks' early return notice
period have on the length of maternity leave that mothers take or adoption
leave that parents take?

Comments:

Would women who do not inlend (or cannot afford) to have a long malernity leave
find themsealves needing tc give notice immedialely before or shorly after birth?

Question 16: Do you think 4 weeks is the right period? If net, why not? What
would be the impact of a sherter or longer period?

Comments: We have nol responded lo this question as others will be belter
qualified to assess impact on this matter.

Quaestion 17: What impact do you think this proposal would have on the
abllity of employee owners to access support for training?

Comments:

We have nol responded 1o this question as olhers will be better qualified to assess
impact on this matter.

Cuostion 18: Do you have any comments on the Govemment's intention not
to amend Company Law to implement the employee owner proposal?
Comments:

See commenlts for Question & and the doubl expressed whether an arrangement
for a single employee owner could ever fall within the section 1166 Companies Act
definition of employees’ share scheme. Some change would be required. Note that
this definition is used for other subsidiary legislation, e.g. the FSMA 2000 (Financial
Promations) Order 2005. We would therefore suggest that the definition should be
extended lo include a single ‘person’,



The comments in the Nuttall Review pointing out the difficulties for a company
seeking to buy back shares are endorsed. Change would be needed lo avoid this
being a deterrent to participation.

Question 19: The Government welcomes views on particular safeguards that
would noed to be applied, in order to minimise opportunities for abuse.
Comments:

Under this arrangement an employee owner might receive shares on which
significant tax is pald at the cutset, A change of ownership of the majerity of the
shares mighl then cause him/her lo be ousled unfairly and the shares either
become worthless due o market conditions or due to the share transfer righls and
having no right 1o compensation for loss of office and no right to the repayment of
the tax (and possibly national insurance) paid on acquisition of the shares. This
might not be abuse of the provisions but there is scope for the employee owner
gelting a very bad deal.

Further, there is very little incentive for an employee or prospective employee to
take this route. Many companies would be able to offer qualifying EMI eptions that
would provide a CGT basis of laxing the growth in value of the shares without an
upfront tax charge and restricted employmenl rights. If thal wera nol possible (e.g.
the employee owner was interested in more than 30% of the relevan! share capital)
then the employee owner might acquire restricted shares and by enlering inlo a
section 431 election ignore the valuation impact of the restriclions, possibly creating
an immediate lax liability for any undervalue but securing capital gains lax
treatment for future growth.

Question 20; The Government welcomes views on whether the existing tax
rules which apply to share-for-share exchanges (such as might happen when
a company is taken over) and schemes of reconstruction should apply where
shares issued in return for taking up the new status are invelved

Comments:

There would need to be legislation to permit the tax treatmen! to pass to now
shares acquired by virlue of the eriginal holding. This is currently a problem for
restricled shares where there has been a section 431 election and there would be a
similar issue for employee owner shares. In particular, while the employeo cwner
remained a direclor or employee of some description section 4218(3) would deem
all new shares acquired as employment related securities and subject to Parl 7 and
by section 421D shareholdings derived from a previous holding fall lo be
employment relaled securitles.

Question 21; What impact do you think the proposal will have on labour
market flexibility — that is, in relation to hiring and letting people go?
Commonis:

We have not responded to this gquestion as others will be belter qualified lo assess
impact on this matier.

Question 22: Would you be likely to take up the new status? What would the
impact of the status be on your businoss?
Comments:



There would be no advantage since future gains for our employees are structured
as capital gains currently and exemptl if held for 5 years under the Share Incentive
Plan without the loss of employment rights and without an initial tax liability.

Question 23: What are your views on the take-up of this policy by:
a) companias?

b} individuals?

Comments:

A) Companies: exploilative employers might seek (o operate this new confract
model as the only method under which new hires will be recruited and if this
practice became prevalent then it might only serve to drive an increasingly
globally mabile workforce oul of the UK to jurisdictions offering betler
employment rights.

As share scheme advisers we have already received expressions of
interests from companies interesled to learm mora about this new
opportunily so there is some level of interest and appeal lo employers bul
that is often because they have taken the press comments at face value and
when the associated matters of share valuation, buy-backs, up front-tax
charges and alternalive exisling equity plan arrangements (HMRC approved
and unapproved) are explained, together with the matters outlined in
response to Q 9 above, more often than not their objectives can be met
using existing plans. We have nol yet received an expression of interast
where the averarching ambition was lo eliminate risk of employment tribunal
claims and the driver for enquiry is usually a request to know if this proposal
is a belter and easier way (o provide shares 1o employeas.

B) Individuals: The press attention has already stirred up concern amongst
soma employoes to whom approved share plans are currently being
launched and we have had to issue reassurance thal the plans being
implemented by their employers do not require any sacrifice of employment
rights. The appeal or lack of appeal to individuals in relation lo the
employee owner conltract model is already covered in the response
comment to O 9 above.

Quostion 24: What are your views on the equality impact assessment? Are
there ather equality and wider considerations that need to be considered?
Comments:

As wea do not advise on equality issues we are not commenling on the equality
impact assessment.

Quaestion 25: Thank you for taking tho time to let us have your views. We do
not intend to acknowledge recelpt of individual responses unless you tick tho
box below.

Please acknowlaedge this reply by email to [hifrm2, co.uk

Question 26 : At BIS we carry out our research on many different topics and
consultations. As your views are valuable to us, would it be okay if we were
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te contact you again from time to time either for research or to send through
consultation documents?
Yes

Please contact:

Liz Hunter

Associate Direclor

The RM2 Partnership Lid
Sycamore House

B6-88 Coombe Road
New Malden

Surrey

KT3405

Tel: 3
Email. _
Wabsile:

S Crown copyright 2012

You may re-use this information {not including logos) free of charge in any formal or medium,
under tha terms of the Open Government Licence, Visilwesw nationalarchives.gov.ulk/dociopen-
government-icence, write 1o the Information Policy Team, The Mational Archives, Kew, Londaon
TWE 40U, or email; psi@naticnalarchives.gsi.gov,uk.

This publication is also available on our website ot www . bis.gov.uk

Any enguines regarding this publication should be senl 1o:

Departmant for Business, Innovation and Skills

1 Victoria Street

London SW1H OET

Tel: 020 7215 S000

If you require this publication in an alternative format, email enquiries@bls.gsi.gov.uk, or call
020 7215 5000.

URN 12145RF
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Department for Business
Innovation & Skills

BIS

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employee owner status: can be found at:

hitp:/fwww bis gov.uk/Consultations/consultation-on-implementing-employee-owner-
status?cat=open

You can complete your response online through SurveyMonkey :
(https:feww. surveymonkey.com/s/SQJQ935)

Alternatively, you can email, post or fax this compleled response form to:
Email:

implementing.employee@bis.gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Street

London SW1H QET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government
Information, make available, on public request, individual responses.

The closing date for this consultation is: 8 November 2012



Your details

Name: Travers Smith Lip (Ref: Mrv/Kah)
Organisation (if applicable):

Address.

Telephone

Fax:

Flease tick the boxes below that best describe you as a respondent to this:

Business representative organisation/irade body
Central government

Charity or social enterprise

Individual

Large business (over 250 staff)

Legal representative

Local government

Medium business (50 to 250 staff)

Micro business (up to 9 slaff)

Small business (10 to 49 staff)

Trade union or staff association

O00O000XO0000

Other (please describe)



Question 1: How can the government help businesses goet most cut of the flexibility
offered and the different types of employment statuses?

Commoents:

It may assist businesses if there were more detailed Government guidance on the
different types of omployment status and the employment rights which attach to
e¢ach. In particular, it would be helpful te make it clear that it is possible for
employers to employ some individuals as employee owners and others on standard
employment contracts, as this may not be readily approciated.

Quastion 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of differont statusoes?

Commonts:

We are aware, from our clients and contacts, that many erganisations aro
concernoed about the additional regulation and cost associated with agency
workers, since the Agency Worker Regulations came into force in 2011, and this has
rostricted their use of agency workers.

Question 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Commants:

It is our view that companies should have flexibility over the restrictions they attach
to employee ownar shares and should not bae limited to specific restrictions.
Concerns over whether employee owners are aware of such restrictions can be
dealt with by ensuring that adquate information is provided to them.

Where employees hold shares in a company, it is usual for these to be subject to
restrictions. In a private company, these will usually be set out in its articles of
association. Listed companies will impose restrictions by contract, often under the
terms of a share ownership plan.

Summarised below are the most common forms of restriction attached to employee
shares and an explanation of why they are considered to be commercially desirable.

Leaver Provisions: These require employee shareholders to transfer their shares
when their employment ends. The price paid for these sharos is pro-determined and
usually depends upen whether they are "good"” or "bad" leavers. Whereas "good
leavers” are normally entitled to receive "fair value”, "bad leavers" will gonerally
receive the lower of issue price and fair value. The terms "good" and "bad" leaver
and “fair value” will be as defined in the articles and can vary from company to
company. A "good leaver” is usually someone who leaves by reascn of death,
injury, disability, redundancy or on a sale of the company or business for which ho
works. Everycne else {including those who resign) will usually bo classified as a
bad leaver. Leaver provisions are desirable because it is impractical for companies
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to have to deal with large numbers of minority shareholders who are no longer
employed by them.

Transfer Restrictons: employee shareholders are usually only permitted to transfer
their shares to a limited class of persons such as certain relatives and trusts. Tho
shares held by permitted transferees are usually subject te leaver provisions when
tho employeo from whom they were acquired leaves. Transfer restrictions onsure
that shares in the company are owned by a limited group of individuals and, as with
leaver provisions, avoids the practical problems that can arise whan dealing with a
large minority shareholdar basa.

Drag along: These require employee shareholders to sell their sharos in the event
that a majority of the company's othor shareholders choose to sell. This ensures
that a purchaser of the company can acquire its entiro issued share capital.

Voting rights: Employee shares might have no voting rights at all or have only
restricted voting rights. Sometimes employee shareholders are required to exercise
their votes in the same way as a specific shareholder.

Dividend rights: In private companies, it is common for employee shares to carry no
or limited dividend rights. This is because profits are usually allocated to other
investor shareholders with preferred dividend rights.

As a general principle, we do not consider it appropriate to set a limit on the
restrictions attachable to employee owner shares. Our experionce in helping
companies establish HM Rovenue & Custorns (HMRC) approved schemes (such as
Company Share Ownership Plans), has shown us that the proscriptive rules on
share restrictions provent many private companies from introducing them. As part
of our response to its consultation on tax advantaged employee share schemes, weo
have requosted that the Government reconsiders the need for such stringent rules
on restrictions.

Although the legislation governing Enterprise Management Incentives (EMI) offers
more flexibility over the shares that can be used, the conditions relating to "control”
moan that many private equity investee companies are unable to offer EMI, simply
as a result of how the investment is structured. As a result, thoso incentives are
denied to the "high growth" companies at which they were originally aimed.

Question 4: When an employer buys back forfeit shares, should this be at full
market value or some other level {eg. a fraction of market value) should some other
level be allowed in certain circumstances?

Commeants:

The Government's proposals state that employers will be permitted to buy back
sharos from departing owner employees at a "reascnable value”. Employers should
not be required to buy back shares as there may be circumstances in which a
company does not have sufficient funds or cannot find a third party purchaser for
them. As stated in ocur response to question 3, it is our view that there should be



flexibility over what constitutes a "reasonable value" so that it is able to reflect
market practice in terms of leavers.

Nevertheless, we recognise that employee owners will have given up valuable
employee rights in consideration for their shares and should not be left in a position
where their shares could be forfeit for no payment if thoy leave.

We therafore suggoest that the price at which shares can be "bought back™ or
transferred under leaver provisions is set at a statutory minimum although
companies can choose to offer more than this. To recognise the rights given up by
owner employees, we suggest that this minimum price is dofinod as:-

the lower of (i) the market value of the shares at the time of transfer; and
{ii) the market value of the shares on acquisition (increased by RPl ora
similar suitable indox).

Companies would be able to choose to pay good leavers more than this {for
example, they could receive fair value, as is usual in private company articles) but
could not pay less than this minimum. Although we are not in favour of drawing a
statutory distinction between "good” and "bad” leavers, provision could be made so
that those who leave by reason of gross misconduct receive a lower amount
[perhaps the lower of {i), {ii) above and (iii) the price they paid for their shares which
could be nil.)

We note that the Treasury Is to consult separately on tax matters but we would like
to raise a concern over whothoer capital gains tax treatment will be retained for
employee owners where a company chooses to buy back the shares. Under
oxisting law, such buy backs will be treated as a distribution and give rise to
income tax in the hands of the employes.

Question 5: How should a company go about carrying cut a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?

Comments:

The costs of obtaining an independent valuation of shares for a privato company
can be considerable. Smaller, "boutique” valuation firms can be used where a
valuation is straigtforward (for example because the shares have a nominal valug)
and might charge £5,000 or less. By contrast, where the valuation is complex and
roquires the expartise of one of the larger accountancy firms, costs can escalate to
£30,000. Given the minimum of £2,000 worth of shares that must be awarded to
employee owners, more complex and expensive valuations are likely.

If a company has to obtain an independent valuation, which it may need to do
frequently if large numbers of employees are arriving and leaving (as is often the
case in a fast growing start up), then this may end up being moro expensive for the



omployor than it would have been to employ them as ordinary employees and
defend or settle any unfair dismissal claims that might bo brought.

Under the proposals, a sharo valuation will be required at a number of stages.
Companies will need to value the shares when working out whether the £2,000 and
£50,000 limits have been metfexceeded and in deciding how much to pay a leavar.
Some companies might choose to keop their employee owners regularly informed
of share values.

it would therefore be preferable if companies were able to agree a valuation of their
employee owner shares with HMRC's Share Valuation Division that lasts for a period
of time (for examplo a year) to avoid the need for repeated and costly valuations,

We have concerns over the £2,000 de minimis. A number of small, high growth
companies will have shares with vory low market values to begin with. As a result,
it will be difficult if not impossible for them to offer employeo ownor shares for
some years. The Govornment will see from the information it has on EMI that many
companies grant awards over shares with a vary low market value. We question the
policy reason behind the need for a de minimis. At first sight, it seems to be a way
of ensuring that indviduals de not trade in their employment rights too “cheaply™.
Having said this, the consultation document does not distinguish botwoen rights
that can bo given away for £2,000 and those that can be exchanged for £50,000
worth of shares. We would suggest that it is for individual employees to decide
whather the trade-off between reduced employment rights and shares in the
company is worthwhile.

We understand that the proposals are for employee owners to be gifted shares. If
they have to accept the do minimis of £2,000 worth of shares and assuming the
shares are readily convertible assets, this would give a higher rate taxpayer an
immediate combined tax and National Insurance Contribution liability of £840.

Question 6: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need to bo fully aware of the
implications of taking on employee owner status.

Comments:

Wo have considerable experience in advising companios making share offers to
large numbers of employees. As part of that process, it is usual for individuals to
be given information about the shares they aro to acquire including a summary of
the articles of association of the company as they apply to their shares (with
particular attention drawn to the restrictions attaching to such shares and any
leaver provisions), a summary of the general tax position and sometimes financial
information to support tho share valuation. Individuals are also urged to seek their
own independent advice on such matters as their personal circumstances might be
relevant.

In addition, since becoming an employee owner entails giving up potentially
valuable rights, it is our view that employees should be given prescribod
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information, using prescribed wording about the precise rights that they will be
giving up if they become an employee owner and what claims can still be brought
{0.g. discrimination, whistleblowing). They should be allowad a sot poriod of time
{e.g. 14 days) to consider the information and, if necessary, take advice (although
there should be no requirement to take legal advica).

Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers' appetite for recruiting?

Commants:

We do not consider that giving employee owners limited unfair dismissal protection
will have a significant impact on recruitment. There are employeo relations issuos
associated with asking individuals to sign away their employment rights which may
make employee owner status unattractive to some employers and employees. In
addition, the costs associated with valuing and buying back shares for individuals
who are dismissed may end up being more expensive than defending or settling
unfair dismissal claims. Indeed, dismissing an employee cwner with less than two
years' service will be more expensive than dismissing an ordinary employee in
these circumstances, as the employea ownar's sharoes would have te be valued and
bought back at a reasonable value but an ordinary employee would have no right to
claim unfair dismissal.

Question 8: What benefits do you think intraducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Commonts:

The key benefit for employers is that the new status will give them the flexibilty to
choosa this typoe of status where it is more appropriate for the particular employeo
in the circumstances. However, for the reasons outlined in this responso, we do not
believe the status will be appropriate for many employers or employees.

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

The costs associated with valuing shares mean that the benefits of omployee owner
status are likely to be greater for larger companios, who have greater resources
available to thom to absorb those costs, as well as publicly listed companies who
will not need to have their shares independently valued.

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, o.g. for discrimination?



Comments:

As employee owners will have limited unfair dismissal protection, they are more
likely to bring claims of discrimination and whistleblowing. These types of claims
are, therefore, like to incroase in number, particularly when coupled with tho fact
that employees with less than two years' service are also now more likely to bring
such claims.

Question 11: What impact do you think introeducing the employee owner status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might those be mitigated?

Comments:

The removal of the entitlement to statutory redundancy pay for employee ownors is
unlikely to have a significant impact for businesses. Thoe cost to the employer of
paying statutory redundancy pay, particularly for shorter serving omployees, is
likely to be far less than the cost of valuing and buying back shares which, when
granted, must have been worth at least £2,000. In addition, employers are now able
to make employees with less than two years' service redundant without facing
unfair dismissal claims or having to pay statutory redundancy pay. In contrast, if an
employer makos an employee owner with less than two years® service redundant,
the employer would face the cost of having to value the shares and buying thom
back at a reasonable value.

Question 12: What impact will this change to maternity notico period have on
employers?

Comments:

The change in the notice required to return early from maternity leave is unlikely to
have a significant impact on employers. In cur experience, if an employoe wants to
return ecarly from maternity leave they will usually give as much notice to the
employer as possible. Shorter notice tends to be given in emergency situations or
whare there are other extenuating circumstances, and employers rarely insist on
employees observing the statutory notice period.

Question 13: What, in your view, would employers do if employees wish to returmn
aarly without giving 16 weeks' notice?

Comments:
In our experience, omployers usually allow employees to return early even if they

have not given the full statutory 8 weoks' notice and we believe this would be the
same for employoe owners who fail to give the full 16 wooks' notice.



Question 14: How will these changes impact on a company's payroll provisions?
Commants:

Mo comment

Quostion 15: What effect will a compulsory 16 weeks' early return notice period
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Comments:

We do not think the 16 weeks' notice of early return will have any effect on the
length of maternity/adeption leave that parents take.

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be the impact of a shorter or longer period?

Yes[ No []
Comments:

Cne potential loophole with allowing employeo owners to requost flexible working
on return from parental leave is that a parent could take one week of parental leave
in order to be able to make a flexible working request en thair return. Moroover, dueg
to the risk of discrimination claims associated with rejecting flexible working
requests, most employers will have to consider seriously any flexible working
request from an employee ownor, oven if there is no positive statutory obligation to
do so0.

Question 17: What impact do you think this proposal would have on the ability of
employeo owners to access support for training?

Comments:

The removal of the right to request training for employee owners is unlikely to have
any impact on their ability to access support for training. In our experience, the right
to request training is used rarely in practice and employers will afford the same
access to support for training, whether there is a formal statutory right to request it
or not.

Question 18: Do you have any comments on the Government's intention not to
amend Company Law to implement the employee owner proposal?
Commaonts:

We do not believe that Company Law neods to be changed to implement tho
g



proposals however it will be difficult for companies te give "free” shares to
employee owners. Under existing law, companies cannot gift shares as such and
therefore at least nominal value will need to be paid (or distributable reserves used).
Free shares can be awarded by employee benefit trusts but net every company has
these. If itis tho intention that shares are to be paid up by way of the rights given
up then this creates valuation issues. For example, what rights would be worth
£50,000 as opposecd to £2,0007 We note the proposals of BIS to facilitate share buy
backs and the holding of treasury sharos for private companies however we believe
that the practical issues of gifting employee owner shares need to be considered.

Question 19: The Government welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse.

Comments:

We are not certain as to how the Governmant considers the rules would be abused.
Steps might need to be taken to prevent an individual from leaving a company then
rejoining within a short period of time from acquiring further employee owner
shares where this is done solely for the purposo of avoiding tax.

Although it is not entirely clear from the draft legislation, we assume that an
employoeoe of a group company will be eligible for employee owner status if the
shares acquired are in the holding company of his employer.

Question 20: The Government wolcomes views on whether the existing tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken over) and schemos of reconstruction should apply where shares issued in
roturn for taking up the new status are involved

Comments:

We believe that capital gains tax rollover should bo available for employee owner
shares. Consideration needs to be given as to how the relief will apply in respect of
differont corporate events. For example, what would the situation be whore an
individual who has received the maximum number of shares has his employment
transferred under TUPE? Would he be eligible for further shares in the new owner
or would he be troated as having received the maximum under that particular
aemployment?

Question 21: What impact do you think the proposal will have on labour market
flexibility — that is, in relation to hiring and letting people go?

Commonts:

As discussed above at quostion 7, we think the proposal is unlikely to have a
significant impact on labour market flexibility. The intreduction of employee owner
status is unlikely to give employers the confidence to recruit in circumstances when
thoy would otherwise have been reluctant to do so. Similarly, the cost of valuing
and buying back shares, and the potential for disputes about the value of shares,
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means it is unlikely te be significantly easier to let employee owners go. The benafit
for employers will be having the flexibility to choose this type of arrangement for
cartain employees in appropriate circumstances.

Question 22: Would you ke likely to taka up the now status? What would the impact
of the status be on your business?

Comments:

Not applicable

Question 23: What are your views on the take-up of this policy by:
a) companies?
b) individuals?

Comments:

The proposals would be attractive to all companies with an interest in using share
ownership to reward, recruit and retain employees. One point we should like to
make is that the Growth and Infrastructure Bill refors in clause 23 to consideration
for employee owner status to be the “issue” or "allotment" of share. We would
suggost that this is oxtended te include "transfer” as many companios usoe axisting
shareholders such as employee benefit trusts to source their employee shares.

Wo bolieve that the proposals would appeal mainly to higher level employooes who
do not feel the need to be fully protected in terms of employment rights (perhaps
due to the relationship they have with their employer or because they are unlikely to
want to make an unfair dismissal claim) to whom the prospoact of a tax efficient
shareholding in their employer is appealing. We are not certain that it would be
attractive to the general workforce. The proposals might influence whothar a
business entity is structured as a company rather than, say, a partnership.

Question 24: What are your viows on the equality impact assessment? Are there
other equality and wider considerations that need to be considered?

Comments:

We do not have any particular viows on the equality impact assessment although
we do question the statement that the employers that should be able to accoss the
new status are companies "established under the Companies Act 2006".
Presumably it is the intention that UK employees of foreign companies will also be
able to be employee cwners?

Question 25: Thank you for taking the time to lot us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.

1



(<] Please acknowledge this reply

Question 26 : At BIS we carry out our research on many difforent topics and
consultations. As your views are valuable to us, would it be okay if we were to
contact you again from time to time either for research or to send through
consultation documents?

Yes <] No[]
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Consultation on implementing employee owner status
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A copy of the Consultation on implementing employee owner status: can be found at:

hitp:fwww.bis gov.ukiConsultationsfeonsultation-on-implementing-employee-owner-
status?cat=cpen

You can complete your response online through SurveyMonkey :
(hitps:/fenww . surveymonkey.com/s/5QJQ935)

Alternatively, you can email, post or fax this completed response form lo:
Email:

implementing. employee@bis.gsi.gov.uk

Postal address:

FPaula Lowitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Street

London SW1H 0ET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Praclice on Access to Government
Information, make available, on public request, individual responses.

The: closing date for this consultation is: 8 Novembaor 2012



Your details

Name: Carolina Gottardo

Organisation (if applicable): Latin American Women's Rights Servi
Address: Tindlemano., T
Telephone: .

Fax. .

Please tick the boxes below that best descrbe you as a respondent to this:

]

Business representative organisationftrade body

Central government

X O

Charity or social enterprise
Individual

Large business (over 250 staff)
Legal representative

Local government

Medium business (50 to 250 staff)
Micro business {up to 9 staff)
Small business (10 lo 49 staff)

Trade union or staff association

O 8 -0 8 00 8 0

Other (please describe)



Quostion 1: How can the government help businesses get most out of the flexibility
offered and the different types of employment statuses?

Comments:

Wa are concerned about the introduction of the Employee Owner contracts.
Fundamental employment rights should not be reduced in any employment
contract. We are particularly concerned about the reduction in rights for parents
through increasing the notice requiremant for early return from maternity leave, and
restricting the right to request flexible working. This will have a dispropertionate
impact on womon, We are also concerned about the loss of important unfair
dismissal rights, statutory redundancy pay and training rights,

The Employee Ownership Organisation, which represents employee owned
businesses, commented 'there is no need to dilute the rights of workers in order to
grow employee ownership and no data to suggest that doing so would significantly
beoost the number of employoe owners.” [New Statesman 30.10.2012)

Justin King, CEO of Sainsbury's, also criticised the scheme, 'l would not wish to
trado good employment practice for greater share ownership...This is not something
for our business...The population at large don't trust business. What do you think
the population at large will think of businesses that want to trade employment rights
for money?' (Guardian 09.10.2012)

It seems unlikely that ethical employers will use a scheme which undermines
fundamental employmaent rights. If the Government wished to promote greater useo
of Employee Owner arrangements, they should retain all fundamental employment
rights in the proposed Employee Owner contracts.

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Comments:

NA

Question 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Comments:

NA

CQuestion 4;: When an employer buys back forfeit shares, should this be at full
market value or some other level (eg. a fraction of market value) should some other
loval be allowad in certain circumstances?

Comments:

NA



Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?

Comments:

NA

Question 6: The Govarnment would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status.

Comments:

It is essential that all employees or potential employees are informed about the loss
of employment rights under the Employee Owner contracts. It is particularly
important that pregnant women and new mothers are informed about the reduction
of rights in relation to notice for early return from maternity leave and requesting
flexible working. This information should be available online, by telephone and in
community languages.

Many pregnant women and new mothers aro not aware of their rights at work. The
2005 Equal Opportunities Commission inquiry found that half of all women in the
workplace experienced some form of pregnancy discrimination and 30 000 women
each year lost their jobs as a result of pregnancy discrimination. 45% of women
whao took no actien, did so because they were unaware of their rights.

Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers’ appetito for recruiting?

Comments:

Unfair dismissal protections are a fundamental employment right. These should not

be reduced in any employment contract. It seems unlikely that the now contracts
will be used by ethical employers.

Question B: What benefits do you think intreducing the employee owner status in
with limited unfair dismissal rights will have for companies?
Comments:

It is unlikely that the now contracts will be used by ethical employers.

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?



Comments:

It is unlikoly that tho now contracts will be used by ethical employers, irrespective of
their size.

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, ¢.g. for discrimination?

Commaonts:

The Employee Owner contracts prevent employees taking action for unfair
dismissal. Thase rights should not be reduced in any employment contract or
under any circumstances.

Individuals on Employee-Owner contracts will retain the right to take a
discrimination claim to the employment tribunal, Those claims are time consuming
and difficult to pursue and are not a satisfactory alternative to an unfair dismissal
claim. The Governmant is planning to introduce substantial fees to take a
pregnancy discrimination case to the employment tribunal.

Individuals on Employee Owner contracts will have substantially reduced access to
the employment tribunal to romedy unfair treatment from their employer.

Question 11: What impact do you think introducing the employee owner status with
no statutery redundancy pay will have for businesses, in particular, smaller
businesses and start up businosses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

Statutory Redundancy Pay is a fundamental employment right. This should not be
raduced in any employment contract. Itis unlikely that the new contracts will be
used by ethical employers.

Question 12: What impact will this change to maternity notico period have on
employors?

Caomments:

Doubling the notice period for early return from maternity leave is reducing a
fundamental employment right. This should not be reduced in any employment
contract. Itis unlikely that the new contracts will be used by ethical employers.
Increasing the notice period for early return from maternity leave will increase the
prossure on womaen at a time whon thoy should be able to focus on their now baby
and on their own recovery from the birth. Many wemen will find it difficult to plan
their arrangements for return to work 16 weeks in advance, as they will need to
finalise childcare and resclve flexible working arrangements. This unnecessary
pressure s likely to result in more women resigning their jobs during maternity
leavo, This will reduce womeon's labour market participation and incroase the
gender pay gap. This mesaure will disproportionately affect women/
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Question 13: What, in your view, would employors de if employees wish to return
parly without giving 16 weeks' notice?

Comments:

NA

Question 14: How will these changes impact on a company's payroll provisions?
Comments:

NA

Question 15: What effect will a compulsory 16 weeks' early roturn notice pericd
have on the length of maternity leave that mothers take or adoption leave that
paronts take?

Comments:

Increasing the notice period for early return from maternity leave will increase the
pressure on women at a time when they should be able to focus on their new baby
and on their own recovery from the birth. Many women will find it difficult to plan
their arrangements for return to work 16 weeks in advance, as they will need to
finalisa childcare and resolve flexible working arrangements. This unnecessary
pressure is likely to result in more wemen resigning their jobs during maternity
loave.

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be the impact of a shorter or longer period?

Yes[ ] No

Comments:

Flexible working arrangements are a fundamental employment right. These should

not be reduced in any employment contract. It is unlikely that the now contracts will
be used by ethical omployers.

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Comments:



Access to training is a fundamental employment right. This should not be reduced
in any employment contract. Itis unlikely that the now contracts will be used by
ethical employers.

Question 18: Do you have any comments on the Government's intention not to
amend Company Law to implement the employee owner proposal?
Comments:

No answer
Question 19: The Government welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse.

Comments:

No answer

Question 20: The Government welcomes views on whether the existing tax rules
which apply to share-for-share exchanges {such as might happen when a company
is taken over) and schemes of reconstruction should apply where shares issued in
return for taking up the new status are involved

Comments:

No answor

Question 21: What impact do you think the proposal will have on labour markeot
flexibility — that is, in relation to hiring and letting peoplo go?

Comments:

The Employee Ownor contract will have negative impacts on labour market
flexibility for women. The Employee-Owner contracts substantially reduce
fundamental employment rights, including increasing notice periods for notifying
oarly roturn from maternity leave and restricting the right to requost floxible
working. These are rights of particular importance to new mothers. The Employeo
Owner contract will result in an increased proportion of women exiting the labour

market during pregnancy and maternity leave.

Question 22: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Commants:

Mo answer



Question 23: What are your views on the take-up of this policy by:
a) companies?
b} individuals?

Comments:

The Employee Owner contracts involve a loss of fundamental employment rights.
These should not be reduced in any employment contract. It seems unlikely that
the new contracts will be used by othical employers.

The contracts will seriously disadvantage individual omployees and are likely to be
taken up only by thoso who are unable to find an alternative job.,

Question 24: What aro your views on the equality impact assessmoent? Are there
other equality and wider considerations that need to be considered?

Comments:

Pregnancy and maternity: The equality impact assessment notes that the doubling
of the notice period for early return from matemity leave will impact on pregnant
women and now mothers. It states that this Is a procedural change and concludes
that there is no disproportionate equality impact on this group. We do not agroo.
By doubling the notice period for notice of early roturn from maternity leave, women
face significant barriers to returning from maternity leave. 84% of women taking
maternity leave return before 52 weeks and will be required te give notice of early
return (DWP 2011). Many women will find it difficult to plan their arrangements for
return to work 16 weeks in advancoe, as they will need to finalise childcare and
resolve floxible working arrangements. This unnocessary pressure is likely to result
in more women resigning their jobs during maternity leave.

Gender: The equality impact assessmoent stated that broadly similar numbers of
men and women access flexible working. This is incomplete data. A significantly
greater proportion of women than men request flexible working (28% compared to
17% - BIS 2012) so restricting the right to request flexible working will impact
dispreportionatoly on women.

Question 25: Thank you for taking the time te let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.

Please acknowledge this reply

Question 26 : At BIS we carry out our research on many different topics and
consultations. As your views are valuable to us, would it be okay if we were to
contact you again from time to time either for research or to send through
consultation documents?

Yes[ ] No[l
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Introduction

UNISON is the UK's largest public service trade union with 1.3 million members, Our
members are people working in the public services, for private contractors providing
public services and in the essential utilities. They include frontline staff and
managers working full or part time in local authorities, the NHS, the police service,
colleges and schools, the electricity, gas and water industries, transport and the
voluntary sector.

UNISON is fundamentally opposed to the government's proposals permitting
employers to trade key employment rights for shares in a company. In our opinion,
these proposals represent an unjustified attack on employment rights.

The government argues these measures will provide increased flexibility for
businesses and give 'employee owners' an increased stake in their company. In
practice, the proposals will strip employees of basic workplace rights. Employee will
lose out on protection from unfair dismissal and the rights to redundancy pay,
making it easier and cheaper for employers to sack them. The government's
proposals will also substantially weaken family friendly rights for ‘employee owners',
by limiting the right to request to work flexibly and imposing longer notice periods for
women returning from maternity leave. In return, individuals will receive shares
valued at between £2,000 and £50,000. However, they will not be guaranteed the
same voting rights or dividends enjoyed by other shareholders. There is also no
guarantee that the shares will increase or even hold their value.

The proposals also confuse the situation where there are already employee share
ownership schemes in operation and risk confusion with the Muttall Review of
employee involvement and their drive to encourage mutual organisations.

Trading company shares for employment rights

Govermnmment publicity has presenled its proposals as creating a new form of
employment status — that of 'employee owner'. Yet Clause 23 of the Growth and
Infrastructure Bill simply removes key employment rights from employees who
receive company shares valued at between £2,000 and £50,000.

These provisions flout the basic principle that it should not be possible to contract out
of basic statutory rights, even in return for money.

Loss of unfair dismissal protection

The government's proposals give full effect to the Beecroft report by removing basic
unfair dismissal protection from so-called 'employee owners'.

As a result, employers will be free to sack employees for arbitrary reasons and would
not need to follow a fair procedure when doing so. Employers will only need lo take
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steps to avoid dismissing individuals for discriminatory reasons or for an
automatically unfair reason.

Unlike under earlier proposals for no fault dismissal, ‘employee owners' will not be
guaranteed a reasonable level of compensation when they are dismissed.

Loss of the right to statutory redundancy pay

The removal of the right to statutory redundancy pay will mean that many individuals
and families will be substantially worse off where businesses decide to lay off staff.
For example, an employee on average earnings who is 41 years of age or older and
has worked for a company for 10 years would be entitled to £6450 in statutory
redundancy pay. If the same individual had received £2,000 worth of shares, they
would need to see the value of their shares increase by over 300 per cent over 10
years before they would receive equivalent compensation under the employee owner
proposals.

The government has stated that the proposals are targeted at smaller businesses
and new start up companies. However the ONS's most recent statistics show that
business failures are currently at record levels across the UK, and that on average
less than half of new businesses (44.4%) have a survival rate of over five years.

VWhere businesses go to the wall, an employee's shares will have very limited value
or more likely they will be worthless. However, unlike other employees, 'employee
owners’ will not be entitled to recover any redundancy payments from the
Redundancy Payments Office (RPO), meaning they will not receive any
compensation for the loss of their employment.

Limiting family friendly rights

The extension of the maternity notice pencd to 16 weeks will not benefit employers,
instead it is more likely that women will end up laking longer leave than they
otherwise would and fewer women will return from maternity leave if their return is
made more difficult.

New mothers who are employee-owners would face further barriers to their return
and remaining in work if excluded from the right to request flexible working. The BIS
Work-Life Balance Survey found that women were twice as likely as men to request
flexible working and to say that it was “very impartant” o them in deciding whether to
take a job.

The proposed exclusion of employee-owners from the right to request flexible
working also goes against the government's argument for creating a universal right
to enable flexible working to reach "all parts of society and the economy” so that
businesses can reap an estimated £52.4m a year in associated benefits,

Impact on employee share ownership

! oms Businesa Domcgraphy statistics 2010



In July, the Deputy Prime Minister launched a review of Employee Ownership
conducted by Graham Nuttall at a successful Employee Ownership Summit. Since
then, the government has conducted a consultation on implementing proposals from
the Muttall Review. There was no mention of trading rights for shares in the Deputy
Prime Minister's initial speech announcing the Review, nor in any of the contributions
to the July Summit, nor in the Nuttall Review itself, nor in the Government's
consultation on implemeanting the Nuttall Review.

The proposal for employees to give up employment rights in exchange for shares
flies in the face of the evidence about how employee ownership can achieve benefits
for both employers and employees. The Nuttall Review, which was whole-heartedly
endorsed by the government, argued that "The key condifion under which employee
ownership is recognised fo succeed best is when it allows employee owners o
exercise their voice internally. It is this combination of share ownership and
employee engagement that drives higher performance.” Asking employees to trade
key employment rights for shares will not create the conditions for the sort of
employee engagement that the evidence clearly shows is a necessary condition for
employee ownership to lead to improved business outcomes.,

The proposal for employees to trade rights for shares risks crealing confusion among
both employers and employees about employee share ownership schemes more
broadly. It will undermine existing schemes and the government's policies to promote
wider take-up of employee ownership by giving all employee share schemes a bad
name. Employees will rightly be wary of an initiative that seeks to strip them of their
rights in exchange for shares, and may assume Lhat all employee ownership
schemes work in this way. The proposal contradicts the govemment's wider policies
and support for employee ownership and reveals lension at the heart of government
over the direction of its policies on employee ownership.

The CEO of the Employee Ownership Association lain Hasdell has made the
following comment on the proposals:

“There is absolutely no need to dilute the rights of workers in order to grow
employee ownership and no data to suggest that doing so would significantly
boost employee ownership.

Indeed all of the evidence is that employee ownership in the UK is growing and the
businesses concerned thriving, because they enhance not dilute the working
conditions and entitlements of the workforce.”

If this proposal goes ahead, it will be essential to ensure that a clear distinction is
made between employee owner contracts and existing share ownership schemes
and the creation of public service mutual crganisations.

Share valueos

UNISON is extremely concerned that this proposal could see employees trading
valuable protections at work for shares that could turn out to be almost worthless.

‘ gharing Success The Nuttall Eoview of Employes Ownarship July 2012

" hetp: e, esployocownerahip.co,uk/news/prese/bla-consult-3/



The Treasury press release setling out the Chancellor's announcement of this
initiative states that it is principally intended for fast growing small and medium sized
companies and that new start-ups can choose 1o offer only this new type of contract
to new recruits, Small, fasl growing companies and start-ups can find their fortunes
going down as well as up very quickly, and there is a significant risk that employees
who traded their rights for shares in these and other companies could find that their
shares had become worth very little over time,

Existing companies will have to pay lawyers to change their share structures and
create a pool of second class shares for employees, which will have to be valued
every time an ‘employee owner' joins to check they are over £2,000 in value. Also,
the accuracy and independence of the valuation is unclear.

Tax advantage or disadvantage?

The government is proposing that shares allocated to an ‘employee owner' would be
subject to income tax and national insurance, but that gains would not incur capital
gains tax (CGT). However, for an individual, gains of up to £10,600 per year are
exempt from CGT anyway.

There are existing employee share schemes, however, which allow employees to
gain shares without paying Income tax or national insurance on the shares. Most
employee owners' allocated low levels of shares would almost certainly be better off
receiving their shares through an existing HMWRC approved share ownership plan.

Lack of consultation, evidence and support

UNISON questions why the government is rushing these proposals through just
weeks after plans for no fault dismissal were dropped due to lack of support and the
lack of evidence that weakening employment protections will help to generate
growih.

It was also deeply disconcerting that the government decided 1o legislate on
employee owner proposals, by including detailed provisions in Clause 23 of the
Growth and Infrastructure Bill, before consultation has taken place, This Bill was laid
before Parliament on the same day as the public consultation was launched.

Furthermore the government has failed to examine the implications of the proposals
for employees, employers or the wider economy belore deciding to legislate. Whilst
the BIS consultation document is accompanied by a short but inadequate equality
impact assessment, no wider impact assessment has been undertaken. The
government appears intent on driving these proposals through without adequately
evaluating their implications for employees, business performance and the wider
economy.

The proposals have atiracted criticism from the business community, For example:

Justin King, chief executive of J Sainsbury speaking at a recent retail
conference said that trading employment rights for company shares is “nof
what we should be doing”. He also asked “Wha! do you think the population
at farge will think of businesses that want fo trade employment rights for
money?”



In the light of such concerns, UNISON calls on the government not to proceed with
its proposals on ‘trading shares for rights’,

Respenses to consultation questions
Employment status

UNISON contests the governmant's assertion that its proposals create a new
employment status. There are numerous Employment Tribunal and Employment
Appeal Tribunal decisions which confirm that individuals who hold share options
within businesses in most cases will be legally classified as employees.
Employment tribunals have also found that directors should be classified as
employees and are protected by employment protection legislation, depending on
level of control which they exercise over the company concemed. The consultation
document also confirms that the individuals concerned will still be classified as
employees for all other statutory employment rights.

UNISON therefore does not accept that the government's proposals would create a
new form of employment status. Rather the proposals are simply designed to enable
employers to contract out of basic employment protections in return for potentially
worthless shares.

It is also notable that the only rights which have been removed from ‘employee
owners' are those which are not protected by European Union law. [n other words,
the government is removing these rights simply because they can but without giving
consideration to the effects on employees, employers or the wider economy.

Questions 1 & 2:

How can the government help businesses get the most out of the flexibility
offered and the different typos of employment status?

Do businessos foel able to use all three employment statuses? If not, what
restricts the use of different statuses?

The UK labour market is characterised by the extensive use, and often misuse, of
flexible forms of employment relationship, including self-employment, casual work
and agency working. For example, during the recession:

« There has been a sharp increase in the use of zero hours contracts. According
the LFS the number of zero hours contracts has risen from 75,000 in 2005 to
146,000 in 2011. This we believe is an underestimate. The increase in casualised
employment has been particularly marked amongst female workers, rising from
32,000 in 2005 to 85,000 in 2011,

« A large amount of growth of zero hours contracts has been in health and social
care and a UNISON survey in the summer of 2102 recently found that over 40% of
home care staff responding were on zero hours contracts.

Casual workers and those who are falsely self-employed are also deprived of basic
employment rights, including protection from unfair dismissal, the right lo redundancy
pay and family friendly rights,

Rather than promoting the use of more insecure employment, UNISON believes the
government should work to prevent the mistreatment of vulnerable workers. Rather
than concenlrating on the expansion of more casualised employment, the
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government's should seek to encourage the creation of good guality employment
which benefit working people and conlribute to the development of high trust, high
productivity workplaces.

“Trading rights for shares”

Question 3:

What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

The consultation suggests that shares given to employee owners may not carry
rights to dividends or voling rights or rights to a share in the company's assets if it is
wound up. UNISON does not understand the justification for this. It leaves the
government's argument that this proposal will give employees a stake in their
company looking meaningless. Without voting rights or the right to dividends and
with no guarantee of realising the full market value of their shares on leaving the
company, what is it that employees are actually being given under this proposal?
With these restrictions, it is misleading to call them “shares’,

Question 4:

When an employer buys back forfeit shares, should this be at full market value
or should some other lavel (e.g. fraction of market value) be allowed in certain
circumstances?

The consultation document suggests that it could be permissible for an employer to
buy back shares at the point when the staff member is leaving the company for less
than their market value, UNISON is appalled that the government is proposing a
scheme whereby employees are not entitied to the full value of what under the
proposals’ own terms is surely theirs in its enlirety. This aspect of the proposal
ilustrates starkly the unbalanced approach behind the initiative: workers may give up
valuable rights in exchange for shares - but then on leaving the company may be
required to sell back their shares for only a fraction of their market value. This, and
the lack of clarity about how shares will be valued, will create a significant polential
for disputes between employers and employee owners that are likely to end in court.

Question 5;

How should a company go about carrying out a valuation of the shares? What
would the administrative and cost impact be for a company if an independent
valuation was required?

UNISON is firmly opposed to the government's proposals permitting employers to
‘trade rights for shares’. However if the plans are to proceed, it is essential that the
government guarantees that an accurate and independent valuation of shares takes
place al the point when an individuals are offered an "‘employee owner’ contract and
at the end of the employment relationship. There are a variely of share valuation
methods the company accountant could choose and the one chosen may be the
least advantageous to the employee at that stage in the company's development. It
would also be costly for an employee to pay for alternative valuation as this
something they are unlikely to be able to embark on themselves. Furthermore, the
valuation may be rushed if it is part of negotiations on a compromise agreement
mutually terminating the employment after a dispute.



It is useful to note that selting up a proper employee share ownership scheme under
existing rules costs on average £15,000 to £20,000 in fees and administration. This
will be a large cost for small employees.

Consequoncoes for employees
Question 6:

The governmant would welcome views on the level of advice and guidance
that individuals and businesses might need to bo fully aware of the
implications of taking on employee owner status?

The implications for an employee who agreed to an ‘employee owner contract are
likely to be very significant,

Individuals will be asked to forego basic statutory rights in return for shares which
have very limited value or even be worthless. Employees will be particularly
financially disadvantaged where the company decides to lay off staff or becomes
insolvent. There is a serious risk that employees will be forced to leave an
organisation with little or no compensation.

Employees will also lose out on protection from arbitrary dismissal and on rights to
request to work flexible or to request time to train. The loss of such rights may be
difficult to quantify in financial terms, but is likely to have significant implications for
the quality of the individual's working life and on their career prospects and future
livelihoods.

It will also be very complex for an employee to forecast the prospects for the
company and the potential future value of any share options.

LUNISON is firnly opposed to the proposals on employee owner contracts. However,
if the Government decides to proceed, it is essential that employees or new recruits
are provided with independent legal and specialist financial advice before being
asked lo sign an employee owner contract. Measures akin to compromise
agreements should apply to employee owner conlracts. The proposed exclusion
from statutory employment rights should not be effective if the employee has not
received independent legal and financial advice before signing it. The employer
should also be required lo cover the costs of the advice, although the employee
should be free to determine the source of the advice.

UNISON is seriously concerned that employees will have no genuine choice over
whether to sign up for fewer rights at work if their employer decides to adopt
employee owner contracls,

« Employers will be free to decide to employ all new recruits on employee owner
contracts. Individuals would have no choice but to contract out of their basic
employment rights if they want the job. This discriminates against those who want
to keep their employment rights.

« There is also nothing to prevent employers from threatening existing employees
that they will only retain their jobs if they agree to sign a new employee owner
contract. Existing employees could therefore be pressurised into agreeing to
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mave an to an employee owner conltracl.

If existing employees refuse to agree to new contracts, the employer could decide to
dismiss them and offer them reinstatement on new employee owner contracts. If the
employee refuses, it could be difficult to convince an employment tribunal that they
had been unfair dismissed. In any event they would have lost their job and their
livelihood.

Employees with more than two years' continuous employment with the same
employer will have accrued rights to unfair dismissal protection and statutory
redundancy pay. Such accrued rights are likely to be considered as property rights
for the purposes of the European Convention on Human Rights. The government is
under a clear obligation to ensure that employees make an informed choice to forego
such rights.

UNISON therefore believes it is incumbent on the government to ensure that
employees are not pressurised into agreeing to an employee owner contract and that
they do not face the threat of dismissal or victimisation if they decline the offer. To
this end the government should amend the law to state that:

» |t is automatically unfair for an employer to dismiss an employee on grounds that
they have chosen not to take up employee owner contracts.

« |t is unlawful for an employer to subject an employee to any form of detriment
because they refuse to sign an employeea owner conlract.

Loss of unfair dismissal protection
Question 7:

What impact will allowing individuals limited unfair dismissal protection and
equity shares have on employer's appetite for recruiting?

The government's recent call for evidence on proposals for no fault compensated
dismissal highlighted that there is no evidence that the removal of unfair dismissal
will encourage employers to recruit more staff,

As the government's own research reveals, unfair dismissal rights do not even figure
in the list of top ten regulations discouraging them from recruiting staff.*

The government's response to the call for evidence on compensated no fault
dismissal also confirmed thal:

‘Of the 40% of [the respondents to the BIS commissioned survey] who agreed
that employment prolection put them off from hiring new employees, only 1 %
identified dismissal / disciplinary aclion regulation as the primary regulation,
which fransfates to 0.4% of respondents overall.®

httpt W Dla, qov.uk/ageets/blacoralenplayment-natterafdocafd/l2-A2€-dismissal-

for-micrc-businessas-call.pdf p. 29

' BIS Dealing with dismissal and ‘no fault compensated dismissal’ for miero

husinesses: Goverrment Response KCip:f/wwwW.bis.gow,uk/essets/biscorefenploymant =
pattersfdocs/fdlfle-1143-diamissal-for-miceo-buslnesses-responas. pdf , Septomber 2012
p 10,



These findings are not surprising given that the UK has the third lowest level of
employment protection legislation out of 36 countries.”

There is a risk of abuse with employers making share offers at the 23 month peint to
avoid the employee acquiring unfair dismissal and redundancy pay rights.

Question 8:

What benefits do you think intreducing the employee owner status with limited
unfair dismissal rights will have for companies?

UNISON does not agree that the use of employee owner contracts will have benefits
for businesses.

The removal of unfair dismissal rights for so called employee owners is likely
promote bad practices amongst managers and to generate a hire and fire culture in
companies.

The proposals will substantially increase levels of job insecurity which in turm will
damage morale and productivity amongst the remaining workforce. As Mike
Emmott, employee relations adviser at the CIPD said:’

“it is highly doubtful whether inviting employees lo sign away basic
employment rights will deliver the molivated, driven, high performing
workforce that small firms need. Existing, highly successful mutually owned
firms do not thrive on employee ownership alone, but on the high trust, high
engagement, all-pulling-in-the-same-direction cullures they have. Employee
ownership works best where it is accompanied by greal management, rather
than enhanced job insecunty.”

Question 9:

Do you think these benefits will be greater for larger, smaller or start-up
businesses?

UNISON does not agree that the use of employee owner contracts will have benefits
for businesses of any size.

Quastion 10:

What impact, if any, do you think the employee owner status will have on
employment tribunal claims, e.g. for discrimination?

Some employers’ arganisations have lobbied for the removal of unfair dismissal
rights, arguing that this will reduce the risk of employment tribunal claims being
brought against them. In practice, the government’s proposals are likely to lead to
an increase in discrimination claims, claims for automatic unfair dismissal and
breach of contract claims. Such claims are usually more complicated and time-

DECD Employment data 2008.

" hetpt/fwww.cipd.co.uk/prassoffice/press-raleases/share-ownership-no-substitute—

---- layzent=rights good-pecple-management-081012. aapx
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consuming for employers lo defend and more costly for employment tribunals to
determine.

The government’s proposals are also likely to generate increased litigation over the
value of employee owner shares in the court system.

Loss of statutory redundancy pay
Question 11:

What impact do you think introducing the employee owner status, with no
statutory redundancy pay will have for businesses, in particular smaller
businesses and start-up businesses? What negative impacts do you
anticipato and how might these be mitigated?

Few employees are likely to be attracted to the option of trading basic statutory rights
in return for shares which may have very limited value. The absence of rights lo
statutory redundancy pay and other key entitlements will mean that it will be difficult
for small and starter businesses using employee owner contracts to attract and
recruit quality staff.

As noted above, a majority of new starter firms do not survive for more than 5 years.
Under the government's proposals, ‘employea owners' working for such businesses
will receive little or no compensation when the businesses fail. This will leave them
and their families in a financially precarious position and increasingly dependent on
walfare benefits.

As mentioned earlier a small firm will need to pay for a share capital re-organisiation
and for a valuation each time someone joins or leaves and the share buy-back
option is exercised. Employers could offer shares as a way of reducing redundancy
rights in hard times, not only for individuals but for the purposes of collective
redundancy consultations.

Extension of maternity loave notico periods
Question 12:
What impact will this change to maternity notice period have on employers?

UNISON believes employers will gain little from this proposal, Instead, women will
potentially take longer leave than they otherwise would and employers could see the
rate of return from maternity leave drop.

The long notice requirement together with the proposed exclusion of employee-
owners from the right to request flexible working will make it more difficult for
mothers to plan for their return to work. It takes time, particularly for first-time
parents, to get confirmation of childcare places and to make requests of their
employers to vary working hours to accommodate childcare arrangements.

If an employer ignores a request for flexible working because they believe they do
not need to consider it from an employee-owner, or fails to respond in good time as



they are not bound by the deadlines in the statutory procedure or guidance, then a
woman will struggle to meet the 16-week nolice requirement for her preferred return
date. Her return will be delayed and if she perceives the employer is treating her
unfairly and making life unnecessanly difficult for her, she may decide not to return at
all. An EQC survey in 2005 of over 1,000 women who had recently taken maternity
leave found that those who thought they had been treated unfairly during their
pregnancy or maternity leave were six times maore likely to never return to work, And
of those who did not return to their pre-birth employer, most suffered a significant
drop in pay and status in their subsequent job.

In reality, most women give an indication of their retum date prior to taking leave as
this enables planning for all parties. The existing B-week stalutory nolice period of
the actual return date is sufficient for employers to plan and prepare for the retum,
while giving women and their families time to put in place childcare and other
arrangements so they can confirm that date.

Quastion 13:

What, in your view, would employers do if employees wish to return early
without giving 16 wooks' notice?

It is difficult to see what benefit an employer would gain from not allowing the
employee to return early without giving 16 weeks' notice. Most cover armrangements
will not require 16 weeks' notice to bring to an end, the standard 8 weeks’ nolice is
sufficient.

Suspending a woman on unpaid leave until they fulfil the 16-week notice requirement
Is ikely to sour the relationship between employer and employee-owner and could
result in the woman not returning at all.

Question 14:
How will these changes impact on a company's payroll provisions?

LUNISON do nol foresee any impact on a company’s payroll provision but there may
be an issue of how the value of the shares, if taxable, are passed to HMRC under
monthly PAYE Real Time Informalion syslems being bought in ahead of Universal
Credit. It will be important however for the government to close any loopholes in the
legislation which would enable the use of scams where employees are offered
shares in, and employed by, a payroll company, or an ‘umbrella company' and then
placed to work on a regular basis for a larger and more profitable company.

Question 15:

What effect will a compulsory 16 weeks’ early return notice peried have on tho
length of maternity leave that mothers take or adoption leave that parents
take?

It is likely to mean that mothers or adopters take longer leave as they and their
partners will have less time to plan for their actual return date prior to having to give
notice, For example, a woman who might want to take 26 weeks' matemnity leave
would have to give notice of her actual return date when the baby was Just six
weeks' old if she had taken four weeks' leave prior to the birth (which is quite
commeon). This is very early in a baby's life and parents are unlikely to feel ready or
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able to decide upon the best childcare arrangements at this stage and confirm the
actual return date.

Loss of tho right to request flexible working
Question 16:

Do you think 4 weeks is the right peried? If not, why not? What would be the
impact of a shorter or longer period?

The proposal to exclude employee-owners from the right to reguest flexible working
is completely at odds with the government’s commitment to create a universal right
to request to encourage greater take-up of flexible working.

The govemment's consultation on Modern Workplaces in May 2011 slated that:

“The existing right to request has been a success... But we want to go further. We
think that by extending the right to request flexible working to all employees, we can
spread the benefits flexible working brings to all parts of society and the economy.” [t
went on to state that it estimated this would benefit business by an average of

£52 4m per year.

The right to request has been effective in increasing the availability of flexible work
options and access to flexible working in a wider range of jobs.? It is far from being
an anerous procedure for employers. It simply requires an employer to discuss a
request with an employee, to respond in writing and to give the employee a chance
lo appeal a negative decision before making a final decision.

UNISON believes that excluding employee-owners from this nght is likely to reduce
the availability and range of flexible work options to this group of workers.

It would also creale the impression that a request for flexible working from an
employee-owner never has to be properly considered. However, an employer could
find themselves facing an indirect sex discrimination claim if they do not consider a
request from an employee-owner returning to work after maternity leave, While
ignoring a request from a disabled employee-owner could result in an unlawful failure
to make a reasonable adjustment,

The granting of the right lo request anly to those employee-owners returning from
parental leave will further confuse employers.

Loss of tho right to requost time te train
Question 17:

What impact do you think this propoesal would have on the ability of employee
owners to access support for training?

The consultation decument states that 'skills and training are important to driving a
business forward." UNISON shares this view. In our opinion, access to training is
central to encouraging innovation and increased productivity. It is therefore
surprising that the government has decided remove the right to request time to train
from employee owners.

U ohttps S equalityhumaneights.comfuploaded _files/research/lé flexibleworking.pdf

13



Removing this right would mean that an individual's access to training would depend
solely on an employer's own policies and practices. UNISON questions the
government's confidence that companies who choose to have employee owners will
fully integrate training” and “accessing appropriate training will be easier for
employee owners”. The UK Employer Skills Survey 2011 showed that 41% of UK
employers say they did not train any of their staff and 46% of UK employees (around
13 million) did not receive any training. The removal of rights 1o request time to train
for employee owners is unlikely to buck this trend.

UNISON also notes that the right to request time to train currently only applies to
employers with 250 or more employees. The removal of this right appears
inconsistent with the government’s assertion that employee owner proposals are
principally aimed at small and medium sized but fast growing businesses, Rather it
suggests that the government anlicipates that employee owner contracts schemes
will be adopted more widely by larger firms.

Implications for company law
Question 18:

Do you have comments on thoe Government's intention not to amend Company
Law to implement the employee owner proposal?

Mo comment.

Tax and anti-avoidance

Question 19:

The Government welcomes views on particular safeguards that would need to
be applied, in order to minimise opportunities for abuse.

UNISON believe it will not be possible to safeguard against abuse, as these
proposals effectively open a new tax avoidance loophole which will allow employers
to provide employees who currently receive shares as part of their remuneration
package wilh an opportunity to reduce the amount of Capital Gains Tax (CGT) they
pay on these shares if they sell them. The anly way to fully guard against this
outcome is to withdraw the proposals. The impact could be mitigated by intreducing
a cap on the level of gain not subject to CGT, although this would also disadvantage
employee owners who could then receive a lower value on their shares than they
would otherwise be entitled to.

We also believe there is a significant risk that owners/founders/directors of new small
companies will classify themselves as ‘employee owners', meaning that they could
then wholly exempt all gains they might make in the future from tax altogether,
irrespective of capital gains tax entrepreneur's relief. Again, we can see no way to
fully mitigate this risk. The legislation could specify that 'employee owner status
should not be available to ownersifounders and directors, but even if such provisions
were introduced it is hard to see how they could be enforced. Altermatively,
Government could legislate to prevent any one individual owning more than a certain
proportion of shares (for example 5%) al the point at which they became an
employee owner. But again, this could serve to unfairly limit the total value of shares
that genuine employee owners were provided with.

Question 20:
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The Government welcomes views on whether the existing tax rules which
apply to share-for- share exchanges (such as when a company is taken over)
and schemes of reconstruction should apply where shares issued in return for
taking up the now status are involved.

If the Government moves ahead with this scheme UNISON believes that existing tax
rules (whereby employees in companies being taken over are cffered the chance to
exchange their shares for shares in the new company, with the shares they are
offered valued at the takeover price (rather than having to sell their existing shares
and therefore incur tax})) should remain in place. These rules should apply regardless
of whether the takeover means that employee owners are provided with the chance
to regain their employment rights as part of the takeover process.

General questions
Cuostion 21:

What impact do you think the proposals will have on labour market flexibility —
that is in relation to hiring and letting pecple go?

Business lobbyists have argued that weakening unfair dismissal rights would help to
boost recruitment. However, this claim is not substantiated by the evidence.

The UK already has one of the most lightly regulated labour markets in the
industrialised world. OECD research reveals that among the world's 36 most
prosperous countries, only workers in the USA and Canada have weaker
employment protection than UK employees.” The Word Economic Forum's latest
Global Competitiveness report ranked the UK 5th out of 144 countries for 'labor
market efficiency’ (based on a survey of business executives),™

Academic studies have repeatedly found that employment protection legislation,
including unfair dismissal rights, does not have a detrimental impact on
unemployment or employment levels."! However, the adoption of deregulatory
policies Is likely to lead to increased inequality and in-work poverty.’? The removal of
unfair dismissal rights and the ensuing job insecurity is likely to damage consumer

* OECD Ecployment Data,

P beep: ffwwwd weforus, prafdocs /KEF GlabalCompetit ivene=aBepart 2

" See Howard Feed {2010) *Flexible with the Truth? Exploriag the Relationahip
between Labovr Market Flexibility and Labour Karket Performance® for a detailed

roview of rocent reoasarch.

b Kilkinson, Rickard and Pickett, Eate [200%] The Spirit Lovel; why ._1.;!:1:.'11['11,' is
batter for averyone, Allen lane. 3es also Howard Eeed (2010) "Flexible with the
Truch? Exploring the Relationship between Labour Market Flexibility and Labour

Market Porformance® TUOCZ, London.
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confidence, suppress demand and make it more difficult for employees to access
maortgages.”

As highlighted in the responses to queslions 7&8, the government’s own research
also confirms that most employers do not perceive the current level of regulation as
a major constraint on growth.™ Unfair dismissal regulations do not even feature in
the list of top ten regulations which employers cite as a deterrent to growth.,

Labour market analysis also does not support the argument that weaker dismissal
rights will lead to increased employment and lower unemployment levels. Rather it
suggests that employment protection legislation (EPL) tends to discourage
employers from hiring during periods of growth but it also discourages layoffs during
periods of recession. Over the economic cycle as a whole, the effect on employment
levels tends to be neutral. This point was illustrated in recent comments by John
Philpott, the Chief Economist at the CIPD:

‘The vast weight of evidence on the effecls of employment protection
legislation suggests that while less job protection encourages increased hiring
during economic recoveries it also resulis in increased firing during
downtums, The overall effect Is thus simply to make employment loss
stable over the economic cycle, with little significant impact one way or
the other on structural rates of employment or unemployment.
{emphasis added)"'"

In its response to the recent BIS call for evidence on compensated no fault dismissal
(NFD) the government concluded:

‘that there is insufficient support and evidence that NFD would have a positive
impact on the UK labour market ... The Government has therefore decided it
will not take forward proposals for NFD.

This analysis applies equally to the proposals on employee owners. UNISON
therefore calls on the government to drop the proposals on trading rights for shares.

Questions 22 & 23:

Would you be likely to take up the new status? What would the impact of the
status be on your business?

Quostion 23:

1Y gea the TOOD response to the BIS consultation on Dealing with dismissal and ‘no
fault componaated diamissal® for micro businesses:

hekp: ffwed tue.ora. uk/tucfliles/ 346/ HaFaulbdlaml ssal,. pdl g Also see tho Government

Response  to this call for evidence

http: ffwww. bin, gov,ukfagssts/biecorafomployront-natters s foca/dls 1:=-1143-dlsmianal-
for-micro-bLUusineasef-reaponin.pas Septe=ber Z012.
' p1s Emall Pusiress Barcometer August 2011, published in Ocbober ZO0UL:

Ep:f v, bin,gev,ukfassets/blscoresents rprise/docsfa/ll-pTohC-ana=-OUE1NESS -

barcmoter-auguat=2011

12 pitptd fwww. cipdoco.ukipressaffice/presa-raleases fouestionable-marit-watering.aspi
NELPE & /MWW, CLP0C0 Y I I - HY p
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What are your views on the take-up of this policy by:
a) Companies?
b} Individuals?

UNISON expecls that there will be limited take up of this policy amongst good
practice employers. Many employers recognise that it would be bad practice and
bad business to seek to trade employees key employment rights in return for shares.
Such policies will make it more difficult for companies to recruit quality staff who will
perceive few advantages in trading basic protections for potentially worthless shares.
The policy will also have a damaging impact on workforce morale and productivity. It
is also likely to damage the reputation of businesses with their customers and the
wider public. It will also be complex and costly for businesses to set up and
administer this policy. We suspect therefore than most good practice employers will
be deterred from using the policy.

UNISON is, however, seriously concerned Lhat less scrupulous employers will seek
to exploit the policy as a means of avoiding employment rights obligations and
treating their slaff fairlly. There is a serious risk that the proposals will help to
generate a hire and fire culture in some businesses and will lead to staff being
mistreated at work.

UNISON expects, that wilh the exception of some high paid individuals who wish to
take advantage of the tax loopholes, this policy would prove highly unaltractive to the
vast majonty of employees. UNISON however is extremely concemed that many
employees will not be given a choice over whether to sign an employee owner
contract and thereby lose out on key workplace rights.

Equality impact assessment
Question 24:

What are your views on the equality impact assessment? Are thore other
equality and wider considorations that need to be considered?

The Equality Impact Assessment is not adequale, It fails to properly consider the
differential impact on particular groups of excluding employee-owners from the right
to request flexible working. Tables are presented on the proportion of people by
protect characteristic who work full-time and work flexibly. But by only focusing on
full-time workers it completely misses out a major group of flexible workers from the
analysis — those who work part-lime where there are significant differences between
groups, particularly between men and women. It also ignores numerous responses
to questions in the same BIS survey from which it has taken the data on full-timers,
which show a significant differences between protected characleristic. For example,
28 per cent of women had made requests for flexible working in the past two years,
compared lo 17 per cent of men and 33 per cent of women said flexible working was
“wery important” to them in deciding whether to take a job compared to just 14 per
cent of men,

The EIA concludes that there are no gender impacts or consequences related to
pregnancy and matemity from the proposal to extend the notice period for return
from matemity leave to 18 weeks. It suggests it is merely a procedural change with
no consequences for new mothers. However, as stated in response to Qs.12-15
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above, this procedural change, particularly in conjunction with the exclusion of
employee-owners from the right to request flexible working is likely to lead to women
taking longer leave than they would have otherwise intended and possibly to more
women not returning from leave.

It is also a matter of serious concern to UNISON that the government has decided to
introduce legislation on this proposal before full consultation has been compleled
and before a full impact assessment has been undertaken. The government
appears intent on driving the policy through regardless of its impact on employees,
employers and the wider economy, particularly as they have provided no evidence
for their contention that this measure slimulates growth.

For more information contact Sampson Low, Policy Officer, UNISON, 130 Euston
Road, London NW1 2AY.
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The ESOP Centre thanks the Department for Business Innovation and Skllls
for the opportunity to submit its members’ view on the proposed new
employee-owner status.

The purpose of the ESOP Centre is to spread the wages of capital, to promote
a happler and more productive society by bringing capital wealth within the
range of all employees.

To achieve that aim the Centre informs, researches and lobbles, In the UK,
the EU and round the world by means of conferences, publications and
initiatives. Qur members are drawn from companies which have employee
share plans, professional advisers in the area, academics, politiclans and
other interested parties.

The ESOP Centre welcomes new thinking in delivering shares to employees.
The scheme has great merit in that it may deliver capital wealth into the
hands of employees where no other opportunity would have existed.
However, the proposal as it stands may not work.

Though we appreciate that the government views this proposal as an
employment contract rather than an employee share scheme, the fact that
shares will be transferred Into employees’ ownership means that the expertise
of our members in the technicalities of dolng so will be of relevance.

We envisage that SMEs especially will in future weigh up whether to use a
share incentives, such as EMI or CSOP, or the new employee-owner contract
to deliver shares to employees so that they can share in the future growth of
the company.

The ESOP Centre agrees with the government's proposal to allow businesses
as much flexibility as possible. In doing so the proposal must ensure that
unscrupulous businesses cannot abuse the new employee-owner status.

To retain as much flexibility as possible for business owners, the ESOP Centre
agrees that restrictions on shares should be permissible. For example many
companles will make use of a restriction on the period within which the
shares can be sold so that they do not provide valuable shares to employees
which are sold immediately and then the employee leaves the company.

However, allowing for any type of restriction would mean that companies
could make provisions so that all other shares except those of employee-
owners would benefit disproportionately from growth in value rendering the
holdings of the employees worthless. Looking at this the other way round
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companies could offer flowering/growth shares to certain employees and
benefit from disproportionate growth with full CGT relief.

By allowing for restrictions to be negotiated case by case, the odds are
stacked against employees, since companies have legal teams’ expertise and
most employees are unlikely to take legal advice. Therefore employees may
not understand the full consequences of complicated restrictions placed on
their shares which have been value at UMY, but because of the restrictions
are worth much less,

These contracts will have to be beneficial for employees as well as
businesses, otherwise employees will avold this type of contract and the
scheme will be unused. Given the initial media reception of the idea, it can be
expected that cases of abuse or employee detriment will be highlighted by
the press.

It could be the case, for example, that companies place restrictions on the
shares being sold while the employee is an employee-owner, This would
mean that the only circumstance the shares could be sold would be on
retirement or redundancy. In the latter case the company may not be
performing successfully and the employee would have not had a chance to
benefit from his foregone redundancy rights.

There would need to be an extensive educational and promotional campalgn
in tandem with the intreduction of the new type of contract. Research
conducted by the Centre as part of a recent financial education seminar
showed that shares themselves are poorly understood by the majority of
employees. It is therefore unlikely that many would understand the subtleties
of the aforementioned restrictions which could be placed upon the shares
recelved as part of the new contract.

The ESOP Centre notes that there will be a separate consultation on the
taxation of the employee-owner contracts. However, as part of the wider
educational work needed, the government will need to explain that income
tax will be due {and possibly NICs if RCAs) on the value of the shares,

The value of this tax charge may prove prohibitive for many prospective
employees therefare providing a barrier to accepting this type of contract for
employees without cash reserves. It may be possible in some cases for
employees to Immediately sell sufficient shares to cover the income tax
charge, however, as mentioned above in some cases companies will want to
place restrictions on the sale of shares within a certaln period to protect
themselves from employees selling all the shares and then leaving the
business.
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Joint ownership alternative?

In order to avoid the problems with income tax outlined above, ESOP Centre
members have suggested that a joint share ownership scheme could be used.
Under such a scheme employees would forego employment rights in
exchange for the opportunity to benefit from the future growth in value of
shares worth between £2,000 and £50,000. The joint ownership means that
the Initial benefit Is not taxable as this value is not acquired by the employee,
but growth in value is, as CGT.

J50Ps or Joint Share Ownership Plans would provide the mechanism for such
a structure. The employee acquires an interest In the future growth In value,
not in any Initlal accrued value, When the shares are sold the proceeds are
divided between the joint owners — the employee receiving the value of
growth In market value since time of acquisition and the company receiving
initial value of the shares.
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Question 1: How can the government help businesses get most oul of the flexibilily
offered and the ditferent types of employment slatuses?

Cammenls:

The Government could assist by providing clear guidance to businesses,
particularly small and starl up business, on the diferent lypes of employment
status and the rights thal they carry. Smaller businesses without HR functions may
nol be clear on what rights cerlaln indlviduals have or how to ensura that the sialus
they assign to someone (e.g. a worker) Is In fact the comrect status.

For businesses 1o fully ulllise the option of employee-owner stalus, they would
need o feel confident about the provisions in place If the relationship were 1o come
to an end. If a business belleves that there could be lengthy arguments over tho
value of shares or has concerns over how immediately the business must pay the
employea-owner for their shares, they may be reluctant 1o use this option.

Question 2: Do businesses feel able 10 use all three employment statuses? If not,
what resiricls the use of diferent staluses?

Commenls:

In our experience, our employer clients have an undersianding of the ditferent
possible ways In which workers can be engaged and 1end to ry to utilise the way
that they feel most benelils thelr business.

However, we have oflen found that, without advice, tho owners of a business find It
difficull to ensure that they understand the diference between the various statusoes;
e.g. they may bellieve that someone Is sell-employed when In reality they are an
employee.

CQuestion 3: Whal restrictions, if any, do you think should be attached to the Issua of
shares or types of shares?

Comments:

If the new status is to genuinely allow for employees to benefit as "owners"” of the
business, It would seem counler-intultive to place any resirictions on the shares.

Having said that, we would agree that a limit should be placed on the minlmum
value of the shares. A clear effect of this Inltitialive Is thal employers will eHectlively
be ablo to "buy off” certaln rights of their employees, including the fundamental
righis 1o claim unfair dismissal and receive a redundancy payment.

We are of the view that £2,000 Is oo low a sum to provide proper protection for
employees when balanced against the loss of the aloerementioned rights. The
average award in an unfair dismissal claim Is approximately £6,000; perhaps this
would be a betler starting point as a minimum for the value of the employee-owner's
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shares? That said, any increase in the minimum valua of shares under this status
may well discourage businesses from using it.

Queslion 4: When an employer buys back forfeit shares, should this bo at full
markel value or some other level (eg. a fraclion of market value) should some olher
level bo allowed In certain circumslances?

Comments:

In order 10 be fair 1o employee-owners and to treal them as fully entitied "owners™ of
the business - as seems 1o be envisaged by the proposal - shares should be bought
back al full market value. We see no reasonable basis for treating an employee-
owner differently 1o any other shareholder in any situallion.

Question 5: How should a company go about carrying oul a valuation of the shares?
What would the administrative and cost impacl be for a company Il an independent
valuation was required?

Commaonts:

This response |5 submilted from an Employment Law perspective, so we have no
commenls on this question.

Questlon 6: The Governmenl would welcome views on the level of advice and
guidanco that Iindividuals and businesses might need to be lully aware ¢f the
implications of taking on employee owner slalus.

Commonls:

The government seems 10 envisage this being a scheme that will be of greater
benefit to small start-up businesses. However, reference Is made to this scheme
belng relatively easy to implement for companies that already have employee share
schemes. Small start-up businesses are unlikely to have such schemes.

Therelore, we would suggest that an extremely high level of advice from both a
Company Law and an Employment Law perspeciive would be needed for those
companies 1o whom i Is envisaged thal the scheme will be most altraclive. The
necessity of high levels of advice could be coslly and may well render the schemeo
unattractive to businesses. It could be difficult fer the government to provide
sullable advice for businesses in that such advice would probably need 1o be
bespoke.

From the employeo’s perspective, it will be also be esseniial that they understand
the implicalions of accepting employee-owner slalus on their employment law
rights. They will also need 1o undersiand what rights holding shares provides. This
informalion could be provided by the employer at the time of offering employece-
owner stalus to the employee, although Lhis would need to bo strictly regulated 1o
esnure full infermation was provided.



We believe that serlous consideration should be given to a requirement for
employces enlering into an employee-owner agreement 1o be legally advised as 1o
the relinquishment of those rights they will be farlelting, as Is a requirement at
present for compromise agreemenis. A qualified Independent adviser should be
required 1o sign Lo say Lhat they have given relevant Independent advice to ensure
vulnerable employees are nol persuaded to contract out of rights when it is not in
thelr interest to do so.

Cuesltlon 7: What impact will allowing individuals limited unfair dismissal prolection
and equity shares have on employers’ appelite for recrulling?

Comments:

It is noled that the terminology used in this consullation paper refers 1o “lhe cosls
of providing some rights [being] perceived by some as creating a barrier to hiring
employees.” We are nol aware of any evidence that business are prevented from
taking employees on as a result of the existence of employment protection rights
and the governmenl's language now relers more 1o a "perception” of this than a
realily.

Further, unfair dismissal protlection does nol currenlly arise until someone has been
employed for 2 years. Al the point of recruitment, it therefore has little relevance 1o
an employer.

Theralore, we do nol feel that allowing individuals limited unfair dismissal
protection Is likely 1o Improve employers’ appelite for recrulting.

Converseley, the employer clienls 1o whom we have spoken aboul this are not
altracted 1o the idea of allowing ownership of thelr business 10 a new employee
whoseo capabilities are not known.

Employers who sirive Lo treat their employees falrly may not be as attracted to this
new slatus as less reascnable employers, given that they will be less fearful of
employment tribunal litigation.

In our view, the perceplion of this stalus amongst employees s likely to be that it
simply allows an employer 1o "buy off” some of their rights. Consequenily, we
would foresee the best employees refusing to accept employment based on
employea-owner stalus,

In summary, we do not foresee employes-owner slatus as stimulaling employment.
Further, Introducing a new employment stalus would seem to run contrary to the
government’s slaled alm of simplifying employment law for businesses.

Queastion 8: Whal benelits do you think Introducing the employee owner status in
with limited unfair dismissal rights will have for companles?

Caommenls:



It Is self-evident that companies will have fewer risks when terminating the
employmenl of warkers with employee-owner status.

Howaever, see our response 10 Question 10 below.

Question 9: Do you think these benefits will be greater for larger, smaller or slart-up
businesses?

Commenis:

The benefils will be the same for all businesses. However, the Impact of paying out
for a sl amount of shares is likely to be less for larger companles.

Question 10: What impact, if any, do you think the employee owner slatus will have
on employment tribunal claims, e.g. for discrimination?

Commuonis:

It Is possible that depriving people of the right to claim unfair dismissal wlll cause
them to conslder bringing claims for discrimination and autematic unfalr dismissal.
Howaover, whiist this consequence Is commonly considered likely by employment
lawyers, we are nol aware of any evidence Lhat this would happen and it has lo be
sald that we would envisage such claims being weak i they are brought
speculatively in lieu of an unfair dismissal claim. Nevertheless, such claims, If
brought, would add to the cost and administrative burden on Employment Tribunals
as well as on employers.

Question 11: What impact do you think introducing the employee owner status with
no statulory redundancy pay will have for businesses, In particular, smaller
businesses and start up businesses? What negative impacts do you anlicipale and
how mighl these be miligated?

Comments:

Businesses will be freer lo make redundancles without Incurring costs where that
money might otherwise go lowards payment of debls or Investment in lhe business.

The governmeni refers to greater engagementl in the business as a result of
employee-owners holding shares. However, we consider there to be a large risk thal
employec-owners will feel less engaged than normal employees, as they will feel
that they are readlly-dispensable for (most likely) the relatively low sum of £2,000.
They may feel less Inclined 1o remain with the company for more than 2 years, given
that they will not accrue addiional righls after this time. if so, those employees are
likely to look for alternative employment (as a normal employee), polentially 1o the
detriment of thelr dedication to thelr current employer, as well as causing increased
recrultment cosls when they leave.



That sald, there is an argument that employee-owners would try harder 1o avold a
redundancy siluation and to make the company work, knowling that if they don't
they may lose thelr job and thelr shares may be of lower value.

Question 12: What Impact will this change to maternity nolice period have an
employors?

Commenls:
Wao do not feel that there will be any significant practical difference olher than that

employers will be able to give employees brought in as malernlly caver greater
nolice of termination.

Queslion 13: What, In your view, would employers do If employees wish to return
early without giving 16 weeks' notico?

Commenls:

In our experience, most employers will plan for malernity leave and, having brought
in cover, will nol have the flexibllity 1o allow someane Lo relurn earlier than planned.

Howaver, somo employers may have the demand 1o justify someono returning
carlier than planned and, in those circumstances, we would envisage the employee
being permitled to return as early as practically possible.

Queslion 14: How will these changes impact on a company's payroll provisions?
Comments:
This response is submitled from an Employment Law perspective, so we have no

comments on this question.

Question 15: Whal effect will a compulsory 16 weeks' early return notice period
have on the length of matemnity leave that mothers take or adoplion leave that
parents take?

Commants:

Employee-owners who know thal, should they wish 16 relurn early, they will have to
wail for 16 weeks, may well initially nolify thelr employer Lhat they want to take
shorior maternity periods in order to protect their pasition.

We conslder thal 8 weeks [s sulficlent for an employer to plan for the early roturn of
an employee and are not aware of this belng a significant Issue for employers. Wo
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do not believe that there has been any real jusiification for this measure put forward
by the governmeni and feel that It Is contrary 1o the ailm of prolecting pregnant
women and new mothers In the workplace.

Given the lack of apparent justification, such a measure may well be subject to a
judicial review challenge.

CQuestion 16: Do you think 4 weeks Is the righl period? If not, why not? What would
be the impacl ol a shorter or longer period?

Yes[] Mo [€
Comments:

We do not conslder that there Is any Justificallon for removing the right lo request
flexible working from employea-owners. Given the view expressed that flexible
working Is beneficial for employers and employees, we see no greal advantage to
businesses by removing this right and it can only be harmful to employee-owners
who wish 1o work flexibly but will lack the means to require thelr employer o
consider a requost.

We do not accep! the proposition thal employee-owners will find it easier 1o discuss
{and presumably agree) working patterns with thelr employer; this seems lo us to
be rather ulopian in outlook and does not acknowledge the reality that the employer
will remain the party wih the power.

Of course, employers have the right 1o refuse a flexible working request on
specified grounds; the right 1o work flexibly s not aulomatic.

This proposal seems 1o fly In the face of any commitment the governmenl may have
to making life easler for working famllies.

Question 17: What impact do you think this proposal would have an Lhe abllity of
employee awners lo access support for tralnlng?

Commenls:

It can only diminish employee-owners’ access to support for training; this is sell-
evident, given that the right was Introduced 1o improve employees' acccess o
support far training.

We would again make the poini thal the government's vision of employee-owners
having Improved access to support for tralning compared with ordinary employees
seems utoplan and Is unlikely to reflect the reality of most employee-owner /

employer relationships.

Question 18: Do you have any commenls on the Governmenl’s Intention not to
amend Company Law to implement the employee owner proposal?



Comments:

This response Is submitied from an Employment Law perspeclive, so we have no
commants on Lhis quostion.

Question 19: The Government welcomes views on particular safeguards that would
noed 1o bo applied, in order to minimise opportunities for abuse.

Commenls:

This response Is submitted from an Employment Law perspeclive, so we have no
comments on this question.

Quostion 20: The Governmon! welcomes views on whelher tho existing tax rules
which apply 10 share-for-share exchanges (such as might happen when a company
Is taken aver) and schemes of recanstruction should apply where shares Issued in
raturn for taking up the now siatus are involived

Comments:

This response is submitted from an Employment Law perspective, so we have no
commenis an this question.

Question 21: YYhatl impact do you think the proposal will have on labour marked
flexibility — that Is, In relation 1 hirlng and letting people go?

Comments:

We do nol consider that the proposal will increase companles’ wlllingness to hire
people. We do nol consider that there Is any evidence that the rights to claim unfair
dismissal and receive a redundancy payment, as well as the other rights which will
be reduced for employee-owners, are barriers to recruitment. Pleasa soe our
response to Question 7 above.

it will In theory be easier for an employer 1o terminale the employment of an
employee-awner once they have allalned 2 years' service. However, up until that
point there will be no ditference in righls on termination. All recruitment decisions
have a short-lerm element in that employers will nol normally recruit unless there is
a present need. Companles looking for flexibility will be more inclined 10 make
short-lerm recrullment declslons. They may therefore be attracted to employee-
owner status bul in reality it may not be of much benelit to them; inslead [t would
Incur an Increased cost and potentially make it more difficull to run the company,
given that the employee-owner wlll have shares in the businpss.

Question 22: Would you be likely 1o take up the new slatus? What would the impact
of the slalus be on your business?

Commenls:



This response Is submitied as a Firm from an Employment Law perspective and not
that of an employer, 50 we have no comments on this question.

Queslion 23: What aro your views on the take-up of this policy by:

a) companies?
b) individuals?

Comments:

Please see our responses to Questions 6, 7 and 21 above.

Cueslion 24: What are your views on the equality impact assessment? Are there
olher equalily and wider considerations that need to be considered?

Comments:

We are in general agreement wilth the points made In the Equality Impacl
Assessment.

There has been no suggestion that employers will offer employee ownership for the
sole purpose of being able to untairly dismiss employees or avolding allowing
employees 1o work flexibly. Similarly, there Is no suggestlon thal employers will
only ofler employee ownershlp and therefore individuals may have the cholce of
whether 1o accepl a tradilional employment contract or become an employee owner.

We are not aware of any further equallly or wider implications that need 1o be
considered.

Question 25: Thank you for 1aking the time to lel us have your views. We do nol
intend 10 acknowledge recelpt of Individual responses unless you tick the box
below.

[] Please acknowledge this reply

Question 26 : At BIS we carry out our research on many different toplcs and
consultalions. As your views are valuable 1o us, would 11 be okay if we were 10
contact you again from lime to lime elther for research or to send through
cansultalion documenlis?

Yes[] Nel]
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Question 1: How can the government help businesses get most out of the floxibility
offered and the difforont types of employment statuses?

Comments:

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Commonts:

Question 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Commonts:

Here it is necessary to draw a distinction between the employment law and tax
consaquences - it is not necoessary to apply the same test to both aspects. We
believe that in respect of employment law aspects there is a clear case for flexibility
through allowing any type of shares to be given to the employco owners, provided
they aro of sufficient value. To the oxtent that the Government wishes to impose
restrictions on the types of share to be used in order to prevent abuso of the tax
relief in respect of tha shares thon thosa restrictions should be tied solely to the
availablity of the tax relief (see detailed comments below).

The draft amendmaents to the Empleoyment Rights Act 1996 specify that the shares
must be issued or allotted. This implies that it will not be possible to sourco the
shares from existing shareholders or an employee boanefit trust. This will present
practical difficulties in many cases, which will restrict the use of employoo
ownership contracts.

The draft amendments also specify that the shares must be shares in the employing
company - this effectively excludes companies within a group structure. The draft
legislation should be amended to allow employing companies in a group to give
shares In the holding company to their employoos.

Question 4: When an employer buys back forfeit shares, should this be at full
market value or some other level (eq. a fraction of market value) should some other
level be allowed In certain circumstances?

Commants:
This Is particularly relevant when an omployee leaves and there are two aspects that

neod to be considered:
- the reason for leaving; and



- when the employee leaves.

In raspect of tho reason for loaving, it would appear unfair if an employee were to
receive the shares for no consideration (other than waiving employment rights) and
then be able to insist on receiving full value for the shares on cessation of
employment even if the reason for leaving is that, for examplo, the employee has
completely betrayed the trust of the employer by stealing company property.
Consideration should bo givon to allowing the shares to be forfeited for no value if
the employee owner has committed acts justifying dismissal without notice. Ploaso
note that this test should not be applied to the reason for the cessation of
employment alene - that would not cover the situation wharo a thoft is only
discovered after an employee has left.

In respect of the timing, employers will be concerned about giving valuable shares
under an Employee Ownership Contract if the employee owner can resign
immediately afterwards and still keep the full value of the shares.

It weuld encourage companies to offer employee ownership contracts if they were
able to specify a period of time after which an employee would be entitled to racoive
the full value of the shares on leaving. There is no clear indicator for how long this
pariod should be, given that the empleyment rights givan up would have accrued at
times varying from commencement of employment to two years after that date, The
permitted period would need to be at least six months and should not be over two
years {(one year might be an appropriate compromise) and the percentage of the
value to which the employee owner is entitled on leaving could increase on a
proportionate basis up to that date.

If this were to be allowed, it would also be beneficial to have a short period aftor the
commencement of an employeo ownership contract during which leavers would get
nothing for their shares on leaving. This might be set at a lavol broadly equivalent
to normal probationary periods (e.g. three months), which would limit the
adminstrative burden of acquiring small numbers of shares from early leavers.

To enforce these loaver provisions, companies would also need to be able to
impose a period of time during which the employee owner would not be able to sell
the sharos frealy.

Itis also necessary to allow companies to structure the rights attaching to shares to
include a right of first rofusal so that they can arrange a repurchase of the shares
{either by the company, the existing shareholders or an employee benefit trust)
whan an employee owner wishes to sell the shares. This would enable private
companies to prevent third parties becoming shareholders. In the absence of this
right most private companies would simply not be prepared to offer shares to
employoos.

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?

Comments:



The draft amendments to the Employment Rights Act 1986 imply that if the
employae owner can prove that the shares given when the employee owner contract
was entered into were worth less than £2,000 then the removal of employment rights
will have been invalid. This could easily give rise to a new type of expensive and
unhelpful litigation by former employees - the risk of which could restrict the
number of private companies using employee ownership contracts. It would help if
employers who have made a genuine attompt to estimato tho value of the shares
could be protected from this risk. There are a number of ways in which this might
be done - for example, using the type of "best estimate™ test that applies when
employers have to calculate PAYE liabilities in respect of unquoted shares.

A requirement for an independent valuation at any stage would bo potentially very
expensive and would significantly reduce the use of employee ownership contracts
by employers. In cur experience good, quality valaution advice is vary expensive -
it is possible to get this advice cheaply but the quality can then be extremely poor.

There is no easy solution to the valuation problem but we consider that there is
action that HMRC could take which would help. This would involve either or both of
tha following:

- allowing the value of the shares to be agreed with HMRC in advance (i.e.on a
similar expedited basis to that before EMI options are granted); andfor

- publication of detailed guidance on the models that should be used to determine
the value of the shares.

Such guidance would assist companies in dealing with issues such as minority
dscounts. We assume that for this purpose it is intended that repurchases from
omployee owners would take into account minority discounts, which might resultin
dissatisfaction on the part of the employee owner if the repurchase takes place
shortly before a sale of the company when shares are sold without a minority
discount.

Question 6: The Government would welceme views on the level of advice and
guidance that individuals and businesses might need to be fully aware of tho
implications of taking on amployee ownor status,

Comments:

Quaestion 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers' appetite for recruiting?

Comments:

Quostion 8: What benefits de you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?



Commaents:

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Commonts:

Question 11: What impact do you think introducing the employee ownar status with
no statutory radundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

CQuestion 12: What impact will this change to mataernity notice period have on
employers?

Comments:

Question 13: What, in your view, would employers do if employees wish to return
carly without giving 16 weeks' notice?

Comments:

Question 14: How will these changes impact on a company's payroll provisions?

B



Comments:

Question 15: What effect will a compulsory 16 weeks' early return notice period
have on the length of maternity loave that mothers take or adoption leave that
parents take?

Comments:

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be the impact of a shorter or longer period?

Yes[] No [

Comments:

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Commaonts:

Question 18: Do you have any comments on the Government’s intention not to
amend Company Law to implement the employee owner proposal?

Comments:

The draft amendments to the Employment Rights Act 1996 specify that employea
ownar shares must be issuad or allotted to employooes. The censultation document
states that the shares will be "given" to employees, which presumably means at no
cost, other than having to pay income tax and National Insurance contributions on
tho value of the shares. Under s580 of the Companies Act 20086, it is unlawful for a
company to issue shares at less than nominal value. Therefore if shares are to be
issued free to employee owners, this provision will need to bo relaxed (while it may
ba possible for private companios to pay up nominal value on the basis of services
received, this is certainly not possible for public companies). Alternatively,
provision will need to be mada to allow oxisting shares to be transferred to
employees.

The complexity of UK tax laws relating to the buy-back of shares by companies and
the operation of employee benefit trusts results in many companies having to use
off-shoro employee benefit trusts to recyclo shares that are bought back from
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departing employees. Allowing private companies to use treasury shares would
eliminate this complexity for them, although quoted companies would still need a
raform of the UK tax laws for employee benefit trusts before they could repatriate
their trusts.

Question 19: The Government welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse.

Comments:

Companies do not normally simply give away equity to their employees - thay
normally ensure that any offer of shares to employees is structured in a way that
will further their business cbjectives. Given that it will not be possible te make the
award of employee ownership contract shares conditional on business or porsonal
performance, some companies may decide to offer employee owners shares the
rights attaching to which depend on the future performance of the company
{"Performance Shares").

Performance Shares typically have a low up-front value (based on the hope that the
performance targets will be met) and become completely worthless if the company
doos not perform well, but will become much more valuable if the performance
targets are met.

The use of Performance Shares in this contoxt would be drivan by commercial
considerations. However, it is known that HMRC are not always happy with the way
that the UMV of Performance Shares is calculated where the performance targets
are inherent in the rights of the shares rather than imposed as "restrictions” on the
shares. The Government needs to decide whether the commerical cbjectives of
companies in using Porformance Shares are to be encouraged in this context or if it
wishes to restrict the availability of CGT relief on employee ownership shares in
these circumstances. In particular, the simple insertion of a tax-avoidance test in
the legislation will not necessarily restrict tho CGT rolief in these cirumstances due
to the underlying motive being commerical.

The problem with trying te limit the use of Performance Shares in this context is
that their use is fully consistent with the provisions of Part 7 ITEPA, so it is difficult
to specifically target these shares without unintended censequences (which is
presumably why HMRC has not sought changes to Part 7 to change the oxisting tax
treatment of Performance Shares). For example, attempting to restrict the types of
shares that are eligible for the CGT relief might exclude any private company with a
complox share capital structure (such as companies backed by private equity
investments) from offering employee ownorship contracts.

If the Governmont decides that is it is necessary to enact conditions to pravont
abuse of the new rules, the condtions should solely be placed on the availibility of
CGT relief rather than on the classes of shares that can be offered to employees - it
would not be helpful if employees were given an incentive to litigate on the basis of
legislation designed to limit tax avoidance in order to argue that the surrender of
their employment rights had been invalid.



It should bo remembered that CGT tax relief will not encourage employers and
lower-paid employees to enter into employee ownership contracts. Those
omployeos are likely to be offered little more than the minimum £2,000 value of
shares meaning that, with the current level of annual CGT exemption, they are most

unlikely to pay CGT on their shares in any caso.

Question 20: The Government welcomes viows on whother the existing tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken over) and schemos of reconstruction should apply whero shares issuod in
return for taking up the new status are involved

Commentis:

Wao are puzzled by this question - why should the rules on share-for-share
exchanges not equally apply to employee-owner shares?

Question 21: What impact do you think the proposal will have on labour market
floxibility — that is, in relation to hiring and letting people go?

Commeants:

Cluestion 22: Would you bao likely to take up the new status? What would the impact
of the status be on your business?

Commonts:

Question 23: What are your views on the take-up of this policy by:
a) companios?
b} individuals?

Commonts:

Question 24: What are your viows on the aquality impact assessment? Are tharo
other equality and wider considerations that need to be considored?

Commaonts:



Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.

(< Please acknowledge this raply
Question 26 : At BIS we carry out our research on many different tepics and
consultations. As your views are valuable to us, would it be okay if we were to

contact you again from timo to time either for research or te send through
consultation documents?

Yes[<] No[]
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the education union

Consultation on implementing employee
owner status.

BIS Consultation: ATL Response



The Association of Teachers and Lecturers is a trade unlon affiliated to the
Trades Union Congress (TUC). ATL currently represents 160,000 members
across England, Northern Ireland, Scotland and Wales.

Our members are teachers, supply teachers, heads, lecturers, managers
and support staff in maintained and independent sector schools and
colleges.

The government repeatedly states that it is fear of being taken to an
employment tribunal that stops businesses recruiting. The solution is not
to curtail individual rights but rather encourage businesses to use all
resources avallable to them. In particular, to work with trade unions to
resolve disputes quickly and internally. If that is unsuccessful trade union
members will have access to legal advice and so will understand if they
have a complaint that does or does not have merit. They will therefore be
less likely to issue unmeritorious claims In the employment tribunal.

ATL Is concerned that these proposals are being rushed through just
weeks after plans for no fault dismissals were dropped. Of further concern
is that detailed provisions on these proposals were added to the Growth
and Infrastructure Bill before consultation had even taken place.

ATL belleves that these proposals will benefit no one and are Il thought
out. A proper evaluation would show that these proposals will damage
Individuals, businesses and ultimately the wider economy.

Ik



Consultation Response

Question 1: How can the government help businesses get most out
of the flexibility offered and the different types of employee
status?

Businesses can already tailor the recrultment of different types of workers
to suit the needs of thelr business. ATL has grave concerns about the
praposal to introduce a new category of worker, especially when it is
unlikely to add anything to the labour market. Given that the government
have already extended the quallfying period for unfalr dismissal protection
to two years, an employer now has ample to time to ensure a new
employee |s suitable for the job they have been recrulted to do. The
introduction of employee-owner contracts will simply allow unreasonable
employers to dispose of employees regardless of the length of service
they have or the dedication they may have shown to that the company.
Under these proposals such employee-owners may well find that despite
working hard for their employer they leave with a miniscule amount of
money. An employer, with Insider knowledge, could pick the most
opportune moment to dismiss an employee-owner i.e. when the shares
have little value. ATL falls to see how this will encourage a stable labour
market. It Is also entirely unclear what reason such employee-owners will
give for their employment terminating. Such a label is crucial if they are
going to be able secure further employment,

No employee Is entitled to a statutory redundancy payment until they
have at [east two years service. ATL cannot see any benefit to Individuals
to sign away thelr rights to a redundancy payment in exchange for shares.
By and large redundancies happen because a business Is in financial
difficulty. There is a considerable risk that, no matter how long thelir
length of service, an employee-owner could lose their job, and as the
business collapses find themselves with shares that are without any
financial value. Plainly, this will add to the burden on the state as people
are forced to claim benefits because they have no other source of income.



Question 2: Do businesses feel able to use all three employment
statuses? If not, what restricts the use of different statuses?

In ATL's experience businesses use whichever of the three existing
employment statuses best fits their needs. Problems only occur when
businesses seek to fudge the position. There has been significant case law
on employment status that has, in the main, been caused by businesses
trying to fit a situation, which actually requires an employee, Into one of
the other statuses. ATL belleves that rather encouraging ancther form of
Insecure employment the government should encourage the creation of
qood quality, stable employment. It Is stable employment that creates
high productivity and will aid the economic recovery.

Question 3: What restrictions, If any, do you think should be
attached to the issue of shares or types of shares?

ATL is fundamentally opposed to the proposal to issue shares In return for
employees surrendering important legal rights. The consultation suggests
that shares given to employees may not carry rights to dividends or
voting rights, It is difficult to understand what true benefit an employee
derives from such "shares” in return for glving up fundamental rights. It is
also difficult to understand how ownership of such “shares” will give
employees a stake in the business they work for. They will have no
additional volce without veting rights. Essentially all they receive are a
number of shares that could ultimately prove to be utterly worthless.

Questions 4;: When an employer buys back forfeit shares, should
this be at full market value or some other level (e.g. a fraction of
market value) should some other level be allowed in certain
circumstances?

If the government insists on pursuing this propesal an employer must
have to buy back shares at the market value, If an employer insists on an
employee forfeiting significant legal rights then there should be no
opportunity for them to pay any less than the market value of the shares.
If nothing else, to introduce some type of reduction will simply lead to
legal proceedings as employees and employers dispute the correct fraction
of the market value due. Essentially, It Is concelvable that such legal



arguments are essentially unfair dismissal claims, (as it is assumed that
the suggestion will be that employees guilty of some form of misconduct
or poor performance would not be entitled to the full market value);
hence it Is difficult to see what anyone gains from this proposal.

Question 5: How should a company go about carrying out a
valuation of the shares? What would the administrative and cost
impact be for a company if an independent wvaluation was
required?

ATL is completely opposed to this proposal. However, If the plans proceed
the anly equitable way for shares to be valued Is through the use of an
independent valuer. It is likely that this will have a significant impact on a
company both administratively and financially. ATL are of the view that
such expenses would clearly be better directed elsewhere to secure the
future and help build up the business In question.

Question 6: The Government would welcome views on the level of
advice and guidance that individuals and businesses might need to
be fully aware of the implications of taking on employee owner
status.

Both employers and employees would need significant advice and
guidance. Indeed ATL is of the view that employees would need to have
access to independent legal advice and specialist financial advice, the cost
of which should be met by the employer. It is a fundamental principle of
UK employment law that an individual cannot sign away statutory rights.
Therefore, an agreement akin to a compromise agreement must be
entered Inte if an employee is considering entering into this type of
agreement.

It Is clear that this proposal will for many reasons simply add to the
financial burden on businesses and do nothing to assist the economic
growth of the UK,

ATL is also concerned that employers may place pressure on existing
employees to enter into employee-owner contracts. They can, of course,
seek to dismiss and re-employ them on new contracts. An employee-
owner contract [s a complete change In the relationship between



employee and employer. An existing employee must be free to choose,
after having had independent legal and financial advice, whether or not
they wish to accept the offer. Employees must not be pressurised into
accepting such new contracts where Important rights are waived.
Therefore, the law must be amended to state that it is automatically
unfair for an employer to dismiss an employee on grounds that they have
refused to sign an employee-owner contract and that it is unlawful for an
employee to be subjected to a detriment for the same reason.

Question 7: What impact will allowing individuals limited unfair
dismissal protection and equity shares have on employers’
appetite for recruiting?
The government has still not provided any statistical evidence that fear of
unfair dismissal claims is an obstacle to growth., Indeed, in the
government's call for evidence on proposals for no fault compensated
dismissals there is the following summary of research:-

"The survey also suggested that 40 per cent of employers

agree or strongly agree that the demands of employment

regulation put them off employing staff. Of the 40 per

cent who agreed that employment regulation puts them

off employing staff, only 1 per cent say that

disrnissal/disciplinary action is the regulaltion that most

puts them off employing staff.’
ATL is not clear why the government remains determined to undermine
employment protection that has been in place since the 1970s.
Question 8: What benefits do you think introducing the employee
owner status in with limited unfair dismissal rights will have for
companies?
ATL cannot see any benefit to the proposals. The proposals are likely to
Increase levels of job Insecurity, which will in turn damage morale and
productivity amongst the remaining workfarce.

! page 29 BIS Dealing with dismissal and “compensated no fault dismissal” for micro
businesses, Call for evidence March 2012.



Question 9: Do you think these benefits will be greater for larger,
smaller or start-up businesses?

ATL does not believe that the proposal can be described as beneficial to
anyone elther individual or business.

ATL suspect that start-up businesses are most likely to see these
propaosals as beneficial. Some businesses already have share schemes
that do not require the employee to surrender important legal rights in
return. This is because most employers recognise the Importance of their
employees and do not automatically assume that each new employee will
ultimately end up having their employment terminated because of
misconduct, poor performance, redundancy etc.

Surrendering employment rights can only be beneficial if the shares
increase in value, For start-up businesses there is always a threat of
fallure. If the business fails the employee-owner will have no statutory
redundancy and, to make the situation even more difficult, shares that are
completely worthless, Once potential employees are aware of the pitfalls
of these proposals any business seeking to use them are likely to find it
difficult to recruit quality staff.

Question 10: What impact, if any, do you think the employee
owner status will have on employment tribunal claims, e.g. for
discrimination?

There is a significant risk that preventing an individual from claiming
unfair dismissal will lead to more discrimination claims being issued In
employment tribunals.

As stated in response to question 4 it is also likely that there will be an
increase in court actions in relation to disputes over the value of shares.

Question 11: What impact do you think introducing the employee
owner status with no statutory redundancy pay will have for
businesses, in particular, smaller businesses and start-up
businesses? What negative impacts do you anticipate and how
might these be mitigated?

The negative impact is plainly on an employee-owner having neither
redundancy pay nor shares of any value, ATL is completely opposed to the
introduction of this new level of employment status. If the government



Insist on their introduction they are urged to remove the right to
redundancy pay as one of the employment rights forfeited.

In addition, there may be costs involved for the business when an
employee resigns voluntarily. Ordinarily, such a situation would Involve no
cost to the employer. Under these proposals the business will need to find
the maney to pay the employee for thelr shares.

Question 12: What impact will this change to maternity notice
period have on employers?

ATL does not see how this proposal is beneficial to an employer. ATL is of
the view that it will lead to women taken longer periods of leave than they
may otherwise have done; and fewer employees returning to work after
maternity leave. In particular, it can take some time to sort out childcare
arrangements. If an employer Ignores a flexible working request then a
woman will struggle to meet the 16-week notice requirement. Her return
will be delayed and if she feels she Is being treated unfairly she may not
return at all.

Question 13: What, in your view, would employers do if
employees wish to return early without giving 16 weeks’ notice?

It is difficult to see how it would benefit an employer not to enable a
woman to return early without giving 16 weeks’ notice. To prevent her
from doing so would simply sour the relationship between the two parties.

Question 14: How will these change impact on a company’s payroll
provisions?

ATL does not foresee any impact on a company's payroll but the
government must ensure that a company does not issue shares for an
umbrella company whilst the employee is placed to work in a profitable
company for which they do not hold shares.

Question 15: What effect will a compulsory 16 weeks' early return
notice period have on the length of maternity leave that mothers
take or adoption leave that parents take?



Extending the notice is more likely to result in mothers and adopters
taking a longer period of leave. If a mother has taken four weeks' leave
before the birth {which Is common) changes to the notice requirements
would mean that she would have to give notice when her baby was 6
weeks old If she intended to take 26 weeks' leave. Many new parents
would find this to early te make a decislon or make childcare
arrangements and so are likely to decide to take longer off.

Questions 16: Do you think 4 weeks is the right period? If not,
why not? What would be the impact of a shorter or longer period?

In May 2011 in the government's consultation on Modern Workplaces It
committed itself to extending flexible working to all employees. This was
in recognition of the success of the exiting right. It therefore makes no
sense to oxclude employee-owners fram a right has is recognised as a
SUCCESS,

Failing to consider a request for flexible working from a mether returning
from maternity leave could lead to a claim for indirect sex discrimination
and a failure toe consider a request from a disabled employee could be a
failure to make reasonable adjustments. Hence, there is a significant risk
that the proposals expose employers to more tribunal claims,

Question 17: What impact do you think this proposal would have
on the ability of employee owners to access support for training?

As the government recognises, “skills and training are important to driving
a business forward”. It Is therefore surprising that the government has
decided to remove the right to request time to train from employee-
owners.

By removing this right, employee-owners will no longer have the legal
right to at least one meeting a year with their employer to discuss thelr
training needs. They will also lose the right to request financial support or
propose flexible working patterns to accommodate their training needs.



Question 18: Do you have any comments on the Government’'s
intention not to amend Company Law to implement the employee
owner proposal?

Mo,

Question 19: The Government welcomes views on particular
safeguards that would need to be applied, in order to minimise
opportunities for abuse.

The most significant opportunity for abuse is owners/directors of
companies classifying themselves as employee-owners thus making
themselves wholly exempt from future tax on all gains that they may
make. ATL cannot see what safeguards could be used to protect against
this. It is a clear illustration of why these proposals will not work.

Question 20: The Government welcomes views on whether the
existing tax rules which apply to share-for-share exchanges (such
as might happen when a company is taken over) and schemes for
reconstruction should apply where shares issued in return for
taking up the new status are involved.

It the government insists on moving ahead with these proposals, ATL
believes that existing tax rules should remailn in place.

Question 21: What impact do you think the proposal will have on
labour market flexibility - that is, in relation to hiring and letting
people go?

Claims by business lobbyists that weakening unfair dismissal rights will
boost recruitment are wholly unsubstantiated by evidence. As highlighted
above the governments own research confirms that most employers do
not perceive the current level of regulation as a major constraint on
growth,



In the recent response to the BIS call for evidence on compensated no
fault dismissal (NFD) the government concluded:-

"that there is Insufficient support and evidence that NFD would
have a positive impact on the UK labour market..The
Government has therefore decided it will not take forward
proposals for NFD",

This analysis also applies to the proposal that is the subject of this
consultation and It should also be dropped.

Question 22: Would you be likely to take up the new status? What
would the impact of the status be on your business?

Question 23: What are your views on the take-up of this policy by:
a) companies?
b) individuals?

ATL doubts that good practice employers will take up this policy. If
employers offer employee-owner contracts they are unlikely to recruit
good quality staff. There is a risk that it will damage their reputation
commercially, with customers and the wider public, It will also prove
costly to set up and administer. It will be less scrupulous employers who
will use it to aveid treating staff fairly and exploit a “hire and fire” culture
that could ultimately damage the business itself.

ATL also believes that most, properly informed, individuals would not take
up the offer of an employee-owner contract, The danger is that people are
either misinformed or compelled to accept the offer as it is the only option
available to them,

Question 24: What are your views on the equality impact
assessment? Are there other equality and wider considerations
that need to be considered?



The Equality Impact Assessment falls short. There is no analysis of part-
time workers who make up a large part of the flexible working group.
Amongst those that work part-time there Is a significant difference
between groups, particularly between men and women. There is clear
evidence avallable to show that more women than men request to work
flexibly and that an ability to do so is significantly more important to
women than men.

The EIA concludes that there is no gender impact or consequences related
to pregnancy and maternity from the proposal to extend the notice period
for returning after maternity leave, However, as stated in the responses
above, it is plain that it is likely to lead to women taking longer leave than
they might have otherwise intended and possibly more women not
returming from maternity leave.
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B'A Influencing progress and enabling connections for UK blescienc
L B pdrciabry Amsocialon

Consultation on implementing employee owner status

Biclndustry Association {BIA) response

About the BIA

Established in 1989, the Biolndustry Association (BIA) exists to encourage and promote a
financially sound and thriving bioscience sector within the UK economy and concentrates its
afforts on emerging enterprise and the related interests of companies with whom such
enterprises trade, The BIA represents innovative healthcare-focused biescience companies,
including over ninety per cent of biolech medicines currently in clinical development in the
UK. BlA members are at the forefront of innovative scientific developments targeting areas of
unmet medical need and this innovation will lead to better outcomes for patients, to the
development of the knowledge economy, and economic growth,

The BlA has engaged with its membership o gain their views on the proposals contained
within this consultation. We are not in a position to provide detailled answers to a number of
the questions and so will limit our response o overarching comments as they relate to the
bioscience sector.

For additional information, or clarification, on any of the points raised in this response, please
contaclt Antonis Papasolomontos, Head of Public Affairs and Policy, al
apapasoclomontos@bioindustry org or 020 7630 2188.

Summary

The BlA welcomes this consultation on the proposed employer-owner status and recognises
the large amount of work currenily being taken forward to implement it. [n particular, the BIA
welcomes the sentiment behind the proeposals and is encouraged at the Government's focus
in this area. The current proposals move the debate forward and the BIA agrees with efforts
to support the ability of small and high-growth companies, particularly in research intensive
innovative sectors, to incentivise and reward employees in a flexible manner.

Thera are, howeaver, some uncertainties regarding the proposals which could undermine its
attractiveness to both employer and employee. These are discussed in more delail below. In
particular, the BIA has serious concerns that the requirement to pay income lax on shares
which may, or may not, provide future gain would act as a serious disincentive to an
employee considering this scheme. There are also concemns as to the practicality of, and
cosls associated with, valuing the shares each time an employes may wish to enter this
schome and upon their leaving it

As such, the BIA believe that a more practical way forward which Is of greater immediate
benefit is by amending the existing Enterprise Management Incentives (EMI) scheme to
allow shares acquired through EMI oplions to be subject to Entrepreneurs Relief at 10%
Capital Gains Tax. The EMI is widely used and although we are aware that this change is
currently being implemented the requirement that the shares must be held for twelve months
prior to selling significantly reduces its impact.
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The BIA responso

The bioscience seclor

Bioscience companies, as part of the wider life sciences sector, have been recognised as
one of the key pillars for future UK growth and biopharmaceutical companies invest more in
research and development than any other sector in the UK, The Strategy for UK Life
Sciences, launched by the Prime Minister in December 2011, clearly articulated the
government's vision for supporting leng term growth in this innovative sector,

A large number of BlA members are, or were once, small or emerging companies that are
research intensive and operating at the translation interface between academia and industry.
Such companies are often pre-revenue in nature as they develop their product(s) and
technologies to treat areas of unmel medical need.

Medical research and development is a high risk scientific field and it takes on average ten to
fifteen years and over $1 billion to develop a drug for patients. As such it requires long term
commitment, investment and an entrepreneurial culture that allows companies lo address the
inharent risk in R&D.

Government interventions that can tip the riskfreward ratio in the entreprenaurs and
employees favour are welcome and the BIA has a keen interest in exploring policies that
afford a bioscience company greater flexibility in attracting and rewarding skilled staff
members. The offering of share options through the EMI scheme, which does nol require
upfront cash commitment or tax cost, provides one such example.

The BIA beliaves bioscience companies represent the kind of smaller, high-growth

businesses that the govermnment seek lo benefit with these proposals. It is within this context
that the BlA makes commaents on the proposals balow.

The proposed employee-owner slatus and bioscience companies

The BIA welcomes the proposals for introducing a new employee-awner status. ILis
encouraging that government is exploring opportunities to increase flexibility in the workplace
recognising that for some companies the offering of share options or other incentives beyond
basic remuneration is appropriate.

The proposals contained within the consultation move the debate forward and in particular
the waiving of capital gains tax on any profils realised on qualifying shares represents a
progressive approach lo employee incentivisation.

However, it is apparent from speaking to BIA member companies that the proposals as they
currently stand give rise to uncertainties which could impact upon the success of the
initiative, These ara discussed below:

1. Payment of income tax: On page 18 of the consultation decument, paragraph 56, it is
stated that employees taking up the new status will be required to pay income tax and
NICS on the shares they receive. This will act as a serious disincentive to employees
to take up the scheme. |t imposes a tax charge upfront for only the possibility of a tax
free gain at a later point. This would leave the employee out of packet as compared
ta not entering the scheme. There will also be a need to consider the highly complex
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and subjective “readily convertible assets® rules in order to determine if the income
tax is to be collected through setf-assessment or PAYE and if National Insurance

applies,

2. Valuation of shares: BlA members have concerns as (o how practical it will be for
shares to be valued appropriately, particularly in small unquoled companies, The
consultation document makes reference to this problem in paragraphs 19 and 20
stating the Government is “keon fo ensure that this new emplayment status does nof
impose any valualion requirements beyond those that already exist when valuing
companies for other lax purposes”,

For smaller companies in particular the valuation of shares upon an emplayee joining
and lhen again upon leaving and exiting the scheme will require additional work., At
present, EMI oplion grants are lypically made at the time of a funding reund or en an
annual basis, not every time that staff join or leave, There are also complex legal and
accounting implications that may well detract from the ease of running the scheme,
2.9. the need to have distnbutable reserves in order to camry out a shara buyback, or
to establish an employee benefit trust. It will also be important to understand what
steps would be taken where there is a disagreement over the share valuation.

Other questions as to the practical operation of the scheme should alse be considered. For
example, what happens if a company does not have the available cash or distributable
reserves to reacquire shares issued to employees under the scheme? Moreover, will the
company be required to obtain investor consent before shares are acquired by employees in
this way?

Motwithstanding these concerns, the BlA believes the sentiment behind the Government's
plans are welcome and offer a positive direction of travel. Many of the aims behind these
proposals, primarily the need to provide flexibility to companies operating in a cash
conslrained environment, can be achieved in other ways.

The BIA would propose adjusting the concept of allowing shares acquired through EMI
options to be subject to Entrepreneurs Relief at a 10% Capital Gains Tax rale instead of the
usual 18 % or 28%. The BlA is aware that changes are being made to implement this but as
it is currently proposed the minimum holding period of twelve months before exercise is
maintained making this of limited benefit to bioscience companies seeking to encourage and
incentvise employee involvement.

This is because in most biolech situations EMI opticns are only ever exercised upon exit,
when a sale or cther transaction takes place, so the reduced Capital Gains Tax rate is not
achievable. The BlA has spoken to Treasury officials about this issue and are aware that
other organisations have made similar representations. The BIA also made this paint in our
recent submission o the consultation on extending the EMI schema to academics.

Amending the EMI scheme in this way would be particularly beneficial to high growth, pre-
revenue innovative companies as it encourages and rewards those individuals wiling to
commit and invest their expertise and time in riskier enterprises. The EM| schema is well
used within the biescience sector and enables companies to attract and retain scientific
talent through the issuing of share options providing the individual with an opportunity to
shara in the future success of the company. This delivers upon many of the aims behind the
current employer-owner consullation and should be considered alongside it.






Department for Business
Innovation & Skills

BIS

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employee owner status: can be found at:

http:/fwww. bis.gov.ukiConsultations/consultation-on-implementing-employee-owner-
status?cat=open

You can complete your response online throaugh SurveyMonkey :
(https:ffwww.surveymonkey.com/s/5QJQ935)

Alternatively, you can emall, post or fax this completed response form to:
Email:

implementing.employee@bis.gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Street

London SW1H QET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government
Information, make available, on public request, individual responses.

The closing date for this consultation is: B November 2012



Your details

MName: Antonis Papasolomontos

Organisation (if applicable): Biclndustry Association (BIA)

Address: 7™ floor, Southside, 105 Victoria Street, London, SW1E 6QT
Telephone.

Fax:

Please tick the boxes below that best describe you as a respondent to this:

Business representative organisalion/trade body
Central government

Charity or social enterprise

Individual

Large business {over 250 slaff)

Legal representative

Local govemment

Medium business (50 to 250 slaff)

Micro business (up lo 8 staff)

Small business (10 to 49 staff)

Trade union or staff association
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Other (please describe)



Question 1: How can the government help businesses get most out of the flexibility
offered and the different types of employment statuses?

Comments:

Seoo seperate attached submission.

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Comments:

Question 3: What restrictions, if any, do you think should be attached to the issue of
shares or typos of shares?

Comments:

Question 4: When an employer buys back forfeit shares, should this be at full
market value or some other level (eg. a fraction of market value) should some other
level be allowed in certain circumstances?

Comments:

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an indepondent
valuation was required?

Comments:

Question 6: The Governmant would walcomeo views on the level of advice and
guidanco that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status,

Comments:



Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers' appetite for recruiting?

Comments:

Question 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Comments:

Question 9: Do you think these benefits will be greator for larger, smaller or start-up
businessoes?

Comments:

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

Question 11: What impact do you think introducing the employee owner status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might theso bo mitigated?

Comments:

Question 12: What impact will this change to maternity notice period have on
employers?

Comments:



Question 13: What, in your view, would employers do if employees wish to retum
early without giving 16 weeks' notice?

Comments:

Question 14: How will these changes impact on a company's payrell provisions?

Comments:

Question 15: What effect will a compulsory 16 weeks' early return notice period
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Comments:

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be the impact of a shorter or longer period?

Yes[ | No [}

Commaonts:

Question 17: What impact do you think this proposal would have on the ability of
employee owners to accoss support for training?

Comments:

Question 18: Do you have any comments on the Government's intention not to
amend Company Law to implomant the employee owner proposal?

Comments:



Question 19: The Government welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse.

Commoants:

CQuestion 20: The Government welcomes views on whether the existing tax rules
which apply te share-for-share exchanges {such as might happen when a company
is taken over) and schemes of reconstruction should apply where shares issued in
return for taking up the now status are invelved

Comments:

Question 21: What impact do you think the proposal will have on labour market
flexibility — that is, in relation to hiring and letting people go?

Comments:

CQuestion 22: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Commonts:

Question 23: What are your views on the take-up of this policy by:
a) companies?
b) individuals?

Comments:

Question 24: What are your views on the equality impact assessment? Are there
other aquality and wider considerations that need to be considered?

Comments:



Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.

[] Please acknowladge this reply

Quosticn 26 : At BIS we carry out our research on many different topics and
consultations. As your views are valuable to us, would it be ckay if we were to
contact you again from time to time either for research or to send through
consultation documents?

Yes[] No
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Your detalls
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Trade union or staff association
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Question 1: How can the governmaent help businesses get most out of the flexibility
offered and the different types of employment statuses?

Comments:

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Commeants:

At present, three different employment statuses (employee, worker, or independent
contractor) are generally available in English law, with certain additional categories
in areas such as anti-discrimination. While this broadly tri-partite setup may not
sound too difficult, there is clear evidence that it provides a significant obstacle to
companies who aro already confusod by the existing scheme and by the growing
number of ‘employee’ or ‘worker' contract typologies. A recent study by the CBI
pointed out that, allegedly as a consequenca of the introduction of the Agency
Workors Regulations , businesses have chosen to hire a large number of workers
through self-employed contracts. According to this report, this was not necessarily
dug to the rising costs of hiring botter protected agency workers, "but more
importantly due [to] the considerable compliance burden and vastly increased risk
of tribunal ¢claims’ (Facing the Futuro, 2012, p. 35).

Even before the implementation of the proposed reforms, businesses and workers
are therefore facing a considerable degree of uncertainty, and as a diroct result,
considerable fears about potontial litigation: many an employment tribunal claim
needs to go through a complete round of hearings (including appeals) simply in
order to determine the preliminary question as to the claimant’s status before the
tribunal can turn to the merits of the claim. The introduction of a new, fourth
category, will add considerable confusion; not just by virtue of having an additional
category but also because it is difficult to seo how the proposed employee-owner
rogime would map onto the current system of common-law based categorios which
serve as gateways to an array of statutory rights. In addition to this it is foreseeable
that employee ownors whose contracts were terminated would engage in strategic
litigation by alleging discriminatory dismissal in order to gain accoss to justice.
The recent decision by the Supreme Court in Autoclenz v Belcher [2011] UKSC 41
will oxacerbato these problems dramatically: in that case, the court held that in
determining a worker's employment status, the relovant ovidence was not
necessarily limited to the writtan contractual agreement between the partios. While
the case was decided in a slightly different context, its arguments could easily be
translated across into the employee-owner scenario: if the individual continues to
behave and be treated as an employee on a daily basis, with woak or no evidence of
ownership {e.g. because of the low value his or her shares, or a lack of voting rights
attached to thom), the courts are likely to disregard the employoce-owner contract in
favour of more traditional classifications. This would be the case especially if the
transition to employee-owner contracts (or their being offered to new joinors)
becomes an automatic standard practice, along the lines of the now near-universal
opt-out employees are asked to sign in order to waive their rights under the
provisions of the Working Time Regulations 1998.
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The proposals are also premised on the assumption that the labeur rights and
entitiements that will be denied to ‘employee owners' aro outside the scope and
competence of EU law, and within the exclusive competence of domestic law. This
assumption is premised, first, on the belief that ‘employee owners' would be
missing out oxclusively on rights that are not protected by EU labour law Directives,
and, second, on the assumption that evon where they exists, EU labour law
directives tend not to engage robustly with the personal scope question. We
strongly disagree with both assumptions. As we suggest below, a number of these
rights are directly or indirectly covered by EU law. Moreover, in recent years EU law
has moved boyond its initial deferent approach in respect of the national definitions
of ‘worker’ and the personal scope of application of EU labour law instruments. In
our view, tha Court of Justice would be reluctant to accept that the UK status of
‘employee owner' is genuinely soparate from the EU notion of ‘worker’ (as
doveloped in its equal pay, health and safety, and prognancy case law) when the
alleged distinctive features are merely notional and simply disguise an employment
relationship within the ‘worker' meaning.

The proposals, finally, are very unclear as regards their application in the collective
dimension, most importantly workers' rights to organise, bargain collectively and
consult with their employers on certain topics. None of the relevant provisions are
listed in theo indicative table of employment rights in the consultation document.
Should this be interpreted as an assumption that the rights will be available to
omployee-owners? Or is the opposite the case? Without specific legisiative
amendments to koy statutes such as TULRCA 1992, it is difficult to see how the
proposed scheme could operate within the current tripartite classification, thus
loaving employee-owners outside the scope of collective rights. Such an exclusion
would open the entire scheme to challenge under the Human Rights Act 1998, given
the European Court of Human Right's recent emphasis on strengthening Article 11
of the European Convontion of Humarn Rights (freedom of association): in Demir v
Turkey [2008] ECHR 1345 the court explicitly recognized workers' fundamental right
to collective bargaining and industrial action.

Overall, therefere, businesses and indeed the government itself would face
significant uncertainty and the threat both of long classification arguments in
employment tribunals, even where an explicit employee-owner contract has been
signed, and larger challenges both in domestic courts and international law.

Question 3: What restrictions, if any, do you think should be attached to tho issue of
shares or types of shares?

Comments:

Regulations on share issues would need to ensure that worker's entitlements reflect
the fundamentals of the legal and economic pesition of company owners, most
importantly by including both centrol (voting) rights and an entitlement (however
residual) to the company's econemic surplus. If the regulations were to allow issues
structured in a way that denies some of these features (for example, by restricting
voling rights, or classifying employoes as a distinct group of shareholders),
additional safeguards need to be put in place to onsure that other aspects (e.g.
preference shares with guaranteed dividends) are sufficient componsation. This
would likely invelve external valuation and the resulting complications, however
{see further our answer to Q5).



Question 4: When an employer buys back forfeit shares, should this be at full
market value or some other level (eg. a fraction of market value) should some othor
level be allowed in certain circumstances?

Commeonts:

The idoa of share forfeiture sits very uneasily with the overall employec-owner
scheme. Generally speaking, companies have no powers to force shareholders into
buy-backs without further agreements (e.g. a specifically designed option); so itlis
likely that any such provision would be used in demonstrating to an employment
tribunal that there is little genuine about the ‘ownership’ aspect of the status (see
further answer to Q2).

Should the forfeiture scheme go ahead regardless, it would raiso soveral serious
concerns: by definition, the buyback of an employee-owner's shares following
termination of the employment relationship will happen at the very moment the
worker will be at his or her most vulnerable, and in need of financial support. If
valuation were at market valua, or evan below that {with a ‘fractional' amount) this
raises an additional problem: structurally, most layoffs will happen in periods of
dopressed company performance, and thus reduced valuations. The danger is that
employees would receivoe vory little, if any, meaningful value in return for their loss
of employment rights. The only way to avoid this would be te sot a minimum striko
price for the employer's repurchase option at the original issue value; leaving
employees to capture any petential economic upside, but not oxposing them to tho
risk of serious drops in the stock-market. This approach would also have the benefit
for company's treasuries of facilitating the valuation of outstanding liabilities.

Cuestion 5: How should a company go about carrying out a valuation of the sharoes?
What would the administrative and cost impact be for a company if an independent
valuation was required?

Comments:

The biggest problem in valuation would be raised by non-traded employers
generally, and dynamic, fast-growing companies in particular. Whilst fairly
sophisticated models have beon doveloped by private-market (pre-IPQ) funds
dealing in shares of non-listed companies, the administration of such schemes
could easily bacome vary complex (for example as regards dilution of praviously-
issued shares). Overall, the effect would be considerably off-putting to most
companies: external third-party valuation will be intrusive and expensive, but
without it, omployors would open themsealves up to the full range of claims and
challenges that the employee ownership is not genuine, as discussed in our answer
to Question 2.

Quostion 6: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status,

Comments:



We suggest that individuals and businesses would in practice need a very high level
of advice and guidance about the implications of taking on employae-owner status,
50 much so as to render the taking on of this status a seriously risky and potentially
costly decision on the part both of individuals and businesses.

There are many kinds of difficulty and uncertainty involved, but they can usefully be
reduced to two main typos:-

a) uncertainties about the application of statutory provisions, and
b) uncertainties about employee-owner status as a common-law contract type.

We comment on these in turn.
a) Uncertainties about the application of statutory provisions.

The main fecus of the proposals is upon the poesitioning of the proposed employee-
owner status in relation to the principal statutory employment protections which are
currently applicable to ‘employoes’, and, to a lesser degree, to ‘workers’, the basic
idea being to limit some of those protections for ‘employee-owners’ on the footing
that thoy will enjoy a compensating set of advantages deriving from their ownership
of shares in the employing company.

Howaver, although the proposals purport comprohensively to have clarified the
position of employee-owners in this respect, we think that serious uncertaintios
would still arise. Arguments might for example arise as to whether a given
individual had genuinely been accorded ‘employec-owner’ status, the mere
assertion of that on the face of the contract not in itself being decisive if tho
individual could show that he or she had not preperly understood what was
invelved.

Moreover, wo think that rather elaborate advice-taking would be needed to enable
both individuals and businesses to decide whether contracting on the ‘employee-
owner' footing was really to the benefit of the respective parties to the arrangement.
So the transaction costs of entering into such contracts could be very considerably
greater than for conventional contracts of employment or aven for ‘worker’
contracts.

b) Uncertainties about ‘employee-owner status' as a common-law contract type

Woe think that the above-mentioned uncertainties are enormously multiplied by an
even greater set of difficultios, to which the proposals do not refer, about how the
‘employee-owner status’ would operate as a common-law contract type. The crucial
question here is whether and how far the common law of the contract of
employment would apply to it, and if so with what if any modifications.

Individuals and businesses would need to know from tho outset and during the
continuance and upon the termination of such contracts whether the central implied
tarms of the contract of empleyment, such as that obligation of mutual trust and
confidence, applied to ‘employee-owner' contracts, and whether tho doctrines
prescribing the remedies for breach and wrongful termination of the contract of
employment applied equally or differently to these contracts. This is a matter of the
utmost consequence which the proposals do not seem to address.
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Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employars' appetite for recruiting?

Comments:

Question 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Comments:

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Commants:

Question 11: What impact do you think introducing the employee ownor status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

Question 12: What impact will this change to maternity notice pericd have on
employers?

Commonts:

This response covers questions 12, 13, 14 & 15: The Consultation Document takes
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the view that maternity leave notice periods for ‘'employoe owners’ could be
increased above the equivalent notice periods presently required from employees.
The underlying assumption is that EU law does not cover these matters, and
therefore domestic law is free to discriminate botween the parental and maternity
entitlements of ‘employees’ and those of other workers.

We suggest that this is a risky if not altogether wrong assumption. Parental Leave in
genoral is of course covered by EU secondary legislation {Directive 2010/18). EU law
does not systematically defer to domostic law when it comes to defining the
personal scope of application of the rights contained in EU labour and equality
directives. Somoe of the areas in which the ECJ has forcefully asserted that the
concept of ‘worker’ to which these rights apply must have an autonomous and EU-
wida dofinition are the areas of equal pay, pregnancy rights, and health and safety
legislation (broadly understood). While the Court has not yet had an opportunity to
pronounce itself in respect of the personal scope of application of the Parental
Leave Directive, it is plausible to assume that, should it be asked to decide whothor
it is possible for Member States to attribute different sots of rights to groups of
employeos that fall within the EU concept of *‘worker’, it would take a very critical
view of any national measure seeking to do that. It is our firm belief that both
‘employees’ and 'employee-owners' would be seen as falling within the EU concept
of ‘worker’ as developed by the Court of Justice of the EU in its more recent
jurisprudence since the case of Allonby. As a consequence, provisions such as
those suggested in Part 3 of the Consultation document would be found to be in
breach of EU law, in spite of tho fact that the EU Parental Leave Directive doos not
explicitly cover notice periods.

Question 13: What, in your view, would employers do if employees wish to return
early without giving 16 woeks' notice?

Commonts:

see above

Question 14: How will these changes impact on a company's payroll provisions?
Comments:

see above

Question 15: What offect will a compulsory 16 weeks’ oarly return notice period
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Comments:

see above



Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be tho impact of a sherter or longer period?

Yes[] MNo
Comments:

We would like to start by reiterating the point made above. Even where a specific
right or entitltemant is not expressly covered by EU Law (e.g. notice periods or the
right to request flexible working}, and as long as that right is strictly connected with
the enjoyment of a right provided or protected by an EU instrument {as in the case
of parental leavo), EU law may not allow Membor States to croate two tiors of rights
and entitlements for different (national) categories of employees that the EC.J would
soo0 as falling within the bread and autonomous EU notion of ‘worker’,

We therefore believe that that the Consultation paper may be mistaken in
suggesting that the ‘only’ EU right at stake is paid parental leave (para 41). Other
rights and matters that may trigger EU/ECJ competence in respect of the right to
request flexible work range from pregnancy to disability discrimination, including
discrimination by association. In all these cases EU law would most likely prohibit
the attribution of lesser rights to 'employee-owners’ if the latter were to be seen as
falling within the EU/ECJ notion of ‘worker".

We also note that as presently drafted the proposals contained in paragraphs 42-44
may fall short of the right to fair trial, which is clearly protected under both EU law
and the European Convention on Human Rights.

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Commonts:

Question 18: Do you have any commaents on the Governmeont's intention not to
amend Company Law to implement the employee owner proposal?

Comments:

Tho employee-owner scheme can probably be accommodated undor the current
company law regime strictly speaking. Employee's share ownership would howovor
throw opon a serios of unanswered questions in closely related fiolds, Would
shareholders under the scheme have to comply with securities market regulation,
for example when a tradoe union co-ordinates its members' vote and therefore
acquires control over a substantial block of shares in a publicly listed company?
Would employee-owners in tho provicous example be subject to compatition law and
ralated provisions?

A further issue not addressed in the proposal is that of complex corporate
structures, such as corporate groups, holding companies, and companies that aro

9



held by cutside investors such as Private Equity firms. In which entity would
employee-owners be given shares? If shares will always bo held in the immediate
contractual counterparty, this raises a problematic issue: in a corporate group, for
example, it could become vary difficult to value the shares of a subsidiary given the
group’s freedom to continuously readjust assets and liabilities within its structure
to match evolving business needs.

Quoestion 19: The Governmant welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse.

Commaents:

Any ‘automatic’ or boilerplate employee-owner terms need to be automatically
invalidated under the statutory regime. Where employees do not have free choice in
negotiating the arrangement, the very point of the scheme is threatened: the
acquisition of ownership in a company is, after all, a voluntary act which usually
happens at arms-length between parties of reasonably equal bargaining power.

The seceond main arca of concem is in the valuation of shares at issue, and in the
provisions surrounding buy-back. Strong safeguards would bo nocessary to ensure
that the employee-ownership scheme would stand up to judicial scrutiny; if an
employee can demonstrate that at the moment of termination he or she had none of
the benefits of ownership, it is likely that the courts would classify the relationship
under one of the oxisting categories (see our answer to Question 2).

Preliminary analyses suggest, finally, that the scheme could open up a serious
locphole in the existing tax structure. Senior management in particular could easily
opt to become employee-owners, receive the maximum amount of tax-free oquity in
return, and then contract back into the full range of employment rights {(and indeed
contract out of the buy-back regime to ensure a truly golden, completely tax-free,
parachute).

Question 20: The Governmant walcomes views on whether the existing tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken ovor) and schemes of reconstruction should apply where sharos issued in
return for taking up the new status are involved

Comments:

Quostion 21: What impact do you think the proposal will have on labour market
flexibility — that is, in relation to hiring and letting people go?

Commaonts:

Our view is that the economic evidence of the effects that deregulation may have
over hiring and firing decisions by businesses is scant and contradictory. The
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QECD has notod in its Employment Qutiook of 2010 that '...theory predicts that
strict employment protection should reduce worker flows ... although it is not
always clear to what extent estimated effects are general and robust’ (see pages
181-182 of the report; emphasis supplied}, and that ‘the evidence presented in the
chapter also suggests that reforms invelving the relaxation of regulatory provisions
on individual and collective dismissals are likely to increase the number of workers
who are affected by labour mobility at the initiative of the employer’ {page 200).

In a way, one could therefore only answer this question on the basis of theoretical
and ideological arguments andfor hypothetical speculation. What is certain, on the
other hand, is that the intreduction of a fourth (and less protected) employment
status would further segment the British labour market (going against the clear
advice of both the OECD and the European Commission), and have a
disproportionate effect on the most vulnerable sectors of the labour market and
society, and in particular youngor workers and women.

Question 22: Would you be likely to take up the now status? What would the impact
of the status be on your business?

Comments:

See commants to question 2 above

Question 23: What ara your views on the take-up of this policy by:
a) companies?
b) individuals?

Comments:

Overall, it is unlikely that this scheme would see enthusiastic take-up. Whilst the
lack of employment rights, notably as regards unfair dismissal, might bo
superficially attractive from a company's perspoctive, the inherent uncertainty and
roesulting threat of litigation as outlined in our response to earlier questions will
significantly distract from any perceived benefits of tho scheme. From the individual
worker's parspective, the policy constitutes a dangerous risk-reallocation, whoro
cyclical business risk is shifted onto the worker who is arguably least able to bear
that risk. It is tharoforo likaly that the most significant impact of the proposed
scheme will in the end be on HM Treasury, further stretching decreasing public
resources to provide basic social support for redundant employee-owners.

CQuestion 24: What are your views on the aquality impact assessment? Are thero
other equality and wider considerations that need to be considerad?

Commonts:

11



Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unloss you tick the box
below.

(<] Please acknowladge this raply

Question 26 : At BIS wo carry out our research on many different topics and
consultations. As your views are valuable to us, would it be okay if wo woro to
contact you again from time to time either for research or te send through
consultation decuments’y

Yes No []
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Q1. to Q7.
Mot answered.

Qg.

What benefits do you think introducing the employee owner status in with limited unfalr dismissal
rights will have for companies?

In general terms, we do not consider that the proposal offers any obvious advantages, We can well
understand that an emplayee who feels part of the daily running of his or her emplayer's activities
may be more productive. We struggle to see, however, that the ‘employee owner’ scheme would
contribute towards this objective. The employment relationship is unlike any other. Firstly, there is
rarely equality of bargaining power. The best candidates may be suspicious of the scheme and
accept employment elsewhere. Those left with the ultimatum of an ill-considered share scheme or
no employment at all are unlikely to be the strongest candidates and, upon employment, unlikely to
feel entirely comfortable or confident in their role. Secondly, an employment relationship is arganic
and, one would hope, long-lasting. An OECD survey of 2011 suggests that the average UK citizen of
waorking age spends 1,647 hours at work each year. Any ostensible advantages of the scheme would
be undermined by the difficulties an organisation would face when undertaking two different and
saometimes conflicting functions — ie, the corporate and the employment. In addition:-



Vi,

vil,

As the Consultation paper rightly recognises at the outset “The UK has ane of the most lightly
regulated labour markets in the developed world and is performing well...". There is no evidence
that emplayment legislation prohibits recruitment. In the absence of any demanstrable data that
such ‘light regulation® is iImpalring growth or recruitment we cannot see the benefits af removing
the employment pratection currently enjoyed by UK employees;

An employee whose job security is in doubt due to relinquishing his or her unfair dismissal rights
Is unlikely to be a productive worker or a confident consumer;

. Restricting the right to request flexible working is likely to be a false economy. Evidence suggests

that employers benefit significantly from flexible working: permitting such requests broadens the
talent poal and a mere productive workforce leads to increased confidence and flexibility’;

. This is likely to be an inordinately complex scheme to initiate for those businesses who are nat

already involved in valuing shares. Such complexities are likely to outweigh any short-term

advantages;

There are real concerns as ta the divislan the scheme may cause amongst the workforce which

are far from conducive to a flourishing workplace, Consider the following problematic scenarios:-

a. It is understood that these proposals would not impair an employee's right to a protective
award pursuant to TULR[C)A 1992, Notwithstanding this, however, ‘employee ownership®
status would Invite differential treatment which would be problematic in practical terms. In
a collective redundancy process, is it the case that those employees who are emplaoyee
awners, who have no right to claim unfair dismissal, are excluded from a consultation and
solectian process whilst others have the full rights to make representations as to why they
should be retained? If so, why not dismiss employee owners before all others in such
circumstances?

b. Are employee owners permitted to attend meetings about the performance of the business
from which athers will be excluded? Will this not, In turn, lead to a situation In which some
colleagues are better informed than aothers?

c.  ‘What of current employees who have not had the benefit of the share scheme at an earlier
stage af employment and who may have benefited from an increase in revenue over the
course of their employment? If the scheme s offered, grievances will doubtless fallow that
such shareholding rights shauld be granted to take account of retrospective benefits;

We understand ‘employee owner® status to be akin to a collateral contract i.e, the provisian of
shares acts as consideration for the forfeiture of certain statutory rights. In all other respects, the
employee owner is in an identical position as that of the ordinary employee, It is not clear, at
present, what consequences would follow for an employee who voluntarily surrendered his or
her shares — whether at a value or otherwise - during the course of employment. Plainly, once
shares are surrendered, there is no consideration for the lorfeiture of statutory rights and, as
such, those rights may well be restored. If an employee owner can adopt this course at a time
when dismissal is likely, any short-term advantage that the scheme may have would be
circumvented at the opportung moment.

Employers will doubtless feel uneasy about sharing confidential business information with

employees and yet any differential treatment between shareholders dependent on whether they

! “Flexable Working: working for famibes, workang for busaness™ (A report by the Family Frendly Working Hours

Taskforce,” 15 March 20010



are employed or not will fuel nuanced and occasionally well-founded grievances. The workplace
risks descending Into a daily shareholders’ dispute.

Such negligible advantages to an employer must alsa be placed in the context of the demanstrable
disadvantages to an employee. In addition to losing rights which have formed the cornerstone of
employment protection for some decades, consider the unfortunate scenario of a company entering
administration. It seems that employees in such circumstances would be left with worthless shares
and no right to seek statutory payments from the RPO.

We also consider that the withdrawal of any EU derlved rights may be open to legal challenge. This
would have the effect of creating satellite litigation about the legality af the "employee ownership®
scheme,

We conclude that a pood employerfemployee relationship will not be fostered by this scheme, A
sense of fair-play and consideration af an employee's requests ta, by way of example, wark flexibly,
are far mare likely to achieve this objective, As such, we regard this proposal as ill-considered and
counter-intuitive,

Q.

Mot answered.

a1o0.

What impact, if any, do you think the employee owner status will have on employment tribunal
clalms e.g. for discrimination

The proposal is very much [n its infancy and, as such, ambiguities are Inevitable. As stated in our
response to gquestion B, the conflicts between the corporate and the employment relationship will
most likely create fertile ground for suspicion between employer and employee. This, combined with
a sense of insecurity by farfelture of the right not to be unfairly dismissed, will make litigation mare
rather than less likely. Mareover, such litigation will invariably be af a more complex = and costly -
mature. Unfair dismissal claims will be relabelled as discrimination ar whistle-blowing claims, so
increasing the breadth of issues to be considered and the costs incurred in the litigation. In addition,
we can faresee a new sphere of commercial litigation in the costs-bearing civil jurisdiction. This is
particularly so since those employees who take advantage of the share scheme on the basis of
informed and genuine consent — especially for the higher values In shares - are more likely to be
saphisticated individuals with the means and ability of pursuing county court and high court claims.

The proposals contained in this Consultation paper do not amount to a3 means of avoiding litigation
5o much as a starting-point for increasingly complex claims.

Qil.

What impact do you think introducing the employee owner status with no statutory redundancy
pay will have for businesses, in particular, smaller businesses and start-up businesses? What
negative impacts do you anticipate and how might these be mitigated?



Would an employer be able to bypass all the procedural steps prior to redundancy dismissals such as
consultation [collective and Individual) and considering alternative employment? It would have to
ensure that all employees it deprived of these steps were “employee owners” or it would face unfair
dismissal claims as well as claims for redundancy payments. Removing the consultation stage would,
we feel, deprive emplayers of the opportunity of keeping those employees who were best to retain
in the business gaing forward, Often errors In the selection process are only brought to the attention
of business as part of the consultation dialogue. Moreaver, a business which has no incentive to
apply proper selection criteria (in the knowledge that the affected employees have no legal come-
back with unfair dismissal or redundancy payment claims) s more likely to select on non-
transparent, subjective grounds, which may be open to challenge on grounds of discrimination,
hence avoiding the “flexibility” which was the objective of reducing the level of protection. Of
course, diserimination compensation is uncapped, so such an outcome may be no cheaper for the
employer (and there would be the additional legal costs of the discrimination litigation).

Would the giving of the shares be a fair trade-off for redundant employees? In a business
considering redundancies, there will often be a perception that the shares are not worth what they
would be, were there no need for redundancies. Hence disputes about the "market value® of the
shares will arise particularly where the dismissed employee believes the shares are worth substantial
sums. The Consultation suggests: “However, [o ensure thot emplopees are also prolected, the
Governmenl will require that if shares are surrendered, the employer would have to buy back the
emplayee’s shares at o reasonable value.” What Is reasonable? We foresee conflicts arising over the
differences between the “unrestricted market value at the time that [shares) are awarded” and the
time they were surrendered. Disputes on value, often at High Court level, will not add to the
flexibility enjoyed by the business and may take up mare time and resources than the redundancy
selection consultation process would, had it be conducted according to ACAS guidelines.

S0, we sep varlous negative impacts f such measures are introduced. Grievances are particularly
likely to arise with long-standing employees who would ordinarily receive sizable redundancy
payments, but the value of whase shares have been downgraded.

Current solutions are already in place to mitigate such problems. Any employer is free Lo alfer an
emplayee it wishes to make redundant a termination payment along with a compromise agreement
(and a referance if it wishes to make the offer attractive). Of course the employee can refuse and
insist on the employer pursuing with the statutory redundancy procedure. But the Government's
suggested ways of making redundancies a mare flexible process ignore the fact that the greater the
degree of unfairness perceived by employees, the more keen they will be to litigate their grievances
under some kind of legal challenge: even if the obvious anes of unfair dismissal or a claim for a
redundancy payment are not available to them.

In summary, these propased measures will not reduce the risk of litigation,
Q1.

What impact will this change to maternity notice period have on employers?



The stated aim behind the propasal to introduce “employee owners” as a new status of emplayee is
“to provide additional flexibility to employers, in particular fast growing innovative companies who
require adaptable workforoes”.

In the Consultation document, at paragraph 38, it is stated that “planning for maternity periods is
often cited as a concern for employers.”

It should be recalled that the requirement on a woman to give natice of her return from maternity
leave was increased, in any event, fairly recently lie, October 2006) from 4 to B weeks. The
proposals now suggest that, for "employee owners”, the requirement to give natice of a return to
work should be further increased to 16 weeks. For a woman planning on taking less than the 52
weeks' full matemity leave entitlement, this notice requirement could potentially oblige her to give
motice of her intention to return to work very early in her maternity leave (for example, when her
baby is just 3 months old and she intends to retumn to work when the baby is 7 months old), 1t can
be very difficult for a woman to have much sense of when will be appropriate to return to work
when her baby s still so young. Where an employee fails to give the requisite notice of her return to
work before the end of the AML period, then her employer is entitled to postpone her return to such
a date as will ensure that it has had the requisite notice of her return. During this period of
postponement, the emplover is under no contractual obligation te pay any remuneratian {le, until
the date to which the employee’s return was postponed). Consequently, by extending the
natification requirement, a woman may be left without remuneration at a very vulnerable time.

It is not at all apparent to us that the early notification proposal would greatly assist employers by
praviding “additional flexibility” or by encouraging them to take on additional staff. Any maternity
cover resource will either be arranged amangst existing employees or by way of a temporary hire,
Where existing employees are deployed to cover the maternity leaver’s duties, it will make little (if
any) difference to an emplayer whether it has B or 16 weeks' notice of a woman's return to work
fallowing maternity leave. \Where a temparary hire is used to cover the woman's duties, that person
will typically have a far sharter contractual notice period for termination of employment than 8
weeks in any event (and only one week's minimum statutory notice). Therefore, an employer
already has adequate flexibility to make provision {within the current 8 weeks) for a woman's return
to work following maternity leave,

Whilst we are aware that employers often cite planning for maternity leave as a concern, this is in
respect of a woman taking matarnity leave in the first place {and not the notification process for her
return to work).

We envisage very little {if any) helpful impact In relation to the proposed Increase to the notification
requirements. An additional B weeks' notice of a woman's return to wark will not encourage
employers to employ more staff {or more female staff).

Conversely, whilst on maternity leave, a woman is disadvantaged (ie, vulnerable) in the labour
market, Particularly in a recession, she needs the greatest flexibility In relation to her ability to
return to wark, For example, if her partner/spouse is made redundant, this may require a woman to
return to work sooner than envisaged. By requiring her to give 16 weeks' natice of her intention to
return to work (rather than 8 weeks), she will be denied the comfort of knowing that she can return
to her fully paid employment within a relatively short period of notifying her employer of such an



intention. We consider that such a proposal is to be deplored as it further undermines the security
far a woman when she Is, In any event, financially insecure. We also note that the early notification
proposal does nothing to reduce so-called "red tape”.

Q13.

What, in your view, would employers do if employees wish to return early without giving 16
weeks’ notice?

As with most requests from employees where there is no legal requirement to consider or accede to
the request, we envisage that it will largely depend on the good will of the employer towards the
employee concerned. If the maternity leaver is well-valued by the employer then, no daubt, the
employer will allow her to return early from maternity leave, even without the 16 weeks' natice, If,
however, an employee is less valued by her employer, then a request to return early from her
additional maternity leave without having given the requisite 16 weeks' notice may be viewed less
generously.

Q.14

Mot answered.
al15.

What effect will a2 compulsory 16 weeks' early return notice period have on the length of
maternity leave that mothers take or adoption leave that parents take?

If applied rigorously by an employer and the employee envisaged taking less than 52 weeks” leave,
then the 16 week notification requirement may have the effect of extending the length of that
employee’s leave (as it brings forward the date on which the employee has to notify her employer of
her intention to return to work), |n other words, it may extend the length of maternity leave by up
to B weeks,

Q16.

Do you think 4 weeks [s the right period? If not, why not? What would be the impact of a shorter
ar longer period?

In the Consultation document, it is stated that the Government is committed to encouraging
employers and employees to take up flexible warking and has committed to extend the current right
to request flexible working to all employees during this Parliament. It Is also stated that “flexible
working Is beneficial for employees and employers: emplayees benefit from the ability to manage
their work and personal responsibilities more effectively and emplayers benefit from increased
productivity, and staff retention as well as reduced stalf absence”, Given these statements, it Is
surprising and concerning that the “employee owner” proposals restrict the right to request flexible
warking to the EU minimum (le, anly when returning from parental leave).  Furthermare, it is
proposed that the request should be made within 4 weeks of a return to work after parental leave.

We fail ta see how the proposal chimes with the Government's stated aim to extend the right to
request flexible working to all employees. By restricting the right to request flexible working for



"employee owners’, In fact, the Government s proposing to reduce the general entitlement to
request to work Mexibly.

The proposal Is likely to impact adversely and disproportionately part-time employees and,
especially, women. It will also be likely to adversely impact certain age groups who have mare
onergus caring respansibilities (eg, those with children under 18 years old). In its Impact
Assessment, the Government states that the estimated proportion of people that utilise flexible
working is "broadly similar across men and women™. However, the Government has only provided
statistics for flexible working amaongst the full-time working population. This is short-sighted and
regrettable as it is well-established that many flexible working arrangements are implemented in
respect of part-timers.

The Consultation document states that the change “only removes access to an employment tribunal
case for those employees who think thelr request has not been properly considered according to the
statutory provisions™. This fails to acknowledge that, by having a statutory process requiring an
employer properly to consider a flexible working request, this encourages flexible working. No
doubt that is why the Government has so clearly expressed its desire to extend the right to request
flexible working to all employees. Furthermore, whilst the removal of the right to request flexible
working will also remove the right to make a tribunal claim for an alleged failure by an employer
properly to consider a flexible working request, it will not remove access to an employment tribunal
for a discrimination claim (eg, by a woman or an employee in a particular age group who has been
denied a flexible working request).

Generally, therefore, we deplore the proposal to remaove the right to request flexible working from
“employee owners” (except in respect of those employee-owners returning from parental leave).

In relation to the proposed 4 week period within which a request must be made by those returning
from parental leave, we consider that this is too short. Furthermore, there is nathing in the
consultation about a right to repeat a request within, say, the first 12 months after a return from
parental leave.,

We consider that, when an employee returns from parental leave, it is often not clear to that
individual how sfhe will balance herf/his previous working arrangements with new childcare
responsibilities. By only allowing a 4 week period to undertake that assessment, this greatly reduces
the ability of an employee properly to evaluate what working arrangements would suit both her/him
and the business. A longer period would, therefore, enable an employee to consider what warking
arrangements would accommodate both her/his childcare duties and the needs of the business. We
also consider that the legislation should provide for a right to make a further request within the first
12 months after a return from parental leave. This is because an employee may return from
parental leave but his/her partner or spouse may still be taking a period of parental leave so there is
no need, at this stage, for the employee to work flexibly, However, once the other parent retums
fram his ar her parental leave, the employee may well need to request flexible warking. If such a
request can only be made in the first four weeks after the employee’s return from parental leave,
this will significantly reduce the advantage of the entitlement to request flexible working.



ai7.

What impact do you think this proposal would have on the ability of employee owners to access
support for training?

How widely does this right apphy?

This right only applies to employees of businesses with over 250 employees.

As of the start of 2012°, small and medium-sized enterprises (SMEs), defined as having between O-
249 employees, accounted for 99.9% of all enterprises in the UK. SMEs employed 59.1% of the
private sector employment [14.1 million people of the 23.9 million people employed by enterprises
in the LUEK).

A tribunal claim for a failure to consider a request far time off for training can anly be brought by the
9.8 million people employed by large enterprises.

The government states that “it [s envisaged that the employers that might be most likely to employ
employee owners wauld be fast growing companies with a requirement for a flexible workfarce.”
We consider that the government is not expecting that large companies are the “fast growing
companies” that the government envisages taking up this policy.

How many claims were brought last year for a failure to consider a reguest for tralning?

There are no precise figures but we know that in 2011/2012 there were 321,800 claims brought and
of those claims 5,000 fell within the bracket “Other™, Claims which fall under “Other” will include
claims for failure to consider a request for time off for training but must also include claims for
failure to consider request for flexible working, claims for less favourable treatment on grounds of
being a fixed-term worker or a part time employee. Even if we assume that all 5,000 claims falling
within “Other™ are claims for failure to consider a request for training, this amounts to 1.55% of all
claims, though it is likely to be Tar less than this.

ummary

This scheme [s designed to assist fast growing companies which are more likely to be small and
medium-sized enterprises. These enterprises are unaffected by the right to request time off for
training.

The rarity of these clalms makes [t unlikely that businesses are put off from hiring people because
they are concerned about belng brought before a tribunal for a failure to consider a request for time
off for training.

To the extent that large enterprises would be put off hiring employees by the perceived risk of being
taken to an employment tribunal for a failure to consider a request for time off for training, this
could be resolved by better education as to the obligations on a large emplayer.

* woww Ish_org.uk/stats
* Emplayment Tribunals and EAT Statistics 2011 - 12, Ministry of Justice, produced 20 September 2011



This would reduce the impact on employee owners of large companies who will be unable to
request time off for training unless thelr employer decides to consider such requests outside of the
statutory scheme.

Qig.
Not answered,

a19.

The Government welcomes views on particular safeguards what would need to be applied, in
order to minimize opportunities for abuse.

We consider that abuse could ocour in two scenarios:

1. Employees had this scheme forced upon them (e.g. through a system of dismissal and re-
engagement);

2. Employees within the scheme did not receive the true value of the shares upon surrendering
them (e.g. when dismissed or resignation).

To avoid abuse, we suggest the followling safeguards:

» Employees can only give up their rights and take up employee-owner status once they have
taken independent legal advice, similar to the reguirements under section 203 of the
Employment Rights Act 1996 when compromising rights.

# Shares can only be valued by independent valuations so that the results cannot be skewed
or manipulated, or to ensure that the employees have confidence in the valuation of their
shares.

The issue with bath of these safeguards is that either the emplayee or the employer (or potentially
both) could incur a cost.

Qz0.

Mot answered.

Q21.

What Impact do you think the proposal will have on labour market flexibility = that is, in relation
to hiring and letting peaple go?

The objective of the suggested new status is to make it easier to terminate contracts of employment
on two bases: if procedures are not followed business will save time. If there is no legal challenge for
a dismissal business will save time and costs.

We think this is shart-sighted for two reasons. Firstly, the procedures adopted in legislation which
guide employers alang the paths of fair dismissal and redundancy procedures are not only warkable
and straightforward {as well as very familiar to HR professionals) but also have a positive impact
upon the entire workforce going forward, Bypassing long-standing procedures which the workforce



a)

has faith in, harms company loyalty and increases suspicion and distrust in the workplace, This in
turn has a negative impact upon teamwork and managerial structures.

Secondly, it is ill-advised to believe that removing protection reduces litigation or the threat of
litigation. Where an employee has a grievance they wish to take further, where they have lost their
Jab and are uncertain of finding a suitable replacement, they will take the nearest legal challenge to
the ane they have surrendered upon being issued their shares. There may be fewer unfair dismissal
claims, but there will be more whistleblowing and discrimination claims. The end result is business
being disgruntled upon facing possibly unmeritorious claims and employees wanting a more Just
solution than the employer's value of their shares at the time they were awarded.

The current system whereby a compromise agreement accompanied by acceptable payment ends
an employment relationship with no risk of litigation works extremely well for all concerned, across
the UK and has done for many years,

We do not understand how rights which have a qualifying period of two years attached to them in
any event could act as a bamier to hiring employees. Neither have we seen any evidence that
“employee owners will patentially have greater attachment to the success of their employer by
virtue of the stake that they own In the company, creating a more engaged workforce,” The most
that such employees would gain, would be a removal of some of their most impartant legal rights,
along with a squabble when they were dismissed, on procedurally unfair grounds, about the value of
the shares they now had to surrender,

Q2.

Mot answered.

g23.
What are your views on the take-up of this policy by:
Companles?

This scheme is based on the premise that companies want to avoid tribunal claims and are willing to
give shares in the business to achieve that abjective.

However, not all companies operate the same. Companies have different aims and objectives for
issuing shares and have different numbers of shareholders. This means that the impact on each
company will be different and will affect how likely that company is to take up this policy.

1, Private limited companies

According to the Equality Impact Assessment, there are around 2.3 million private companles of the
2.8 million businesses in the UK.

In general, limited companies sell shares to raise cash and denote ownership. Those who hold shares
own a percentage of the company and, depending on that percentage, may control or contribute to
decisians. Shareholders tend to be senior figures within the organisation, founders or autside
interests.

10



b)

In arder to be able to give shares to employees to enter into this scheme, those private limited
companies may need to change their share capital structure. They will have to undertake a valuatian
of the company and of those shares (which is less likely to be done than in a public listed company)
and those pre-existing shareholders will have to agree to give up, or at least dilute, part of their
stake.

This scheme is designed for fast growing and new businesses. We are not convinced that fast
growing and new private companies would want to incur those costs.

Furthermare, we consider that fast growing and new businesses may well not wish to give up
ownership of their company, and particularly not to employees, It is not uncommaon that the
interests of shareholders and the interests of employees differ. Giving voting rights to employees
may make businesses more restricted in the action they can take, rather than more flexible as
envisaged.

Even if employee owners do not have wvoting rights (for example, if they are preferential
shareholders), existing shareholders may have concerns that the dividend pool will be diluted.
Furthermaore, as shareholders, employee owners would, at the very least, be entitled to General
Meeting Minutes and to receive coples of the annual accounts. They also, for example, have rights
to apply to the court for a remedy where they consider that the company's affairs are being
conducted in @ way which is unfairly prejudicial to its members. This may enable them to have
access to commercially sensitive data which the employer would ordinarily be reluctant to share
with employees.

2. Publicly listed companies

Publicly listed companies will either have to buy back shares from existing shareholders or they will
have to Issue new shares. Both scenarios will require the publicly listed companies to Incur a cost,

Again, for publicly listed companies, there will clearly be times when the interests of sharehaolders
and the interests of employee shareholders differ. For example, there may be circumstances where
it is in the best interests of the business to make redundancies. There may be uncertainty that
employee shareholders will vote for what pre-existing shareholders would perceive to be the best
interests of the company or a perception on the part of pre-existing shareholders that this might be
the case,

Publicly listed companies will have the additional issue of the reaction of institutional investors and
whether they will be willing to take the risk,

Individuals?

We consider that the type of employee who would opt for the status of employee-owner is one for
whom the value of the rights to be surrendered is less than the value of the shares.

The take up might be greatest amaong senior employees. This is because these employees are more
likely already to own shares and will understand the benefits which can be gained. These employees
are also likely to earn significant amounts sa that the cap on ordinary unfair dismissal claims would
make claims in the employment tribunal less attractive,

11



However, new [and, possibly, junlor} emplovees may well also wish to accept an offer of an
“employee owner” contract because they would have two years from the start of emplayment, In
any event, before they qualify for entitlements to redundancy pay andfor to claim for unfair
dismissal. These employees = as new starters = have no track record with the company. 5o we
consider that there is little attraction from a business perspective to offering such employees
“employee-owner” contracts. Fast-growing and innovative businesses (who these proposals are
aimed at, according to the Consultation document) are not slow to dismiss under-performing
employees and, of course, have a free hand [absent discrimination and whistle-blowing protection)
to dismiss during the two-year qualifying pericd. Therefore, it is unlikely that a start-up business
would risk giving shares to new employees with no track record whom they may wish to dismiss a
few moanths down the line.

The policy envisages that “employee-owners will patentially have greater attachment to the success
of their employer by virtue of the stake that they own in the company”. However, there is a
reference in the equality impact assessment that “shares will be valued according to their
unrestricted market value at the time that they are awarded®. This implies that there will be no
potential for making a profit when shares are surrendered if the value of the company increases. The
only benefit for individuals would be Lthe dividends paid aut by the company.

Therefore whether employees will opt for the palicy will depend on the dividend palicy of the
company. In large established companies, (e.g. a FTSE 100 company] there will be a benefit in
owning shares because there is a reliable pavout of dividends every year. In smaller companies
which want to grow, It may be morne likely that the pre-existing shareholders want to reinvest any
dividends back into the company. This would be less attractive for any employees.

There is another type of employee who might take up the status of employee-awner. That is the
employee who does not understand the value of their rights. Whilst such an employee wauld be
protected if there was a requirement for independent legal advice, we still consider that such an
employee would be vulnerable.

024,

What are your views on the equality impact assessment? Are there other equality and wider
considerations that need to be considered?

Matemity and Pregnancy

The equality impact assessment has considered that “the matemnity element of the policy only
Impacts on women as clearly only a woman can return from maternity leave. In this case however, a
woman ratains her right to maternity leave or pay; she is only being asked to agree to a procedural
change in the exercise of the leave right. It is Important to note that all other rights related to
maternity would be the same as those held by an employee,”

We consider that this equality impact assessment does not take account af the impact on wamen in
respect of the (lexible working proposals, as set out in our answer to Question 16 and belaw.

Gender

12



The equality impact assessment concludes that there is no gender discrimination directly impased by
the adoption element because "the change to adoption leave is gender neutral is it applies to either
a man or 3 woman who takes adoption leave®, There is, however, no statistical analysis of whether
men or women will be disproportionately affected by the change to adoption leave, We cansider
that it Is often women who take adoption leave and, therefore, the adoption element is likely to
affect greater numbers of women than men,

Full-time statistics

When assessing the impact of the flexible working proposal, only full-time employess were
considered. This leaves out of the assessment a large part of the working population who benefit
from flexible working arrangements - ie, part-time employees. As many women are part-time, it
would seem to us that the flexible working proposal is very likely to disproportionately and adversely
affect more women than men and this should clearly be considered befare the praposals are
adapted.

7" November 2012

Clolsters

1 Pump Court, Temple, London ECAY TAA
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Question 1: How can the govornmant help businesses got most out of the flaxibility
offered and the different types of employment statuses?

Comments:

The clarity around the different and new employmeont statuses is welcomed.
However, in terms of employeefemployer needs and the uptake and administration
of share plans, there are currant differences of definition and application that
present employees and employers with challenges in making these sorts of
initiatives work effectively. If these differences were addressed it would go some
way to assist everyone to make the most of these initiatives for businesses and
individuals alike. For example, there are several definitions of retirement across SIP,
SAYE, and CS50P share schemes, The differences, especially the references to
different minimum ages across across the schemes, are unfair and difficult for
participants to understand and unnecessarily burdensome for businesses to
operate and communicato.

There are significant challenges for employees and employers in understanding the
impacts of giving up employment rights and how they transfer to share value. One
of the key areas that needs to be addressed is financial education about the
potential impacts of accepting this typo of employment contract for individuals and
employers and how this would impact both groups in the longer term - for
employees this might be what the ultimate benefit might be compared to giving up
rodundancy payment rights and for employers how the financial impact of changing
values might impact at the “buy-back” time. Involving the share schomos valuation
unit at HMRC would reassure employees and companies alike that the values
arrived at, both at the outset of such an arrangement and at the "exit point” woero
defensible from a tax and legal standpoint. Additional roscurces may need to be
allocated within HMRC to support their invelvement.

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Comments:

Where current omployeos accept a new employee owner contract there needs to bo
some clarity about how this will impact on other, existing, sharo schemes where
rights to shares on leaving and tho tax treatmont of those shares is dependent on a
"good" or "bad" leaver classification. Redundancy, in most share schemes, would
be classified as a "good" leaver reason and would therefore trigger specific share
award and tax treatments. Leavers under the proposed contract would receive the
specific contract share award value but how would they be treated in respect of
other share schemes they may have joined with the same employor?

Question 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Comments:



Whilst the consultation seems to suggest that employers will be free to design
share arrangements based on existing models and plans, most companies will want
to impose a holding poriod rostriction if the aligning of employeefemployer
motivations and aspirations is to be achieved. There might be a desire to only allow
sharo disposals when an employea leaves or retires but this then impacts on the
overall value of shares to employees, which may have an impact on the valuation
for tax purposes and on the timing of the associated tax charge(s). If the minimum
or recommended helding period can be set out in any guidance on the design of the
share scheme or similar structure i.e. special purpose nominee, it might increase
the attractiveness of tho proposal if employees have an opportunity to take
advantage of a disposal at a time of their choosing as long as it is outside of the
holding period. This “framework” would also help companies visualise how these
share awards might work in practice and encourago groator take-up and confidence
in this initiative. If this holding period differs from company to company, then
considaration may necd to boe given to any tax implications and whether this should
be standardised across all of these share plans.

It is also worth noting that the £2,000 "floor” value for the share award may make it
unattractive, or even impossible, for some smaller, equity-constrained businesses
to operate this initiative. The floor value may represent too high a percentage of
thair overall equity and they may be reluctant to enter into such agreemeants where a
significant proportion of their overall equity is distributed to employees until such
time as employees have demonstrated their commitment and value to the business.

Question 4: When an employer buys back forfeit shares, should this bo at full
market value or some other level (eg. a fraction of market value) should some other
level be allowed in certain circumstances?

Comments:

Full market value would seem to be the most appropriate and transparent way of
approaching this. There are risks on both sidos. Cloarly, rising values will leave the
company having to find additional funds. However, where market value has
decreased since the shares wero originally awarded, can there be any way of
maintaining that otherwise eroded value in order that the employee is adequately
compensated for the rights that have been foregone? Also, there are implications
for the tax and NIC amounts paid upfront whon the shares were awarded perhaps at
a higher value than at the time of the share buy-back. If there is to be no possibility
of the employee being able to claim back the tax and employee national insuranco
contributions [or the employer being able to claim back their national insurance
contributions) on the difference in value, this may cause both parties to think twice
on whether to participate in this type of arrangoment in the first place. The risk
appotite of both parties plays a key part here and will have a direct impact on
support for this initiative.

CQuestion 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?



Comments:

The costs and administration in this area could be significant. For employees
joining a company or switching to a new contract, the overall value of tho shares to
be awarded will differ depending on many factors including their individual
circumstances and age. An employee contract with reduced rights but some share
linked payment may be more attractive to those people perhaps with less extensive
financial commitments and with a different view of the need for job security. Any
valuation of the shares when they "mature” or are forfeit needs to be robust,
transparent and probably independent therefore an element of cost is almost
inevitable. Sharing the valuation cost will mean less value for the employee and
more cost for the employer. As mentioned in our answer to Question 1, the
valuation itself and the method by which it's arrived at must be transparent,
independent and defensible in tax and legal terms. This is particularly important for
valuations at the "exit point" of these arrangements, from the point of view of the
departing employee (in torms of fairness) and from tho point of view of the omployer
{who will not want to risk a later legal challenge from ex-employees seeking to
increaso the oxit value).

It is also worth noting that share valuations need to be consistent across different
share schemes in order that costs to industry can be reduced,

Queostion 6: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need te be fully aware of the
implications of taking on employee owner status.

Comments:

All parties need to be suro that they are getting a fair deal that they understand. It
would be impossible for the employer and their human resources staff to give
impartial advico on both signing up to such a contract and the valuation of shares at
the beginning and end of the process. Market value assessments would provide
some transparency but thare may be a need for HMRC to be involved or perhaps
independent share plan trustees. In addition there may be a role here for the
Citizens Advice Bureau or the Money Advice Service. If employees are compelled to
seek their own independent financial advice {funded themselves) then this further
restricts the attractiveness of this initiative and concentrates it in the hands of the
alrgady financially socuro.

Quastion 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers' appetite for recruiting?

Comments:

Employer decision making around recruitment is complox but it is more likely to be
drivon by market neods and the response the business has to make than a strict
assessment of the possible cost and administrative reductions made by the limit to
unfair dismissal protection. Even if it was based on this change then there would
need to be a corresponding assessment of the likely impacts of intreducing a share

-]



vehicle or structure and all the attendant ancillary changes required e.g. to
companies' Articlos of Association as envisagoed. Overall the likely impact on the
overall business community will be small. In our view, businesses both large and
small are more concerned about the direct costs of employment, l.e. employers’
national insurance contributions.

Question 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Commonts:

The employee owner status may provide a benefit for those companies where
volatility in their business activity needs to be matched to floxibility in staffing
changes without the downside of potential unfair dismissal claims when staffing
changes are madeo,

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

Businesses of all sizes might be able to benefit bacause the changes suit the
dynamic of the way their business operates. Businesses operating in volatile
markets with changing needs and volumes would bengfit from the employeefowner
contracts and they could be large, small and start ups. But it should boe remembered
that, whilst the contract offors some flexibility and freedom from unfair dismissal
issues that might be attractive to small or start up companies, these companies will
have to operate fair and transparent share helding vehicles to rocoive the contract
benefit. There will be costs in providing the share award, share valuations and in
administering the share plan either internally or via an external share plan
administrator.

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

In theory the impact should be very limited. However, employees exiting a company
and looking to realise the value of their share allocation may feel under some
pressure not to pursuo discrimination claims for fear of jeopardising the valuation
and payout from their employer, particularly if this valuation is not confirmed by an
indopondent party such as the share schemes valuation unit at HMRC. This should
not be the case but somo employees may feel restricted by their dependance on the
actions of their employer to receive their share related payment and makes the
issuo of independent valuations even more impeortant to this proposal. If employees
were able to dispose of the shares on the open market (if the company was a listed
entity) this might remove this barrier to ensuring discrimination is challenged
appropriatoly.



Question 11: What impact do you think introducing the employee ownar status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

See the answer to question 7 above. Similar considerations apply here. The
employer, especially smaller and start-ups would be free of some downside costs
as their businesses change and therefore might be more likely to take risks of
entering markets and employing staff if they do not have to meet redundancy
paymants if the markets change against them. However, they will have the costs of
the share arrangement to meet including the cost of buying back any forfeitod
sharos not disposed of an the open market.

Employees considering accepting the contracts might want to negotiate higher
upfront share values for giving up their employment rights if the chances of having
to leave without the financial security of redundancy paymeonts are high.
Alternatively, potential employees with the skills required may, having made an
assessment of the riskfreward issues, be dissuaded from joining an organisation
who do not offer redundancy rights. Tho less risk averse individuals and companies
(perhaps "start-ups") may be comfortable with the employeefowner contract
proposal but others will not.

Question 12: What impact will this change to maternity notice period have on
employors?

Comments:

In torms of operational planning, employers might be able to plan staff changes that
are impacted by maternity absences more effectively because they have more
notice and time with a clear knowledge of a maternity returners plans in which to
take action. However, in practice, whilat the additional time might be welcome if
they are having to make a new appointment because the maternity leaver is not
returning, the overall impact here will be small,

The greater unintended consequence and impact might result from staff absent on
maternity leave not being able to make a decision 16 weeks prior to returning (either
bocauso the baby is not ready - feeding and weaning Issues - or bocause it is not
possible to confirm childcare arrangements) and choosing not to return at all. In
effect the change might force valuable and skilled workers to make a decision to
oxit the omployment market (temporarily or permanently} and this might harm the
employer. It would also have a disproportionate direct impact on women and an
indirect impact on their partners.



Question 13: What, in your view, would employers do if employees wish to roturn
early without giving 16 weeks' notice?

Comments:

The employer reaction to this would be partly dependant on the maternity cover
arrangements that have been put in place and how an early returner would bo
accommodated, In most instances an early return would be welcomed but if there
were cost implications for the employer of arrangements already made (if cover had
been arranged for a specific period) then the employer might wish to limit or resist
an early return. The potential returnee may then need to look for other work earlier,
with another employer.

Question 14: How will these changes impact on a company's payroll provisions?
Comments:

Small impact on administrative systom changes, Howaver, there may be challenges
around how to monitor what type of contract has been issued to which employees
and what rights have been given up.

Question 15: What effect will a compulsory 16 weeks' early return notice peried
have on the length of maternity leave that mothers take or adeption leave that
parents take?

Comments:

Itis likely that maternity and adoption leave would lengthen and chances are more
employees would leave and seek employment elsewhere.

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be the impact of a shorter or longoer peoried?

Yes[<] No []
Comments:

On balance the employer having some cortainty arcund restricting the right to
request flexible working to a four week period will be beneficial in that they may
avoid some references to tribunals, The ability to make informal arrangements is
not removed but they will be dependent on the agreement of both parties. This will
put soma parents at a distinct disadvantage, more so when their dopendent
children's needs are sevare andfor long term in their nature.

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Comments:



Although the changes suggested do not provent omployers from offering training,
the signal being given by the new contract might be interpreted, particularly by
some people, as reflecting an employer unwilling and unsupportive of training for
its employees. Potential employees may look for alternative employers offering
more standard contractural arrangements.

Cuestion 18: Do you have any commants on the Govermmaent's intention not to
amend Company Law to implement the employee owner proposal?

Comments:

In many ways, not changing Company Law and allowing the use of existing share
scheme structures is beneficial as it allows tried and test arrangements to be
utilised. However, in practice this will mean the use of various share schemes and
other vehicles to facilitate the employesfowner contracts,. We recognise the
Government's unwillingness to be overly prescriptive in this regard but this may not
be helpful for employees moving from company te company and trying to
understand the schemesfarrangements or to small companies and start-ups who
may struggle to introduce and administer schemes if they have no track record of
doing so previcusly, without any framework or guidance to refer to. Is there an
argument for creating a "bespoke” arrangement/vehicle or nominating an existing
plan arrangement to be the vehicle in this instance and to which all employers
would have to subscribe if they wished to have these types of contracts? It is not
clear how the Government proposes to help companies overcome tho hurdle of
axisting shareholdors' statutory pre-emption rights on offers of shares, without
making use of the existing shares schemes exemption. It is also worth noting that
the EU Securities Law Rogulation is oxpected in 2013 and any impact it may cause
needs to be taken into account.

Capita balieves that a spacial purpese nominee structure might work best in these
circumstances, provided it can be navigated through the share schemes oxomption
in the Companies Act. This would provide a way of transferring beneficial
ownership of the shares to employees from the start, especially with a 5.431
election — important, under current tax legislation, to crystallise tho tax charge in
order to qualify for any new associated exemption, and then place the shares firmly
within the CGT regime, to benefit from the associated CGT exemption. The nominee
structure could be used to establish a holding period and would maintain the
visibility of tho sharoes for the company - enabling clear PDMR and insiders
reporting of transactions to the Stock Exchange re the Listing Rules (important for
listed companies). Linked doaling and ‘exit’ services could be set up to aid the
processes around leavers, valuation, transfers and sales on “maturity” after any
holding period.

Question 19: The Government walcomos views on particular safeguards that would
need to be applied, in order to minimise opportunities for abusoe.
Commaents:

Mo comment.



Question 20: The Government welcomes views on whether the existing tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken ovar) and schemes of reconstruction should apply where sharos issuad in
return for taking up the new status are involved

Comments:

The issuos around sharo valuation and holding periods and how those impact on
taxation are more important in the context of this proposal. However, it makes
sense for employee-owners' share awards to benefit from any proposed corporate
transaction on the same or very similar terms to ordinary sharcholders and
employees participating in pre-existing share schemes.

Question 21: What impact do you think the proposal will have on labour market
flexibility — that is, in rolation to hiring and letting people go?

Comments:

In terms of employing people the proposal will be attractive to some employers and
some individuals, Employers would welcome the potential to be more responsive to
the needs of the business and market needs without being exposed to risks
associated with some employee rights. However, the quid pro quo for employers is
tho additional administration involved in a share scheme and the valuation of
shares and buy-back procedures, and the potential for valuations and arrangements
to be legally challenged by ex-empleyees unhappy with the valuation or the method
by which it was arrived at.

Question 22: Would you be likely to take up the now status? What would the impact
of the status be on your business?

Comments:

No comment. We are responding as a Share Plan Administrator rather than as an
employer.

Question 23: What are your views on tho take-up of this policy by:
a) companies?
b) individuals?

Comments:

a) It is possible that take-up of this policy will be small with some specific niche
usagoes of the contract in businesses with specific needs and trying to respond to
specific conditions. Lack of clarity on the more technical aspects of this initiative
will put companies off as they may not be willing to invest their time, money and
resource, if a formal steer or guidance on key potential issuos is not given at the
outset by the Givernment and associated parties.
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b) Risk takers and young employees may be attracted by the oppertunity to receive
an additional share payment and share in the potential growth of a "young"
enterprise. There may be others who aro scoptical or daunted by the prospoect of
having to negotiate a contract or valuation and hoping for more financial certainty
and security than the now contract offers. Matornity returners may not be able to
comply with the 16 week rules and may leave their employer or the employment
market more permanantly than may otharwise be the case currently.

Question 24: What are your views on tho equality impact assossmeant? Ara there
othor equality and wider considerations that need to be considered?

Comments:

There are sex and age discrimination impacts in the nature of the proposals that are
more significant for women and older workers which need to be considered in detail

and mitigated if possible.

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.

Please acknowledge this reply
Question 26 : At BIS we carry out our rosearch on many different topics and
consultations. As your views are valuable to us, would it be okay if wo wero to

contact you again from time to time either for research or to send through
consultation documents?

Yes No []
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1 November 2012

Peter Lovitt MBE

Labour Market Directorate

Department for Business, Innovation and Skills
1 Victaria Street

SW1H QET

Dear Mr Lovitt,
Implementing employee owner status: Consultation

With reference to the consultation process on implementing employee owner slatus, the
Morth East Chamber of Commerce (NECC) is pleased lo respond to the latest round of
consultation.

NECC is the Morth East's leading business membership organisation and the only regienal
chamber of commercea in the country. We represent more than 4,000 businesses located in
Morthumberland, Tyne and Wear, Durham and Tees Valley, covering both local enterprise
partnership areas in the North East. Our members are drawn from all sizes of businass
across all sectors and employ about 30% of the region's workforce,

The direction of these changes |5 lo Introduce a new employment contract, employee owner,
which would offer employees’ shares in the company, in return for waiving some of their
employment rights in an attempt lo provide small businesses with the flexibility and freedom
they need to grow and take on staff. NECC is broadly supportive of the Secretary of State's
proposal lo introduce this new type of employment contract.

We are keen lor businesses lo implement employee owner status as it will encourage them
lo lake en more staff and grow their business by removing the regulatory burden of
employment rights, However, there are a complex set of issues that needs 1o be considered
before implementing it whether it is more cost-effective lo offer shares in their companies lo
employees over the real cost of unfair dismissal; and whether having two sets of employees
{those with nghts and those without) could cause in-house disputes. Employers must also
ensure employees fully understand the scheme and the implications before adopting the
scheme, otherwise employers could find themselves facing even mora claims, specifically
related to the new sltatus. Therefore, despite the benefits, many employers may choose not
to implement this new status.

MNECC recognises that employee owner contracts could remove the main bamiers to
recruiting new slaff staled by NECC members: risk of being taken to employment tribunal
over employment rights and costs of providing seme rights. Waiving unfair dismissal rights
could give businesses, especially small businesses, the confidence to lake on new staff in
the knowledge that they can easily terminate their employment if the relationship breaks
down. Employment tribunals currently cost businesses a huge amount of time and money.,
Under the new proposal, employers would be able to concentrate their time and money on
growing their business,

Exempting firms from paying redundancy to employees will also encourage businesses,
particularly small ones, to take on more staff in imes of grawth knowing that they will not
have to pay them statulery redundancy pay if the circumstances change. We believe this is
of particular importance lo give businesses the confidence o grow, given the current
economic climate. Paralleled with the move out of recession, we hope it will encourage
business to take on more slaff in an attempt to grow and expand, knowing that if economic
circumstances change they can dismiss stalf more easily. Requinng employees (o give more



notice of their return to work after matemity leave could also help companies to grow by
giving them more certainty in recruiting staff to cover staff absence, so that they can
continue to operate their business and plan for the future,

NECC is supportive of the proposal to give employees shares in a company. We believe that
if amployees have a vesied interest in a company they will be more productive and
motivated. They will have a greater attachment to the success of the business, which will in
turn help the business to grow.

[n conclusion NECC are supporiive of the proposal 1o implement employee owner status.
Wa believe it will encourage businesses lo take on more staff without the fear of employment
tribunals or large redundancy pay-outs. We hope the new proposal will give businesses the
confidence to take on more staff and concentrate on growing their business. In terms of the
employee we believe giving them a vested interest in a company will make them more
productive and mativated, which in turn wall help the business grow. However, careful
consideration is needed lo ensure employees understand the loss of employment rights that
accompany this scheme and to determine the real cost benefit of employee owner slatus.

If you require any further information on these issues, please contact me, on
- ’ 5 ;

Yours sincerely
Amy Michie

Policy Adviser
NECC



