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. The Charlered Society of Physiotherapy (CSP) is the professional, educational and

trade union body for the UK's 51,000 chartered physiotherapists, physiotherapy
students and support workers.

. The CSP welcomes the opportunity to respond Lo the proposals published in the

consultation document “Implementing employee owner status”.

. Our response is focussed on the areas of the consultation on which we feel we can

most effectively contribute to the debate. VWe would be pleased to supply additional
information on any of the points raised in our response at a later stage.

Introduction

. The Chartered Society of Physiotherapy has over 51,000 members. Over half of our

members are employed in the NHS with the others working in a number of other
settings such as private praclice, private hospitals, charities, the Ministry of Defence
and many as self employed practitioners.

. Physiotherapy enables people to move and function as well as they can,

maximising quality of life, physical and mental health and well-being. With a focus
on quality and productivity, it puts meeting patient and population needs, and
optimising clinical outcomes and the patient experience, at the centre of all it does.

. The CSP will respond to the consultation in the format set out in your own

consultation paper although we will not seek to provide responses lo all questions.
For your ease of record we will respond using the numbering system set out in your
consultation document.



Question 1 — How can the government help businesses got the most out of the
floxibility offered and the different types of employment statuses?

The question is ill thought through, it is never a good idea when looking at a relationship to
focus on how one party can benefit without looking at the impact and fairness on the other
party. The status of a worker or employee is something that is determined by the nalure of
the relationship and obligation between the parties, this question suggests that it is merely
a matter of choice by the “employer”, this is not the case.

Question 3 - What restrictions, if any, do you think should be attached to the issue
of shares or type of shares?

Far the scheme to be meaningful in creating "employee owners” the shares must rank on
par with other shares in issue, to allow restrictions to the share capital lo render them non
voling shares, non dividend shares or any other restriction could easily render them both
useless and worthless at the ending of the employment contract.

Shares issued that do not have the same dividend and voling rights as other shares or
have restrictions on who would be able lo purchase the shares when the employment
ends would have little or no value and would render the scheme little more than a charter
for exploitation.

Quostion 4 - When an employer buys back forfeit shares, should this be at the full
market value or some other level {o.g. a fraction of market value) should some other
level be allowed in certain circumstances?

It is difficult to understand why this question would be asked, what olher valuation could
possibly be used other than the full market value; this is the valuation that would be used
to allot the shares at the start of the employee ownership contract.

If an employee is being asked Lo forfeit employment rights on the basis that they are a
part owner in the business how could a valuation that was not the market valuation of the
part of the company lhe employee owns be considered?

If shares were to be issued with restrictions on voting, dividends, ability to sell or fulure
redemption value, the serious implications of these restrictions would have to be explained
to the prospective employee before the contract could be enlered into. The complexity of
the advice and serious implications of the restrictions would mean that this advice would
need to be given by a qualified financial advisor regulated under the Financial Services
Act.

Question 5 - How should a company go about carrying out a valuation of the
shares?

Only a full independent valuation of the value of the equity could ever be an acceptable
measure, The employee owner is by right of this proposal a part owner of the business.
Therefore a valuation carried out by the majority owner or someone not impartial of the
process and the company would just lead to dispute and litigation in the future.



There would also need to be an independent valuation at the time the shares were issued
at the start of the relationship. Unless the company is already floated in a recognised
market a company would not be giving a sum of money to a prospeclive owner employee
bul a part of the company, for this to equate to an agreed sum of money an independent
valuation would have to take place at that point.

Question 6 - Tho government would welcome views on the level of advice and
guidance that an individual might need to be fully aware of tho implications of
taking on employee owner status.

The proposal is one where an individual would agree to sign away statutory rights to their
potential detriment, this is a situation that already exists in employment law and is dealt
with by independent legal advice.

The requiremeant for independent legal advice would have be the same in this case as the
implications for the employee are the same. It is also essential that a prospective owner
employee is given independent financial advice, without this level of advice any agreement
could not be considered valid.

Question 7 — What impact will allowing individuals limited unfair dismissal
protection and equity shares have on an employer's appetite for recruiting?

Mone. Small business owners and start-up companies are unlikely to give away parts of
their business under this scheme. Larger companies and poor employers may see Lhis as
an inexpensive way lo be able to deny employment rights would not employee any extra
people because of it

Question 8 = What benefit do you think introducing the employee owner status with
limited unfair dismissal rights will have for companies?

Large companies with poor practices and lamentable employee relations history may well
adopt such a scheme to enable them to carry on poor practice but this will not increase
employment or aid flexibility. Ve can see no benefit for other arganisations.

Question 10 — What impact, if any, do you think tho amployeo ownaer status will have
on employment tribunal claims e.g. for discrimination?

Experience has already shown us that employees who are badly treated yet denied the
right to a fair process will seek to have their complaint heard by other recognised statutory
means. If this proposal goes ahead and employeéas are denied the right not to be unfairly
dismissed we would expect the same patterns lo emerge and claims to arise via
discrimination, public interest disclosure, or health and safety routes.

Question 13 - What in your view, would employers do if employees wish to return
early without giving 16 weeks notice?

Employers will base any decision on the individual needs of the company at that time.



Quostion 15 — What offect will a compulsory 16 weeks' early return notice period
have on the length of maternity/adeption loave that mothers/parents will take?

Such a provision is likely to extend the total time taken out of the workplace for maternity
leave.

Question 17 — What impact do you think these proposals would have on employee
owners to access support and training?

Employees will be aware that under this provision they could be dismissed for asking for
access to training. This is likely to lead to a less well trained and suitable workforce,

Question 19 — The government welcomes views on particular safeguards that would
need to be applied in order to minimise opportunities for abuse.

To stop the introduction of the "employee owner” classification leading to systematic abuse
by poor employers a number of safeguards must be put in place.

1. Employees must have the absolute right to choose if they wish to have employment
rights or to take the option of shares.

2. The decision to offer the employee ownership contract should not take place until
an unconditional offer of employment has been made.

3. A right to claim unfair dismissal must be available to new employees who are
dismissed for refusing to sign away their employment rights.

4. Full independent valuations of the company and independent financial and legal
advice taken by the prospective employee owner prior to any rights being waived,

5. Shares must be issued on par with other shares in circulation and following a full
independent valuation of the company, any other valuation will lead to this system
being used as an obvious method for tax avoidance by companies “employing” their
family members and giving them shares Lhat will never become liable for Capital
gains lax.

We would hope that this potential opportunity for abuse would have been looked at
in some depth prior to the consultation being issued but there is nathing in the
guidance or consolation document that seeks lo address or allay these concerns. If
nothing is put in place to address this issue we would expect this to be a well used
method for tax avoidance in small businesses.

Quaostion 21 - What impact do you think the proposal will have on labour market
flexibility- that is in relation to hiring people and letting them go?

Very little to none



Question 23 — What are your views on the take up of this policy by
a) Companies
b) Individuals

A — Companies - as previously stated we see very little take up in the stated target
market for this policy and would only expect it to be used by unscrupulous employers if
proper safeguards and protections are not put in place.

B — Individuals - limited take up

Question 25 — Thank you for taking your time to let us have your viows. Would you
like us to acknowledge rocoipt of your response?

Yes- Please acknowledge receipt of our response.

For further information on anything contained in this response or any aspect of the
Chartered Society of Physiotherapy's work, please contact:

Jessica Belmonte

National Officer (Legal)

Employment Relations and Union Services
The Chartered Society of Physiotherapy
14 Bedford Row, Landon, WC1R 4ED
Telephone

Email:

Website: www. csp.org.uk
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RESPONSE TO CONSULTATION ON IMPLEMENTING EMPLOYEE OWNER
STATUS

GMB, Britain's general union, represents over 600,000 members throughout the UK
in both the private and the public sectors. We have members working in the following

areas of:

Financial, commercial and professional services

Clothing and textiles

Construction

Furniture Manufacturing

Energy and Ultilities

Engineering

Food and Leisure

Process Industries

Public Services



Voluntary and Community/Third Sector

GMB welcomes the opporiunity to respond to the consultation. GMB is
fundamentally opposed to these proposals which allow employers to trade key
employment protection rights for shares. This is an unjustified attack on employment

protection rights. GMB calls for the proposals to be abandoned.

GMB is a TUC affiliated union, and draws attention to the evidence and information
provided by the TUC in the TU response. GMB, like other lrade unions, is a not for
profit organisation, and exists to protect and support its members. GMB does not
believe that removing employment protection rights will lead to growth. GMB
believes that the evidence indicates that improvements in employment rights are

accompanied by growth.

GMB has a number of major concerns about the "Employee Owner Stalus”

proposals as follows;
The Lack of Consullation, Evidence, and Support

GME is opposed to the way in which these proposals are being rushed through.
GMB opposed the introduction of Mo Fault Dismissals and understood that BIS had
decided to drop them due to a lack of support and evidence that weakening
employment protection would lead to business growth. However, GMB was, like
mosl parties, taken aback when these proposals were announced “out of the blue” a
mnth later by the Chancellor on 8 October 2012, The BIS Consultation started on 18
October 2012 with a closure date for responses on § November 2012 These
proposals are being rushed into legislation via the Growth and InfraStructure Bill

(itself only laid before Parliament on 18 October 20120)



and before public consultation has taken place.

There has been no examination of the impact of the proposals for employees,
employers, or the wider economy. The BIS Consultation paper contains a brief and
inadequate equalily assessment, bul no wider impact assessment, These proposals

have not been subject to the level of scrutiny that ought to apply to such measures.

GME notes that thal there has been widespread condemnation of these proposals
across the economy, and it is difficult to find even support from the employers’ side.
The Chief Executive of J Sainsbury was reported as saying at a recent retail

conference that trading employment rights for company shares is

*...not what we should be doing...Whal do you think the population al large

will think of businesses that wanl lo lrade employment nighls for money?”
The Law Society Gazette editorial of 11 October 2012 commented:

‘George Osbome's espousal of two-tier employment nights sets a worrying
precedent — thal those without money and stalus should be encovraged lo
‘trade in' legal entitlements that ought to be universal in any civilised society. If

is analogous lo paying the poor for their organs....”
Trading Rights for Shares

GMB believes that far from creating a new form of employment status these
proposals simply remove key rights from employees in exchange for company
shares valued at betwaen £2,000 and £50,000. GMB believes that it has been
universally accepted for many years across all parties that it should not be possible
to buy-out employee rights. Legislative provisions designed to offset the imbalance

of power between employees and employers have been put in place.
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These proposals give effect lo aspects of Beecroft by removing unfair dismissal
rights from the “employee-owners”. Employers will be able to sack employees
without following a fair procedure or without have a reasonable reason for doing so.
Employers will only have to avoid dismissal for automatically unfair or discriminatory
reasons. Following changes in April 2012 employers now have protection against

unfair dismissal for the first two years of employment.

GMB notes that any payment made to an employee owner will depend on the value
of shares at the time of dismissal, which will allow employer to manipulate the date of
dismissal as being when shares have fallen in value or become worthless, This is by
conlrast to the discredited No Fault Dismissal proposals which aimed to set a figure

for compensation for dismissal.

The loss of the right to a statutory redundancy payment will be unacceplably
significant. Taking the example of an employee on average earnings 41 years of age
who has worked for a company for 10 years, would receive a statutory redundancy
payment of £6,450. If the same person had £2,000 worth of shares they would need
to see a more than threefold increase in the value of their shares to receive

equivalent compensation,

Business statistics indicate that business failures are at record levels and that less
than half of new businesses survive over 5 years. Yet the Government says that the
proposals are targeted at smaller businesses and new start-up companies. When a
business fails, shares are likely to be of little value, but employee owners will not be
able to claim payment from the Redundancy Payments Office. Current limits apply to

other debts that might be recoverable from the Redundancy Payments Office such



as limited holiday pay, and unpaid wages, and recovery of any excess from the

assels of the business is likely to be fraught with difficulties.

GMB is concerned about the proposals to extend the maternity notice period to 16
weeks and to exclude employee owners from the right lo request flexible working.
The extended matemity nolice period is unlikely lo assist employers and is likely to
encourage women to take longer periods of leave or decide not to return from
malernity leave if their return is made more difficult. The exclusion from the right to
requesl flexible working runs against the argument put forward by Government that
this should be a universal right which benefits all parts of soclety and the economy

as a whole.

Existing Employee Share Qwnership

There has long been a legitimate role for employee share ownership, but this has
never been predicated on the loss of employment protection rights, There s
presently a consultation taking place, the Nuttal Review, on Employee Ownership,
which contains no mention of the present proposals. The Nuttal review was launched
in July 2012 and no suggestions were made that employee rights should be traded
when the Review was announced by the Deputy Prime Minister. The present
proposals are likely to undermine and create confusion amongst all parties about
employee share ownership schemes generally. As far as GMB is aware, there has
been no call from companies that use existing employee share ownership schemes
for the presenlt proposals. Indeed GMB understands that the Employee Ownership

Association has been critical of the proposals.

The Value of Shares



The target audience for these proposals appears o be "fast-growing small and
medium sized companies and new start-up companies”,. Such companias can find
their fortunes fluctuating very quickly, and there is a significant risk that shares will
fall in value. Thus an employee who has traded in their rights for shares could find
them to be worthless, and find that they have no entitiement to a Statutory
Redundancy Payment. Such employee owners could therefore be dismissed with

virtually no compensation and face a struggle o cope financially following this.
Tax

The Government has indicated that gains on shares would be exempt from Capital
Gains Tax (CGT). As GMB understands it, gains of up to £10,600 are exempt from
CGT. An employee owner receiving £2,000 worth of shares would have to see a
fivefold increase in the value of their shares before CGT is incurred. Unless
individuals are given substantial numbers of highly valued shares, there is unlikely to

be any benefit to most individuals.

As GMB further understands it, there are existing employee share schemes which
allow employees to gain shares without paying income tax on those shares or
national insurance. Employees’ allocated low levels of shares are likely to better off

receiving shares through an existing approved employee share ownership plan,

The response now goes on to consider the specific questions in the consultation,



Empleyment Status

Question 1: How can the government help businesses get most out of the

flexibility offered and the different types of employment status?

GMB believes that the Government should be working to address the exploitation of

vulnerable workers and not promote more insecure employment. GMB believes the

Government should address:

The increase in the use of “zero-hours” contracts, which is particulary marked

amongst women workers

The increased use of bogus self-employment which allows unscrupulous
employers to save on National Insurance and employea benefits such as
holiday pay, sick pay, and pensions. There appears lo be a marked increase
amongst women workers, and in some industries, such as construction the

problem is long-standing and endemic

The increased use of casualization and bogus self-employment deprives
many of basic and universal rights including unfair dismissal, redundancy, and

family friendly rights

The association between so called “self-employment” and low pay: the
median income for self-employed workers has fallen from £11,300 pa in 2001

to £10,300 pa in 2010 (seeTUC submission)

GMB calls on the government to abandon the present proposals for employee

owners and to address the above issues which will encourage the development of

high productivity and high trust workplaces



Quostion 2: Do businesses feel able to use all three omploymont statuses? If

not, what restricts the use of different statuses?

Please see our answer to Question 1 above.

Question 3: what rostrictions, if any, do you think should be attached to the

issuo of shares or types of shares?

GMB notes thal the consultation paper indicates that such shares would exclude
dividends, voting rights, or rights to a share in the assels of the company if it is would
up. This seems lo completely undermine the claim that employees would have a
stake in the company, as employees would have virtually worlhless benefits in

exchange for trading employment rights.

CQuestion 4: When an employer buys back forfeit shares, should this be at full
market value or some other lovel (o.g. a fraction of market value) should some

other level be allowed in certain circumstances?

GMB believes that this proposal further undermines the credibility of the employee
gwner scheme. The idea is that the employer could buy back shares from the
employee owner for less than their market value, and this illustrates the hypocrisy of
the scheme: workers give up valuable employment prolection rights but are not
entitled to the full value of the shares when leaving. In addition, it is unclear how
shares would be valued, which taken together will be likely to encourage disputes
and litigation. It is also likely to encourage manipulation and exploitation of

vulnerable employees.



Question 5: How should a company go about carrying out a valuation of the
shares? What would the administrative cost impact be for a company if an

independent valuation was required?

GMB remains opposed to the employee owner scheme, but believes if it is to
proceed that it is essential that there is an independent valuation of shares both at
the beginning and the end of the contracl/employment relationship. GMB believes

that lhe independent valuation should be guaranteed by the Government.

Question 6: The Government would welcome views on the lovel of advice that
individuals and businesses might need to be fully aware of the implications en

taking on employee owner status.

GMB believes that, given the dramalic departure that these proposals have from
universally accepted employment rights, that a significant level of advice will be
required, both legal and financial. Employees will be asked to forgo long established
statutory employment protection rights in returmn for shares that are likely to be of

limited value. Employee owners will:
= Be vulnerable in times of lay off or insolvency
= Be at risk of leaving with little or no compensation
= Be vulnerable to arbitrary dismissal
» Lose rights to request flexible working, training, and restricted matermnity rights

» Be vulnerable lo negative impact on their careers and livelihoods



+ Be al a disadvantage when predicting the prospects for the company and the

potential value of shares

GMB is opposed to the proposals but believes that if they do proceed, given the
above, that new and existing employees are given independent legal and financial
advice before signing contracts. The contract should not come into force before the
advice has been obtained, and the cosls (not the source) of the advice should be

provided by the company.

GMB fears that in many instances there will be no real choice for the employees if
the employer decides to adopt the proposals. For new recruits the employee owner
contract will be offered on a take it or leave it basis, and similarly for exisling
employees there will be little to stop an emplayer from “offering” the arrangement

which they may feel pressurised 1o take if the employee wishes to retain their job.

There is nothing to prevent an employer from dismissing existing employees and
offering them new employee owner contracts. If the employee refuses it would be
uncertain whether a tribunal would conclude that this was unfair or not, but in
praclice the employee would be out of a job with a potential remedy sometime after

the event.

GME draws atlention to the European Convention on Human Rights and notes that
the loss of such rights would be likely to breach the Convention where there was no
such informed choice to trade in employment protection rights. As a minimum GMB
believes thal it should be automatically unfair to dismiss an employee for refusing to

accept such a contract or to subject them to any detriment.
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The employment rights excluded from employee owner status
Unfair Dismissal

Quosticn 7: What impact will allowing individuals limited unfair dismissal

protoction and oquity shares have on employers’ appetite for recruiting?

GMB believes that the proposals will have minimal positive impact in terms of
encouraging recruitment. As the TUC has pointed oul, the evidence from the Small
Business Baromeler published in October 2011, and the ONS Access to Finance
Statistics, does not identify unfair dismissal rights as obslacles to growth. The factors
identified include matters such as the state of the economy, cblaining finance,
taxation, cash flow, compelition, limited demand, and so an, with little focus on the
employment law regulatory framework. As GMB understands it, in research
conducted by B1S, unfair dismissal rights does not feature highly in the list of factors
of concern to business. The recent Call for Evidence on compensated Mo Fault
Dismissal led the Government to conclude that dismissal/disciplinary action featured
as a factor in a very small number of responses being 0.4% of responses overall.
GME further notes that the UK already has one of the lightest employment regulated

econamies in the Weslern World.

Question 8: What benofits do you think intreducing the employee owner status

with limited unfair dismissal rights will have for companies?

GMB does not believe that there will be benefits for business. The response from
business so far has not generally been supportive of the proposals, as this recent

quole from the CIPD indicates:
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“...it is highly doubtful whether inviting employees lo sign away basic
employment rights will deliver the molivated, driven, high performing
workforce that small firms need. Existing highly successful mulually owned
firms do not thrve on employee ownership alone, but on the high trust, high
engagemen!, all-pulling-in-the-same-direction cullures have. Employee
ownership works best where il is accompanied by great managemenl, rather

than enhanced job security”

GMB believes that the proposals will encourage bad practice and demoralise the

warkforce.

Question 9: Do you think these bonefits will be greater for larger, smaller, or

start-up businossos?

GME believes that the proposals are bad news for employers of all sizes. The
response from business has reflected the concerns that GMB has that it will severely
damage public confidence in business, as highlighted by the comments made by the

Chief Executive of J Sainsbury (see our introductory comments at page 3 above).

It is doubtful whether small firms will be able to raise the equity to run the scheme,
and shares offered to employees are likely to be of limited value. For larger
employers GMB believes thal they will be reluctant to operate the scheme because
of the impact on their existing share structures and the likely de-valuation of
investments. GMB stresses the likely reputational damage for the economy as a

whole in providing for such a scheme to be permissible.
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Question 10: What impact, if any, do you think the employee owner status will

have on employment tribunals, e.g. for discrimination?

GMB believes that the proposals are likely to spark litigation in other more complex
areas such as discimination, automatic unfair dismissal, and breach of contract.
There are likely to be dispules over the value of shares in the ordinary courts. This
will all be more costly and time consuming for all concerned including the courts and

tribunal systems.

Statutery Redundancy Pay

Question 11: What impact do you think intreducing the employce ownaor status
with no statutory redundancy pay will have for businesses, in particular,
smaller businesses and start-up businesses? What negative impacts do you

anticipate and how might these be mitigated?

GMB believes that it is wholly wrang lo remove these long standing employment
rights. There are likely lo be few employees who will be attracted to such an
arrangement and such businesses will struggle to recruit and retain high quality staff,
One of the long-standing rationales for redundancy pay is to provide employees who
lose their jobs and job security with some form of financial protection in order to
protect them and to benefit the wider economy. The proposals will remove this, and

GMB remains opposed to such a step being taken.
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Maternity Leave Notice Periods

Question 12: what impact will this change to maternity notice period have on

employers?

GMB believes that women will face a particular adverse impact in this area. The long
notice requirement will make it more difficult for them to plan their return to wark.
Arrangements for child care and so on are not always easy lo pul in place, and it
may take time to agree arrangements with the employer. This position is

exacerbated by the proposed exclusion from the right to request flexible working.

The 16 weeks' nolice requirement of a return to work may mean that the return to
work will be delayed or, may discourage the return to work at all. Evidence obtained
by the Equal Opportunities Commission in 2005 indicates that women, who believe
they have been treated unfairly during pregnancy or maternity leave, are far more

likely not to return.

The experience of GMB is that most women give an indication of a return to work
before lasking leave to enable the best planning for all concerned. The present 8
stalutory notice period is sufficient to enable proper planning and respecting the
need for women and their families to make appropnale child care and other

arrangemeants,
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Question 13: What, in your view, would employers do if employees wish to

return early without giving 16 weeks' notice?

GMB believes that few employers would see an objection to allowing the employee
to return to work early without giving 16 weeks' notice. Cover arrangements in most

cases are unlikely to require 16 weeks' nolice to be brought to an end.

Question 14: How will these changes impact on a company's payroll

provisions?

GMB believes that the proposals will not have a beneficial impact on payroll
provisions. GMB fears that bogus schemes may be established whereby employee
owners are employed by a payroll company and then go to work for a larger and
separale company which may be more profitable than the payroll company. GMB

believes that such arrangements should be barred.

Question 15: What effect will a compulsory 16 weoks' early return notice
period havo on the length of maternity leave that mothers take or adoption

leava that parents take?

GMBE believes that this may encourage longer leave. [t will leave less time Lo plan for
the return to work and may discourage return entirely. Families are unlikely to be in a
position to determine childcare arrangements at a very early stage and confirm the

actual return date.
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The Right to Request Flexible Working

Question 16: Do you think 4 weeks is the right period? If not, why not? What

would be the impact of a shorter or longer peried?

GMB opposes lhe proposal to remove employee-owners from the right to request
flexible working. This is at odds with stated Government policy to encourage flexible
waorking (see Paragraph 41 of the consultation paper), and against the evidence
provided to the Government in the consultation in 2011 on Modern Workplaces. The
evidence highlights the benefits for all concemed of flexible working. The current
arrangement is in any event limited only to a request to consider, and this is not an
over burdensome obligation. It will encourage employers to believe that they can
disregard a request without having regard Lo Lthe implications of diserimination in
cases such affecling disabled employees or a request to returmn to work after
maternily leave. The separate legislation affecting disability and sex discrimination
will rightly continue to exist in order to provide protection for these vulnerable groups.

The position is likely to be confusing for all concerned.

Right to Request Time toTrain

Question 17: What impact do you think this proposal would have on tho ability

of employee owners to access support for training?

GMB believes thal training is a crucial element in building a strong economy but
cannot understand why the proposal removes the right to request training from

employee owners, For the employee owner they would lose rights to a yearly
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meeting with the employer to discuss training needs, to request financial support

flexible working to accommeodate training needs.

In our experience training proves successful. Most employers appear to understand
and accommodate the requests, and there is little by way of litigation in the tribunals
over the issue. GMB fears that removing these rights will encourage employers to
ignore training needs with all the negative consequences this will have for the wider
economy. GMB notes that the right to request time 1o train only applies to employers
with 250 or more employees, and the proposal to remove these rights from
employee owners suggests that the proposals are also aimed at larger employers.
This is at odds with Government statements the employee owners are aimed at

small and medium fast growing businesses,

Implications for other aspects of law
Company law

CQuestion 18: Do you have any comments on the Government's intention not te

amend Company law to implement the employee owner proposal?

GMB notes that the consultalion paper does not address a number of key issues
reflecting te rushed nalure of the propsals. It is not clear whether employee owners
would have to comply with securities market regulation, and the relationship with

completion law and related provisions.

Som companies have a complex corporate structure with corporate groups, holding
companies, private equity holdings. It is not clear in which body the shares would be
given, and if so how they could be valued al dismissal.
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Tax

Question 19: The Government welcomes views on particular safeguards that

would need to be applied, in order to minimise opportunities for abuse.

GMB believes Lhat the proposals will encourage tax avoidance and abuse. It will
allow employees who presently receive shares as part of their employment package

to reduce Capital Gains Tax liabilities if shares are sold. GMB opposes this.

GMB also fears that individuals setting up new companies may classify themselves
as "employee owners” with a view to making avoiding tax on fulure gains entirely.
GMB opposes this and believes that the only way lo avoid this is to withdraw the

proposals in their entirety.

Question 20: Tho Government welcomes views on wheather the existing tax
rules which apply to share-for-share exchanges {such as might happen when a
company is taken over) and schemes of reconstruction should apply where

shares issued in return for taking up the new status are involved.

GMB believes they should remain in place and should continue to apply whether the
takeover means that employee owners are given the opportunity to regain their

employment rights a part of the takeover,
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Cluestion 21: what impact do you think the proposal will have on labour market

flexibility — that is, in relation to hiring and letting people go?

GMB believes thal weakening employmenlt protection and unfair dismissal nghls
further will not boost growth, The UK is already lightly requlated, behind third the
USA and Canada amongst more prosperous countries. As GMB understands it
research indicates that employment protection does not have a delrimental impact
on employment. Remaoving workplace rights encourages insecurity, inequality, and
poverty. This in turn impacts on the confidence of consumers and demand with wider
negative impacts in the economy as a whole. Few employers, according to research
conducted by BIS, appear to view employment protection as an obstacle to growth
and recruitment. Economic specialists, such as CIPD, question the impact of
employment protection on growth, and the Government recently concluded that the
praposals for Mo Fault Dismissal lacked evidence to support their impact on the UK
labour market {(and the Business Minister Jo Swinson commented in the context of
the debate on the Enterprise & Regulatory Reform Bill “...the proposals in the
Beocroft report would have removed al a stroke the employment rights of 30 million
individuals...” , Hansard 17 October 2012) The same arguments apply to employee

owners and GMB calls for the plans to be withdrawn.

Question 22: Would you be likely to take up the now status? What would tha

impact of the statemont be on your businass?

GMB believes that there will be very little take up of this practice by enlightened

employers (see for example the comments by CEO Sainsbury in question 7 above).
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There are also numerous practical problems and it is likely to be coslly to set up and

to administer.

However GMB fears that the new status will be exploited by unscrupulous employers
who see it as a way lo avoid employment responsibilities. This is likely to lead to

workplace bullying and mistreatment.

For most employees the scheme will be unattractive and not worth trading valuable
employment rights for. GMB fears that the ammangement will be presented to

employees with no choice on whether they take them up or not.

Quostion 23;: What are your views on the take-up of this policy by:

a) companios?

b} individuals?

Please see our answer to Question 22 above,

Question 24: What are your views on the equality impact assessmeont? Are

there other equality and wider considerations that noed to be considered?
The Equality Impact Assessment is unsatisfactory:

+ There is little consideration of the impact on particular groups of excluding

employee owners from the right to request flexible working

s There is little focus on part-time working, and the differences between men

and women in this regard (BIS research indicates differences between men
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and women arise in terms of the uptake of requests for flexible working and
the importance to them of flexible working, with women valuing flexible

working more highly)

= |t ignores the fact that they are likely to lead to women taking longer maternity
leave than otherwise might be the case and to discourage them from returning

lo work

GMB is also concerned that there has been no Impact Assessment on the proposals,
highlighting how rushed and ill-thought out the present proposals are. The proposals
ignore the evidence and research obtained by the Government and in wider
research. In particular the proposals follow on within a month of the decision by the
Government not to proceed with the Beecroft No Fault Dismissals. The Government
response concluded °...there is insufficien! support and evidence that NFD (No Fault
Dismissal) would have a posilive impact on the UK fabour market”. The same applies
to the Employee Owner proposals and GMB calls on the Government lo abandon

them.

GMB

National Office Legal Departmont

Novombor 2012
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ASLEF Response to the BIS Consultation on Implementing Employee

Owner Status — November 2012

1. The Associated Society of Locomotive Engineers and Firemen (ASLEF) is
the UK's largest train drivers’ union representing approximately 18,000
members in train operating companies and freight companies as well as
London Underground and light rail systems.

2. ASLEF believes that the proposal to create an “Employee Owner” status
for workers by attempting to persuade or force staff to forgo basic
employment rights in exchange for shares is entirely wrang, counter-
productive and will leave the British workforce vulnerable as well as
creating an enormous sense of instability.

3. Atthe outset, ASLEF would like to state its opposition to the view that less
employment regulation and a greater ability to fire employees assists
economic growth. The consultation echoes the views of the OECD who
assert that the UK has the third least regulated workforce in its
membership. BIS suggest that this is a strong reason for the workforce
“performing well.”

4. However when considering at the QECD table there appears to be no link
between low employment protection better employment rates as the table

below demonstrates.



Couniries with stronger employment prolection
according to QECD and lower unomployment rates
that the LUK

Countries with stranger employment protection
according to the DECD and higher unemployment
than tha UK

Mew Zealand South Afnca
Australia fraland
Japan Darmark
Switzeriand Hurngary
Russian Foderation Slowakia
Izraed Estania
Chia Poland
Sweden Haly
lemland Slovanis
Farea Ponugal
Metharlands Greaca
Brazil Franco
Firdard Span
LCrech Repubdc Turkey
Austna

Balgum

Garmany

Inda

Moraay

Chna

Indanesia

Mexn

Luzembeurg

5. The table shows that only Canada and the United States have less
regulation than the UK. They have unemployment rates of 7.4% and 7.8%

respectively. This is similar to the UK's current rate of 7.9%.

6. There are clearly many macroeconomic factors that affectunemployment

rates but ASLEF finds it very difficult to find any evidence to support the

Government's assertion that less employment protection leads to stronger

employment rates. This view is, in fact, contradicted by the above table in

fact suggesting otherwise.




. ASLEF also opposes the premise that fear of being taken to an
employment tribunal is a genuine reason for firms failing to employ
people.We'd point out that increasing the time period during which staff are
entitled to claim for unfair dismissal has already instantly excluded 3 million
warkers from protection, Employers are now able dismiss employees for
any reason (other than automatic unfair dismissals) for a two year period.
This already seems extremelyflexible.

. Also the Government should reflect on how onerous unfair dismissal cases
brought to tribunal are for British businesses. In 2011/12 there were 46,100
unfair dismissal claims with the vast majority of these seltled, withdrawn,
dismissed or struck out with only 11,200 proceeding to a hearing, Of those
cases the majority lost with only 5,100 being upheld.

. It should also be remembered that of the 5,100 cases which were upheld,
2,600 claimants were awarded no compensation at all. That means that
the majority of cases that were upheld by a tribunal received no redress.
Despite the employer being guilty of unfair dismissal they owed no
financial award to the wronged party.

10.In the instances when compensation was awarded, the actual amounts

granted were extremely limited, Of the 2,300 cases that did receive
compensation the median figure for awards was just £4 560.

11.Most people going through this process just want to have their job back.

It's self-evident that financial compensation is of limited use to those who
need employment in order to pay the bills going forward particularly in an
economic climate with such a scarcity of jobs. The average employee
would feel that the best remedy in unfair dismissal cases would therefore
be reinstatement yet this happened in just 5 cases or 0.01% of all cases
lodged. That is about 1 in 10,000.



12 . ASLEF does not believe that the current situation makes excessive
demands on employers.lt must also be remembered that the statutory
redundancy payments are capped at £12,900 for staff working 20 years or
more,

13.ASLEF does not believe that British employers must be freed from the
shackles of overly onerous employment protection and are unable to
employ staff for fear of expensive unfair dismissal claims or redundancy
pay. This notion is far removed from the reality in which most British

woarkers find themselves.,

14.1t should additionally be recalled that successful unfair dismissal claims by
their very nature suggest unfair treatment of an employee. As previously
stated, current provisions allow employersto defend their actions very
successfully. To remove the right of an employee to have any response to
unfair treatment is always wrong. An individual treated unfairly should
always be supported by the state to have redress. Otherwise it stands to
reason that unfair action will spread.

15.ASLEF believes there are many anomalies and complications that these
praposals will lead to and many supposed benefits appear to be spurious.
The consultation makes frequent mentions of the “greater attachment” to
the success of the worker's employer due to the stake that they own in the
company. In fact the document goes further by explaining that "employee
owners will find it easier to discuss working patterns with their employer
because they have a vested interest in the business.” The suggestion
appears to be that because the employee owns between £2,000 and
£50,000 of the business they feel they have a stake in the company. But
the simple reality is that this will be a tiny proportion of the company's
wealth with many companies being valued in the tens of millions, or indeed
billions of pounds.



16.Additionally, all types of shares will be eligible which means that employee
owners may not have rights to dividends, voling rights or rights to a share
in the company’s assets if it is wound-up. The idea that staff will
automalically have a greater attachment to the company due to owning
some shares is therefore disingenuous. The shares may therefore be
second rate shares with fewer rights than others.

17.Moreoverthe employer would be allowed to include a clause in contracts
which requires the employee to surrender their shares when they leave,
are sacked or made redundant. In return the Government will force the
employer to buy the shares back at a reasonable value. ASLEF is not clear

what reasonable value means in this context?

18.Most redundancies arise as a result of financial difficulties faced by the
employer. It is therefore highly likely that should a member of staff face
redundancy, the share price of the company will be extremely low leading
to the individual having given up redundancy pay whilst having to sell

shares of a very low value. This would be an unacceptable situation

19.Currently, many employers offer staff share schemes such as Share
Incentive Plans, Save As You Earn Schemes, Company Share Option
Plans and Enterprise Management Incentive Schemes. These are offered
without the need to forgo employment protection. ASLEF feels that in the
future, employees who were going to be offered these benefits may be
asked o give up rights and become "Employee Owners” where they

previously would not have needed to.

20.By taking away an employee's right to claim unfair dismissal the
Government would be giving the employer increasing power to take
advantage of staff,. Employers already have the ability to make
unreasonahble requests toworkers with the workforce knowing that the
threat of dismissal is constantly hanging over them.



21.The consultation actually addresses many of the ludicrous scenarios that
could arise from the new scheme. Not only could an employee’s request
for flexible working be rejected for any reason, “it would not... be
automatically unfair for an employer to dismiss an employee owner who
requests flexible working.” In short a person who has been a long standing
member of staff who may need to work flexibly due to caring
responsibilities could be sacked for simply having the temerity to ask for
flexible working to be considered.

22 It is inevitable that less scrupulous employers will begin to offer posts
under this new basis. For a relatively small cost of a modest amount of
shares they will be able to hire and fire at will with the result that the
balance of power will swing strongly in favour of employers with staff
having little or no powers to redress wrongdoing by their bosses,

23.Removing the right to redundancy pay would also be bad news for the
taxpayer. Very often it is redundancy pay that helps workers to get by
when looking for a new Job. Although all workers who are made redundant
would automatically be entitled to Job Seekers Allowance, any hardship
that derives from a lack of redundancy pay (and the sale of shares from an
underperforming company that are worth very little) could lead to many
more workers requiring means tested benefits, In other words the burden
goes from the employer to the state to look after individuals who lose their
jobs.

24 ASLEF does not oppose employee ownership as a concept and would
indeed promote it in many industries. The union agrees that employees
with a stake in the success or failure of a business will have a greater
motivation and more importantly, greater reward for hard work and
success. However, to link this to a reduction in employment rights is

unnecessary andcounterproductive. This is also the view of current



employee ownedorganisations. The Employee Ownership Organisation
which represents employee-owned businesses (such as the John Lewis
Partnership) that contribute £30bn to the UK ecanomy each year, has
stated, "our Members are very aware that there is no need to dilute the
rights of workers in order to grow employee ownership and no data to
suggest that doing so would significantly boost the number of employee
owners, Indeed all of the evidence is that employee ownership in the UK is
growing and the businesses concerned thriving, because they enhance not

dilute the working conditions and entitlements of employee owners.”

25 ASLEF agrees with the EQO. We continue to support employee
ownership. However the idea that Britain's economic recovery can only
start by ridding workers of basic rights is simply untrue and immoral. British
workers already have amongst the weakest employment rights in the
developed world. To reduce these rights and leave the workforce in
constant fear for their livelihood will push the economy backwards

preventing recovery rather than enhancing it.

Mick Whelan
General Secretary
ASLEF

77 3t John Street
London
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Introduction

Usdaw - the Union of Shop, Distributive and Allied Workers — is the fourth biggest trade union in the UK
with 422,000 members who mainly wark in the retail, distnbution and food manufacturing seclors.

Usdaw is a trade union that organises solely in the private seclor so this proposal will have a particular
impact on our existing and future members.

This decument outlines Usdaw's response to the Government's consultation on the proposal to establish a
new employment status of employea owner:

No Conflict between Employee Share Ownership and Employment Rights

The proposal for a ‘new employment stalus in which employee owners will nol have all the omployment
rights of an employee but will have sharos in the company they work for’ is based on the idea that this is a
fair trade off — a worker gives up some rights as an employee to become a part owner of the business. But
is this trade off necessary?

A number of very successful UK businesses already issue shares to their workforce. They do not require
workers to give up any rights as employees. There is no conflict of interest — they are committed to the
success of the business both as employees and as shareholders.

Workers can have rights as employees and be committed to the success of the business. In Usdaw's
experience employment rights and employee share ownership can go hand-in-hand very successfully.
There is and should be no fundamental conflict between being an employee shareholder and a worker with
emplayment rights.

Employment Rights are not Holding Back Employeors from Hiring Staff

Throughout the consultation paper the assumption is made that the existence of employment rights is
discouraging businesses from hiring staff, for example:

"The Governmen! wants lo remaove the percefved barriors around the fear of being taken lo employment
tribunal which are deterring businesses from hiring' (Page 4).

"The risk of being taken lo a inbunal over employment righls and the costs of providing some nights are
percelved by some as crealing a barrier to hinng employees' (Page 7).

However, the simple truth is that the ‘cost' of employment rights is not what is stopping businesses from
hiring staff. The main reasons for businesses not expanding and taking on more staff are instead to be
found in the continuing problems in the economy, in particular, weak consumer demand, difficulty getting
credit, expensive business rates and rents and other costs such as VAT, To pick on the allegedly
‘high cost' of workers' employment rights is incorrect and unfair.

Workers are Being Asked to Sign Away Basic Employment Protections

The rights that workers are being asked to give up in exchange for shares are basic rights such as;

« Protection against unfair dismissal,

« Statutory Redundancy Pay.

= The right of many workers to reques! flexible working.

= The right to request time to train.

Some of these rights provide basic employment protection al wark; others simply provide a nght to request
access to training or flexible working. |n addition, the extension of the notice perod workers would have to

give ahead of returning after maternity leave would place serious obstacles in the way of encouraging
mothers to return lo work.
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To expect a group of workers lo sign away these employment righls is a serious erosion of the basic
protection that workers have at work.

Fair to Employecs?
The consultation paper states that the new emplayment status is ‘fair to employees’. But is it fair?

Waorkers will be asked to sign away certain rights in exchange for shares when many modern businesses
already have employee share schemes. This is not a fair trade off.

Woarkers will not have a real choice in the matter as employers will be allowed to present the potential
employee with the employee owner contract as the only contract on offer.

Most job interviews are an unegual experience between the employer, who is in a powerful position, and
the applicant who is usually desperate for the job. The delail of the contract is not a result of negotiations
between two equal parties - the applicant is usually presented with a contract on a 'take it or leave it' basis.
To provide employers with the option of new appaointees signing away fundamental employment rights is
not fair to the job applicant.

Various Typoes of Employment Status Already Available

The consultalion paper identifies that there are various types of employment status = full-time, par-time or
fixed-term employees, workers (including agency workers) or self-employed individuals' — already available.
Creating yet anather different employment slatus is unnecessary.

Conclusion

Usdaw does not believe that pressurising workers into giving up important emplaoyment rghts will assist
recovery in the economy.

Usdaw believes that employees who opt lo join employee share schemes should keep the basic
employment rights to protection against unfair dismissal, nghts to slatutory redundancy pay, have nghts to
request training and flexible working and be entitled lo give the same nolice as other employees when
returning from matemity leave,

Usdaw does not believe that workers should be made to sign away basic employment prolection in
exchange for shares.

John Hannett
General Secretary
Usdaw

188 Wilmslow Rd
Manchester M14 6LJ

For further information please contact:

Fiena Wilson

Head of Research and Economics
Usdaw

188 Wilmslow Rd

Manchester M14 6LJ

Telaphone No:
Email:
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Introduction

In October 2012 the Chancellor of the Exchequer announced plans for the introduction of o
new ‘owner-cmployee” share ownership scheme.

On the basis of these plans the BIS Iaunched a *Consultation on implementing employee
owner status’ (18 Ogt 2002), In summary, the proposal amounts to

‘creating a new emplayvment statvs which will give businesses greater choice abont
the contracts they can offer to individuals, and cisure appropriate levels of protection are
maintafned. Under this new status, employee owners will receive shares between £2,000 amd
£30,000 which will be exenipn from capital gains tax. Emploves owners will have the same
rights as current emplovees excluding wnfair dismissal fexcept where this is automarically
wnfair er relates te anti-discrimination law), certain rights to request flexible werking and
training, and statutery redundancy pav, fndividuals will alse need o give longer notice fo
return from mternity feave ar adaptfon feme”

The parngraphs below seek to engage critically with the proposals and provide o set of
responses to the consultation document and to the questions contained therein,

Our conclusions are that the new proposed status is unnecessary, harmful to workers and
employers” interests alike, marred with legal pitfalls that could result in litigation costs, and
possibly contrary to EU law. Ultimately it amounts to a socially regressive reform proposal,
where workers will be bearing all the risks associated with the holding of shares without
enjoying any of the benefits typically deriving from employment, self-employment. or share-
ownership. It is hoped that the proposed reforms, completely divorced from the needs of
British society, will never see the (legislative) light of day.

Response Lo questions

0)2. Do businesses feel able to use all three employment statuses? IF not, what restricts
the use of different statuses?

022, Would vou be likely to take up the new status? What would the impact of the
status be on your business?

At present, three different employment stotuses (employee, worker. or independent
contractor) are generally available in English law, with cerain additional categories in areas
such as anti-discrimination. While this broadly tri-partite setup may not sound o difficult,
there is elear evidence that it provides a significant obstacle to companies who are already
confused by the existing scheme and by the growing number of "employee’ or *worker”
contract typologies. A recent study by the CBI pointed out that, allegedly as a consequence of
the introduction of the Agency Workers Regulations . businesses have chosen to hire a large
number of workers through self-employved contracts, According to this report, this was not
necessarily due to the nising costs of hinng better protected ogency workers, *but more
impoariantly due [ta] the considerable compliance burden and vastly increased risk of tribunal
claims’ (Focing the Future, 2012, p, 35),

Even before the implementation of the proposed reforms, businesses and workers ore
therefore facing a considerable degree of uncertainty, and as a direct result, considerable fears



about potential litigation: many an employment tribunal claim needs to go through a
complete round of hearings (including appeals) simply in order to determine the preliminary
question os to the claimant’s status before the tribunal can turn to the merits of the claim. The
introduction of & new, fourth category, will add considerable confusion; not just by virtue of
having an additional cotegory but also because it is difficult 1o see how the proposed
employec-owner regime would map onto the current system of commuon-low based categories
which serve as patewnys 1o an array of statutory rights. In addition to this it is foreseeable that
employee owners whose controcts were terminated would engage in strategic litigation by
alleging discriminatory dismissal in order to gain access to justice.

The recent decision by the Supreme Court in dufoclenz v fefcher [20011] UKSC 41 will
exacerbate these problems dramatically: in that case, the court held that in determining a
worker's employment status, the relevant evidence was not necessarily limited to the writlen
contraciual agreement between the parties, While the case was decided in a slightly different
context, its arguments could easily be translated across into the employee-owner scenario: if
the individual continues to behave and be treated as an employee on a daily basis, with weak
or no evidence of ownership (e.g. because of the low value his or her shares, or a lack of
voting rights attached to them). the courts are likely to disregard the employee-owner contract
in favour of more traditional classifications. This would be the case especially if the transition
to employec-owner contracts (or their being offered to new joiners) becomes an automatic
standard practice, along the lines of the now near-universal opt-out employees are asked to
sign in order to waive their rights under the provisions of the Working Time Regulations
1998,

The proposals are also premised on the assumption that the labour rights and entitlements that
will be denied to *employee owners' are outside the scope and competence of EU law, and
within the exclusive competence of domestic law. This assumption is premised, first, on the
belief that *employee owners” would be missing out exclusively on rights that are not
protected by EU labour law Directives, and, second, on the assumption that even where they
exists, EU labour law directives tend not to engage robustly with the personal scope question.
We strongly disagree with both assumptions. As we suggest below, a number of these rights
are directly or indirectly covered by EU law. Morcover, in recent years ELY law has moved
beyond its initial deferent approach in respect of the national definitions ol *worker” and the
personal scope of application of EU labour law instruments. In our view, the Court of Justice
would be reluctant 1o accept that the UK status of ‘employee owner” is genuinely separate
from the EU notion of *worker® (as developed in its equal pay. health and safety, and
pregnancy case law) when the alleged distinetive features are merely notional and simply
disguise an employment relationship within the *worker” meaning.

The proposals, finally, are very unclear as regards their application in the coflective
dimension, most importantly workers” rights to organise, bargain collectively and consult
with their employers on certain topics, None of the relevant provisions are listed in the
indicative table of employment rights in the consultation document. Should this be
interpreted as an assumption that the rights will be available to employee-owners? Or is the
opposite the case? Without specific legislative amendments to key statutes such as TULRCA
1992, it is difficult to see how the proposed scheme could opernie within the curment tripartite
classification, thus leaving employec-owners outside the scope of callective rights. Such an
exclusion would open the entire scheme to challenge under the Human Rights Act 1998,
given the European Court of Human Right’s recent emphasis on strengthening Article 11 of
the European Convention of Humarn Rights (freedom of association): in Demir v Turkey




[2008] ECHR 1345 the court explicitly recognized workers” fundamental right to collective
bargaining and industrial action.

Overall, therefore, businesses and indeed the government itself would face significant
uncertainty and the threat both of long classification arguments in employment tribunals,
even where on explicit employee-owner contract has been signed, and larger chollenges both
in domestic courts and intemational law,

3. What restrictions, il any, do you think should be attached 1o the ssue of shares or
tvpes of shares?

Regulations on share issues would need to ensure that worker's entitlements reflect the
fundamentals of the legal and economic position of company owners, mast importantly by
including both control (voting) rights and an entitlement (however residual) to the company s
cconomic surplus, IT the regulations were to allow issues structured in a way that denies some
of these features (for example, by restricting voling rights, or classifying employees as o
distinet group of shareholders), additional safeguards need to be put in place to ensure that
other aspects (e.g. preference shares with guaranteed dividends) are sufficient compensation.
This would likely involve external valuation and the resulting complications, however (sce
further our answer to (5).

Q4. When an employer buys back forfeit shares, should this be at full market value or
some other level (e.p. a fraction of market value) should some other level be allowed in
certain circumstances?

The idea of share forfeiture sits very uneasily with the overall emplovee-owner scheme.
Generally speaking, companies have no powers to force sharcholders into buy-backs without
further agreements {e.g. o specifically designed option}): so it is likely that any such provision
would be used in demonstrating to an employment tribunal that there is little genuine about
the *ownership® aspect of the status (see further answer to 2).

Should the forfeiture scheme go nhead regoardless, it would raise several serious concerns: by
delinition, the buyback of an employee-owner’s shares following termination of the
employment relationship will happen ot the very moment the worker will be at his or her
most vulnerable, and in need of financial support. If valuation were at market value, or even
below that (with a “fractional’ amount) this mises an additional problem: structurally, most
layolls will happen in pericds of depressed company performance, and thus reduced
valuations. The danger is that emplovees would receive very little, if any, meaningful value
in retumn for their loss of employment rights. The only way to avoid this would be to set o
minimum strike price for the employer’s repurchase option at the original issue value; leaving
employees o capture any potential economic upside, but not exposing them to the risk of
serious drops in the stock-market. This approach would alse have the benefit for company’s
treasuries of facilitating the valuation of outstanding liabilities,

Q5. How should a company go aboot carrying out a valuation of the shares? YWhat
would the administrative and cost impact be for a company il an independent valuation



was required?

The biggest problem in valuation would be raised by non-traded employers generally, and
dvnamic. fast-growing companies in particular, Whilst fairly sophisticated models have been
developed by private-market (pre-1P0Y) funds dealing in shares of non-listed companies, the
administration of such schemes could easily become very complex (for example as regands
dilution of previously-issued shares). Overall, the eftect would be considerably oft-putting to
most companies: external thied-party valuation will be intrusive and expensive, but without it,
emplovers would open themselves up to the full range of claims and challenges that the
emplovee ownership is not genuing, as discussed in our answer to Question 2.

Q6. The Government would welcome views an the level of advice and guidance that
individuals and husinesses might need to be fully aware of the implications of (nking on
cmplovee owner stafus,

We suggest that individuals and businesses would in proctice need a very high level of advice
and guidance about the implications of taking on employvee-owner status, so0 much so as to
render the toking on of this stotus o seriously risky and potentially costly decision on the part
both of individuals and businesses,

There are many kinds of difficulty and uncertainty involved, but they can usefully be reduced
to two main types:-

a) uncerininties about the application of statlutory provisions, and
b} uncertanties about employee-owner status as a common-law contract type.

We commaent on these in tum.
a) Uncertainties about the application of statutory provisions.

The main focus of the propasals is upon the positioning of the proposed employee-owner
status in relation to the principal stotutory employment protections which are currently
applicoble to ‘employees’, and, to a lesser degree, to “workers’, the basic idea being to limit
some of those protections for *employec-owners’ on the footing that they will enjoy a
compensating set of advantages deriving from their ownership of shares in the employing
company.

However, although the proposals purport comprehensively to have clarified the position of
employee-owners in this respect, we think thot serious uncertainties would still arise.
Arguments might for example orise os to whether a given individual had genuwinely been
accorded *employce-owner” status, the mere assertion of that on the face of the contract not in
itself being decisive if the individual could show that he or she had not properly understood
what was involved,

Moreover, we think thot rather elaborate advice-taking would be needed 1o enable both
individuals and businesses to decide whether contracting on the “employee-owner® footing
was really to the benefit of the respective parties to the armangement. So the transaction costs



of entering into such conmtracts could be very considernbly greater than for conventional
contracts of employvment or even for *worker” contmgcts.

b) Uncertainties aboutl “employee-owner stotus”™ as a common-law contract type

We think that the above-mentioned uncertainties are enormously multiplied by an even
preater set of difficulties, 1o which the proposals do not refer, about how the *employee-
owner status’ would operate as a common-law contract type. The crucial question here is
whether and how far the commaon law of the contract of employment would apply toit, and if
sa with what if any modifications.

Individuals and businesses would need to know from the outset and during the continuance
and upon the termination of such contracts whether the central implied terms of the contract
of employment, such as thot obligation of mutual trust and confidence, applied to “employee-
owner’ contracts, and whether the doctrines prescribing the remedies for breach and wrongful
termination of the contract of employment applied equally or differently to these contracts,
This is a matter of the vimost consequence which the proposals do not seem to address.

Q12. What impact will this change to maternity notice period have on employers?

Q13. What, in your view, would employers do if employees wish to return carly without
giving 16 weeks® notice?

214. How will these changes impact on o company®s payroll provisions?

Q15. What effect will a compulsory 16 weeks' carly return notice period have on the
length of maternity leave that mothers take or adoption leave thal parents take?

The Consultation Document tokes the view that maternity leave notice periods for “employee
owners” could be increased above the equivalent notice periods presently required from
employees, The underlying assumption is that EU law does not cover these matters, and
therefore domestic law is free to discriminate between the parental and maternity entitlements
of *employees’ and those of other workers.

We suggest that this is a risky il not altogether wrong assumption. Parental Leave in general
i5 of course covered by EU secondary legislation (Directive 2010/18). EU law does not
systematically defer to domestic law when it comes to defining the personal scope of
application of the rights contained in EU labour and equality directives. Some of the areas in
which the ECJ has forcefully asserted that the concept of *worker” to which these rights apply
must have an autonomous and Ell-wide defimition are the areas of equal pay, pregnancy
rights, and health and safety legislation (broadly understood). While the Court has not vet had
an opporiunity to pronounce itsell in respect of the personal scope of application of the
Parental Leave Directive, it is plousible to assume that, should it be asked to decide whether it
is possible for Member States to attribute difterent sets of rights to groups of employees that
fall within the EU concept of *worker’, it would take a very critical view of any national
measure secking to do that, [t is our firm belicf that both *employees” and *employec-owners’
would be seen as falling within the EU concept of *worker” as developed by the Court of
Justice of the EU in its more recent jurisprudence since the case of Alfonby, As a
consequence, provisions such as those suggested in Part 3 of the Consultotion document



would be found 1o be in breach of EU law, in spite of the fact that the EU Parental Leave
Directive does not explicitly cover notice periods.

Q16. Do you think 4 weeks is the right period? IT not, why not? What woold be the impact
of a shorter or longer perfod 7T

We would like to start by reiterating the point made above. Even where a specific right or
entitlement is not expressly covered by EU Law (e.g. notice periods or the right 10 request
flexible working), and as long as that right is sirictly connected with the enjoyment of a right
provided or protected by an EU instrument {as in the case of parental leave), EU law may not
allow Member States to create two tiers of rights and entitlements for different (notional)
categories of employvees that the ECJ would see as falling within the broad and autonomous EU
notion of *worker',

We therefore believe that that the Consultation paper may be mistaken in supgesting that the
*only" EU right at stake is paid parental leave (para 41), Other rights and matters that may trigger
EU/EC) competence in respect of the right 1o request Mexible work range from pregnancy to
disability diserimination, including discrimination by association. In all these cases EU law
would maost likely prohibit the attribution of lesser rights to “employee-owners” if the latter were
to be seen as falling within the ELWEC) notion of *worker’.

We also note that as presently drafied the proposals contained in paragraphs 42-44 may fall short
of the right to fair trial, which is clearly protected under both EU law and the European
Convention on Human Rights.

Q13. Do you have any comments on the Government's intention not to amend Company
Law to implement the employee owner proposal?

The emplovee-owner scheme can probably be accommodated under the current company law
regime strictly speaking. Employee’s share ownership would however throw open a series of
unanswered questions in closely related fields. Would sharcholders under the scheme have 1o
comply with securitics market regulmtion, for example when o trade union co-ordinates its
members” vote and therefore acquires control over a substantial block of shares in a publicly
listed company? Would employee-owners in the previous example be subject to competition
law and refated provisions?

A further issue not nddressed in the proposal is that of complex corporate structures, such as
corporate groups, holding companies, and companies that are held by outside investors such
as Private Equity firms. In which entity would employee-owners be given shares? IF shares
will always be held in the immediate contractual counterparty, this raises a problematic issue:
in a corporate group, for example, it could become very difticult to value the shares of a
subsidiary given the group's freedom to continuously readjust assets and labilities within its
structure o match evolving business needs.

Q9. The Government welcomes views on particular safeguards that would need to be
applied, in order to minimise opportunities for ahuse.

Any *automatic’ or boilerplate employee-owner terms need to be sutomatically invalidated
under the statutory regime. Where employees do not have free choice in negotiating the



amangement, the very point of the scheme is threatened: the acquisition of ownership in a
company is, after all, a voluntary act which usually happens at arms-length between parties of
reasonably equal bargaining power.

The second main area of concem is in the valustion of shares at issue, and in the provisions
surrcunding buy-back, Strong safeguards would be necessary to ensure that the employee-
ownership scheme would stand up to judicial serutiny: if an employee can demonstrate that a1
the moment of terminotion he or she had none of the benefits of ownership, it is likely that
the courts would classify the relationship under one of the existing cotegories (see our answer
to Question 2).

Preliminary analyses suggest. finally, that the scheme could open up a serious loophole in the
existing tax structure, Senior management in particular could easily opt to become employee-
owners, receive the maximum amount of tax-free equity in return, and then contract back into
the full range of employment rights (and indeed contract out of the buy-back regime to ensure
a truly polden, completely tax-free, parachute).

(21, What impact do yon think the proposal will have on labour market Mexibility = that is,
in relation to hiring and letiing people po?

Qur view is that the economic evidence of the effects that dercgulation may have over hiring
and firing decisions by businesses is scant and contradictory, The OECD has noted in ils
Employment Outlook of 2010 thm °...theory predicts that strict employment protection
should reduce worker Nows ... although it fs not always clear (o what extent estimaled effects
are gencral and robusi® (see pages 181-182 of the report; emphasis supplied), and that “the
evidence presented in the chapter olso suggests that reforms invelving the relaxation of
regulatory provisions on individual and collective dismissals are likely to increase the number
of workers who are aftected by labour mobility ot the initiative of the employer” (page 200).

In a way, onc could therefore only answer this question on the basis of theoretical and
ideological arguments and/or hypothetical speculation. What is certain, on the other hand, is
that the intreduction of a fourh {and less protected) employment stotus would further
segment the British labour market {going ogainst the clear advice of both the OECD and the
European Commission), and have a disproportionate effect on the most vulnerable sectors of
the labour market and society, and in panticular younger workers and women.

Q13 What are your views on the take-up of this policy by: a) companies? b)
individuals?

Overall, it is unlikely that this scheme would see enthusiastic take-up. Whilst the lack of
employment rights, notably as regards unfair dismissal, might be superficially attractive from
a company’s perspective, the inherent uncertainty and resulting threat of litigation as outlined
in our response to carlicr questions will significantly distroct from any perceived benefits of
the scheme, From the individual worker’s perspective, the policy constitutes a dangerous
risk-reallocation, where eyclical business risk is shifted onto the worker who is arguably least
able to bear thot risk. [t is therefore likely that the most significant impact of the proposed
scheme will in the end be on HM Treasury, further stretching decreasing public resources to
provide basic social suppont for redundant employee-owners.
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Dear Ms Lovitt,

The Local Government Association represents local authorities in a number of ways including their role
as employer. As such, bearing in mind that local authorilies do not have share capital and so the facility
of employee ownership will not be open to them we have not made a complete response to Lhe
consultation document on the appropriate forms.

However, | would like to make a couple of small but important points insofar as the proposal might create
new burdens on the employment tribunal system but also create some potential for confusion among
various parts of the public seclor during procurement of services from privale sector companies if there is
not sufficient clarification of rights and obligations.

Potential for disputes

The consultation understandably asks a number of key questions in relation to the status of shares and
buy back arrangements on terminalion. | feel it is important to make it absolutely clear what the
arrangements are in all eventualities olherwise an aggrieved employee owner may turn to the
employment tribunals not lo judge an unfair dismissal claim but to determine breach of contract claims.
Indeed if it turned out Lthat the employee ownership arrangements were not legitimate then arguably the
employee will have been deceived and so presumably able to claim unfair dismissal in any event.

TUPE transfers

The second point is really a further request for clarity in the implementing legislation or in associated
guidance in the event of TUPE transfers. The public sector procures many of its services from the private
sector. The TUPE regulations apply to some of these siluations where services are outsourced, laken
back in house or there is a service provision change from one provider to another. In such situations
there needs to be clarity as to the legal status of the contract and the other contract terms because under
TUPE rights and obligations usually transfer from the transferor to the transferee. Issues may therefore
arise if a public sector employer which currently procures a service decides to provide it directly itself.
Cleary the public sector cannot continue all of the terns of the contract such and legal slatus. Equally
issues might arise in the event of a service provision change where employees transfer from one private
sector employer with employee owner contracts to another which does not operate them. It might be that
the proposed legislation will deal with this within its general proposals as to the treatment when an
employee owner leaves an employer but we would specifically request great clarity on the arrangements
to apply where an employee owner leaves the employment of one employer by reason of a TUPE
transfer to another.

Should you wish to discuss these issues further please let me know.
| should be obliged if you could confirm receipt of this email,

Yours sincerely,

LR L T T
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Department for Business
Innovation & Skills

BIS

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employee owner status: can be found at:

hitp:/iwaew bis. gov.uk/Consultations/consultation-on-implementing-employee-owner-
status?cat=open

You can complete your respanse online through SurveyMonkey :
{https:/fvoww surveymonkey.com/s/50QJ0Q935)

Alternatively, you can email, post or fax this compleled response form lo:
Email:

implementing.employee@bis. gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Street

London SW1H OET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government
Information, make available, on public request, individual responses.

The closing date for this consultation is: 8 November 2012



Your details

Name: Val Stansfield

Organisation (if applicable): TSSA

Address: Walkden House, 10 Melton Street, London, NW1 3EJ
Telephone.

Fax:

Please tick the boxes below that best describe you as a respondent to this:

Business representative organisationftrade body
Central government

Charity or social enterprise

Individual

Large business (over 250 slaff)

Legal representative

Local government

Medium business (50 to 250 slaff)

Micro business (up to 9 staff)

sSmall business (10 to 49 slaff)

Trade union or staff association

OXxOOODOOOO0OO0aOQ0ao

Other (please descrbe)



Quaostion 1: How can the government help businesses get most out of the flexibility
offered and the different types of employment statusos?

Comments:

Businessos already have sufficient opportunities to operate flexibly. They can
employ staff on contracts with any number of hours, and to any pattern of work that
suits both parties. The proposed new contract will in fact reduce the oppertunities
for flexibility since ono of the provisions that must be forfeited is the right to
request flexible working. Such a provision in the new type of contract is seolf-
defeating.

Government would be better served by encouraging employers to embrace flexible
working much more readily. Currently thero are restrictions on who can apply for
flexible working. These restrictions could be abandoned and all employcos given
the right to roquaost flexible working.

The cight statutory reasons for refusal of flexible working requests are perfectly
adequate and reasonable and 30 a genoral right te request flexible working would
free up many restrictions.

Selling employment rights for shares will, in and of itself, do nothing to increase
flaxible working. Instead of facing a potential claim for unfair dismissal employers
will face the restriction of having to buy back shares when they wish to dismiss
someone or indeed if they resign. If that situation involves a dispute as to tho price
payable for the sharos, then litigation may arise in any case since there will be a
different set of contractual rights to pursue.

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the useo of different statuses?

Comments:

Businessos are already free to organise their workforce in any way they choose.
However, that choice will always bo fottered by the specific contractual rights and
obligations that will rest on the two parties to any ferm of contract.

Devising a new type of employment contract will not itsolf free business from
contractual obligations - it will merely change the nature of those obligations. By
making matters more complicatod it may well be that this new type of employment
relationship hampers flexibility, rather than enhancing it.

No doubt the employment lawyers will make lots of money, though!

Question 3: What restrictions, if any, do you think should be attached to the issue of
sharos or types of shares?

Comments:



Employee owners contracts must be voluntarily. Any suggestion that employers
could start to offer only the now contract will be a disincentive to employment.
While that strategy may have short term benfits of avoiding a fow unfair dismissal
claims it will also mean the pool of avavailable talent to firms is restricted enly to
those who cannot find work on more usual terms.

There must be no penalty for those on benefits if they are not prepared to sign up to
a contract of employment that they feel is not suitablo to their needs.

Share ownership must include rights to dividends, voting and decision making
rights and rights to a fair share of the assets if the businoss is would up.

Without such assurances of equity there are likely to be few takers for so risky a
contract. Such a situation will, in the longer term prove to decrease flexibility of the
workforce, not increase it.

Question 4: When an employer buys back forfoit shares, should this be at full
markot value or some other level (eg. a fraction of market value) should some otheor
level be allowed in cortain circumstances?

Commonts:

Buy back should be at the full market value. If there is to be a sacrifice of rights at
the start, and throughout the contract for employees, then there must, in all equity,
be a balance of advantage at the conclusion of tha lifo of the contract. Without such
aquity only those who have no alternative will agree to such a contract. For this to
work for employers their staff have to be willing to weigh the short term
disadvantage against some hope of future advantago. Otherwise the best workers
will go wharo they can get better contractual arrangements.

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?

Comments:

TSSA has no knowledge about such mattors but would surmise that there are likely
to be significant administrative, and very probably legal, costs invelved where an
employee resigns and disputes the valuation of the shares that is provided,
especially where they believe they have beon a driving force behind the growth in
prospority of the company, and wants further independent valuations, or indeed
sues in the County Court.

Question 6: The Govarnment would walcome views on the level of advice and
guidance that individuals and businesses might need to bo fully aware of the
implications of taking on employee owner status.

Commants:



ACAS and organisations such as the Citizens' Advice Bureau should be fully briefed
abcut the pros and cons so that they can give proper advice to those potential
employees considering such a contractual arrangement. Since such advice will
have financial implications for the employee it will be covered by the Financial
Sorvices Act which means that any advice givers will also need te be duly
registered.

Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares havo on ompleyers' appetite for recruiting?

Commonts:

Very limited impact on employers’ appetite for recruitment. Whether to recruit
additional labour will still remain a question of need and affordability. A different
type of employment contract will just make the decision about the type of contract
to be offered more complicated - it will have nothing to do with actually deciding
whether to recruit.

Deciding which typo of contract to offer will then require an evaluation of whethor to
forgo part of the control of the business in order to avoid a a potential unfair
dismissal claim at some stage more than two years into the future. Since the vast
majority of employers rarely face a claim for unfair dismissal - and the ones who
follow reasonable HR practice never need to do so - the risk of giving away shares
in the control of the organisation, and the limiting of the available pool of talent will
feel a greater impact than will the decision to recruit.

These contracts are mainly going te be atiractive to those employoers who aro
seeking to undercut the employment rights of their employees. As such, whatever
their appetito for racruiting, their choice is going to be limited to those who are
available and who cannot obtain better terms with meore rational and fair employers.
This means their available pool from which to recruit will be the worst, and not the
best available. Once again, this appraoch will lead to short torm advantage over tho
best long term interests of the company.

Quaestion 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companios?

Commaonts:

None because of the many disadvantages such a contract will have, as identified in
the responses above, In any case it is only ordinary unfair dismissal that will be
foregone. Employers will still be subject to unfair dismissal claims for the numerous
typos of automatically unfair dismissal - discrimination due to nine protected
characteristics, TUPE transfers, whistleblowing, trade union duties, H&S violaticns,
atc ete.

In fact a small employer who belioves hefsho is immune from an unfair dismissal
claim will be more likely to fall into error in relation to automatically unfair
dismissals because they will be less likely to seek good advice about appropriate
measures when they do face employoe probloms.
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Question 9;: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

No benefits will accrug, but the dangers highlighted in response to question 8 will
undoubtedly impact more on small and start up businesses, than larger ones who,
becauso of their size, see the sense of adopting reasonable HR practices.

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

Since claims for automatically unfair dismissal will remain possible there is likely to
be a marked rise in such claims. Whothor they succeed is not the point. The cost of
dofending a claim will still have to be paid, not just in torms of payments to lawyers
but also in terms of the time and administrative resources needed to mount a viable
defence.

Question 11: What impact do you think introducing the employee owner status with
no statutory redundancy pay will have for businessos, in particular, smaller
businessos and start up businesses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

In this typo of contract redundancy rights are sacrificed for share ownership. So,
disputes will change from whethor there has been a fair selection for redundancy
and whether the redundancy calculation has been proporly made, to whether the
share valuation has been made proprerly. There will not, necessarily be an
avoidance of a dispute, just a change of vonue form ET to County Court.

Question 12: What impact will this change to maternity notice period have on
employors?

Commeonts:

Notice of return to employmnent from maternity leave can already be changed by
agroement. Such issues are best dealt with by way of mutual agreement in any
case. Sometimes an omployee may want the new mother to return socner rather
than later and flexibility is enhanced by allowing that. Flexibility is not best served
by putting hurdles in the way of either the employee, the employee ownar, or the
employer. Far better for people to talk sensibly to one another to sort these matters
out in a way that suits both parties. That is real felxibility, and that is what
engendors a comstructive and co-operative working relationship that will always
serve he interests of the erganisation botter than relying on restrictions.

6



Question 13: What, in your view, would employers do if employees wish to return
carly without giving 16 weeks' notice?

Comments:

A sensible employer would reach a mutually satisfactory agreemant - a win-win
situation, rather than relying on an assertion of legal rights, a win-lose situation that
leaves one side disgruntled and dissatisfied, and hence less likely to respond
positively after the return.

Question 14: How will these changes impact on a company's payroll provisions?
Comments:

If another employee is covering the maternity leave and the now mother is allowed
her request to return early there will, of course, be a bigger wage bill. However, it
may be that the surplus employee can be utilised elsewhere for the balance of their
fixed term contract - that's called flexibility.

Question 15: What effect will a compulsory 16 weeks' early return notice period
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Comments:

Marginal. Parents usually make decisens early on about their maternity leave
requirements. Changes to requirements are likely to be the excoeption rather than
the rule.

Question 16: Do you think 4 weoks is the right peried? If not, why not? What would
be the impact of a shorter or longer period?

Yes[ ] No [
Comments:

Poople's circumstances differ. Flexibility is best advanced by a flexible approach to
employees by their employers, not a rigid timeline. This whole change is mooted as
being about encouraging flexibility, and then every suggestion of change tries to
effectively hampor the possibility of people dealing with one another in a flexible
way. This, like other suggestions may wall prove to be solf defeating.

It is also a misconception that employoe ownars are the only ones who have a
vested interest in the well being of the business. No employee with any type of

T



contract, other than the shortest of fixed term contracts, will want their employer to
fail. If any employer fails, they lose their job. Therefore, ALL employees have a
vested interest in the business or organisation they work for.

Question 17: What impact do you think this proposal would have on the ability of
employoo owners to access support for training?

Comments:

The stated purpose of this is supposed to be to increase the flexibility and
dynamism of businesses. The best way of doing both of those things is to ensure
employees have ready and easy access to good quality training. For too long one of
the drags on the British economy, and especially on productive enterpriso, has

boon tho sacrifice of training at every jucture. This propsal will reinforce that
disastrous appreoach.

Question 1B: Do you have any comments on the Government’s intention not to
amond Company Law to implement the employee owner proposal?

Comments:

TSS5A has no view on this matter.

Question 19: The Government welcomes views on particular safeguards that would
need te be applied, in order to minimise opportunities for abuse.

Comments:

TSSA has no viw on this matter.

Question 20: The Government welcomes views on whether the existing tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken over) and schemes of reconstruction should apply whore shares issued in
return for taking up the new status are involved

Comments:

TSSA has no view on this matter.

Question 21: What impact do you think the proposal will have on labour market
floxibility — that is, in relation to hiring and letting people go?

Comments:

Businesses hire on the basis of thoir objective needs for work to be done. As sucha

new form of employee contract will have little impact on those decisons, other than
the disadvantagoous ones identified in reponses to earlier questions.
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Decisions about firing people ought to be made on equally rational grounds. There
are five potentially fair roasons for dismissal, Each of those requires a fair
procedure. However, a fair procedure does not have to be a lenghty procedure and
so there is no real reason for inventing a new type of employnment contract. In any
case, employers now have two years of employment te build a view of whether
someone they have employed will fit in with the organisation’s requirements before
thoy nooad to adopy a fiar procedure.

This proposal has very little to do with labour market flexibility. Rather it appears to
bea cure for a non-existant problem. The best employers get the best work and
most flexibility by treating all their employees with respect, and that means dealing
with internal dizputos in a way that builds trust and confidonce within the antire
workforce. This proposal seems to be predicated on the belief that employers will
get more and botter work out of their employees if they are afraid to put a foot
wrong in case they are sacked without a proper procedure being applied to them.
That is precisely the way to engender a disengaged and dissatisfied workforce that
cannot wait to find employmant whare thoy aro respoected and valued.

Question 22: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Commaonts:

There are no circumstances where TSSA would encorage their members to take up
such contracts.

Howaover, if the change comes in and membars do, through naivity or necossity,
take up such contracts we will ensure their new rights are fully protected and
enforced through either Ets or the County Courts.

Question 23: What are your viows on the take-up of this policy by:
a) companies?
b) individuals?

Comments:

a) Sensible compnaies will be very cautious about trading short term advantage for
unknown liabilities at some future date.

b) Individuals will generally prefer a straightforward employmeont contract, Those
who are forced to submit to these new contracts will be more likely to join an
appropriate trade union to ensuro such rights as they have under their contract will
be secured.

Question 24: What are your views on the equality impact assessment? Are there
other equality and wider considerations that need to be considered?
Commaeants:

There is a direct undermining of maternity rights in relation to a request to return
aarly from maternity leave.



There is an intention to undermine the right to requoest flexible working, which again
will imapet aminly on new mothers.

The implications of this new type of contract - and espocially its disadvantages are
likely to have the greates impact on the most vulnerable members of society.
None of these issues aro satisfactorily dealt with by the equality impact
assessment.

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.

[] Please acknowledge this reply
Question 26 : At BIS we carry out our research on many different topics and
consultations. As your viows aro valuable to us, would it be okay if we were to

contact you again from time to time either for research or to send through
consultation documents?

Yes Mol ]
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Intraduction

UCATT Is the largest specialist trade union for construction workers in the UK and the
Republic of Ireland, with members both in the public and private sectors. UCATT is the lead
union amang the signatories to the National Working Rule Agreement of the Construction
Industry Joint Council and the Joint Negotioting Cemmittee for Local Authority Craft and
Assoclated Employees. UCATT is represented an a number of construction industry related
bodies by the General Secretary including the Strotegic Forum for Construction, the
Construction industry Training Boord and the Construction Skills Certification Scheme.

UCATT's members in private companies are builders and craftspeople, refractory users,
steeplejacks and lightning conductors and workers in the demaolition industry. UCATT also
represents workers in Local Government, the NHSand the Prison Service.

The construction industry has been badly affected by the recession and has seen a high level
of redundancies in recent years: 112,000 in 2008, 166,000 in 2009, 92,000 in 2010 and
71,000 in 2011 according to national statistics.' Job creation is therefore of the utmost
importance to UCATT and its members.However, UCATT does not accept the assumption
made in the consultation decument that reducing employment protectionfor warkers will
increase economic growth and create jobs.

There is no evidence in the consultation document to show how these proposals will
Improve productivity, business development ar growth. It is UCATT's oplinian that
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cncouraging employees to sell their statutory rights for company shares, that may or may
not be of any value, Is grossly exploitative., The proposals will result in an insecure and
unfair ‘hire and fire' culture; losing the right to statutory redundancy payments will force
families into financial difficulties: and access to training will be reduced. Despite the claims
that these proposals will increase flexibility, the flexibility is one-sided and weighted entirely
in favour of the employer. The employee will actually have reduced flexibility in terms of
requesting family friendly working patterns and giving notice to return from maternity leave.

For these reasons, UCATT does not agree with the Government that removing
employment rights from workers in return for a small stake in a business will improve
growth and UCATT therefore calls on the Government not to introduce the proposals for
establishing employee-owner status.

1. Question 1: How can the Government help businesses get most out of the flexibility
offered and the different types of employment statuses?

UCATT does not agree with the Government that removing employment rights from workers
in return for a small stake in a business will improve growth. Introducing a new employment
status will add to the confusion that employers, especially small businesses, already face.
UCATT recelves several calls a week from employers in construction seeking help with
cemployment matters. We refer them to Acas or Business Link depending on the query. This
demonstrates that there is a real need for small businesses to be given more information
from the Government about sources of help and support, rather than Intreducing another
employment status option, which further muddies the water and could leave employers
open to legal challenge.

UCATT does not recognise ‘'employee-owners’ as a new employment status. For all intents
and purposes, these would be employees with some of their key statutory rights removed -
rights that have been contracted out in return for money. The individual will still be working
as an employee and it is likely that courts will classify them as employees, especially In
companies where there is little benefit attached to the share ownership (for example no
voting rights or dividend payments for employee-owners),

2. Question 2: Do businesses feel able to use all three employment statuses? If not, what
restricts the use of different statuses?

The current range of employment statuses alreadycreates both genuine misunderstanding
amongst employers as well as blatant abuse, False-self-employment is widespread
throughout the construction industry. Of the 2.07 millien workers employed in constructian,
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1.19 million are directly employed and 880,000 are self Emplﬂyed.iThE rates of self-
employment In construction are higher than In any other sector of the workforce and are
currently around 42.5%. However, much of this self-employment is false self-employment.
A report commissioned by UCATT In 2008 found that 400,000 workers were falsely self-

employed resulting in £1.7 billion in lost tax revenue for the Government each year. "

Employers compel workers to declare themselves as self-employed through the
Construction Industry Scheme (CI5). Companies deduct tax at source for HM Revenue &
Customs but do not deduct National Insurance contributions. This system Is unique to the
construction industry. Falsely self-employed workers have all the characteristics of an
employee, They do not risk their own money, or provide materials or equipment, nor do
they supply any labour other than their own. They are paid weekly or monthly for a set
amount of hours yet they are denied even basic employment rights. They suffer fram
instant dismissal, are rarely given notice and most do not have contracts.

This exploitation of existing employment statuses creates an unacceptable level of disputes
and claims for unfair dismissal in the construction industry. Instead of introducing a further
tier to a chaotic system, the Government should be tackling false self-employment by
ending the CIS.

3. Question 3: What restrictions, If any, do you think should be attached to the issue of
shares or types of shares?

UCATT does not agree with introducing ‘employee-owners’ but if they are established, there
should be no restrictions attached to the shares. Employee-owners should possess the
same rights as any other type of shareholder and should be entitled to any shareholder
benefits, voting privileges or dividend payments.

4. Question 4: When an employer buys back forfeit shares, should this be at full market
value or some ather level [e.g. a fraction of market value] should some other level be
allowed in certain circumstances?

UCATT does not agree with introducing "employee-owners’ but if they are established,
employer buy-backs should be at full market value. UCATT can see no justification for
buying back shares at below market value. In addition, there needs to be further safeguards
created to protect workers when shares are low or of no value. Many buy-backs will occur
when an employee-owner faces redundancy. Redundancies occur when work is ceasing or
diminishing and this will have a negative effect on share value. It is fundamentally unfair for
an employee to sacrifice their statutory right to redundancy pay, only to find that they then
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leave thelr employment, through no fault of their own, without any or with very little
compensation. This will have a detrimental impact on an individual's financial circumstances
and without the financial buffer of redundancy pay to helpthem through this difficult time, It
Is inevitable that families will face chronic hardship.

5. Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?

UCATT does not agree with Introducing ‘employee-owners' but if they are established,
valuation of shares must be independent and transparent. Independent valuations of shares
should be held on issue, at regular Intervals and on buy-back. The cost of the valuations
must be met by the employer. Without the protection of neutral and objective assessments,
unscrupulous employers may pressure existing employees to become employee-owners at a
time when the business s facing financial difficulties as a way of evading their redundancy
payment obligations.

6. Question 6: The Government would welcome views on the level of advice and
guidance that Individuals and businesses might need to be fully aware of the
implications of taking on employee owner status.

LCATT does not agree with introducing ‘employee-owners’ but if they are established, there
will need to be comprehensive advice and guidance to both employers and employees about
the implications of employee-owners.

Employers will need to be made aware of their obligations. No existing employee should be
coerced into changing their employment status and no potential employee should be
discriminated against and refused employment if they wish to retain their statutory rights by
preferring ‘employee’ status to any "employee-owner’ option, There will need to be further
legislation to protect employees from this loophole.

Individual workers will need access to legal and financial advice to help them assess whether
‘employee-owner’ status would be of benefit to them and the risks invelved.

UCATT expects that these measures will increase legal costs for employers. They will
Increase the costs of share valuations which will need to be regular and independent and
there will be greater risk of litigation as disputes arise from both employment contracts and
the value of shares. Additionally, Employment Tribunal cases for relatively straightforward
claims will be complicated by employment status issues.
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Most cases that UCATT pursues at Employment Tribunals are connected with unlawful
deduction of wages including unpaid holiday, notice claims, unpaid wages or unpaid
redundancy pay. In the last 4 months, claims of this type formed 55% of all UCATT
employment tribunal cases. These so-called stralghtforward claims are often complicated
by the fact that the employment status of the claimant has to be proved first, with the
employer often denying that the claimant Is elther an employee or a worker, As simple
claims are often obfuscated by issues around employment status already, the addition of
another employment status will further exacerbate the situation,

7. Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers’ appetite for recruiting?

Making it easier to dismiss workers will do nothing to promote growth and employment
opportunities. These changes are unnecessary as the UK already has the second most
flexible labour market in the world, jointly with Canada. BIS has previously admitted that
only 1% of employers cited dismlissal/disciplinary regulation as the main deterrent to
employing staff "so these proposals will do little to encourage small businesses to employ
more people.

8. Question 8: What benefits do you think introducing the employee owner status in with
limited unfair dismissal rights will have for companies?

UCATT does not see any benefits in these proposals for businesses. The introduction of a
further employment status is confusing for employers. The Law Society believes that limiting
unfair dismissal rights will produce poor management practices leading to employers
mistakenly believing that they can dismiss an employee on the basis of discriminatory
grounds, *

Businesses offering ‘employee-owners’ as outlined in the proposalsmay find it harder to
recruit good staff if they are seen as second-rate employers in a two-tier system. Itis
damaging to the reputation of companies if they offer less rights at work than their
competitors. This is a problem that will become more acute as the economy improves.
Good employees will seck work with companies offering the greatest job security and the
best terms and conditions.

As well as having no benefits for employers, these proposals could also have a detrimental
impact on the wider economy. Increased insecurity at work damages consumer confidence,
Waorkers in fear of their jobs spend less. They are less likely to make substantial financial
commitments, for example buying houses, cars etc.
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8. Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

UCATT does not see any benefits in these proposals for businesses of any site. The
consultation document claims that these changes are for the benefit of “smaller businesses”
and “fast growing companies™ yet some of the proposals are only applicable to larger
companies, For example, the ‘time to train’ rights affect companies with over 250
employees. This suggests that the proposal lacks clarity and focus.

10. Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

It is inevitable that there will be an increase In false discrimination elaims as this will be the
only form of redress open to aggrieved employees. The changes will lead to more claims of
discrimination as workers try to find avenues to challenge the decision for dismissal.

11. Question 11: What impact do you think introducing the employee owner status with
no statutory redundancy pay will have for businesses, in particular smaller businesses
and start-up businesses? What negative impacts do you anticipate and how might
these be mitigated?

As stated In the response to question 4,UCATT does not agree with introducing ‘employee-
owners’ because of the negative impact on employees facing redundancy. When a business
is facing difficulties and reducing its workforce, this will invariably reduce the value of shares
on buy-back.

In the case of insolvency, the employee-owner could leave without any payment at all.
Employees are entitled to Statutory Redundancy Pay after 2 years of employment yet
according to the Federation of Small Businesses: "A third of small businesses do not survive
past three years of start-up ... Nearly half of small businesses fail within their first four = five
years™."" This could result in employee-owners who join a new company at the start, who
face redundancy after 2, 3, 4 or even 5 years of service and hard work, being forced to leave
without any financial compensation.

Another unintended consequence which needs to be mitigated against is detailed in the
response to question 5. Unscrupulous employers may pressure existing employees to
become employee-owners at a time when the business Is facing financial difficulties as a
way of evading their redundancy payment obligations. The most effective way to prevent
this type of scenario is to abandon the proposals to Introduce ‘employee-owners’. Falling
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this, there will need to be leglslation to prevent employers compelling existing employees to
change their employment status.

All of this adds up to a very high risk and unattractive option for potential employees, so as
outlined in the response to question 8, businesses offering ‘employee-owner” status run the
risk of failing to recruit good staff as they will be seen as second-rate employers in a two-tier
system. This could even jeopardise their chances of long-term business success,

In addition, employers will now have to make payments to staff who freely leave to take up
alternative employment. Whilst there is the expense of recruitment and training
replacement staff, there are currently no costs incurred to sever the employment
relationship in this situation, Having to buy back shares could affect the development of the
business.

12. Question 12: What impact will this change to maternity notice period have on
employers?

Making it more cumbersome for women to return to work after maternity leave will resultin
more women not returning to work at all. This will result in vital skills and experience being
lost to business and it will also generate further costs for recruitment and training of
replacement staff.

13. Question 13: What, In yourview, would employers do if employees wish to return early
without giving 16 weeks' natice?

Most employees should be able to accommaodate such requests without any problem.

14. Question 14: How will these changes impact on a company’s payroll provisions?

Mo comment to make.
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15. Question 15: What effect will a compulsory 16 week’s early return notice period have
on the length of maternity leave that mothers take or adoption leave that parents
take?

This will make it very difficult for women to return early as they will not have been able to
confirm their child-care arrangementsor nursery provision in sufficient time to give the
length of notice required.

16. Question 16: Do you think 4 weeks is the right period? If not, why not? What would be
the impact of a shorter or longer period?

Reducing the flexibllity for employees making requests to work flexibly is a complete
contradiction!Restricting the consideration of such requests is confusing for both employers
and employees. Employees apply to work flexibly for a whole range of reasons. These
Include accommodating caring responsibilities for children, sick and older relatives;
managing a disability or long-term health condition; and enabling part-time study or
training.

Offering flexible working generatesgreater loyalty from staff, reduces absenteeism,
minimises staff turnover and therefore improves productivity, UCATT believes that there
should be no restrictions on flexible working.

17. Question 17: What impact do you think this proposal would have on the ability of
employee awners to access support for training?

This will reduce access to training and although it applies only to business with over 250
employees, it sends a very worrying signal that training is not important and is not valued.

Research at Manchester Metropolitan University Business School based on a survey of 198
UK SMEs found a clear link between investment In training and organisational performance:
“much ofthe observed difference between successful and unsuccessful firms lies in their
decision to train and develop management skills.**"

18. Question 18: Do you have any comments on the Government's intention not to amend
Company Law to Implement the employee owner proposal?

No comment to make,
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19, Question 19: The Government welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse?

UCATT does not agree with introducing ‘employee-owners' but if they are established, there
are a number ofsafeguards and protections that will be required:

(a) There will need to be pratection against coercion by employers who may prossure
existing employeesto change their employment status.

(b) There will also need to be protection for potential employees who may be refused
employment if they wish to retain their statutory rights by preferring ‘employee’
status to any ‘employee-owner” option.

(¢) Safeguards will be required to prevent employers using their insider knowledge to
inflate or deflate share valuations.

(d) Company owners must be prevented from using this as way of exempting
themselves from capital gains tax.

20. Question 20: The Government welcomes views on whether the existing tax rules which
apply to share-for-share exchanges (such as might happen when a company Is taken
over) and schemes of reconstruction should apply where shares issues in return for
taking up the new status are involved.

Mo comment to make.

21, Question 21: What impact do you think the proposal will have on the labour market
flexibility = that is, in relation to hiring and letting people go?

These proposals will make it easier to fire people by removing rights to redundancy pay and
rights to claim unfair dismissal. However, as the evidence provided In response to question
7 details, this does not create new jobs. Perversely, the proposals will make 1t harder to
recrult quality staff as they will not be prepared to sell their statutory rights in return for
shares in a company which may end up as worthless.

22, Question 22: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Not applicable.
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23, Question 23: What are your views on the take-up of this policy by {a) companies? (b)
individuals?

UCATT expects the take-up of this policy to be low. It is unattractive to individuals who will
lose important rights and security in return for shares of uncertain value. It will be
cumbersome, bureaucratic and expensive for the employerto implement and some will be
reluctant to give up the equity In their company. If a company values its staff enough to give
them a share in the company, they would normally value them enough to treat them fairly
and ensure that their full employment rights are respected. Unsurprisingly, manyemployers
have already spoken out against the proposals:

"| welcome anything which makes it cheaper and simpler to give employees shares,” said
Henry Stewart, founder and chief executive of training company Happy, a regular winner of
best workplace awards. "But coupling it with taking away employment rights is ridiculous. If
as an employer you have a problem with unfair dismissals, you need to improve
management — that's what the government should be giving incentives for. | don't think it's
been thought through.""

Sainsbury's chief executive Justin King sald: “Sainsbury’s has well established colleague share
ownership schemes but does not think this type of scheme should be linked to reduced
employment rights ... What do you think the population at large will think of businesses that
want to trade employment rights for money? "

Arnold Ma, digital marketing director at Qumin.co.uk said “Offering shares as a way of
trading off employees rights is based on a negative scenario. Qumin.co.uk does offer
employees the opportunity to obtaln company shares, but in exchange for good
performance, You get something for demonstrating commitment and improving the
performance of the company, not giving up rights. And what if the company is badly
managed and Is trading poorly? There is not much incentive in owning a bit of something
that is going nowhere. It Is far better to enthuse and reward.""

Dave Chaplin, CEQ and founder of ContractorCalculator.co.uk says "Osborne’s plans to
ereate ‘employees-lite’, who sacrifice employment rights in exchange for a tax-free share
stake of up to £50,000 in the business for which they work, threaten to create a new
underclass of workers: what the government is disingenuously calling the ‘owner-
employee.'Like so many policy initiatives that emerge from the coalition, this one provides
an unwanted solution to a problem that does not really exist because there is already a
solution, If small businesses need access to a particular skill-set to help grow their business
but are afraid of the red tape associated with employment, then they can already hire a
contractor or freelancer,™

Even the Federation of Small Businesses has said “only a few businesses might adopt the

scheme”.
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24, Question 24: What are your views on the equality impact assessment? Are there other
equality and wider consideration that need to be considered?

The Equality Impact Assessment is fundamentally flawed as it only considers the impact on
full-time employees. Part-time employees are more likely to be women, There are
currently & million women in part-time employment compared to 2.14 milllon men. " As
women tend to have more caring responsibilities and are mare likely to request flexible
working, any assessment of the impact of changes to flexible working must include part-

time workers.

25, Question 25: Thank you for taking the time te let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box below.

EPlease acknowledge this reply.
26. Question 26: At BIS we carry out research on many different toplcs and consultations.
As your views are valuable to us, would it be okay if we were to contact you again

from time to time cither for research or to send through consultation documents?

YesH] No O

‘http-ffwww.ons pov.ukfonsirel imsflabour-market-statistics lebruary-201 2ftable-redd 2 xls

"nttp e ons govukfons/rel/imsflabour-market-statisticsfjanuary 201 2findex-of -data-tabies htmlgab-lobs-tables,
table JOBS02: workforce jobs by industry.

“hitpffweew essex acukfsociology [CRESIfArchive/Evasion economy.pd!

"http:/fwww. bis pov.ukfassets fbiscorefemployment-malters/docsfdf12-626-dismissal-Tor-micro-businessas-call. pdf,
p- 29,

"httpffwwnw lawsocietymedia orguk/Press. aspx FiD=1628

“niip v bis govukfassetsfbiscore/employment-matters/docsfcf12-1215-consultation-on-implementing:
employee-owner-status pdf, p. 4.

“hitpffwanw, [sb org ukfpolicyfimagesfan%20ambition%20t0%20grows 20uk¥ 20enterprise® 20-
HApoyernment s I0proposal s 20140610 pdf, p. 4.

"hitpffe-space.mmu ac ukfe-spacefbitstreamf21 731793/ Lfayawarna% 2 0wp03 19.pdi, p. 3.

'h]_l;p_:[,{-ﬁ_m,gw.nu ardian.co.uk/commentisfres /2012 foct/00/peorge-osborne-shares-rights-schems
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"nbipyieess telegraph oo ukffinance/newsbysector/retailandconsy mer/ 3596027 Sainsburys-chiel eaagu v
Justin-King-criticises-shares-for-rights-proposal himil

“hitp:/fwww growthbusiness co uk/prowing-a-business /business-planning-and-expansion/2127193findustry-
reaction-to-george-gibomes-shares-for-rights-scheme. thtml

*Ibid

“https e bbo co uk/news/business-19371245

“*hitpfwaw ons gov ukfons/rel/lms/labour-market-statistics foctober- 2012 /statistical-bulletin himl#tab-
Summary-of-labour-market-statistics-published-on-17-October-2012
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Implementing emplayee owner status
Departmient for Business, Innovation and Skills consultation

Response by the Low Incomes Tax Reform Group

Qur response

We are responding to this consultation with the specific Interests of low-income workers in mind.
The law entitles all employees to certain rights and imposes obligations on employers. Whilst it is
important bo strike the right balance between protection of employees and burdens en emplayers,
we are very concerned that proposals to introduce a new "employee owner status” introduces
further complexity and unnecessary burdens into a tax system which many already find totally
bemusing and confusing.

This is particularly from the viewpoint of low-income woarkers, for whom there are huge risks of
signing up to a scheme offered by potential employers without understanding the full ramifications.
One of the objectives of the ‘employee owner status’ is greater flexibility and choice (both for
employers and employees). In reality, prospective employers do not present such schemes as a
choice and people are very often forced either to accept a contract with terms they do not
understand or would have preferred not to have Imposed on them, or very worryingly to have no
waoark at all. One example of this is so-called “travel and subsistence schemes’ = a subject of
continuing public Interest.

The only ‘benefit’ we can see from the consultation of taking up "employee owner status® is that a
limited value of shares offered in the employing company will be free from capital pains tax. For the
vast majarity of employees, the trade off of certain rights for exemption from capital gains tax will
not be worthwhile, It is a fact that most people never use their CGT annwal exsemption [n any event.
Making the shares exempt from income tax and national insurance centributions would be a far
maore attractive benefit and incentive.
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2.1.

LITRG response — Implementing employes owner stalus f.11.2012

The consultation acknowledges [page 11) that employees would need to understand the
implications of their decision and that there would need to be information, guidance and advice for
employees considering taking up the status. We fear that this understates the potential for
confusion, "Employee owner status' would be hugely challenging to explain, especially in view of the
fact that the prospective employee might surrender certain rights on the basis they are not presently
of value, but the employee cannaot foresee the future. Their circumstances could change, for
example by taking on care responsibilities for a family member who develops a disability, which
could not possibly have been known at the time of the surrender. This example shows a patential,
albeit indirect, Impact on people with disabilities, if it means that family members who otherwise
might have been able to care for them have foregone certain rights relating to flexible working
requests [and even risk dismissal for making such a request’), This impact does not appear to be
noted In the Equality Impact Assessmient.

The consultation also acknowledges the need for safeguards and avolding abuse of this new status.
As with the above example of travel schemes, we very much fear that abusive schemes would be
developed which would cateh the low pald. Even if this were not the case, the consultation suggests
that employee-owner status would be maost relevant for ‘fast-growing companies’. Those companies
also have the potential to be the highest risk businesses, 5o it seems somewhat illogical that
employees should surrender certain rights, especially their right to statutory redundancy pay, when
waorking for a high-risk start-up company In exchange for shares which will become totally worthless
should that company fail,

In summary, firstly we feel the consultation period from 18 October to 8 November 2012 is far too
short to consider all the detail of these proposals. Secondly, from our initial reading, we conclude
that the risks to employees and the additional eomplexity this would Introduce In an already over
complex system make these proposals untenable. Whilst employee share ownership may well be an
impartant tool for some employers, there are already schemes in place to facilitate this which do not
require employees to surrender important key employment rights. Furthermore, the Office of Tax
Simplification {OT5) has reviewed and set out proposals for employee share schemes’ with the aim
of making them easier to understand and more usable. It therefore appears wholly unnecessary to
introduce a separate ‘employee owner status’ — In effect creating a two tier system,

About LITRG

The Low Incomes Tax Reform Group [LITRG) is aninitiative of the Chartered Institute of Tasation
(CIOT) to gve a volee bo the unrepresented. Since 1993 LITRG has been working to improve the
policy and processes of the tax, tax credits and associated welfare systems for the benefit of those
on low Incomes.

! per page 13 of the consultation document, paras 28-30, it would no longer be ‘automatically unfair’ for an
employer to dismiss an employee who makes a fiexibde working reguest in such crcumstances, The employes
woruld then have to rely on making a case for unfair dismissal under anti-discimination legislation.
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LITRG response - Implementing employes owner status 7112012

The CIOT is a charity and the leading professional body in the United Kingdom concerned solely with
taxation. The CIOT's primary purpose is to promote education and study of the administration and
practice of taxation. One of the key aims is to achieve a better, more efficient, tax system for all
affected by it - taxpayers, advisers and the authorities.

LITRG
7 Mavember 2012
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Department for Business
Innovation & Skills

BIS

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employee owner status: can be found at:

hitp:/fwww.bis.gov.uk/Consultations/consultation-on-implementing-employee-owner-
slatus?cal=open

You can complete your response online through surveyMonkey :
(hitps:flwww surveymonkey.com/sf50QJ0935)

Allernatively, you can emaill, post or fax this completed response form to:
Email:

implementing. employee@bis.gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Street

London SW1H OET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government
Information, make available, on public request, individual responses.

The closing dale for this consultation is: 8 November 2012



Your details

Name: Campbell Ritchie

Organisation (if applicable): HR Advantage Ltd
Address: ( Lancaster Court High Wycombe
Telephone: '

Fax:

Please tick the boxes below that best descnbe you as a respondent to this:

Business representative organisation/trade body
Central government

Charity or social enterprise

Individual

Large business (over 250 staff)

Legal represenlative

Local government

Medium business (50 to 250 staff)

Micro business {up to 9 staff)

Small business (10 to 49 staff)

Trade union or staff association

OO0O0O0XOOOOOQaOADO

Other (please describe)



Question 1: How can the government help businesses get most out of the flexibility
offerod and tho different types of employment statuses?

Commonts:

It has to make the scheme very simple, with no opportunity for ambiguity.

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Comments:

Unlikley to be as oxpoected. It will add complexity.

Question 3: What restrictions, if any, do you think should be attached to tho issue of
shares or types of shares?

Comments:

They must only be available to bona fide employeos

Question 4: When an employer buys back forfeit shares, should this be at full
market value or some other level (eg. a fraction of market value) should some other
level be allowed in certain circumstances?

Comments:

Full valuo

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an indepondent
valuation was required?

Comments:

There msut be a single common formula which is not open to challange

Question 6: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status,

Comments:

it will neod to be substantial. Employers will need to understand that the scheme

does not give carte blanche to abuse employment contracts and tho cost and
complexity of resolving other disputes the scheme may create.
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Question 7: What impact will allowing individuals limited unfair dismissal pretection
and equity shares have on employers’ appetite for recruiting?

Comments:

None

Question 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Comments:

None. Employees will make claims based on discrimination legislation and
additional claims based on valuation unloss this is prohibited.

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

Srart up companies

Question 10; What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

They will increas

Question 11: What impact do you think introducing tho employeo owner status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

None.

Question 12: What impact will this change to maternity notice period have on
employers?

Comments:

it may be helpful but if this is an issue it should be the subject of a change
impactign all employers and employees.



Question 13: What, in your view, would employers do if employees wish to return
early without giving 16 weeks' notice?

Comments:

Be as accomodating and flexible as possible - bith from a practical point of view and
to avoid a discrimination claim.

Queostion 14: How will these changes impact on a company's payroll provisions?
Comments:

Mot directly but HR recerd keeping complexity will increaseo

Question 15: What offect will a compulsory 16 weooks' early return notice period
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Comments:

It will increase.

Question 16: Do you think 4 weeks is the right peried? If not, why not? What would
be the impact of a shorter or longor peoriod?

Yes[ ] No

Comments:

8 weaeks would assist resource planning.

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Comments:

None

Question 18: Do you have any comments on the Government’s intention not to
amand Company Law to implement the employae ewner proposal?

Comments:



If this leaves ambiguity in schem operation this will be a mistake.

Question 19: The Government welcomes views on particular safeguards that would
need to be applied, in order to minimise opportunities for abuse.

Commeonts:

It is essential the scheme only applies to bona fide employees. The liklelihood

otherwise is that it will bo used to gain tax free income for friends and family posing
as employees.

Question 20: The Government welcomes views on whether the existing tax rules
which apply te share-for-share exchanges (such as might happen when a company
is taken over) and schemes of reconstruction should apply whoro shares issuad in
roturn for taking up the new status are involved

Comments:

Question 21: What impact do you think the proposal will have on labour markot
flexibility — that is, in relation to hiring and letting people go?

Comments:
None

Question 22: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Comments:
No. If we want to offor shares wo can use existing arrangements
Question 23: What are your views on tho take-up of this policy by:
a) companies?
b) individuals?
Comments:
Companies - limited

Individuals - will be likley to accept offers on this basis.

Question 24: What are your views on the equality impact assessment? Are there
other equality and wider considerations that noed to bo considered?



Commonts:

The focus on restricting flexible working and maternity rights will adversely affect
womaen

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledgo receipt of individual responseos unless you tick the box
below.

Please acknowledge this reply

Question 26 : At BIS we carry out our research on many different topics and
consultations. As your views are valuable to us, would it be okay if wo were to
contact you again from time to time either for research or to send through
consultation documents?

Yes[X] Nol[]
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IMPLEMENTING EMPLOYEE OWNER STATUS

Analysis by/response from Thompsons Solicitors

November 2012

About Thompsons

Thompsons is the most experienced trade union, employment rights and persanal injury law firm in the
country with 28 offices across the UK. On employment and industrial relations issues, it acts only for rada
unigns and their members,

Thompsons represents the majornity of UK trade unions and advises on the full range of empioyment nghts
issues through ks specialist employment rights department

Foraword

As an Investor in People Thompsons recognises the benelit lo businesses of a workforce which is fully
engaged with the work they do, YW accept that this engagement can be enhanced where emplayeos foel
that they have a stake in the business but that 'stake’ can be emotional as well as monatary,

Employee share ownership is a form of 'Fair Share Capitalism' (FSC) and can be very effective in raising
productivity but we are also aware of research (and of govemmient research in particular) inla the
effectiveness of different scheme types which concluded”:

v Although there was some vanabon across the three productvily measures used (a subjective
measure of [abour preductivity relative to the industry average, salas per employes and value added
per employee) there was a fairly consistently positve association of FSC with [abour productivity,

* The productivity resulls differed by type of FSC scheme with share ownership schemes having the
clearest positvve association with productivity but only when thase share ownership schemes were
combined with profit-related pay (PRP) or group payments-by-results (PBR) schemes.

* In isolation, share ownership was associated with lower productivity, as were isolated PRP
and group PBR schemes,

* The positive links between F5C and labour productivity were much stronger in warkplaces whera
employees had greater autonomy in decision-making.

* The productivity results differed by employee coverage of FSC schemas. The positve association
between share ownership and productivity was most pronounced when all non-managerial
empigyees wera covered by the scheme. Schames just covering managerial staff were found to
have little impact on workplace productivity.”

Thompsons |5 also aware of the recent report by Gragme Muttall and the various recommendations which
are made within it to promole the benefits of employee El'ul'-'l'ler'.":-hip.l

Thompsons |5 not aware of any study, research or literature that indicates that the success of such initiatives
is either dependent upen, or enhanced by, the removal of emplayment rights at wark

'OTi Emplayment Relations Research Serias No. 81, Daing tho nght thing? Doos fair share capitalism
rmpmm workplace permormance? 2007, page 2 [emphasis added]
S.hﬂnnlg aucoess, The Nuttall Review of Employes Cwinership, July 2012
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Mothing in the consultabon seeks views about whether the proposal is a good one or not, and significantly
thera are hardly any questions about possible disadvantages.

The fact that the enabling powers in the Growth and Infrastucture B and this consultation were published
on the same day (18 October 2012) as well as the extremely bght imescale to respond shows utter
disregard for the principle of ransparent government and due process.

For the record Thompsons deplores linking FSC with the surrender of rights in the manner proposed,
conslders that It goes against the very essence of FSC and the employee engagement that it seeks 1o
achiove and belisves that removing workers righls in this way will:

= Have no positive impact on growth,
= Alienate rather than engage workers
+ Loave workers with shares of questionable and invariably no value

We nole that 80% of the public do not support the p-rnp-uﬁa!."' Even the CBl has been lukewarm in its support,
describing it as a “‘niche idea not refavant to all businesses’*

Q1. How can the government help businesses get most out of the flexibility offered and the differant
typos of employment status?

The employee-owner praposals will not apply to ‘businesses’ por se, just thase with limited liability. Thera are
no equivalent proposals for employees 1o acquire an equity stake in partinerships for instance. |t will also be
of no application o emanations of the state such as local government of the NHS.

If the employes-owner scheme does camry the benefits which the government hopes (an oufcome we daubt),
it will be interesting to see the extent to which non-incarparated businesses are adversely affected. If their
decision to remain incorporated represents a commiercial disadvaniage then these measures will adversely
affect some businesses,

As 021 makes clear, flexibility is often used as a euphemism for the ability of emplayer’s to fira stalf,

Q2. Do businesses feel able to use all three employment statuses? If not, what restricts the use of
different statuses?

This guestion is a liftle hard to fathom. Of all warking arrangamants, emplayment is tha most common and
therafore it is clear that businesses feel able to use it The engagement of workers is also extremely commaon
and the same paint applies. Emplayea-awner daos not exist as a status and so no ona s in a position to say
that thay feel able to use it

Q3. What restrictions, if any, do you think should be attached to the issue of shares of types ol
sharas?

This is a key area for the emplayee-owner prapasals. An employer which wishes genuinely to engage with
its workforce and reap the benefit of Fair Share Capitalism will want to ensure that the shares which it issues
are perceived as a benefit by the workfarce, The Nuttall report refers to research which emphasises that link
and ascribes benofit arising from

' YouGaov poll, 10th November 2012, available at hitpiresearch yougov.co ukinews2012/10/11/employee-
owners-scheme/

! John Cridland, CBI Director-General, Bth October 2012, available at hitp:iiwww. cbl org. ukimedia-
centre/press-releases/2012/10/cbi-responds-io-george-gsbarnes-speech-to-conservative-party-conferance/
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*...enhanced engagement with management and that this sense of engagement is pasitively linked
with well-being. Enhanced well-being is also more kkely to be generated at employee owned
mmpagiea which provide employees with a greater stake and invelvement in long-term collaborative
goals.”

However, where an employer is less interested in engagement, and more interested in being able to fire at
will, it will want 1o establish a scheme which gives as little as possible in return for that. This wall not enhance
a feeling of well-being, empower staff or give them a greater stake in the business,

Thompsons would want to see a minimum set of standards applying to shares issued 1o employeo-owners.
These should be established in order to promote the sense of well-being and engagement for the emplaoyee-
awners themselves, and to limit the impact of abuse by unscrupulous employers, Al the very least we wauld
want lo see shares which camy voling nghts and camy rights 1o dividends

Q4. When an employer buys back forfeit shares, should this be at full market value or some other
lovel (o.g. a fraction of market valua) should some olher level bo allowed In certaln clreumslances?

Thempsons believes that the nobon of forfeiture is an inappropriate one in the context of emplayee-owners.

An employee-owner will only be an owner in the narrowest of technical senses. They are highly unlixely to
see any fundamental change in the existing emplayment relationships, or in the way in which management
acts towards them. The consultation’s view that employees will suddenly become empowered and have
more influence wall, for the most part, be naive and misplaced,

It is important to remember that at work the power-relationship very much rests with the employer. It chooses
who ta hire, who 1o fire, who o favour, and wha to hold back. As the Supreme Court put it recently:

‘Emplayees as a class are in a more vulnerable pasition than emplayers. Frofection of emplayees’
righls has been the theme of legislation in this held for many years. The need for the profechon and
saleguarding of employees' rights provides the overarching backdrop fo [employment law]™

It is common in employes share schemes to differentiate between “good leavers’ and ‘bad keavers'. Tha
former leave on good terms and are able to withdraw the value of their shares, The latter do nat, and are not.
They are usually the ones who are sacked for misconduct or incapability. Currently a ‘bad leaver’ may have
the opportunity to argue unfair dismissal and seek an employment tribunal's view upon whether or not the
employer was justified in applying that label. [f nat, then the leaver may use that to recover the value of the
shares which was withheld.

That could not happen in most cases under the employees-owner proposals. An employer would be virlually
unchallengeable in its ability o dismiss without cause or reason, apply any necessary label 1o attach 'bad
leaver' status, and withhald payment of shares.

We consider that in recognition of the fact that an empiayee has surrendered many of their rights {and with
them their ability 1o hold an employer to account) any shares should still receive thedr full value. Wea consider
that it would be inapprogriate ta discount it in any way,

5. How should a company go about carrying out a valuallon of the shares? What would the
administratlve and cost impact be for a company if an independent valuation was required?

This is not really an issue for publcally listed companies. It is a major issua for private (Lo. unlisted) ones
and this response addresses those companies,

The consultation notes that the Government ®....is keen o ensure that this new employment status does not
impose any valuation requirements beyond those that already exist when valuing companies for other tax

s Paragraph 2.31
® Per Lord Ker in Gisda Cvf v Barrght [2010] UKSC 41, 8t paragraph 35
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purpnses." We think hawever that this is unworkable,

An unlisted company will usually have no cause lo engage in a valuation exercise more oflen than is
required for the annual return to Companies House, or for tax purposes. This will be broadly annual,
although It can be lenger depending upon vanious factors. A year is a long time, and if there is 1o be just one
valuation it is easy o envisage problems:

= The most recent valuation may be so out of date that it represents a significant under-valuaton
which causes the emplayee-aowner 1o be significantly disadvantaged and short-changed;

» The maost recent valuation may be so out of date that it represents a significant over-valuation which
causes tha company to be significantly disadvantaged and forced to pay out more than it would
otherwise have done;

+« Futuroe valuations hold the same risks; and

= |f an employee-owner has to wait up o a year or mara to value their shares they risk the company
eoasing to exist before the valuation compromise agreement be performed. If this is due to
insolvency then they lose out on their entitlerment because of that delay. If this is due to transfer then
they will have no TUPE rights against the transferee and must hope that the transferor has assels.

Thompsans recognises however that preparing a valuation is a time consuming and expensive exercise.
Businesses will not wish to be required o undertake one every time an employea leaves. We therefore sea
significant problems ascnibing a fair and meaningful valuation upon an employee-owner's shareholding.

We are also concerned about the basis of valuation, A valuation for tax purposaes is not necessarily the same
as a valuation for other purpases. If sharoes have votng rights then their face value may be exceaded by their
value as a means of securing majority control, We therefore have some difficulty in recanciling the
Government's staled aims of Iimitlnq valuations 1o those undertaken for tax purposes, and ascnbing an
“unrestricted market value™ to them.

Q6. The Government would welcome views on Lhe lovel of advice and guidance that individuals and
businesses might need Lo be fully aware of the implications of taking on employee ewner status,

There are two broad areas of advice hera: financial and legal,

A potential employee-owner will need to be infarmed of the current value of the business, the debt gearing,
the current finances, growth projections, and some indication of management competence to manage. They
will also need to be able to get professional advice about that from an independent financial advisor. They
will need a right 1o request that information as well as to see and receive it within a reasonable timeframe.

Currently 5 203 Emplayment Rights Acl 1996 imposes minimum independent legal advice requirements
upan the surrender of unfair dismissal rights. The shorthand for this is ‘compromise agreement advice and
the key elements are a written agreement upan which the employee has received advice from an insured
independent legal advisor. That advisor may only be a lawyer, certain trade union officials or certain advice
centre workers, The Government rejected calls for that category to ba axtended. The Government has
chasen nol to amend s 203 as part of its changes to introduce settlement agreements, For that reason thasa
will need to be cbserved,

Althaugh the Treasury press release referred to becoming an employee-owner as being optional for existing
staff” this is in fact not realistic, Emplayers regularly dismiss and re-engage staff to impaose brand new terms
and conditions upon them. ' The proposals make it clear that employers can impose that status upon new
starters

¥ Paragraph 19

* Paragraph 19

" http/fwewrw. hm-treasury. gov.uk/press_91_12 him

" For a current example see North Tees & Hartlepool NHS Foundation Trust which is currently looking to
use this mechanism to impase new terms on 5,400 members of stalf
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Thompsans considers that there is an averwhelming case in favour of providing propar professional advice
ta the potential employee-owner before they give their agreement. This is a cost which it is reasonable to
expect the business to bear, As such it represents a very real impediment to hiring new staff and could
chake the very growth that these proposals, on their face, seek to stimulate.

We would also be concerned that emplayers might seck to use a compromise agreement format to exclude
mare than simply the unfair dismissal rights. It is human nature o use familiar documents and most
compromise agreement precedents include provisions (o exclude all passible claims. Wa foresea the
situation where an individual s reguired to sign a compromise agreement, is told that it excludes the unfair
dismissal required for employee-owner stalus, but actually goes further and excludes other claims too. This
may not be deliberate, but would be an abuse.

Q7. What impact will allowing individuals limited unfair dismissal protection and equity shares have
on employers' appetite for recruiting?

We believe that these measures will have no significant, measurable, positive impact upan employers'
appelite for recruiting,

There is no hard evidence to show that employment rights are a genuine hindrance 1o hiring. Indeed Vince
Cable acknowledged that recently in a speech o the EEF:

“A recent survey of SMEs, commissionad by 815, revealed thal tho proportion regarding regulation,
including omploymaont regulation, as the main obslacle to business success was only 6% - and it has
halved over the last two years.""'

We emphasise that all regulation (including taxation, export rules, money laundering eic) only accounted far
6%, It is therefore difficult to see how employee-owner measures, with all the regulations which must follaw,
will be any more attractive when as the Nuttall report highlighted:

*This review lound a widesproad porceplion amongst those not direchly involved in the empiayee
ownership sector thal employes ownership is complex and difficult fo sef up.'”

In aur view the CBI was right 1o call this a niche idea not relevant to all businesses: the administrative,
regulatory and valuation elements will be unattractive to many businesses; it fails o offer any protection from
the overwhelming majarity of patential emplayment tribunal claims; the two yoars continuous emplayment
requirement for unfair dismissal means that new businesses have that protecton already without the hassle;
and it seeks to fix a problem that simply does not apply to mast businesses by offering a sofution to only
SOME,

Q8. What benefils do you think introducing the employee owner status with limited unfair dismissal
rights will have for companies?

We have already noted the potential benafit to business of FSC, and that there is no research which we are
aware of that links i1s success to limiting employment rights. We refer again to the summary of the research
al the top of this document and its focus on employee buy-in. We baleve that employee buy-in will be
undermined where the business asks it io make a greater commitment to it but without the commitment o
rights that balance that equation.

Wa also note the finding that in isolation, share ownership was associaled with kower productinty, These
employee-owner propesals are just that — an example of isalated share ownership. Even without the loss of
rights this proposal is likely to under-achieve.

There is the potential for a tax-dadging benefit for companies. A sole trader, or partnership, need only

" 23" November 2011, avallable at news bis.gov.ukfimagelibrary/downioadmedia. Presumably referring o
the SME Business Barometer, August 2011, Table 4a
"* Paragraph 4.17
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incorporate, make themselves employees, grant themselves £50,000 of shares and enjoy the tax breaks
which accompany that move, As ‘proper’ owners they could not sack themselves anyway and so this is win-
win for them.

The cansultation says it is kean to avold unintended consequences. One may well be that there s limited
uptake for the employee-owner propasals and that the job market moves against thase which go down that
route, Businesses can offer share schemos without the loss of rights. Doing so nevertheless gives a clear
message to the market about how you value staff. Thase businesses may well find that they lose staff to
competitors wha leave rights intact, and cannot recruit replacements where it would involve giving up
existing rights. To some extent this is already a feature of the continuows emplayment requirement for such
rights, but the employee-owner proposals perpetuate that indefinitely beyond the two year period.

Another unintended consequence may relate 1o a change in pasition. A business may try the employea-
awner madel, find it does not work for them, and may wish to revert back to a ‘full-rights’ madel. The
proposals, and the Bill, are currently silent about how such a move could be achieved. There is na
mechanism currenily in axistence which could allow the reinstaterment of rights by an employer. Unfair
dismissal rights cannot be granted by employers as they are a statutory right independent of individuals
Coentinuaus employment for unfair dismissal purposos cannol be backdated and clarity would need to be
given about what periods, if any, counted to any reinstated right.

Q8. Do you think these benefits will be greater for larger, smallar or start-up businesses?

We have no cbservations to make in respect of this queshon

Q10. What impact, if any, do you think the employee owner status will have on emploeyment tribunal
claims, ¢.g. for diserimination’?

As there is no way of reversing the loss of the unfalr dismissal right thero would be a reduction in unfair
dismissal claims. As we believe that the take up would be very limited, and because of the impact of the two
year continuous employment requirement, we think that this reduction waould be likely to be neglhgible.

It is likely that attempts would be made to use other jurisdictions where unfair dismissal was unavailable.
This might be one of the specie of unfair dismissal claims that remains intact, or discrimination. The extent of
this would depend on the lake-up of employee-owner schemes, and the way in which businesses conducied
dismissals, We are not able to hazard an assessment of either al this stage.

Q11. What Impact do you Lhink Introducing the employes owner status with no statutory redundancy
pay will have for businesses, in particular, smaller businesses and start-up businessas? What
negaliva impacts do you anticlpate and how might these be mitigated?

We repeal our observations in Question 10, it is difficult to see how the statutory redundancy paymentis a
maior ssua for small firms. Mo-one acquires the right until they have bwo years contnuous emplayment so
new start-ups will nat have that problem for several years. Even after bwo yoars the payment due Is between
one and three weeks wages capped at E430. These are small sums compared to ather business costs
While muttiple redundancies wauld increase that cost, smaller businesses by definiion have fawer stafl and
aro less likely to face that issue to any significant degree,

Q12. What impact will this change to maternity notice period have on employors?

Wa have no observations to make in respect of this guestion,
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O13. Whal, in your view, would employers do If employees wish to return early without giving 16
weeks' notice?

Wae have no cbsersations to make in respect of this question.

C14. How will these changes impact on a company's payroll provisions?

We have no ebservations to make In respect of this question.

C15. What eMect will a compulsory 16 weeks' early return nolice period have on the length of
maternity leave that mothers take or adoption leave Lhal parents take?

We have no obsenvations to make in respect of this queshon

Q16. Do you think 4 weeks is the right period? If not, why not? What would be the impact of a shorter
or longer pariod?

We do not see the nead to alter this tme himit at all,

Q17. What impact do you think this praposal would have on Lhe abllity of employee owners to access
support for trainlng?

We consider that it is likely to bo reduced because employes owners will not have the nght to request it

C1B. Do you have any comments on Lhe Governmenl's intention not to amend Company Law to
implement the employee owner proposal?

Wea have no observations to make in respect of this queston

Q19. The Government welcomes views on particular safeguards that would need to be applied, in
order to minimise opportunities for abuse.

We have commented an this earler within this response,

Q20. The Government welcomes views on whother the existing tax rules which apply to share-for-
sharo exchangoes (such as might happen when a company is taken over) and schemes of
reconstruction should apply where shares issued in return for taking up the new status are involved.

We have no observations to make in respect of this question.

Q21. What impact do you think the proposal will have on labour markat flexibility — that is, in relation
to hiring and letting people go?

We consider that it is likely o have a minimal positive impact, and that is unlkely to lead to an increase in
recruitment.

T 3 F
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Q22. Would you be likely to take up the new status? What would the Impact of the status be on your
business?

Mo,

Q23. What are your views on Lho take-up of this policy by:
a) companles?
b} individuals?

We do nol anbicipate take-up by either group 1o be significant for the reasons given earlier,

@24, What are your views on the equality impact assessment? Are there other equalily and wider
considerations that need to be considered?

We consider that employee-owner statuses may be sought for workforces percelved to be ‘high risk’. This
might introduce discriminatory assessments. The impact assossmant’s asserton that such action would be
actionable in discrimination law is not necessarly accurate. The decision to make all new starters adopt this
status may be discriminatory in nature, but it is a decision that an individual new starter is unlikely to be able
to challenge.

The rights relating fo maternity leave obviously have a disparate impact upon women, as do the flexible
warking aspects. The assertion that "Employee owners will find it easier lo discuss working patlerns with
their employer because they have a vested interest in the business” shows an astonishing lack of
understanding aboul workplace dynamics.,

Further comment

In our view it is important o point out and address fundamental issues which this consultation fails to
address, something which suggests that the emplayee-owner proposal is a misguided one. YWe set these out
belaw,

1. There is some possibility that the proposals could be deemed a breach of human rights law, Some of
the stalutory employment rights to be relinquished could be construed as “praperty” for the purposes
of the right lo property under Article 1 of the First Protocol of the European Convention of Human
Rights (the “Convention™).

2. There is also a chance that the fact that it favours only incorperated businesses places it in breach of
competition law

3. How simple will it ba for small to medium sized companies (o value the shares?

4, How simple will it be for small o medium sized companias to issue or allot new shares if they do not
have Companies Act 2006 Articles of Association?

5. What will be the administrative and legal costs of doing this, including the cost of amending any
Articles where necessary?

B. Wha! proportion of companias have these types of restrictions in their Articles as opposed to having
Companies Act 2004 Articles?

7. What measures will be taken to prevent Articles of Asscciation being used to restrict the pool of
potential purchasers and preventing them from purchasing a ‘bad leaver's’ shares?

8. How far will the above costs need to be replicated for each and every employee participating in the
Share Scheme, particularly if joining or leaving at different times?
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10,

11.

12.
13,
14,

15,

16.

17.
1B

18,

20.

21,

22,

23,

Will small firms want to dilute share ownership in this way?

IFemployees leave, will companies have the cash to buy back shares? Alternatively, will companies
be concerned about perhaps disgruntied employees remaining sharehalders?

What liability might attach to a business in respect of representation which it makes to induce
someane 1o become an emplayea-awner?

To what extent will these measures see a rise in associated disputes such as shareholder actions?
Haow will businesses view the risk of employee-owners acting collectively o assernt control?

Will companies be worried about negative PR concerning employee treatment and potential
redundancies if they adopt the Share Scheme?

What level of budget is apportioned by small to medium sized companies to compliance with unfair
dismissal, redundancy and fiexible working rights, logether with asscciated claims?

Da the savings arising from reduction of these rights cutweigh the varous financial, reputational and
administrative costs associated with the Share Scheme highlighted above?

What proportion of amall to medium sized companies have been asked these questions?

What sort of administrative difficulties are posed to a business of having some staff opt into tha
emplayee-owner schema, and athers not?

What safeguards is the Government prepasing to intraduction to provent abuse of the employee-
ocwner scheme by businesses? We note that there is no protection for impropriety as suggested for
the pre-seftlement agreement negoliabons,

Would employee-owners be able to cash in their shares during their employment?

What is to stop company owners diluting a shares worth by issuing shares to themselves or others
prior to selling out the firm or before @ mass ‘redundancy” situation?

What is to stop company owners running a company into the ground in the knowledge that
employees cannot come back against them?

What is to stop company owners using "protected conversalions™ or “pre-termination negotiations” (o
force employeas to accept shares?

Contact detailsffurther information
Thompsons Solicitors

Congress House

Great Russell Stroot

London
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Department for Business
Innovation & Skdlls

BIS

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employee owner status: can be found al:

hitp:iwww . bis gov.uk/Consultations/consultation-on-implementing-employee-owner-
slatus?cat=open

You can complele your response online through SurveyMonkey :
(hitps:/fww surveymonkey.com/s/5QJQ835)

Alternatively, you can email, post or fax this completed response form to:
Email:

implementing employee@bis.gsl.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills {BIS)

3 Floor Abbey 1

1 Victoria Streel

London SW1H OET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Praclice on Access to Government
Information, make available, on public request, individual responses,

The closing date for this consultation is: 8 November 2012



Your dotails

Name: Rochelle Baer, Legal Counsel
Organisation (if applicable): |G Group Holdings ple
Address: .
Telephone:
Fax:

Please tick the boxes below that best describe you as a respondent to this:

Business representative organisation/trade body
Cenltral governmenl

Charity or social enterprise

Individual

Large business (over 250 slalf)

Legal representative

Local government

Medium business (50 to 250 stafl)

Micro business (up to 9 slaff)

Small business (10 to 49 staff)

Trade unian or staff association

Oo0o0Oo0O00O0OXOOaOoAO

Other (please describe)



Question 1: How can the government help businesses get most out of the flexibility
offered and the different types of employment statuses?

Comments:

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Commenis:

Question 3: What restrictions, if any, do you think should be attached to the issue of
shares or types of shares?

Commeanits:

Cuestion 4: When an employer buys back forfeit shares, should this be at full
market value or some other level {eqg. a fraction of market value) should some other
level be allowed in certain circumstances?

Comments:

Question 5: How should a company go about carrying cut a valuation of the shares?
What would the administrative and cost impact be for a company if an independent
valuation was required?

Commonts:

Question &: The Government would welcome views on the level of advice and
guidance that individuals and businesses might need to be fully aware of the
implications of taking on employee owner status.

Comments:



Question 7: What impact will allowing individuals limited unfair dismissal protection
and oquity shares have on employers’ appetite for racruiting?

Comments:

Question 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Comments:

CQuestion 9: Do you think these bonefits will be greater for larger, smaller or start-up
businesses?

Comments:

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Commants:

Question 11: What impact do you think introducing the employee owner status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might these be mitigated?

Comments:

Question 12: What impact will this change to maternity notice pericd have on
employers?

Comments:



Question 13: What, in your view, would employers do If employees wish to returmn
early without giving 16 weeks’ notice?

Comments:

CQuestion 14: How will these changes Impact on a company's payroll provisions?

Comments:

Question 15: What effect will a compulsory 16 weeks' early return nolice peried
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Comments:

Question 16: Do you think 4 weeks is the right period? If not, why not? What would
be the impact of a shorter or longer period?

Yes[] WNo [

Commonts:

Question 17: What impact do you think this proposal would have on the ability of
employee owners to accoss support for training?

Commants:

Question 18: Do you have any comments on the Government’s intention not to
amend Company Law to implement the employee owner proposal?

Commants:



Question 19; The Governmaont walcomes views on particular safeguards that would
need to bo appliod, in order to minimise opportunities for abuse.

Comments:

Quastion 20: The Government welcomes views on whether the existing tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken over) and schemes of reconstruction should apply where shares issued in
return for taking up the new status are involved

Comments:

Question 21: What impact do you think the preposal will have on labour market
flexibility — that is, in relation to hiring and letting people go?

Comments:

The impact on labour market flexibility will depend on whether it is compulsory to
offer employee ownership status.

Question 22: Would you be likely to take up the new status? What would the impact
of the status bo on your business?

Commants:

For a large corporate such as I1G Group ("IG"), the now status is likely to offer
minimal benefit. The scheme is morae likely to attract start-ups who cannot afferd
high Initial salaries but wish to attrach high calibre employees. Employee ownership
would also result in an upfront cost of 13.8% - employers NIC liability on the value
of tho shares at the time they are awarded which, with a large workforce, will
represent a significant cost to IG. IG is therefore unlikely to take up the new status.

Question 23: What are your viows on the take-up of this policy by:
a) companies?
b) individuals?

Comments:

{a) The proposal will represent a significant upfront cost for large corporates with
little real benefit (please refer to our responseo to question 22) and we therefore
expact limited take-up by such corporates.

(b) The CGT benefits to the employee would also appear to be overslated as most
would benefit from the annual CGT annual exemption. Unless the company is a
start-up or private equity, there would be limited capital growth. The PAYE and NIC
charge on award may also act as a significant disincentive.
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Question 24: What are your views on the equality impact assessment? Are there
other equality and wider considerations that need to be considered?

Comments:

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowlodge receipt of individual responses unless you tick the box
below.

Please acknowledge this reply

Question 26 ; At BIS we carry out cur rosearch on many different toplcs and
consultations. As your views are valuable to us, would it be okay if we were to
contact you again from time to time either for research or to send threugh
consultation documents?

Yes[X] No[]



© Crown copyright 2012

You may re-use this informatien {not including logos) free of charge in any farmal or medum, undar the
terms of the Open Gavernment Licance. Visit werw natonalarchives gov ukidociopen-goyemment-ligence,
writa to the [nfermation Policy Team, The National Archives, Kew, London TWS 40U, of email:
psif@nationalarchies gsl.goy uk.

This publication is also available on our website af wwew bis gov uk

Any enguiries regarding this publication should ba sent 1o

Department for Business, Innovation and Skills
1 Viciona Sirest

London SW1H 0ET

Teal: 020 7215 5000

If you require this publicaton in an alternative format, email goquiries@bes gsi gowv us, or call 020 7215 5000,
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From: Phil Hall

Sent: 0B November 2012 22.47

To: Employea Cwner Stalus Consultabon

Subject: TRIM: BIS consultation on Implemanting employee awner status

Attachmenls: BIS consultation on implementing employee owner status 08.11.12.doc

TRIM Datasot: M1

TRIM Record Number: D12/1380565

TRIM Record URL: 13439956

BB Proshar

Dear SirfMadam,

Please find attached a submission lo your consultation on “employee owner status” from ifs ProShare
who act as Lthe voice of the employee share plans industry in the UK,

Please do nol hesilate to contact me should you have any queries or require any further information
either now or in the future.

Yours faithfully,
Phil

Fhil Hall
Sperial Adviser lo the ifs
T.

i

This empil was received from the INTERNET.

Communications via the GSi may be avtomatically lopged, monitored and/or recorded for legal purposes.
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ProShare

s ProShare response 1o the BIS consultation on Implementing employes owner slatus

ABOUT LIS

ifs ProShore is a member led, not-Tor-profit organisation thal acts as the voice of the employee share ownership
industry in the LK

Eslablished by the Government, London Stock Exchange and a number of FTSE 100 companies in 1852, ifs
ProShare has approximately 100 members, These include a wide range of Small and Medum Enlerprises as well
as larger companies such as Sainsbury's, BT, HSBC and Marks & Spencer as woll as share plan administrators
and advisers including Capita, Computershare, Equindi, Killik Employee Services and Linklaters.

ifs ProSharo provides fraining courses and workshops to share plan professionals, shares best practice through
cur annual conference; rewards best practice through our annwal awards, maintains and enhances the public
profile of employee share gwnership through the media and lobbies various organisatons, government bodies and
stakeholders 19 ensure the employee share ownership industry can continue 1o operate successfully in the LIK

RESPONSE

Approximately 10,000 companies in the UK offer some form of HMRC approved employee shase plan and maore
than 2 millicn emplayees are currently saving and Investing in such plans.

In keeping with much international evsdence, new research into the human impact of employes share ownership -
published by the University of Loughborough in September 2012 - makes a number of positive concusions aboul
the effects of share ownership on employee's attitudes and behaviours, Clearly this would suppor the expansion of
empioyee share schemes.

Howaver, the proposals and the 23 questions asked in this consultalion do not redate to employee share ownership
in the traditional sense ie. affording employees the opportunity lo participate in an employes share plan as a
means of boosting productivity, encouraging saving and inwesting, aligning employerfemployee values, increasing
emplayee relention, reducing staff absence and so on,

Instead these proposals are about labour laws and employment confracts Le. the offer of a financial incentive N
exchange for the waiving of various employment rights from redundancy pay and unfair dismissal rights to the right
io request training and flexible working.

It is therefore regreftable that what is essentially a new form of employment contract is being sold as a new
employes share scheme, 115 not

ifs ProBhare therafore call on BIS and HM Treasury 1o remove any amblguity. Government must be explicit when
referring to this new contract that it in no way relates 1o employee share plans.

The Imporance of doing 50 has already been demonstrated by the BIS commissicned Nutfall Review published
earlier this year, The review acknowledged the problem of people confusing similar but different concepts, stating
employee ownership and employee share ownership *, . is pndermined by misperceptons and confused
fermingdogy.” The very last thing the employee share ownership industry needs now is further complexity and
canfusion,

We look forward to forthcoming legislabon in this area making no reference to employee share plans and that bath
BIS and HM Treasury will ensure these pfoposals in no way undermine the successful LUK employes share
ownership indusiry. We would be more than happy o meet with officials to discuss how this could best be achieved
in practice.

FURTHER INFORMATION

Further information about employee share ownership can be foun™ af www fzproshare crg Alernativety, if you
have any gqueries or require any further information aboul the above please do not hesitate (o contact Phil Hal,
Special Adviser o the ifs at s






Department for Businoss
Innovation & Skills

BIS

Consultation on implementing employee owner status
- response form

A copy of the Consultation on implementing employee owner status: can be found at:

hittp:/iwnww. bis.gov. uk/Consultations/consultation-on-implementing-employee-owner-
status?cat=open

You can complete your response online through SurveyMonkey :
{hitps ffwww. surveymonkey.com/s/50J0935)

Alternatively, you can email, post or fax this completed response form to:
Email:

implementing. employee@bis.gsi.gov.uk

Postal address:

Paula Lovitt MBE

Department for Business, Innovation and Skills (BIS)

3 Floor Abbey 1

1 Victoria Street

London SW1H OET

Fax: 0207-215 6414

The Department may, in accordance with the Code of Practice on Access to Government
Infarmation, make available, on public request, individual responses,

The closing date for this consultation is: 8 November 2012



Your details

Name: Stewart Edge
Organisation (if applicable):
Address: . : i
Telephone:

Fax:

Please tick the boxes below that best describe you as a respondent to this:

Business representalive organisationfirade body

Cenlral government

O 0O O

Charity or social enlerprise

Individual

=

Large business (over 250 slaff)
Legal representalive

Local government

Medium business (50 to 250 staff)
Micro business (up to 9 staff)
Small business (10 to 49 slaff)

Trade union or staff association

a0 OB & d B

Other (please describe)



Question 1: How can the government help businesses get most out of the floxibility
offered and tho different types of employment statuses?

Comments:

Question 2: Do businesses feel able to use all three employment statuses? If not,
what restricts the use of different statuses?

Comments:

Question 3: What restrictions, if any, do you think should be attached to the issue of
sharas or types of shares?

Comments:
Shares should not have any different tax status than any other shares - to do so will
complicate the tax sytem (which the government is againstl} and intreduce

loopholes which will be oxploited by those seeking to evade take.. SEE ANSWER
TO q18

Question 4: When an employer buys back forfeit shares, should this be at full
market value or some other level {eg. a fraction of market value) should some other
level be allowed in certain circumstances?

Comments:

(Full market value - see answer te question 4

Question 5: How should a company go about carrying out a valuation of the shares?
What would the administrative and cost impact be for a company if an indepondent
valuation was required?

Commants:

See answer to question 4). Value should be at standard method require for any

sharos

Question 6: The Governmont would welcome views on the level of advice and
guidance that individuals and businesses might need te beo fully awaro of the
implications of taking on employee owner status.

Commants:



Question 7: What impact will allowing individuals limited unfair dismissal protection
and equity shares have on employers’ appetite for recruiting?

Commonts:

Quostion 8: What benefits do you think introducing the employee owner status in
with limited unfair dismissal rights will have for companies?

Commuonts:

Question 9: Do you think these benefits will be greater for larger, smaller or start-up
businesses?

Comments:

Question 10: What impact, if any, do you think the employee owner status will have
on employment tribunal claims, e.g. for discrimination?

Comments:

Question 11; What impact do you think introducing the employee ownor status with
no statutory redundancy pay will have for businesses, in particular, smaller
businesses and start up businesses? What negative impacts do you anticipate and
how might thesoe bo mitigated?

Commonts:

Question 12: What impact will this change to maternity notice period have on
employers?

Commants:



Question 13: What, in your view, would employers do if employees wish to return
carly without giving 16 weeks' notice?

Comments:

Cuestion 14: How will these changes impact on a company's payrcll provisions?

Comments:

Question 15: What effect will a compulscry 16 waeks’ early return notice period
have on the length of maternity leave that mothers take or adoption leave that
parents take?

Commuonts:

Question 16; Do you think 4 weeks is the right period? If not, why not? What would
be the impact of a shorter or longer poriod?

Yes[ ] No [

Commonts:

Question 17: What impact do you think this proposal would have on the ability of
employee owners to access support for training?

Comments:

Question 18: Do you have any comments on the Government's intention not to
amend Company Law to implement tho employco owner proposal?

Comments:



Question 18: The Government welcomes views on particular safeguards that would
neod to be applied, in order to minimise oppertunities for abuse.

Comments:

| see very considerable opportunities for abuse of the concession that these shares
should be exempt from any Capital Gains Tax. | doubt that lcopholes can be
effectively closed and so | think that NO CGT advantage should be given.

Somo of the cppertunitios | seo for abuse aro:

Owners of private equity firms could configure a company so that they {or family
members?) got employee shares to recelve all the capital gains in a company and
pay no CGT.

Owners of small IT {and other) companies (already used to aveid National
Insuranco and lower taxes) would similarly be able to use such companies to
accumulate value as a capital gain and then this would not be subject to any tax.

Owners of buy-to-let properties would similarly arrange for all capital gains to be
accumulated in such a company structure and then avoid CGT on tho sale of the
company (closing the property at the same time).

| am sure thaere are many other examples which ingenious accountants would
think of - and therefore | repeat that | think NO CGT advantage should be given.

Question 20: The Government welcomes views on whether the existing tax rules
which apply to share-for-share exchanges (such as might happen when a company
is taken over) and schemes of reconstruction should apply whore shares issuad in
return for taking up the new status are involved

Comments:

SEe 4) above - should not be any differont rules

Question 21: What impact do you think the proposal will have on labour market

flexibility — that is, in relation to hiring and letting people go?

Comments:

Question 22;: Would you be likely to take up the new status? What would the impact
of the status be on your business?

Commoents:



Question 23: What are your views on the take-up of this policy by:
a) companies?
b} individuals?

Commonts:

Quostion 24: What are your views on the equality impact assessment? Are there
other equality and wider considerations that neod to bo considerod?

Commonts:

Question 25: Thank you for taking the time to let us have your views. We do not
intend to acknowledge receipt of individual responses unless you tick the box
below.

(<] Please acknowlodge this reply

Question 26 : At BIS we carry out our research on many difforont tepics and
consultations, As your views are valuable to us, would it be okay if we were to
contact you again from time to time either for research or te send through
consultation documents?

Yes[ ] No[£
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