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Submission to the Advocate General for Scotland

Devolution issues and acts of the Lord Advocate
DRAFT CLAUSES FOR CONSULTATION
The Scottish Commission for Human Rights

The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of our functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission.

Introduction 

The Commission welcomes the opportunity to comment on the Advocate General’s Draft Clauses for Consultation in relation to proposed amendments to the Scotland Act 1998 concerning the Lord Advocate, Community law and Convention rights (criminal appeals).
The Commission made submissions to the Advocate General during his original consultation on section 57(2), Schedule 6 and the Role of the Lord Advocate. The Commission emphasised the importance of the existence of a right of appeal to the Supreme Court in all cases (including criminal cases) in which an issue of the interpretation and application of Convention rights arises. The Supreme Court is best placed to provide consistent, authoritative interpretation of the European Convention on Human Rights, as it relates to “Convention rights” under domestic law. Such a right of appeal is vital in order to safeguard the development of that consistent jurisprudence and to ensure equal levels of human rights protection across the jurisdictions.
The Commission notes that the Expert Group appointed by the Advocate General to consider the issue came to the same conclusion.

Any amendment to the Scotland Act which affects the circumstances in which and the procedure by which a right of appeal to the Supreme Court can be exercised must guarantee that the right of appeal remains accessible to individual citizens and provides an effective remedy for those whose Convention rights have been breached.
The Advocate General seeks comments on three issues.

1. Certification requirement

2. Leapfrog provisions

3. Extension to Lord Advocate’s Reference

These are dealt with in turn. The Commission will then make some comments on the clauses themselves.
1. Certification Requirement

Should there be a requirement that the High Court (sitting as the court of Criminal Appeal) certify that a case raises a point of law of general public importance, and grants leave to appeal, before appeal is allowed to the Supreme Court? 

No. The Commission is strongly of the view that the right of appeal to the Supreme Court should not be restricted only to cases which are said to raise a point of law of general public importance. It is fundamental to maintaining the universal application of human rights that each individual is entitled to claim his rights and demand an effective remedy regardless of whether anyone else is similarly affected.
The introduction of a test of general public importance will create a barrier to justice in some cases. Such a barrier creates precisely the problem which the Expert Group recognised must be guarded against – namely the potential for different interpretations of Convention rights as between the different jurisdictions within the UK, with the result that a case in Scotland is decided differently to one in England and Wales that raises precisely the same Convention rights issue.

And in the event of certification but a refusal of leave, should it be possible to seek leave to appeal from the Supreme Court?

If this proposal is intended to mean that if the High Court refuses to certify the case, then there will be no avenue of appeal to the Supreme Court, then the Commission strongly opposes such a measure for the reasons of access to justice just mentioned. 

Whatever the Advocate General recommends as the mechanism for exercising a right of appeal to the Supreme Court on Convention rights issues, it is imperative to retain the same arrangement as currently exists under paragraph 13 of Schedule 6 of the Scotland Act 1998 (as amended) remains – whereby the Supreme Court is the ultimate arbiter of its own jurisdiction. Any contrary position would interfere with the primacy of the Supreme Court. No justification for this is advanced in the consultation paper.

In addition, recent experience in Scotland clearly indicates that the introduction of a provision which curtails the ability of the Supreme Court to determine whether to exercise its own jurisdiction over a case may well result in a denial of access to justice for those whose Convention rights have been breached. In Cadder v HMA the High Court of Justiciary refused the appellant leave to appeal to the High Court, never mind the question of leave to appeal to the Supreme Court. The introduction of certification provisions, such as those implicit in the question, would have denied Mr Cadder the opportunity to argue violation of his Convention rights at the Supreme Court and thereby denied him the opportunity of securing a remedy for what has been held to be a clear violation of his Article 6 rights.

It is to be noted that Cadder is not the only case in which criticism can be levelled at the High Court of Justiciary in relation to its restrictive attitude towards the Supreme Court’s jurisdiction.

The consequence of restricting access to the Supreme Court, either through a “public importance” test or by restricting the ability of the Supreme Court to grant special leave, will be to force individual appellants to take their case to Strasbourg. This is a lengthy and costly procedure. The Strasbourg court has limited powers of remedy. This position would be wholly unsatisfactory from the point of view of access to justice and provision of an effective remedy.
2. “Leapfrog” Appeals

Should provision be made for “leapfrog” appeals – that is to say, should provision be made to allow appeal to be taken to the Supreme Court direct from a trial court without the involvement of the Court of Criminal Appeal in cases of the kind covered by the new provision? If so, then:

· What conditions (if any) should be satisfied before such an appeal is taken; and

· Which parties should be permitted to take such an appeal – should it be restricted to the prosecution?
Under the present arrangements, both the Lord Advocate and the Advocate General can require any court or tribunal to refer a devolution issue directly to the Supreme Court.
 Although not frequently employed, this is a useful and practical tool.

The Commission takes the view that a similar power should exist under any new regime.
 Such an arrangement would allow early resolution of those Convention rights issues which can be seen to affect a large number of cases (such as arose in Cadder). This will ultimately save time and resources.
In the Commission’s opinion, the ability to have a matter referred directly to the Supreme Court should also be available to an individual (with leave) and to the lower Court or tribunal itself. The relevant test could be one of the interests of justice. This will allow account to be taken of the importance of determination of the Convention rights issue in the likely outcome of the case. It will also allow account to be taken of the interests of victims and witnesses in speedy resolution of cases. In addition it may prevent victims and witnesses having to endure the stress of a trial where the Convention rights issue (if successful) will void any conviction. 
3. Extention to Lord Advocate’s Reference

Should the Lord Advocate’s Reference procedure currently contained in the Criminal Procedure (Scotland) Act 1995 be extended to allow for references to the Supreme Court in cases of the kind covered by the new provisions (i.e. those dealing with compatibility with Convention Rights or Community law)?

Given that the Lord Advocate has a right of appeal against the determination of Convention rights issues at various stages, the need for such an extension to the power of Reference must be very limited. 
The only situation in which the Commission envisages this power being applicable is where the final judgement of the High Court of Justiciary sitting as an Appeal Court included determination of a Convention rights issue in favour of the appellant. In such circumstances, where the Lord Advocate disagreed with the Appeal Court’s interpretation of Convention rights, a Reference may be appropriate in order to clarify the law.
Under the current provisions, the outcome of a Lord Advocate’s reference cannot affect the original acquittal or conviction.
 In the Commission’s view, that position should be maintained in line with the principle of finality of judgement.

If an extension to the Reference provision to include the Supreme Court is allowed, consideration will have to be given to how to deal with those cases in which the verdict is set aside and a retrial is ordered. This will preserve the existing position that the Reference cannot affect the position of the original accused. To allow a Reference prior to the conclusion of those re-trial proceedings could have the effect of allowing the Lord Advocate a right of appeal against a final judgement of the appeal court by the back door. That is a radical departure from the current position and is unjustifiable. Accordingly, if the Lord Advocate’s Reference is to be extended, the Commission would urge that it only be permitted where no re-trial has been ordered; or following on from the conclusion of any re-trial proceedings (including any subsequent appeal).
4. General Comments on Draft Clauses

The Commission finds that some of the draft clauses are unclear in their meaning and effect. This gives rise to concern.

Sections 98A(7) appears to be intended to confine the Supreme Court to the relevant provisions of the 1995 Act in determining appeals. 

If the intention of s.98A(7) is simply to make clear that a violation of A6(1) is a miscarriage of justice then it is unnecessary. The Commission notes the Supreme Court’s clear statement “[i]t is axiomatic that the accused will have suffered a miscarriage of justice if his trial was unfair.”
 
If (as appears more likely) the intention of the draft clause is that the Supreme Court will only be able to provide a remedy for a violation of Convention rights if it holds that such amounted to a miscarriage of justice
, then the Commission strongly objects. 

An accused person whose Convention rights have been breached is entitled to an effective remedy. The restriction of provision of a remedy to cases where the violation amounts to a miscarriage of justice is contrary to the principle of effective remedy. For example, in relation to breach of the reasonable time requirement under A6, the Judicial Committee of the Privy Council held that, in the absence of a finding that the trial would be unfair, the appropriate remedy was not discontinuation of proceedings (or a quashing of the conviction) but rather a reduction in sentence.
 If s.98(A)(7) were introduced in its current form, such remedy for violation of one of the constituent rights under Article 6 or of Convention rights other than the right to a fair trial under A6(1), may be denied. Such violations are unlawful and require a remedy regardless of whether they constitute a miscarriage of justice. To restrict the ability of the Supreme Court to grant a range of remedies will necessitate an application to Strasbourg.
The Commission further notes that there appears to be an inconsistency in the drafting of s.98A(3) and (4). Section 98A(3) restricted an appeal to the Supreme Court to the determination by a Court of two or more judges of the High Court of Justiciary. Whereas s.98A(4) states that an appeal lies from “any court”. These clauses may require re-drafting in any event depending on the “leap frog” provisions.
5. Conclusion 

The Commission’s mandate is to promote and protect the human rights of everyone across Scotland. It is imperative that the reform of s.57(2) does not create the risk that there will be a different level of protection of human rights in one part of the UK as compared with another. That risk will be exacerbated by the introduction of a requirement for certification on grounds of general public importance and any restriction on the ability of the Supreme Court to determine which cases it should hear. Both these approaches will inhibit access to justice for individual appellants. Similarly restricting the grant of a remedy by the Supreme Court only to those cases in which a violation of Convention rights can be said to have caused a miscarriage of justice impedes access to an effective remedy.

The amendments to the Scotland Act must have at the fore, the need to provide access to justice for rights holders and must not limit the ability of individuals to obtain an effective remedy from a the Supreme Court for violation of their rights.
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