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Introduction 
1.
JUSTICE is a British-based human rights and law reform organisation, whose mission is to advance justice, human rights and the rule of law. JUSTICE is regularly consulted upon the policy and human rights implications of, amongst other areas, policing, criminal law and criminal justice reform. On Scottish matters it is assisted by the JUSTICE Advisory Group, Scotland. It is also the British section of the International Commission of Jurists.

2.
The Advocate General has sought views on proposed amendments to the Scotland Act following the report of the Expert Group convened by the Office of the Advocate General for Scotland on the role of the Lord Advocate as it pertains to devolution matters. 

3.
We welcome this further period of consultation. It recognises the recommendation of the Scotland Bill Committee of the Scottish Parliament that further work be carried out by the Law Officers prior to the amendments being approved for consideration at Westminster.
 We responded to the Expert Group’s consultation in October 2010, concluding that we did not believe any reform of the system was appropriate or necessary, at least in the way proposed by the Consultation Paper. 
4.
However, the recommendation of the Expert Group to remove the acts of the Lord Advocate in her capacity as head of the systems of criminal prosecution and investigation of deaths from the devolution minute procedure seems sensible to resolve any existing anomaly and to reduce delay, where any is caused, by the raising of devolution minutes. Furthermore we welcome the conclusion of the Expert Group and the Advocate General that the Supreme Court plays an important role both constitutionally and to ensure consistent adherence to international obligations across the UK.  
5.
As such, the proposed amendments to the Scotland Act aim to remove undue burden from the Office of the Advocate General but retain the essential safeguard of appeal to the Supreme Court where an incompatibility with Convention rights or Community law has occurred through an act of the Lord Advocate. This ought to have been a satisfactory conclusion to the Review which we would have welcomed.
6.
However, the questions now being raised by the Advocate General indicate that opinions have been expressed to him which would seek significant further restriction on the possibility of appeal to the Supreme Court. As a result of these views, the Advocate General has posed these further questions: 

• Should there be a requirement that the High Court (sitting as the Court of Criminal Appeal) certify that a case raises a point of law of general public importance, and grants leave to appeal, before appeal is allowed to the Supreme Court? And in the event of certification but a refusal of leave, should it be possible to seek leave to appeal from the Supreme Court?


• Should provision be made for “leapfrog” appeals – that is to say, should provision be made to allow appeal to be taken to the Supreme Court direct from a trial court without the involvement of the Court of Criminal Appeal in cases of the kind covered by the new provision? If so, then:

o What conditions (if any) should be satisfied before such an appeal is taken; and
o Which parties should be permitted to take such an appeal – should it be restricted to the prosecution?

• Should the Lord Advocate’s Reference procedure currently contained in the Criminal Procedure (Scotland) Act 1995 be extended to allow for references to the Supreme Court in cases of the kind covered by the new provisions (i.e. those dealing with issues of compatibility with Convention Rights or Community law)?

Certification by the High Court before appeal is allowed to Supreme Court
7.
We are at a loss to understand why this issue has been raised. The Lord Advocate, when giving evidence to the Scotland Bill Committee, recommended that a high test ought to apply when seeking to raise an incompatibility before the Supreme Court -  ‘the threshold should be sufficiently robust to deter vexatious, flippant or less serious matters going before the Supreme Court, so that only matters which were of genuine constitutional significance were to be heard there.’
 This might be the source of the question. However, her view suggests that cases of the type she has described have been going to the Supreme Court. In our view, this is entirely inaccurate and misleading. 
8.
Since the Human Rights Act and the Scotland Act came into force, the Judicial Committee of the Privy Council, and subsequently the Supreme Court, have only heard twenty two cases, of which five were brought by the Crown. This number produced an average of two or three cases a year. Last year, the only case heard was Cadder v HMA. Of these cases, fourteen were dismissed, limiting the ability of bringing similar points back before the Court. Only eight appeals were allowed, four of which were in favour of the Crown.
 There is no evidence from these appeals and the judgments handed down that the Supreme Court has extended its jurisdiction or heard cases it ought not to.  Indeed it appears to us that the Supreme Court operates entirely within its special jurisdiction, and appropriately respects the position of the High Court of Justiciary.
9.
This is because leave of the High Court is already required, which if not granted, requires special leave of the Supreme Court. This is not given lightly and operates to ensure that only incompatibility issues are heard, as the reasons given on refusals of leave have shown. If leave is granted, the Court is slow to overturn decisions of the Scottish courts. In particular, in dismissing the appeal in McInnes v HM Advocate
 their Lordships made clear that its remit and treatment of Scottish matters is very narrowly defined. 

10.
Furthermore, Lord Hope made plain in his speech to the Scottish Young Lawyers Association
 that, despite the jurisdiction being newly created upon devolution, the treatment of criminal cases is no different to that of civil matters which have historically been heard in London. Whilst there are similarities in civil law between the UK jurisdictions, there are also marked differences. The judges of the Court have coped with these differences, as they have with areas of law with which they are less familiar. They have ensured that Scottish judges make leave decisions and that Scottish judges sit on Scottish appeals, leading the debate between the panel members and invariably giving the majority judgments. 
11.
The recent concern which has brought about the comments of the Lord Advocate appears to stem from the decision of the European Court of Human Rights in Salduz v Turkey
 which has led to so much consternation in Government and in the press. Lord Hope ably summarises the consequences for Scotland in his speech:

The outcome, ultimately, turned on an understanding of the jurisprudence of the European Court of Human rights in Strasbourg and its effect on the domestic system.  A large part of our time in the Supreme Court is spent in analysing Strasbourg cases, as much of our work requires us to assess the compliance of our domestic legal regime with the Convention rights….
It became clear, as Lord Rodger put it in his judgment, that there was not the remotest chance that the Strasbourg court would hold that the protections which Scots law otherwise afforded to the accused – in particular, by the requirement of corroboration – meant that the ruling of the Grand Chamber in Salduz v Turkey did not apply to a Scottish case.  Strasbourg’s concern, after all, was to protect the privilege not to incriminate oneself.  The truth was that the Scottish rules were based on a view of where the balance was to be struck between the public interest and the rights of the accused which was irreconcilable with Convention rights, and no amount of dialogue with Strasbourg would result in a change of view on its part.
  

12.
Devolution issue minutes were raised as a result of the Salduz case not through vexatious litigation, but conscientious lawyers observing that Scots law was no longer compatible with their client’s right to a fair trial. The police station interview is fundamental in almost every prosecution. The decision was therefore bound to affect almost every criminal case. Notwithstanding this, the Supreme Court only heard one appeal on the issue and the Lord Advocate introduced interim guidance as soon as possible after the hearing, to ensure that no further minutes would be raised. The Lord Advocate has now chosen to take further cases to the Supreme Court, rather than seek resolution through the Scots system.This may indicate the value of the Supreme Court in terms of definitive guidance on the likely approach at Strasbourg, especially given the failure of the Scottish Court to grasp the Salduz point in the case of McLean.

13.
Finally, to consider the last concern raised by the Lord Advocate in her evidence, if a matter raises an issue of incompatibility with either the Convention or Community law and is granted leave, it is not easy to identify how such a case would not be serious by its very nature and of genuine constitutional significance. In our view, all the cases so far heard by the Supreme Court have satisfied this test, for example: identification
, disclosure
, impartiality of tribunal
, right to legal representation
. In criminal trials these are matters which decide whether a person has been convicted fairly on the evidence before the jury or trial court. The issues arose in all cases affecting all suspects accused of criminal acts. 

14.
In conclusion, we see no evidence that there is any need for a more stringent test than the leave requirement already being applied by the High Court and the Supreme Court in their leave decisions.

Leapfrog appeals and the Lord Advocate’s Reference Procedure

15.
We see no reason for the current system to be affected by the amendment to the Scotland Act. The Scottish Courts ought to hear incompatibility issues prior to the Supreme Court, otherwise it would not have the benefit of the reasoning below, its jurisdiction would be extended and the concerns that have been raised about Scots law being subverted would be further exacerbated.
16.
Notwithstanding, the Lord Advocate is able to request referral to the Supreme Court by a Scottish court seized of a matter, or directly refer where proceedings have not begun, if a devolution issue is raised pursuant to paragraphs 33 and 34 of Schedule 6 to the Scotland Act 1998 respectively. If these powers are to be retained, the paragraphs could be amended to include referral for incompatibility issues under section 98A.
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