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INTRODUCTION

The Constitutional Law Sub-Committee of the Law Society of Scotland (the Committee) has considered the consultation by the Advocate General for Scotland on clauses for inclusion in the Scotland Bill and has the following comments to make.
GENERAL COMMENTS

General: Principle

The Committee continues to maintain that the amendments made by clause 1 of the draft clauses should not be made and that the acts of the Lord Advocate:–

(a)
in prosecuting any offence; or 

(b) 
in her capacity as head of the systems of criminal prosecution and investigation of deaths in Scotland 

should continue to be subject to Section 57(2) of the Scotland Act, subject to Section 57(3). In other words, the Lord Advocate should have no power to do any such acts which are incompatible with the Convention rights or with EU law and any question as to whether they are incompatible should continue to be a devolution issue.

Draft clauses – specific comments

The Committee has the following comments to make on the draft clauses.

Clauses 1(2) and (4)
 

The amendment made by clause 1(2) amends Section 57(3) in such a way that it provides that Section 57(2) does not apply to those acts of the Lord Advocate. The effect of this amendment is that, if those acts of the Lord Advocate are incompatible with the Convention rights or with EU law, they will no longer be open to challenge as being ultra vires under the Scotland Act 1998.

Clause 1(4) goes further and makes it clear that any question whether those acts are incompatible will no longer be a devolution issue.  

The Lord Advocate will remain subject to Section 6 of the HRA which makes it unlawful for her to do any act which is incompatible with ECHR, subject to Section 6(3) of that Act. However, it is not clear what is the difference between the effect of an act of the Lord Advocate being unlawful under Section 6 of the Human Rights Act 1998 and being ultra vires under Section 57(2) of the Scotland Act. In particular, does it mean that an unlawful act renders it less likely that a prosecution or conviction will be rendered invalid and that instead damages will be awarded against the Lord Advocate in favour of the accused or convicted person?  
The clause should be made clearer, particularly in view of the questions which were previously raised as to the difference in effect of the Scotland Act and the Human Rights Act 1998. 

 

Clause 1(3)
 

This inserts a new section, Section 98A,  into the Scotland Act 1998 which applies only to the determination of any question as to whether an act, or failure to act, of the Lord Advocate in prosecuting any offence and in the capacity as head of the systems of criminal prosecutions is compatible with Convention rights or with EU law. 

In view of the fact that clause 1(4) provides that all those acts will no longer be a devolution issue,  it is assumed that this section is intended to make provision for the procedure to be followed for the purpose of determining such questions.  

However, Section 98A gives rise to the following issues and questions on which clarification is required:-
(a) The section is silent as to how any question of incompatibility is raised in the trial proceedings. For example, is it to be raised and determined as a preliminary issue prior to the trial or is it to be determined after the trial? Is this to be left to be determined by Acts of Adjournal? 

(b) The section is silent as to whether any such question is to be intimated to the Advocate General so that he can take part in the proceedings? The Law Society is firmly of the view that provision should be made for the Advocate General to be involved in the determination of such questions, given the fact that what is being determined is a possible breach of the UK Government’s obligations under the ECHR. This is too important a matter to be left to be determined by Act of Adjournal.  If this is not intended, how is the Advocate General to know whether or not to refer any such question to the High Court under Section 288A(2A) of the 1995 Act as proposed to be amended by clause 1(8)(b). However, if such intimation is given, how will this differ from the existing position of intimation of devolution issues to the Advocate General? Clarification on these points would be welcome.
(c) Section 98(4) has the effect of providing that “any appeal under this section”, that is from the High Court to the Supreme Court under Section 98A(3), is subject to the leave of the High Court or of the Supreme Court. The Law Society is content that this section does not provide any criteria upon which leave should be granted. In particular, the Society would not be in favour of any further limitation or threshold for such an appeal, such as the certification requirement under English law, in view of the different circumstances which apply to criminal appeals in England, such as the fact those appeals to the Supreme Court are not restricted, as are the Scottish criminal appeals under Section 98A(7) and (8), to questions of incompatibility which give rise to a miscarriage of justice. 

(d) Section 98A(5) and (6) appear to have the effect of providing that any appeal to the Supreme Court is only after the High Court has determined the case on appeal and the accused has either been convicted or acquitted. However, this is not clear. 

(e) Section 98A(7) and (8) appear to have the effect of providing that any appeal to the Supreme Court can only be on grounds of miscarriage of justice and that any alleged miscarriage of justice may only be brought under review for the purpose of determining a question relating to compatibility. However, it is not clear whether, if the act of the Lord Advocate is unlawful in terms of Section 6 of the HRA, this automatically means that a miscarriage of justice has occurred or whether it does not affect a conviction unless it also amounts to a miscarriage of justice. 

(f) Section 98A does not apply to acts of the Lord Advocate as head of the system of investigation of deaths in Scotland? It is not clear what is to happen in such cases. 

  

Clause 1(8)(b)
 

This clause substitutes a new Section 288A(2) of the Criminal Procedure (Scotland) Act 1995 but the following questions arise in connection with:-

 

(a) The new subsection (2). It is assumed that this subsection is intended to be a transitional provision because it only deals with cases where there is a devolution issue. However, it appears to restrict the right of the Advocate General as a party to the proceedings to refer a devolution issue to the High Court. It is also not clear whether the new subsection (2B) has the effect of implying that any such reference under subsection (2) can only be made after a person has been convicted or acquitted. It is not clear whether the Advocate General has lost his existing right under Schedule 6 to refer or appeal such a devolution issue to the Supreme Court at any time. Is this intended and, if so, why? Is it also appropriate that such a change to the procedure in Schedule 6 to the Scotland Act 1998 should be made not by amendment to Schedule 6 itself but only by implication by virtue of Section 288A? 

(b) The new subsection (2A). It is not clear (i) whether this subsection only applies to cases to which Section 98A of the Scotland Act applies; (ii) how is the Advocate General to know that such a question has arisen in proceedings unless he gets intimation of but Section 98A does contain any provision for such intimation; (iii) whether the new subsection (2B) has the effect of implying that any such reference under subsection (2A) can only be made after a person has been convicted or acquitted and (iv) whether this means that  the Advocate General has no right to appeal the determination of the High Court to the Supreme Court.    Is this intended and, if so, why?

Clause 2

The Committee agrees with the amendment proposed in this clause. 
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