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Submission to the Advocate General for Scotland

Devolution issues and acts of the Lord Advocate

The Scottish Commission for Human Rights

The Scottish Human Rights Commission was established by The Scottish Commission for Human Rights Act 2006, and formed in 2008. The Commission is a public body and is entirely independent in the exercise of our functions. The Commission mandate is to promote and protect human rights for everyone in Scotland. The Commission is one of three national human rights institutions in the UK, along with the Northern Ireland Human Rights Commission and the Equality and Human Rights Commission.

1. Introduction 

The Commission welcomes the opportunity to respond to the Advocate General’s informal consultation on whether the application of section 57(2) and Schedule 6 of the Scotland Act 1998 to acts of the Lord Advocate, in her capacity as prosecutor, causes problems for the operation of the courts or the system of criminal justice.

The Commission wishes to highlight a fundamental problem which underlies the issue arising for consultation – namely, that the dual role of the Lord Advocate as head of the prosecution service and as a member of the Scottish Executive does not fulfil the requirement of proper separation of powers. The Commission would urge that consideration be given to conducting a wider consultation as to whether to separate these functions and create a new office of independent public prosecutor.

In relation to the current consultation, the Commission’s view is that any proposed change must safeguard the development of consistent jurisprudence on human rights, thus enabling equal levels of protection for accused persons across the United Kingdom. 

Any proposal to remove the Lord Advocate, in her capacity as head of the prosecution system, from section 57(2) and schedule 6, in the absence of other change, endangers the development of such consistent human rights jurisprudence and risks resulting in different levels of protection of human rights depending on where in the UK one lives. Far from bringing the position of accused persons in Scotland into line with those in other parts of the UK, the removal of the Lord Advocate from s.57(2) has the potential to reduce the level of protection of human rights afforded to accused persons in Scotland and to place them at a disadvantage as compared to people in England, Wales and Northern Ireland.
If it is decided that the Lord Advocate should be excluded from section 57(2), provision must be made for a right of appeal to the Supreme Court in criminal cases in which a Convention rights issue arises under the Human Rights Act 1998.

The Supreme Court is best placed to provide consistent, authoritative interpretation of the European Convention on Human Rights, as it relates to “Convention rights” under domestic law.

2. Legal Framework

· Scotland Act 1998

· Human Rights Act 1998 (HRA)
· European Convention of Human Rights (ECHR)

· Act of Adjournal (Criminal Procedure Rules) 1996

3. The need for equal protection of human rights

In the Commission’s view, a proposal to exclude acts of the Lord Advocate (in her capacity as head of the system of criminal prosecution) from section 57(2) gives rise to a question of considerable importance for the continued protection of human rights for accused persons in Scotland. 

Paragraph 17 of the consultation paper repeats the submission by the Judiciary of the Court of Session to the Calman Commission, that removal of the Lord Advocate from section 57(2) “would bring the position in Scotland into line with what is understood to be the position in England, Wales and Northern Ireland where the prosecuting authorities are subject to the Human Rights Act.”

The Commission disagrees. Simple removal of the Lord Advocate from s.57(2) (without other  reform) places accused persons in Scotland in a different, and potentially disadvantageous, position from those in other UK jurisdictions. 

In England, Wales and Northern Ireland, a right of appeal in criminal cases lies to the Supreme Court. In Scottish criminal matters the final court of appeal is the High Court of Justiciary. There is the very real danger that different courts will interpret ECHR and Convention rights in different ways, creating the potential for different levels of protection of human rights across the United Kingdom. Decisions in relation to devolution issues to date reveal significant differences in the interpretation of the Convention on particular topics by the courts in Scotland and in London. 

In the event that the Lord Advocate is excluded from s.57(2), it will be necessary to introduce a right of appeal to the Supreme Court in criminal cases where a Convention rights issue arises under the HRA.
 That is the only effective way to guard against inconsistent interpretations of the Convention as between courts, and to ensure equal levels of protection of human rights across the UK.

One of the purposes of the twin pillars of Schedule 6 of the Scotland Act and the Human Rights Act was to enable people in Scotland to access a remedy for violation of their human rights in a domestic court, rather than having to have resort to the expense and delay of an application to the European Court of Human Rights in Strasbourg. Removing the Lord Advocate from s.57(2), without introducing a new right of appeal to the Supreme Court, would potentially place persons in Scotland at a significant disadvantage viz a viz persons in other parts of the UK in terms of access to justice and in terms of available remedy. Where the High Court of Justiciary interpreted ECHR to the detriment of an accused person, his only recourse would be to Strasbourg, which has limited powers of remedy. However, under a right of appeal to the Supreme Court, all powers of the High Court are available to provide a variety of remedies, should it interpret the Convention more favourably to the accused.

3. “Legal consequences” and “procedural effects” 

The consultation paper identifies a number of legal and procedural concerns (as did the submission of the Judiciary to the Calman Commision). The Commission considers that many of these have already been resolved by the Judicial Committee of the Privy Council (JCPC) or by the Supreme Court.

The following issues are addressed in this section:

· The “tension” between the tests of miscarriage of justice and fair trial;

· Flexibility of remedy;

· Dependence of a devolution issue on compliance with procedural rules;

· Delay

Tension between the tests?

The consultation paper raises the question of the potential for jurisdictional tension arising out of the application of different criteria and tests for quashing a conviction as between the High Court of Justiciary and the Supreme Court.

The High Court of Justiciary applies the sole test of whether there has been a miscarriage of justice, whereas the Supreme Court is concerned with whether there has been a violation of the Article 6 right to a fair trial. The Commission notes that in the case of McInnes v HMA, the Supreme Court has made it clear that “…it is axiomatic that the accused will have suffered a miscarriage of justice if his trial was unfair.” 

Flexibility of remedy:

Another problem focussed in the consultation paper is that of the distinction between the vires control of s.57(2) and the effect of section 6 of the HRA. It is mooted that determining human rights issues under the HRA would allow courts greater flexibility in remedy than might be available when the point is raised as a devolution issue. The Commission does not see any particular difference here. Section 57(2) does not prescribe any particular remedy. Under the devolution issue procedure, the JCPC has held that a violation of Article 6(1) does not, by itself, prevent the proceedings as a whole being compatible with Convention rights.
 Similarly failure by the Lord Advocate to disclose material, in violation of her obligation under Article 6 and s.57(2), does not necessarily render the whole proceedings unfair.

Compliance with procedural rules:
The consultation paper notes that whether a devolution issue is raised depends on compliance by the party with the rules for raising such an issue timeously or late with cause. The Commission notes that this may no longer be a concern. In the decision of the JCPC in McDonald v HMA, Lord Hope held that the refusal of the High Court of Justiciary to receive a (late) devolution minute constituted determination of the devolution issue and therefore the JCPC had jurisdiction to hear the case.
 In Allison v HMA, the Supreme Court heard an appeal in which no devolution issue minute had been lodged.

The proposal in paragraph 18 that the courts could be given the power to raise a devolution issue of their own motion may not be necessary in light of the JCPC and Supreme Court’s clarification about the consequences of non-compliance with the procedural rules. If it is being proposed that only courts should be able to raise devolution issues – that is, it should be taken out of the hands of parties altogether – the Commission would oppose such a measure. Human rights belong to individuals and they are entitled to claim them and demand a remedy where appropriate. 

Delay:
With regard to the perceived delay arising out of appeals taken in relation to devolution issues, the Commission notes that there has been no case in which it has been held that the delay caused by the process of determining a devolution issue has resulted in the violation of the reasonable time requirement of Article 6(1). 

4. Issues for Consideration

Paragraph 19 of the consultation paper invites consideration of various issues. The Commission’s response is as follows:

· Would the removal of prosecution functions from the scope of section 57(2) have any impact on the constitutional significance [of the vires control]? The Commission has three concerns. First, the Supreme Court fulfils an important and necessary role in ensuring consistent interpretation of Convention rights across the UK. Unless the devolution issue route is replaced by a right of appeal to the Supreme Court in criminal cases under the HRA, there is a real risk that different levels of protection would arise across the different UK jurisdictions. Second, the Commission is concerned about the practical impact on access to justice of the removal of prosecution functions from s.57(2). Without introducing an alternative route to the Supreme Court under the HRA, accused persons in Scotland would be forced, once again, to seek a remedy from Strasbourg. Third, while prosecution functions remain subject to s.57(2) an accused person, charged with an offence created by an Act of the Scottish Parliament, may challenge the vires of the legislation in the course of defending himself against the criminal charge by raising a devolution issue. Were prosecutorial functions to be removed from s.57(2), the Commission is concerned that such an accused would face an additional hurdle in making such a challenge – namely, he would have to raise a judicial review challenging the legislative competence of the Act under which he has been charged, at the same time as having to defend himself against the criminal allegation. 
· Which functions of the Lord Advocate should be covered by any reform? The Commission’s view is that the Lord Advocate’s dual role is incompatible with the principle of separation of powers. Consideration should be given to creating an independent public prosecutor and a separate role of legal advisor to the Scottish Executive. In relation to the Lord Advocate’s role to investigate deaths, the Commission draws attention to the state’s obligation of investigation under Article 2 of ECHR. At present any failure by the Lord Advocate properly to meet this obligation can be the subject of judicial review under the HRA, with a right of appeal to the Supreme Court. This right of appeal must be retained. The Supreme Court is the appropriate body to provide authoritative interpretation of all of the state’s obligations under ECHR. 
· Would any reform deal solely with Convention rights, or other current restrictions? The Commission is primarily concerned with the effect of any proposed change on Convention rights and therefore at this stage expresses no view on whether Community law should be included.
· To what extent would any reform which impacted on the Supreme Court’s jurisdiction undermine the intention to ensure a consistent and coherent view on devolution issues could be given across the UK? Any reform which does not allow a right of appeal to the Supreme Court on Convention rights issues in Scottish criminal cases risks the development of inconsistent case law on human rights, with the result that levels of human rights protection may vary as between the jurisdictions.
· In what, if any, circumstances is it necessary or appropriate for the Advocate General to be entitled to be informed of and take part in proceedings relating to prosecutions in Scotland? The Commission has no view on this question.
· Are the considerations as to the role of the Supreme Court and/or Advocate General any different in relation to proceedings [where devolution issues arise other than as acts of the prosecution]? The Commission expresses no view on this question in so far as it relates to the Advocate General. In relation to the Supreme Court, the Commission considers that the Supreme Court should be the final court of appeal in relation to all Convention rights issues – whether they arise under the HRA or as devolution issues (of whatever type).
5. Conclusion 

The Commission’s mandate is to promote and protect the human rights of everyone across Scotland. It is imperative that any reform of s.57(2) does not create the risk that there will be a different level of protection of human rights in one part of the UK as compared with another. Removing the right of appeal to the Supreme Court in criminal matters (via the devolution issue route) risks persons in Scotland  finding themselves subject to a different interpretation of Convention rights than those elsewhere in the UK. There is sufficient experience in case law to date to suggest that this could be to the disadvantage of persons in Scotland and could also lead to an unsatisfactory situation whereby the European Court of Human Rights at Strasbourg finds against the UK in certain cases emanating from Scotland.  Section 57(2) as well as other provisions within the Scotland Act were introduced in part to prevent this foreseeable consequence. Safeguarding the development of a consistent authoritative jurisprudence on human rights should be a priority in any reform process. The Supreme Court is the proper body to provide authoritative interpretation of ECHR and Convention rights. Therefore any decision to remove the Lord Advocate from section 57(2) when acting in her prosecutorial capacity should not be made without introducing a right of appeal to the Supreme Court in relation to Convention rights issues arising under the HRA in criminal matters.
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�  The Commission’s response is based on the assumption that the Human Rights Act 1998 will remain in force. Were the Human Rights Act to be repealed, the Lord Advocate (in her prosecutorial capacity) should remain subject to s.57(2) in order to achieve proper protection of the fundamental rights of accused persons in Scotland.
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