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1.   Prior to dealing with my comments on this matter I should perhaps indicate my position and my interest in this area.  I have been a sheriff for fifteen years in our two busiest courts, and so was sitting prior to the arrival of devolution issues under the Scotland Act 1998.  From 2001 to 2004 I was a member of the Council of the Sheriffs Association and during that time the Association regularly dealt with ongoing complaints about the effect of devolution issues on our work.  Following the issue of Lord Bonomy’s Review of High Court Practices and Procedure in 2002 I was the author of the Association’s response and observations and I refer to this below because of the linkage therein to devolution issues.  I also gave evidence to the Scottish Parliament’s Justice Committee, again on behalf of the Sheriff’s Association, and inter alia on this issue, during the implementation process of the “Bonomy” reforms.  
My current duties keep me in very close contact with criminal courts and devolution issues are a frequent and regular part of my work.  In addition to the normal range of criminal duties, I am one of the five Edinburgh Sheriffs who undertake all of the extradition work for Scotland and I have been involved in this since the arrival of  new extradition procedures in 2003.  During the whole of this period the progress of our extradition cases has been seriously and adversely affected by devolution issues, and again I expand on this area below. 
 I also sit as a temporary judge in the High Court where I regularly have preliminary hearings based on devolution issues which raise a human rights point which is simultaneously raised quite properly under domestic procedures, thus leading to unnecessary duplication of argument and judgement preparation.  Such issues are also raised on occasion during the course of hearings, and indeed of trials, causing obvious disruption of the court’s business.
2.  I must at the outset applaud the Advocate General for grasping a nettle which his predecessors have been singularly unwilling to grasp in spite of repeated requests from the judiciary, diplomatically made through proper channels to deal with a matter which has perhaps been the most divisive and destructive piece of procedural legislation in the memory of most of us.  The Sheriffs Association have sought review of the position in this matter on every occasion where it has been appropriate, and in such representations the request has been made for the legislature to consider the removal of devolution issues from our criminal courts.  The Judges Council have done likewise but have now reached the position where they have felt obliged to be proactive and to express clear opposition to the continuing presence and development of devolution issues.  Perhaps the only surprise is that it has taken so long to reach this point, particularly because of the current willingness of the UK Supreme Court to involve themselves in his area, and the consequent effect upon the High Court and the Court of Appeal. 
The history of the devolution issue is well known and documented and I do not require to deal with it.  The late inclusion of the Lord Advocate as a member of the Scottish Executive inevitably meant that in terms of the Scotland Act 1998 his acts were capable of being seen as giving rise to a devolution issue albeit that this does not appear to have been the original intention of the draftsmen of the Act.  The devolution issue was clearly an interim measure to ensure that recognition was given by the Scottish Executive to ‘convention rights’ during the period between the implementation of the Scotland Act and the implementation of the Human Rights Act 1998.  That was a period of just 14 months but no review amendment or repeal of the terms of the Scotland Act was made when the Human Rights Act 1998 was duly fully integrated into Scotland common law.  The history is carefully dealt with by Lord Bonomy in chapter 17 of his 2002 review and recommendation 24 of his report was explicit, and called for the amendment of schedule 6 of the Scotland Act so as to exclude the actions of the Lord Advocate as a prosecutor from the definitions of the devolution issue provisions.  
The full terms of Lord Bonomy’s recommendations are contained at paragraph 17.14 which is in the following terms.

“In the absence of compelling reasons for treating these issues as devolution issues, there can be no justification for the delay and disruption that is caused to certain cases.  I am unable to identify any justification for treating these cases exceptionally, given that these issues can be dealt with under the Human Rights Act without any special procedure and without a further appeal to the Judicial Committee of the Privy Council.  The only practical reason for ever categorising such issues as devolution issues was to ensure that recognition was given to the Convention rights during the period between the implementation of the Scotland Act and the implementation of the Human Rights Act, but even there it was a rather artificial way of introducing Convention rights to Scottish criminal procedure.  That interim period is now over.  Schedule 6 of the Scotland Act should be amended to make it clear that acts or failures to act by the Lord Advocate as prosecutor, and anyone acting on his authority or on his behalf as prosecutor, are excluded from the definition of a devolution issue.  The Scottish Executive should urge the United Kingdom Parliament to make that amendment.”

That clear recommendation was and continues to be the position argued by the Sheriffs’ Association in the years which followed including the stage at which evidence was being taken by the Justice Committee for the implementation of his reforms.  These reforms were duly made, some by legislative amendment and some administratively, but no explanation has ever been given, so far as I am aware, as to why his recommendation 24 has been ignored.
3.  The position since Lord Bonomy reported has deteriorated significantly and particularly so in the last three years.  The particular cases which have aggravated an already difficult situation are well known but essentially they amount to a clear statement from the UK Supreme Court that they have the right to overrule a refusal of the final court of appeal in Scotland to grant leave to appeal a devolution issue to them and this has meant that special leave is being regularly sought in London in cases in which appeal procedures in Scotland are exhausted.  Leaving aside the irony that devolution of power to Scotland has brought with it a now total loss of the autonomy which existed pre-devolution in criminal matters, it is the legal consequences rather than the social and political consequences which concern me. 
 As a sheriff and judge I am constantly having to hear devolution issue arguments which are identical to those raised in parallel minutes under the Criminal Procedure (Scotland) Act 1995 raising a human rights point about admissibility, fairness and the like, and the nonsense of that common situation is that my decision on exactly the same basic circumstances is, in the one case, appealable only to Scottish judges, but in the other case appealable to judges in London.  It is because of that difference that counsel and solicitors, totally understandably, feel that in their clients’ interests they have to duplicate their work and prepare, and argue, parallel and duplicate minutes for the sole purpose of leaving open an avenue of appeal which would not otherwise be available.  The argument is the same and the accused person gains no advantage, apart from the delay in final determination of the case.
4.  The current situation in the wake of “Salduz”, gives a clear example of the problems which arise, in respect that devolution minutes are regularly being raised in order to protect arguments on a point which is awaiting decision by the UK Supreme Court.  That decision (Cadder) has been greatly delayed, as always , and in the meantime our domestic procedure is left in limbo, although the point which is “undecided” has in fact already been visited by three, then five and then seven Scottish judges who gave a definitive view on the  matter just a few months earlier.  As a matter of principle the prospect of having the careful opinion of a Full Bench who have examined a problem from the peculiar perspective of Scottish needs and requirements, reviewed by a bench of judges largely unfamiliar with Scottish needs and requirements and untrained in Scots Law, is entirely unacceptable and presents a clear example of the danger which Scots Law is now exposed to as a direct consequence of the failure to deal with devolution issues a decade ago.  This danger is particularly evident in these current cases where the issue before the court is so individual to Scotland and deals with procedures crafted and designed to suit Scottish needs and which were not until the presentation of the devolution issues, causing any concern either to Scottish society or among Scottish lawyers.  It is however only one of many areas of domestic procedure and practice where the identity and individuality of carefully developed national procedures are so exposed.
5.  A recent article by Aidan O’Neill QC in the Journal of the Law Society of Scotland (March 2010) discusses this area quite fully and points out the threats to the identity and individuality of our criminal procedures.  He also deals particularly with the recent cases of Allison and McInnes and the threat which they carry to the Scottish criminal appeal courts hitherto final decisions on whether or not there has been a “miscarriage of justice” in domestic trials, as a consequence of the UK Supreme Courts view that it can separately decide whether the Scottish trial was in terms of article 6 ECHR “fair”, even after the Criminal Appeal Court in Scotland has found no unfairness or impropriety in the trial process.  
The whole difficulty and confusion which this area increasingly throws up has of course been caused by the failure to deal with amendment of the Scotland Act timeously and the correct time to deal with it was at the point in 2000 when the Human Rights Act was fully incorporated into Scots Law and when ECHR became an integral part of our domestic law and procedure.  It was entirely predictable that a failure to deal with the issue then would create precisely the type of difficulty and confusion which it is now creating but I would argue that it is not too late now to deal with the matter in the way suggested by Lord Bonomy and repeated by the Judges Council in their recent submission; indeed there is every reason to think that continuing failure and further delay will cause increasing difficulty and damage to our legal system.
6.  You will of course understand that these devolution matters do not simply arise in high profile High Court trials or indeed in solemn procedure exclusively; -  summary courts are beset with the same problem and inordinate delays can thus be produced.  The vast majority of solicitors and advocates are entirely responsible, but regrettably there are a sizeable number of devolution issues which are very obviously lodged for the sole purpose of delay, and they are an absolutely ideal weapon for that purpose having regard to the fact that once a decision is made on the issue it is appealable, which takes up time, - and even if leave to appeal is refused, an application for special leave can be presented at the UK Supreme Court, where delays there mean that months can pass before there is any resolution, even if that court does not in fact allow the application.  Meantime the case itself is delayed unless the local court makes the positive decision to refuse to continue to adjourn, such refusal itself being appealable on human rights grounds, and thus creating and generating a further devolution issue for the less scrupulous lawyers.  It can be readily understood why Sir Gerald Gordon in his SCCR commentary in 2001 referred to it as “a fertile breeding ground for problems and paradoxes”.  His description may be considerably less temperate if he was looking at the matter now.  
7.  My experiences with the many extradition cases which have been dealt with since the introduction of the new procedure under the Extradition Act 2003, underline and confirm my view that devolution issues have created an unwelcome and unwanted avenue of delay and appeal.  The 2003 Extradition Act replaced earlier extradition procedure and specifically removed appeals to the House of Lords which had previously been available in Scottish extradition cases.  The existence of devolution issues effectively reintroduced an avenue of appeal which Parliament had specifically removed and in so doing also created a delay which the new procedure had been designed to minimise.  In fact the new procedure under the 2003 Extradition Act requires the sheriff to deal with extradition cases under part 1 of the Act within 21 days but that has proved entirely impossible largely because solicitors representing potential extraditees very frequently present devolution minutes and the time limits and other requirements for these make delay inevitable.  These devolution issues invariably deal with exactly the same points as the Extradition Act specifically requires the court to deal with in any event, since that Act obliges the sheriff in specific terms to act compatibly with ECHR, and so the devolution issue is entirely unnecessary and duplicates the arguments. 
 In the event that extradition is ordered by the sheriff, the final avenue for appeal envisaged by the Extradition Act is to three Scottish judges sitting as a Court of Appeal, and they are usually able to deal with the appeals relatively quickly although they too have duplicate arguments to deal with because the devolution issue decisions are frequently appealed also, - and sometimes that court has to deal with fresh devolution minutes.  In the event that they refuse the appeal there is then an inordinate delay while special leave is sought in London and in many of these cases the extraditees are in custody.  Sadly as a consequence of these matters some extradition case take up to a year to complete and we now have the reputation of being the slowest country in Europe in dealing with European Arrest Warrants under the new international processes.  I need hardly say that this is a reputation that makes the Edinburgh sheriffs (and I would imagine also the appeal judges) extremely unhappy and the delay arises mainly as a direct consequence of the availability of devolution issues and their routine use in these cases.  

8.  Finally, I turn to the six specific issues raised in the Advocate Generals discussion paper and deal with them in order.

1. The removal of prosecution functions from the scope of section 57(2) would have an impact on constitutional significance in that it would return the autonomy and authority of the High Court and the Court of Criminal appeal to the pre-devolution position.  I do not think that I have ever seen any argument that it was the intention of the UK legislature to alter or reduce the power and position of the Scottish courts within the UK framework, far less place decisions of the Scottish appeal judges in a less favourable position than those of the Court of Appeal of England and Wales and the Court of Appeal of Northern Ireland.  In the latter cases the United Kingdom Supreme Court has no locus to review any refusal by these courts to certify the suitability of issues for appeal,  whereas in Scottish cases the United Kingdom Supreme Court can, and does, overrule such refusal of the Scottish Criminal Appeal Court.  That apart there would be no constitution significance if the suggested change was made.
2. The second matter raised is of some importance in relation inter alia to extradition, in that in extradition cases the Lord Advocate simply represents a foreign state which has legitimately requested recognition of one of its judicial decisions.  That function of the Lord Advocate should certainly not be seen as an act giving rise to devolution issues and any reform should specifically deal with that.  The Court of Appeal in Edinburgh recently questioned whether the Lord Advocate was indeed acting in such a role in extradition cases, as to trigger devolution issues, but it was felt that an earlier decision (in Goatley v The Netherlands) currently governed that issue.  In that case the Lord Advocate declined to argue the position adopted by the Edinburgh sheriffs to the effect that devolution issues should not be competent in the extradition process, and accordingly the High Court felt bound to rule that they were competent, there being no contradictor to argue the point.  I doubt if the Lord Advocate has the same view now, having regard to the prevalence of devolution issues in this area.  Having made that observation, it appears to me that all of the current functions of the Lord Advocate should be covered by any reform.  
3. The reforms should deal with devolution issues as currently defined, and if the reforms remove devolution issues completely from the criminal courts, as I argue that they should, then there would be no need for refinement since the court must in any event act compatibly with convention rights.  
4. There is a strong view; which may or may not be correct, that Parliament never intended to give the Supreme Court jurisdiction in relation to devolution issues arising in Scottish domestic criminal proceedings and perhaps that is why nothing similar has happened under devolution in Wales or Northern Ireland.  Consistency among the constituent parts of the United Kingdom is not going to be reached because of the entirely different constitutional positions and settlements of Wales and Northern Ireland and I would suggest that true consistency is not an achievable target and was not indeed a target which was even in the sights of the legislature in 1998.  The measure which introduced devolution issues was seen as purely Scottish and interim only, and the real problem has been that it was allowed to remain after its perceived use had been exhausted by the assimilation of the Human Rights Act and ECHR into our domestic law. All that is sought by judges is a return to the status quo now that ECHR is part of our law.
5. The position of the Advocate General is an entirely proper one in relation to issues of legislation and simply underlines the fact that the main purpose of devolution issues was to ensure that legislation passed by the Scottish Parliament in the interim period was compatible and fully compliant with the Human Rights Act 1998.  The right of the Advocate General to take part in proceedings relating to such arguments was fundamental and obvious, indeed as obvious as it was that his office had no real locus in proceedings which related to either current or past criminal prosecutions in Scotland.  I support and agree with Lord Bonomy’s assessment of the position.
6. I think it has to be accepted that as long as devolution issues remain there should remain also the right to claim that any Act passed by the Scottish Parliament is incompatible with ECHR or is outwith the legislative competence of that body, including a claim that it relates to reserved matters.  It does not however seem to be inevitable that such devolution issues should be raised in the course of the criminal prosecution and in the rare occasions where this argument may be raised in respect of some recently created legislation the minute can perfectly easily run separately from the prosecution since it is the creation of the provision by the Scottish Parliament which is the issue and not the fact that the public prosecutor has acted upon the passing of the legislation.  The considerations which arise in such proceedings are entirely different from those which have arisen in relation to acts of the Lord Advocate and since 1990 there has only been one small issue of such ‘competence’, dealing with recent penalty amendments to the Road Traffic Act 1988, when the summary sentencing powers of the  Scottish courts were increased.  That matter was dealt with in a very swift and straightforward manner and did not cause the type of difficulty which the normal run of devolution issues causes.  
9.  In short, I am in complete agreement with the Judge’s concerns and in support of the option which is referred to at paragraph 17 of the Advocate Generals discussion paper.  I am strongly against the alternative option set out in paragraph 18 and any attempt to reform the procedures.  These provisions are inherently defective and set down procedures which are now entirely irrational and unnecessary, and which should be removed rather than reformed.  I have concerns that attempts at reform would simply lead to a further rash of Minutes and calls for interpretation of the changes.  It would only be important and necessary to reform these provisions if it was thought that ECHR rights were not presently fully protected in our courts, and there is no current suggestion that citizens are not now so protected.
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