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SCOTTISH LAW COMMISSION

NOTE

ON

SECTION 57(2) OF THE SCOTLAND ACT 1998

1.   This note is in response to the consultation being conducted by the Advocate General for Scotland for the Expert Group set up to consider the relationship between acts of the Lord Advocate in her capacity as Head of the system of prosecutions and devolution issues under the Scotland Act.  It will attempt to provide a response to the various issues raised in the Advocate General’s paper (“the paper”), but it may be helpful to the Expert Group to have the conclusion first.
Conclusion

2.   Section 57(2) is, standing the other provisions of the Scotland Act and of the Human Rights Act to which we refer below, an unnecessary provision.  Like all unnecessary provisions, it has a tendency to go septic.  It appears to achieve little or nothing in relation to the acts of Scottish Ministers generally.  In relation to the Lord Advocate, in the exercise of her retained functions, it achieves – it has achieved – a great deal of heat and dust, but little light.  The formulation of section 57(2) has caused much interesting but ultimately pointless discussion of the difference between the concepts of “no power” and “unlawful”, and of the question whether “act” includes “failure to act”. 

3.   Nor has the jurisdiction of the Supreme Court assisted the process of ensuring that criminal proceedings in Scotland are conducted in accordance with Convention rights.  Without that jurisdiction, the High Court would still be subject to the control of the European Court of Human Rights in Strasbourg, to which questions as to compliance with the Convention should be directed.  

4.   We suspect that if section 57(2) were simply repealed, then there would be no falling off in the accountability of the Scottish Ministers in general, or the prosecution authorities in particular.   As we observe in the remainder of this Note, they would remain public authorities subject to the provisions of the Human Rights Act.  We appreciate, however, that the consultation is not directed to more general improvements of the structure of the Scotland Act, but only to the effect of section 57(2) on the position of the Lord Advocate.  On that specific matter, we suggest

· that section 57(2) be disapplied from the retained functions of the Lord Advocate, and

· that questions as to the conduct of criminal prosecutions in Scotland be removed from the ambit of devolution issues in Schedule 6 to the Scotland Act. 

5.   Our specific views on the issues raised in the paper are set out below.  We would be happy to develop any of those arguments further, or to attend to discuss them, if the Expert Group would find that helpful.

Issue 1

6.   The first issue raised in the paper is:

“The section 57(2) vires control is a core feature of the devolution settlement and the role of the Scottish Ministers.  Various articles have been written commenting on its constitutional significance
.  Would the removal of prosecution functions from the scope of section 57(2) have any impact on that constitutional significance?”  

7.   We deal with the constitutional implications of classifying prosecution functions as devolution issues in our response to the fourth issue (infra).   In this part of our Note we deal primarily with section 57(2).
Section 57(2) 

8.   It may be sensible to consider section 57(2) in the wider context of the Scotland Act.  Paragraph 4 of the paper says that "section 57(2) …. creates a vires control which prevents members of the Scottish Executive from acting incompatibly with Convention rights or Community law”.  This is not strictly true.   It is certainly an important provision, but it is by no means the most comprehensive vires control on the executive powers of Scottish Ministers
.  Indeed, the section is in marked contrast to the otherwise careful structure of the Act in relation to legislative and executive competence.  

9.   So far as legislative competence is concerned, section 28 of the Scotland Act confers on the Scottish Parliament a general competence “to make laws, to be known as Acts of the Scottish Parliament”.  Section 29(2) lists a number of cases in which a provision of an Act of the Scottish Parliament is outside the legislative competence of the Parliament.  In particular, paragraph (d) of that subsection provides that such a provision is outside that competence if it is incompatible with any of the Convention rights or with Community law.  

10.  That provision appears entirely sensible, in relation to legislative competence.   It would be competent for the United Kingdom Parliament to make valid laws which were incompatible with Convention rights (cf. Human Rights Act 1998 s.4(6)(a)).  It is also possible for the United Kingdom Parliament to repeal the European Communities Act 1972, no doubt as part of a political withdrawal from the European Union.  It is unclear whether anything less than such a repeal would persuade courts in the United Kingdom (or the European Court of Justice) that Parliament indeed intended to ignore the United Kingdom’s obligations under the Treaties (cf R. v Secretary of State for Transport Ex p Factortame Ltd (No.5)
;. R. v Secretary of State for Employment Ex p. Equal Opportunities Commission
, Thoburn v Sunderland City Council.
).  It is sensible to make it absolutely clear that no legislative competence in relation to either of those fundamental matters is being conferred on the Scottish Parliament.  

11.  Part II of the Act deals with Scottish Ministers.  For present purposes, it is sufficient to note that while the Lord Advocate is one of the Scottish Ministers by virtue of section 44(1)(c) and (2), the Part makes special provision in relation to her.  

12.  In relation to Scottish Ministers generally, section 52(4) provides for the joint and several liability of Scottish Ministers for ministerial decisions.  Section 53 provides for the transfer to Scottish Ministers of any statutory or non-statutory function of a Minister of Crown which is exercisable within “devolved competence”.  (The statutory functions transferred by section 53 are limited to those of Ministers of the Crown under pre-commencement enactments.)  “Devolved competence” is defined in section 54.  Broadly, it provides that it is incompetent for a Scottish Minister, including the Lord Advocate, to do anything by way of subordinate legislation or executive action which would be outwith the legislative competence of the Parliament. 

13.  The result is that by virtue of section 54(3) read with section 29(2)(d), a Scottish Minister cannot do anything in that capacity which is incompatible with any of the Convention rights or with Community law.

14.  But Part II, as noted above, also makes special provision in relation to the Lord Advocate, reflecting the special nature of her functions (referred to in the Act as her “retained functions”) in Scotland.  First, section 48(5) provides that any decision taken by her in her capacity as head of the systems of criminal prosecution and investigation of deaths shall continue to be taken independently of any other person.  By virtue of section 52(5)(b), section 52(4) (supra) does not apply to her retained functions.  Similarly, sections 53 and 54, which provide for the general transfer of Ministerial functions to Scottish Ministers so far as exercisable within devolved competence, do not apply to the retained functions.  So the retained functions of the Lord Advocate are not subject to the general provisions relating to the ministerial competence of Scottish Ministers.

15.  Against that background, of carefully separated provisions, the provisions of section 57(2), applying equally to all Scottish Ministers, and to the retained functions of the Lord Advocate, appear to be something of a blunderbuss.

Effect of section 57(2) on Scottish Ministers generally 

16.  In relation to Scottish Ministers generally, section 57(2) adds little or nothing to the position set out above.  In relation to Community law, indeed, it adds nothing.  The only rational explanation for providing that Scottish Ministers could not act incompatibly with Community law would be that it was competent for United Kingdom ministers to do so.  But that is not the case.  The European Communities Act 1972 is the statute which enables and requires European rights and obligations to be recognised and enforced in the United Kingdom.  Standing the provisions of that Act, and of the UK’s accession to the Treaties, it is not lawful for United Kingdom Ministers to act incompatibly with Community law.  Since the 1972 Act is, self-evidently, a pre-commencement enactment no power to act incompatibly with Community law could be transferred to Scottish Ministers by section 53(1).  

17.  As discussed above, no such power could be conferred on Scottish Ministers by a later Act of the United Kingdom Parliament.   And section 29(2)(d) makes it clear that no such power could be conferred upon Scottish Ministers by an Act of the Scottish Parliament.  Insofar as it relates to Community law, therefore, section 57(2) is beating the air. 

18.  In relation to Convention rights, the position is in almost all respects the same.  In this case, of course, the prevailing statute is the Human Rights Act 1998.  Apart from the very peculiar circumstances of carrying out functions under an Act of Parliament which cannot be construed compatibly with Convention rights, it is, by virtue of section 6(1) of that Act, not lawful for a United Kingdom Minister to act incompatibly with those rights.  The only effect of section 57(2) in relation to Scottish Ministers is that it may prevent them from complying with a provision of a United Kingdom statute which is found by the courts to be incompatible with Convention rights.  

19.  But there are two points to be made about that possibility.  First, that result is achieved anyway, in relation to pre-commencement enactments, by sections 53 and 54 read with section 29(2)(d).  Second, if a post-1998 Act of the United Kingdom Parliament, enacted in the knowledge that it was incompatible with Convention rights, were to impose duties specifically upon Scottish Ministers, then there would be an argument that that later Act of Parliament impliedly repealed section 57(2), to that extent.  But that is an argument which does not arise, and into which we need not go, for the purposes of this discussion.  
20.  In any event, the likelier event is an Act of the UK Parliament which merely conferred a discretion upon Scottish Ministers which could logically be exercised incompatibly with Convention rights, and such an Act would not enable those Ministers so to exercise that discretion.  But section 57(2) is not necessary to achieve that result.  Section 6(1) of the Human Rights Act 1998 has that effect.  

21.  It would therefore appear that the only Scottish Minister to be materially affected by section 57(2) is the Lord Advocate, and then only in relation to her retained functions.  (In that connexion we note that section 57(3) enables the Lord Advocate, in the exercise of her retained functions, to comply with Acts of the United Kingdom Parliament which have been declared to be incompatible with Convention rights.)

"Unlawful"  v "No Power"

22.  Section 57(2) of the Scotland Act provides:

"57(2) A member of the Scottish Executive has no power to make any subordinate legislation, or to do any other act, so far as the legislation or act is incompatible with any of the Convention rights or with Community law."

Section 6(1) of the Human Rights Act provides: 

"6(1) It is unlawful for a public authority to act in a way which is incompatible with Convention rights."

23.  It is a truism that where Parliament uses different language, it intends different results.  Leaving aside the considerable difficulties which the courts have had in deciding what is meant by “has no power” and “act” in section 57(2) itself, the difference between "no power" and "unlawful" is one which has also caused some trouble.  In R v HM Advocate
  Lord Rodger of Earlsferry dealt with the matter.  At paragraph 126, his Lordship said:
"If only the Human Rights Act applied, then the result of any finding of incompatibility would be that the Lord Advocate's "act" would be unlawful.  There would be an act of the Lord Advocate but an unlawful act.  But the Lord Advocate is not simply a public authority to whom section 6(1) of the Human Rights Act applies;  he is also a member of the Scottish Executive to whom, in addition, section 57(2) of the Scotland Act applies.  And sub-section (2) goes further than section 6(1) of the Human Rights Act.  By virtue of sub-section (2) the Lord Advocate actually has no power to do an act so far as it is incompatible with any of the appellant’s Convention rights.  To that extent any such "act" of the Lord Advocate is invalid:  it is not truly an "act" at all but merely a "purported" act."

(In the course of the same judgment, his Lordship also helpfully settled, albeit in an obiter dictum, a question which had given rise to much discussion, as to whether “act” in section 57(2) included “failure to act”: he concluded that it did not!)

24.  By comparison, when the same subject came up before the House of Lords in Attorney General's Reference No. 2 of 2001
  Lord Bingham of Cornhill, in discussing the implications of the word "unlawful" in section 6(1) of the Human Rights Act, said:
"I cannot accept that it can ever be proper for a court, whose purpose is to uphold, vindicate and apply the law, to act in a manner which the statute declares to be unlawful.  …… I cannot accept that "compatible" bears a different meaning in section 6 of the Human Rights Act and section 57(2) of the Scotland Act, even though the statutory consequence is unlawfulness in the one instance and lack of power in the other.  In each case the act is one that may not lawfully be done."

25.  In contrast, Lord Hope of Craighead, in the same case said, at paragraph 75:
"A careful study of the relevant sections of the Human Rights Act show that the true meaning of the word "unlawful" in this context is simply that a wrong has been (or is proposed to be) committed which entitles the victim to a remedy under the Act.  The fact that a person can bring proceedings only if he is (or would be) a "victim" of the "unlawful" act is an important signpost.  This means that the act is unlawful only against the victim.  It is not unlawful against all the world.  Another signpost is the fact that under section 8(1) the Court is given a choice of remedies.  There are also important limitations as to what can be done where a judicial act is said to be unlawful: see section 9."

26.  The use of the word "unlawful" in section 6(1) has enabled the courts to take a more expansive view of possible remedies than they have been prepared to do with reference to section 57(2).  Thus, in the case of Tehrani v UK Central Council for Nursing, Midwifery and Health Visiting
, Lord Mackay of Drumadoon dealt with a case in which the petitioner sought a judicial review of a decision by various committees of the UK Central Council for Nursing, Midwifery and Health Visiting to take disciplinary proceedings against her.  She maintained that the decision of the Preliminary Proceedings Committee ("PPC") and the Professional Conduct Committee ("PCC") were unlawful in terms of section 6(1) because the PCC was not an independent and impartial tribunal.  In the course of a careful opinion Lord Mackay found that the Council in exercising their disciplinary function "clearly fall within the definition of public authority, to be found in section 6(3)(b) of the 1998 Act."  He also found that "the removal of the petitioner's name from the register would constitute a determination of her civil rights and obligations for the purposes of Article 6."  Finally he found that "had it been necessary for me to decide whether the PCC, viewed on its own, would constitute an independent and impartial tribunal, meeting all the requirements of Article 6(1), I would have found for the petitioner on that issue."   He was nevertheless able to find that there had been no breach of section 6 in the taking of the disciplinary proceedings against the petitioner. Had the PCC been a Scottish Minister, presumably section 57(2) would have required his Lordship to find that its action in holding the proceedings, which were in themselves incompatible with the Convention rights of the petitioner, was no more than a “purported” act (cf. Lord Rodger in R v HM Advocate, supra).
27.  The object of these references is not to criticise the opinions of the learned judges who have construed section 6(1), on the one hand and section 57(2), on the other.  Nor is it to say that, properly conducted, the result of a consideration of “no power” and “unlawful” would not in some or even all cases arrive at the same conclusion.  It is simply to show that the application of two different tests in relation to incompatibility of acts of public authorities with the Convention rights is to introduce needless confusion into the statutory structure, particularly when it is remembered that the Scottish Ministers and the Lord Advocate are also public authorities in terms of section 6 of the Human Rights Act.
What would be lost if the Lord Advocate were not subject to section 57(2)?
28.  If section 57(2) did not apply to the Lord Advocate when exercising her retained functions, she would remain a public authority for the purposes of section 6 of the Human Rights Act 1998.  It would be unlawful for her to act  in a way which was incompatible with a Convention right.  In essence, the Lord Advocate would still be subject to the control of the High Court of Justiciary for the purposes of ensuring that criminal prosecutions in Scotland were conducted compatibly with the relevant provisions of the Convention.  We do not consider that, in terms of the protection afforded to the citizen, the position would be less satisfactory if section 57(2) did not apply to the Lord Advocate’s prosecution functions.  Indeed, having regard to the difficulties which the formulation of section 57(2) has caused for the courts, it may well be that the position would be much more straightforward.
29.  As will be apparent from the above, we do not consider that there is any constitutional significance in the control which section 57(2) imposes on the exercise of the Lord Advocate’s prosecution functions.  Accordingly, if that section were disapplied from those functions there would be no constitutional impact.

Issue 2
30.  The second issue raised in the paper is:

“Which functions of the Lord Advocate should be covered by any reform:  just those as head of the system of criminal prosecutions, or other ‘retained functions’ carried forward from the pre-devolution role of the Lord Advocate, such as investigation of deaths?”

31.  The functions of the Lord Advocate in relation to the investigation of deaths were raised in the case of Black and Kennedy v The Lord Advocate and the Scottish Ministers
.  In that case the Lord Ordinary (Lord Mackay of Drumadoon) considered the question of whether the Lord Advocate’s failure to hold a Fatal Accident Inquiry into the deaths of two persons from hepatitis was incompatible with the provisions of Article 2 of the Convention.   In the course of his judgment  Lord Mackay said (at paragraph 140):

“140 One purpose of the provisions of s 57(2) of the Scotland Act is to ensure that the first respondent, when exercising the retained functions of the Lord Advocate (see s 52(6) of the Scotland Act ), acts compatibly with Convention rights. The provisions of s 6(1) of the Human Rights Act have a similar purpose. They apply to the first respondent because she is a public authority. In the circumstances of these cases, however, even when read with the provisions of s 6(2) , the provisions of s 6(1) of the Human Rights Act add nothing to the provisions of s 57(2) of the Scotland Act “

32.  That is an interesting comment, in the light of the fact that what was in question was a failure of the Lord Advocate to hold an FAI.   While section 6(1) of the Human Rights Act clearly applies to failures to act (cf s6(6) HRA), section 57(2) had been held not to apply to failures to act (cf. R v HM Advocate 2003 S.C. (P.C.) 21, per Lord Rodger of Earlsferry at paragraph 125.).   Lord Rodger’s remark was obiter, but might nevertheless be expected to carry some weight.   Perhaps it is sufficient to say that the point remains one which may be open to further consideration by the courts.

33.  For present purposes, however, the important point is that there is a clear competence, in terms of section 6 HRA, for the courts to review the exercise of the Lord Advocate’s functions in relation to the investigation of deaths.   Section 57(2) adds nothing to that competence, and may in fact, if Lord Rodger’s dictum is correct, muddy the waters. 

34.  Accordingly, we would suggest that any reform should also cover the Lord Advocate’s other retained functions, as well as those relating to the prosecution of crime.

Issue 3
35.  The third issue raised by the paper is:

“Would any reform deal solely with Convention rights, or other current restrictions (ie. Community law)?

36.  We have already noted that section 57(2) appears to add nothing to the other vires provisions of the Scotland Act in relation to Community law.   So far as the Lord Advocate’s prosecution functions are concerned, we are aware of only one case post-devolution in which the propriety of a prosecution has been challenged on the grounds of incompatibility with European law.  That was an (unreported) case where a fisherman in Shetland charged with an offence relating to net size complained that the (Scottish) legislation under which the prosecution was taken was discriminatory and therefore contrary to EU law, because the measures had been introduced in Scotland prior to their being introduced in England.  The complaint was directed at the vires of the legislation rather than the vires of the prosecution.   In the event the fisherman was convicted.  He did not pursue that point on the appeal.   

37.  We refer below to the case of Walkingshaw v Marshall
 in which a complaint was made about some subordinate legislation banning the carrying of monofilament gill nets on fishing boats in Scottish waters.  At that time the complaint was directed against the vires of the legislation, rather than the competence of the Lord Advocate in taking proceedings under it.  We would suggest that if a similar case arose in the future then it would be the legislation which would be the real subject of the attack.  

38.  It is of course possible, and perhaps probable, that when the European Charter of Fundamental Rights is sufficiently established complaints will be made that proceedings in Scottish Courts are incompatible with Article 47 of the Charter as well as with Article 6 of the Convention.  It is also possible that when the various Directives implementing the European Council’s Resolution of 30th November 2009
 are in force, it will be possible to challenge proceedings in the Scottish courts on the basis of those Directives.  But any such challenges would, like challenges on the basis of the Convention, be directed to the fairness of the proceedings as a whole, rather than to the acts (or failures to act) of the prosecutor.
39.  We would accordingly suggest that any reform should deal also with issues of Community law. 

Issue 4
40.  The fourth issue in the paper is:

“Parliament, through Schedule 6 to the Scotland Act, has given the Supreme Court (originally the Judicial Committee of the Privy Council) jurisdiction in relation to devolution issues arising in criminal proceedings.  It has been suggested that this was to ensure that a consistent and coherent view upon them could be given across the UK
.  To what extent would any reform which impacted on the Supreme Court’s jurisdiction undermine this?  It may be noted that acts of the prosecution in Wales and Northern Ireland do not give rise to devolution issues under the Government of Wales Act, or the Northern Ireland Act, because of the different structure of the systems of prosecution in those jurisdictions.”

41.  This issue raises the question whether, in relation to Convention rights, the formulation of section 57(2), and the classification of issues relating to criminal prosecution as “devolution issues”, is appropriate.  It also raises the question of whether the Supreme Court, as constituted, is an appropriate body to consider questions of Scots criminal law.

Why a Constitutional Court?

42.  It was clearly sensible, when the Scotland Act was setting up a new legislative body, with powers to make primary legislation, to provide for some means of resolving disputes as to whether that body was acting within its powers in terms of the constitutional settlement.  It was important that there should be some method for resolving differences of view as to the respective competences of the devolved legislative bodies and the United Kingdom Parliament.  Thus, it was clearly desirable, if not indeed necessary, to provide for a tribunal which could determine questions of vires relating to the matters mentioned in section 29(2), and more specifically reserved by Schedule 5.  From that perspective, the Judicial Committee of the Privy Council (now the Supreme Court) was an entirely appropriate expedient.  

43.  But questions relating to what is or is not reserved by Schedule 5 are purely internal questions for the United Kingdom.  It is not so clear that it was necessary – or desirable – to include Community law or Convention rights as matters of (United Kingdom) vires requiring to be considered in that constitutional tribunal.   

44.  Questions of what may or may not be compatible with Community law or Convention rights are subject to final resolution by a court outwith the United Kingdom, and the Supreme Court can provide no definitive answer to them in terms of the European Treaties or the Human Rights Convention.  (It can of course, depending upon the procedural position, effectively impose upon the devolved institutions its own view of what the Convention may require.  Thus, if the Supreme Court finds that a particular practice of the Crown in Scotland is incompatible with Convention rights, that settles the matter against the Crown, because the Crown has no right of appeal to the European Court of Human Rights in Strasbourg.)

45.  If there is a question as to whether a provision of Scottish legislation imposing criminal sanctions for conduct which is not penalised in other parts of the United Kingdom is compatible with European law, that question can only be finally resolved by the European Court of Justice (cf Walkingshaw v Marshall
).  Similarly, if there is a question as to whether or not it is legitimate, in terms of European law, for different parts of the United Kingdom to implement Directives in a different way, that too is, ultimately, a question of European law.  It will be resolved by the European Court of Justice (cf The Queen, on the application of Mark Horvath, v Secretary of State for Environment, Food and Rural Affairs
).

46.  In relation to the European Convention on Human Rights, the notion that there must be a single interpretation of the meaning of "Convention rights" north and south of the Border is one which has only arisen with the passing of the Scotland Act.  Prior to 1998 the United Kingdom was a signatory of the Convention, as a matter of international treaty law; but the observance of its requirements was left to the separate jurisdictions within the United Kingdom.  (It was, as we understand it, the practice for questions as to the compatibility of any proposed legislation with the Convention to be referred to the Law Officers: the passing of the Human Rights Act did not initiate the consideration of those issues by legislators, although it may have brought them more immediately to the attention of lawyers in general.)  The only arbiter, within the UK, of whether or not a practice of Scots criminal law was incompatible with the Convention was the High Court of Justiciary.  If a citizen was dissatisfied with the interpretation which that court placed upon the Convention, he could – and on occasions did – make an application to the European Court of Human Rights in Strasbourg.  

47.  But Scots criminal law is a jurisdiction which is not only constitutionally separate from English criminal law.  Many of its practices and procedures differ substantially from those of English law.  There is no more reason why a particular feature of Scots criminal law need be the same as any feature of English criminal law in order to comply with the requirements of the Convention as there is that any feature of either system should be the same as a feature of Russian law to achieve that purpose.  As Hume said – 

"In short, the whole train of proceedings in this or any other country, must be taken into consideration, of judging of any part.  And if upon a complex view of the entire process, the prisoner appears to have a fair and equitable trial, in which innocence runs no risk of being ensnared or surprised, it is all that a reasonable man can wish for, and all perhaps that is attainable to human wisdom."

48.  The European Court of Human Rights has recognised the truth of this admirable statement, and the inadvisability of attempting to introduce a “one size fits all” approach to disparate systems of criminal justice.  In Doorson v Netherlands
 the Court observed:

"67.  The Court reiterates that the admissibility of evidence is primarily a matter for regulation by national law and as a general rule it is for the national courts to assess the evidence before them.  The Court's task under the Convention is not to give a ruling as to whether statements of witnesses were properly admitted as evidence, but rather to ascertain whether the proceedings as a whole, including the way in which evidence was taken, were fair." 

49.  There is simply no constitutional requirement for there to be a “consistent and coherent view” across the United Kingdom on the meaning of Convention rights in relation to criminal proceedings.  If there were such a requirement, the constitutional settlement does not provide a structure to achieve it.  As the paper points out, no such jurisdiction has been created in relation to criminal proceedings in Wales or Northern Ireland.  In relation to Scotland and England, we would maintain that there is no reason why the High Court of Justiciary should not be able to reach a different view as to whether or not a particular feature of Scots criminal law is compatible or incompatible with the Convention rights from that which the Supreme Court may reach on a provision of English criminal law.

50.  Further, if the rationale for the jurisdiction is to achieve a “consistent and coherent view” as between England and Scotland, then it has failed.  In the case of R v HM Advocate
the question was whether it was compatible with the “reasonable time” requirement in Article 6 of the Convention for a (fair) trial to be held after the elapse of an admittedly unreasonable delay.  The question focussed on the Lord Advocate’s duty under section 57(2).  The Judicial Committee of the Privy Council held that to hold a trial after such a delay would not be compatible with the Convention.   In Attorney General’s Reference No 2 of 2001
 the House of Lords reached the opposite conclusion.  The matter was not “resolved” until the case of Spiers v Ruddy
, in which the Judicial Committee reversed its previous decision; not on the basis of an acknowledgment of the superior wisdom of the House of Lords, but on the basis of decisions of the European Court of Human Rights.  

51.  We have also noted the decision in Brown v Stott
, in which the Judicial Committee of the Privy Council reversed a decision by the High Court of Justiciary on whether statements obtained from the keeper of a motor car, by virtue of section 172 of the Road Traffic Act 1988, which requires the keeper to tell the police who was driving the car at the time of an alleged offence, could be used in evidence against her.  The High Court had held that the use of such statements infringed the accused person’s right against self-incrimination.  The Judicial Committee held that it did not.   We would make three observations on the process.   First, the case arose very soon after the coming into force of the Scotland Act, and courts were still coming to terms with their new jurisdiction.   As Lord Bingham pointed out in relation to section 172:

“If the present argument is a good one it has been available to British citizens since 1966, but not one in this country has to my knowledge, criticised the legislation as unfair at any time up to now
.”
Second, it appeared from the judgments that similar results had been reached in (unreported) cases in England.   Third, if there were thought to be a difficulty over differing interpretations of a UK statute in different parts of the UK, that would be a matter which Parliament could readily resolve.

52.  More broadly, the rationale for civil appeals to the House of Lords is shrouded in constitutional mystery, but it is an established historical fact; and it is the case that, at least in some areas, the principles which inform civil law in the two jurisdictions are similar.  (In others, of course, there are no similarities, and the appeal is effectively decided by a minority of the bench: cf. Burnett’s Trustee v Grainger
)   But there is no such historical precedent or similarity of (some) principle in relation to criminal matters.  The result is that careful decisions of a large bench of the judges of the High Court of Justiciary, taken after a thorough consideration of the history and background of Scots criminal law, can be overruled by a bench, a majority of which comprises judges with no experience in that system.  This point appears to us to be reinforced by the decision of the Judicial Committee of the Privy Council in the case of Robertson v Higson
, in which Lord Hope of Craighead observed:

“[3] I doubt whether it was envisaged when the Scotland Act 1998 was enacted that your Lordships' Board would engage in a detailed review of the practice and procedures of the High Court of Justiciary of the kind which it has been necessary *25 for us to conduct in this case in order to answer the question whether the appellants are barred from seeking a suspension of the convictions and sentences on the ground that the prosecutor's act which led to the orders being pronounced against them was incompatible with their Convention rights.----------

[5] It can now be taken to be well settled--------- that it is open to the Judicial Committee to determine under para 13 of sch 6 to the Scotland Act not only the devolution issue itself but also questions which are preliminary to and consequential upon the determination of that issue. In some cases these questions will raise no special features of Scots law or practice. In others, of which this case is a clear example, the reverse will be true. In such cases a thorough understanding of the Scottish system of criminal law will be essential: see my discussion of this point in Montgomery v HM Advocate (pp 12, 13). The Board has had the advantage in this case of being able to draw not only upon Lord Rodger's long experience both as a law officer and as Lord Justice-General but also upon the depth and quality of his legal scholarship. 

[6] The benefits of our being able to conduct this exercise under his guidance are plain to see. But the case also underlines the importance of maintaining a strong presence of judges skilled in Scots criminal law when the Judicial Committee's jurisdiction is transferred to the Supreme Court under sec 40(4) and Pt 2 of sch 9 to the Constitutional Reform Act 2005 (cap 5). Venturing into the areas of law that Lord Rodger has revealed to us is not an exercise for the uninitiated.”

53.  We have no doubt that Lord Hope was correct in what he said.   But his statements underline our point, that the creation of a devolution jurisdiction in relation to Scots criminal law has accentuated the artificiality of the practical arrangements in the Supreme Court.  It cannot be acceptable for courts which apparently require to go deeply into the detailed historical basis for remedies to do so where only one or at most two of the judges are familiar with the legal system concerned.   It is an excellent indication of the difference between the European Court of Human Rights, which of course applies common principles to a wide range of jurisdictions, without a detailed knowledge of any of them, and the Supreme Court, which, at least in relation to Scottish criminal matters, finds it impossible to attain a similar detachment. 

Limitation of the powers of the Supreme Court?

54.  The interposition of the Supreme Court between the High Court of Justiciary and the European Court of Human Rights has another potential disadvantage.  Because, no doubt, of the vagaries of the constitutional arrangements in the United Kingdom, the Supreme Court lacks, or probably lacks, one of the most important characteristics of such a court properly so constituted: it cannot control the consequences of its judgments. 

55.  While the Supreme Court has recognised that the principle of legal certainty requires that the retrospective effect of a judicial ruling should be excluded from cases that have been finally determined,
 the power which the Court has to make an order removing or limiting any retrospective effect of its decisions
 applies only to decisions regarding legislative competence, and not to those regarding acts of the Lord Advocate or other Scottish Ministers.

56.  The United Kingdom Supreme Court is of course a creature of statute.  In relation to jurisdiction, sections 40 and  41 provide:
“40  Jurisdiction
(1)The Supreme Court is a superior court of record.
(2)An appeal lies to the Court from any order or judgment of the Court of Appeal in England and Wales in civil proceedings.
(3)An appeal lies to the Court from any order or judgment of a court in Scotland if an appeal lay from that court to the House of Lords at or immediately before the commencement of this section.
(4)Schedule 9—
(a)transfers other jurisdiction from the House of Lords to the Court,
(b)transfers devolution jurisdiction from the Judicial Committee of the Privy Council to the Court, and
(c)makes other amendments relating to jurisdiction.
(5)The Court has power to determine any question necessary to be determined for the purposes of doing justice in an appeal to it under any enactment.
(6)An appeal under subsection (2) lies only with the permission of the Court of Appeal or the Supreme Court; but this is subject to provision under any other enactment restricting such an appeal.
41  Relation to other courts etc
(1)Nothing in this Part is to affect the distinctions between the separate legal systems of the parts of the United Kingdom.
(2)A decision of the Supreme Court on appeal from a court of any part of the United Kingdom, other than a decision on a devolution matter, is to be regarded as the decision of a court of that part of the United Kingdom.
(3)A decision of the Supreme Court on a devolution matter—
(a)is not binding on that Court when making such a decision;
(b)otherwise, is binding in all legal proceedings.
(4)In this section “devolution matter” means—
(a)a question referred to the Supreme Court under [F5section 96, 99 or 112 of the Government of Wales Act 2006,] section 33 of the Scotland Act 1998 (c. 46) or section 11 of the Northern Ireland Act 1998 (c. 47);
(b)a devolution issue as defined in [F6Schedule 9 to the Government of Wales Act 2006](c. 38), Schedule 6 to the Scotland Act 1998 or Schedule 10 to the Northern Ireland Act 1998.”
57.  It is accordingly not clear that the Supreme Court has the power, like the Appellate Committee of the House of Lords, to reverse its own previous judgments, whether by convening a larger Court or otherwise.  Indeed, section 41(3)(a) (supra) which appears to provide that previous decisions of the Supreme Court on devolution matters are not binding on it, may imply that its decisions on other matters (eg as successor to the Appellate Committee), are binding on it.  And it is also open to question whether, in relation to devolution matters, the Supreme Court could reverse a decision of the Judicial Committee of the Privy Council.
58.  But whatever powers it may have generally, or as successor to the Appellate Committee of the House of Lords, its jurisdiction in relation to devolution issues arising under the Scotland Act is limited by that statute.  The drafters of the Scotland Act took account of the difficulty which would be caused if primary or subordinate legislation of the Scottish Parliament or Scottish Ministers were to be found to be outwith legislative or devolved competence.  Section 102(2) empowers the Court to remove any retrospective effect of the decision, or to suspend its effect.  But there is no such discretion in relation to any non-legislative act of a Scottish Minister.  This was confirmed by Lord Hope of Craighead in McDonald v HM Advocate
,  where his Lordship observed:

“---while section 102 (2) of the Scotland Act 1998 gives power to the courts to remove the retrospective effect of decisions as to whether an Act of the Scottish Parliament was within its legislative competence or a member of the Scottish Executive had the power to make, confirm or approve a provision of subordinate legislation, it did not give power to the courts to limit the retrospective effect of their decisions about other acts taken by members of the Scottish Executive which they had no power to make under sec. 57(2) of that Act.  As a result, the omissions of the past cannot escape scrutiny” (emphasis added)

59.  The point was re-emphasised by Lord Hope in his judgment in Cadder v HMA
 (with which all of the other justices agreed).  At paragraph 57 of that judgment, his Lordship observed:

“The court has power under section 102(2) of the Scotland Act 1998 to make an order removing or limiting any retrospective effect of a decision that an Act of the Scottish Parliament is not within the legislative competence of the Scottish Parliament.  but we are not dealing in this case with the effect of legislation which is incompatible with a Convention right.  The issue is directed to the powers of the Lord Advocate as one of the Scottish Ministers.  Section 102 does not give the court power to remove or limit the effect of a decision that an act of the Lord Advocate was one that, in terms of section 57(2), she had no power to make.  The absence of such a power in the statute, at the very least, is a considerable obstacle, on the inclusio unius est exclusio alterius principle.  The legislation could have included such a power, but it did not do so.  In its absence, the statutory declaration that the Lord Advocate had no power to do what she did must be given effect.  Her act, whenever it occurred, must simply be held to have been invalid.  It is hard to see how, under this statutory regime, there can be any room for limiting the effect of that decision by holding that it is not to have retrospective effect.”

The potential for disruption is tempered, as noted above, by the Supreme Court’s recognition that the retrospective effect of its judgments developing the law should not disturb the outcome of cases which have become final, on the basis of their appeals having been finally disposed of or an appeal not having been brought timeously.  But it remains, in our view, undesirable that the Supreme Court should be precluded by the existing statutory regime from exercising – however exceptionally –  any power to restrict the retrospective effect of its decisions, or from allowing the legislature a transitional period during which to address any incompatibility.
   

60.  By contrast, the position of the High Court of Justiciary as the supreme court in criminal matters is well recognised, and not dependent, or at least not generally dependent, upon any statutory basis.  For example, it was able to decide, in the case of Robertson v Higson
 (supra) that it was compatible with the Convention to infer acquiescence as to the decision of a temporary sheriff.  (In that case the decision of the Supreme Court, endorsing that of the High Court, added nothing to the legal result, but much to the expense.)
61.  We are accordingly of the view that
· there is no requirement for a “consistent  and coherent view” between the jurisdictions of the United Kingdom in relation to the application of Convention jurisprudence to criminal matters;

· as the paper points out, the constitutional arrangements are not apt to secure such a view across all the jurisdictions of the United Kingdom;

· even between Scotland and England, the devolution issue procedures have not in fact secured such a “consistent and coherent view”;

· the Scots criminal jurisdiction assumed by the Judicial Committee (and now the Supreme Court) is one for which that Court is not well equipped;
· both the Supreme Court and the High Court of Justiciary would operate more efficiently if issues arising out of Scots criminal law and procedure were taken out of the devolution issue system.

Issue 5

62.  The fifth issue raised in the paper is:

“In what, if any, circumstances is it necessary or appropriate for the Advocate General (as a Law Officer in the UK Government) to be entitled to be informed of and take part in proceedings relating to prosecutions in Scotland (eg in respect of the UK Government’s obligations to observe ECHR and EU law)?”

63.  The Lord Advocate has been entrusted with conducting criminal prosecutions compatibly with the UK’s obligations under ECHR and EU law since the UK signed the Convention and acceded to the European Economic Community respectively.   In carrying out her functions she is subject to the supervision and control of the High Court of Justiciary, which can itself refer cases to the European Court of Justice (cf Walkingshaw v Marshall, supra) and from which appeals (effectively) lie to the European Court on Human Rights.  The Scotland Act itself preserves the Lord Advocate’s position as head of the system of criminal prosecution in Scotland.  The Lord Advocate is in a real sense a “reserved” institution.  As section 57(3) of the Scotland Act recognises, in carrying out her functions in relation to the prosecution of crime, the Lord Advocate is essentially in the same position as Ministers of the Crown in the United Kingdom Government.  
64.  Consistently with our view that there is no requirement for criminal issues to be the subject of a devolution issue jurisdiction for the Supreme Court, we see no requirement for the involvement of the Advocate General in Scots criminal prosecutions.  

65.  We would make two further observations.  First, we are of the view, as noted above, that the ordinary arrangements, under EU and ECHR law, for securing compliance with the UK’s obligations in relation to Scots criminal matters will suffice, without the intervention of a separate United Kingdom Law Officer.  But we note the provisions of section 5(2)(a) of the Human Rights Act, which requires a court which is planning to make a declaration of incompatibility to give notice of that intention to the Crown, and entitles a Minister of the Crown to be joined as a party to the proceedings.  We can readily imagine that the United Kingdom Government would retain a substantial interest in any provision of a United Kingdom statute which a Scottish court was intending to declare to be incompatible with the Convention.   We would accordingly not suggest that the provisions of section 5 be amended, should our suggestions above be accepted.

66.  Second, we are aware that in the appeal proceedings arising out of the Lockerbie trial questions arose as to whether documents held by a United Kingdom Government department should be produced to the defence, and that the Advocate General made representations to the High Court in that regard.  We could envisage that, should similar circumstances arise in the future, that might happen again.  If such representations are to be made, the Advocate General is certainly an appropriate person to make them.  But that is not an issue which would be affected by any amendment to the Scotland Act to deal with section 57(2).  

Issue 6

67.  The sixth and final issue raised in the paper is:

“Devolution issues may be raised in criminal proceedings in relation to matters other than acts of the prosecution.  For example, an argument may be raised that the Act of the Scottish Parliament creating the offence or penalty in question is outwith the legislative competence of the Scottish Parliament because it relates to reserved matters.  Are the considerations as to the role of the Supreme Court and/or Advocate General any different in relation to such proceedings when compared with proceedings concerned with acts of the prosecution?” 

68.  This question helpfully enables us to focus on the precise nature of the changes we would suggest to the current structure of the Act as between section 57(2) and Schedule 6, not least because issues such as this cannot arise either under section 57(2) or under paragraphs (c), (d), (e) or (f) of paragraph 1 of that Schedule.  They would instead arise under paragraph 1(a) of that Schedule.

69.  Generally, we note that there are a number of provisions of the Scotland Act which enable Ministers of the Crown, and others, to seek the views of the courts as to whether any provision of a Bill or an Act of the Scottish Parliament is within the legislative competence of the Parliament.

70.  Section 31(1) of the Scotland Act requires the Scottish Minister in charge of a Bill (advised by the Law Officers) to certify that in his opinion the Bill is within legislative competence; and section 31(2) requires the Presiding Officer (having taken whatever legal advice he thinks appropriate) to do likewise.   We understand that, as a matter of practice, an opportunity is also afforded to the Advocate General to consider the competence of a Bill, and to make representations, at that stage.   All this activity takes place before the Bill is introduced.

71.  Section 33 of the Act empowers both the Advocate General and the Attorney General, severally, should either of them wish, to refer the provisions of any Bill passed by the Scottish Parliament to the Supreme Court if it appears to either of these Ministers that it is outwith the legislative competence of the Parliament.  Separately, section 35(1)(b) empowers the Secretary of State, where he considers that a Bill will have an adverse effect on the operation of the law as it relates to reserved matters, to prohibit the Presiding Officer from submitting the Bill for Royal Assent.

72.  After a Bill has received Royal Assent, paragraphs 4(1), 15(1) and 25(1) of Schedule 6 to the Act respectively empower the Advocate General, the Attorney General and the Attorney General for Northern Ireland to raise proceedings for the determination of a devolution issue.  Paragraphs 4(3), 15(3) and 25(3) provide that these provisions are without prejudice to the right of any other person to institute proceedings.  

73.  While the provisions above may be thought to give UK Ministers in general, and the Law Officers in particular, ample opportunities to consider the vires of proposed or actual provisions of Scottish legislation, none of them could be taken as preventing, or inhibiting, an accused person from challenging the vires of a provision under which he is being tried or sentenced; nor could they or should they inhibit the court from raising them ex proprio motu (cf Martin v HM Advocate
).  As we have said above, such a case raises an issue as to the boundary between the respective competences of the UK and Scottish Parliaments, and it is entirely appropriate that it should be decided by the Supreme Court.  That being the case, it is equally appropriate that the UK Government should be entitled to be represented in the proceedings.  
74.  We would accordingly propose no change in the system which allows for the referral of questions as to the legislative competence of the Parliament to the Supreme Court, but we would exclude from those questions questions raising issues under section 29(2)(d). 

75.  The summary of our position is set out at the beginning of this paper.
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