DEPARTMENT FOR TRANSPORT
ATOL REFORM: SUMMARY OF CONSULTATION RESPONSES AND GOVERNMENT DECISIONS
EXECUTIVE SUMMARY
INTRODUCTION

Last Summer, the Government consulted on reforms to the Air Travel Organisers' Licensing (ATOL) scheme, with the aim of updating it to reflect today's market for holidays including a flight.   While the insolvency of a better travel business is relatively rare, it is essential that the ATOL scheme continues to protect consumers clearly, consistently and effectively.   

Developments in the travel trade have meant that it can be very difficult for consumers (and in some cases the travel trade) to know if a holiday is protected under the ATOL scheme or not. There is a very strong case to address this lack of clarity so that consumers can be certain about their rights if their travel company fails and use them accordingly.  The finances of the scheme also need returning to financial self-sustainability, while the lack of a consistent regulatory framework for businesses selling holidays including a flight has also been a concern to many in the travel trade.  

The consultation set out proposals to address these issues in two parts. The first focussed on initial reforms that can be put in place in the short term through new regulations.  The second was concerned with medium to longer term reforms, including some that would need new primary legislation before they could be implemented.    

This document summarises the 82 responses received from a range of stakeholders and sets out the Government's decisions on the reforms consulted on.  
PART 1 INITIAL REFORMS
Initial reforms would be put in place through new ATOL regulations.  The main reforms proposed in the consultation were:

· Extending ATOL protection to Flight-Plus holidays sold by tour operators and travel agents. Flight-Plus are holidays including a flight and living accommodation or car hire, which consumers request over a period of 2 consecutive days.  

· Changes to the way in which some Flight Only sales by travel agents and tour operators are exempted from the ATOL scheme

· All those booking a ATOL protected package holiday, Flight Plus or flight should receive a clearly recognisable document confirming their rights under the scheme.  

Views were sought on a number of detailed issues about these reforms including whether the Government's micro business moratorium should apply. 

Details for the Government's response to key questions in the consultation are summarised below,  with a fuller response on all the questions in the main document. 

General 

There was support for the principle of the reforms in many responses, although not all. The responses raised specific detailed points about the proposals, including seeking  further information about how they might work in practice.  Since the consultation closed we and CAA have continued to engage with a range of stakeholders to clarify the detail of the proposals.

Implementation date

On 25 October, we announced that the planned implementation date for the reforms would be April 2012, rather than 1 January proposed, in recognition of the points made in many consultation responses about the difficulty of completing the necessary preparations for the start of 2012.  The reforms are now intended to come into effect on 30 April.  This should ensure that the new regulations are implemented fully, consistently and in a way that minimises the scope for error and subsequent confusion amongst passengers. Further transitional arrangements are proposed for the ATOL Certificate (see below).

Flight-Plus

The extension of the ATOL scheme to Flight-Plus holidays is a key part of achieving the objective of the reforms of giving consumers greater clarity, which was recognised in many responses.  Taking account of  consultation responses and further discussion with stakeholders, we will 

· clarify that the regulations do not mean that airlines will need an ATOL licence for the sale of Flight Plus holidays. At present the Secretary of State does not have the necessary legal powers to require this.   

· provide greater certainty about when a Flight Plus has been created. This will now be triggered when a consumer 'requests to book' a flight and other key holiday elements within the two consecutive day period, rather than just 'requests' them.  

· make clear that if any of the key constituent elements (the flight, living accommodation and/or car hire) is cancelled by a customer so that the definition of a Flight Plus is no longer met, the Flight Plus no longer exists and the obligations of the Flight Plus arranger cease to apply

Other aspects of the proposals in relation to Flight-Plus will remain broadly as consulted on.

ATOL Certificate

The ATOL Certificate is an important tool to create greater clarity for consumers about when their holiday or flight is ATOL protected.  Many consultation responses supported the principle of the ATOL Certificate, but a number from the travel trade were concerned about the practicalities of producing it and the increased cost and burden this would entail.   CAA has been working with the travel trade to develop the form and content of the ATOL Certificate in a way that address many of the issues raised in consultation responses.   

These discussions have shown that a number of businesses are unlikely to be in a position to issue the ATOL Certificate accurately and reliably on the implementation date of 30 April, due to the work needed to change IT and other systems.  To avoid possible confusion and to ensure a uniform approach, we are introducing transitional arrangements from April to October 2012. In this period, businesses will not be required to provide an ATOL Certificate, but must give consumers certain information that clearly shows their holiday is ATOL protected. The ATOL Certificate must be provided from 1 October 2012, well in time for the start of bookings for 2013 summer holidays.

Other changes to the draft regulations in relation to the ATOL Certificate are:
· the ATOL Certificate must be provided to a consumer once the first payment for a Flight-Plus is made, regardless of whether this relates to the flight, living accommodation or car hire elements.  

· While agents of ATOL holders must supply the ATOL Certificate to consumers once a payment has been made, agents do not have to actually create it. This could be done by the ATOL licensed principal business and passed to the agent.  

Compliance options for smaller businesses

Most responses that addressed this point supported the Approved Body model.  CAA has continued to discuss the details of how this would work with the travel trade and has made good progress in further developing the model.  To avoid confusion with the same term used in the Package Travel Regulations, it has been re-named as the 'Accredited Body' model.   We have decided that the micro-business moratorium should be waived for the new ATOL regulations, reflecting consultation responses and the availability of the Accredited Body option as a means of reducing the regulatory burden of the scheme for micro-businesses. 

'Right to Fly provider' exemption for Flight-Only sales

Consultation responses and further discussion with stakeholders suggested that the Right to Fly provider (Right to Fly) exemption proposed would not meet the objective of providing greater confidence to consumers and could lead to a significant increase in ATOL protected Flight-Only sales.   In light of this, the Right to Fly exemption will  be replaced by one for appointed airline ticket agents who sell seats directly to consumers and provide confirmed tickets immediately on receipt of payment.  

PART 2:  HOLISTIC REVIEW OF MEDIUM TO LONGER TERM REFORMS
The main reforms considered here were whether holidays procured on an agent for the consumer basis and holidays sold by airlines should be included in the ATOL scheme.  This would require new primary legislation to increase the scope of the Secretary of State’s powers to make regulations on the ATOL scheme. Views on options to reform the management and funding of the ATOL scheme once it had returned to financial self-sustainability were also sought. 

Bringing holidays arranged on an 'agent for the consumer' basis into the ATOL scheme.

No responses opposed this proposal, and 26 of the 28 that gave a view supported it.  We believe that it is important that the Government has the necessary powers so that this type of holiday can be included in the ATOL scheme.  Agent for the consumer arranged holidays can be identical to Flight-Plus but would not have ATOL protection simply because of the way they the holiday was purchased. This is a real source of uncertainty to consumers.   

The Civil Aviation Bill, introduced in Parliament on 19 January 2012 contains new powers that would allow the Secretary of State to make regulations to include agent for the consumer holidays in the ATOL scheme.    Subject to the parliamentary process,  we would  fully consult stakeholders,  including an impact assessment, before deciding to make new  regulations under this power.  
Holidays sold by airlines  

Of the 50 responses that considered this point, 40 were in favour, 2 neither for nor against, with 8 opposed.   

Many responses from the travel trade strongly agreed with the proposal as a means of providing greater clarity for consumers as well as providing a 'level playing field' in relation to the regulatory requirements for airlines and tour operators selling very similar products.  

The responses that did not support the proposal were from the airline business. They pointed to the fact that package holidays sold by airlines were already protected, either under the ATOL scheme or other approaches allowed under the PTRs.    Some responses argued that sufficient protection mechanisms already existed.  
Considering the aim of improving consumer clarity, we have decided that Government should have the power to be able to include the sale of flight-inclusive holidays by airlines in the ATOL scheme.  This should ensure further greater clarity whilst also providing a more consistent regulatory framework for businesses selling flight-inclusive holidays.  The Civil Aviation Bill, introduced to Parliament on 19 January 2012 contains a power that would allow further ATOL regulations to be made to achieve this. 

While the alternatives mentioned by airlines do provide some financial protection, it is not as comprehensive as that under the ATOL scheme. Also, sales of Flight-Plus holidays by airlines cannot be included in the ATOL scheme without the new powers proposed in the Civil Aviation Bill.  

The power in the Civil Aviation Bill does not allow for Flight Only sales by airlines to be included in the ATOL scheme.   New legislation at EU level would be needed to require airlines to provide insolvency protection for all their passengers. The European Commission are considering this matter and we will consider any proposals they make, which we currently expect later in 2012. 

Options for reforming the way refunds and repatriations are organised in the ATOL scheme

The responses raised a number of interesting points in relation to this issue. This type of reform should be possible when the current deficit in the ATOL scheme has been repaid and the scheme is financially self-sustaining. CAA intends to engage with stakeholders on initial discussions including on the issues raised in the responses later in 2012. 

NEXT STEPS
The intention is to lay the new ATOL regulations in Parliament in March, and for them to come into effect from 30 April.
CAA will shortly be publishing a further information and consultation paper in light of the decisions set out in this document. The CAA will be asking for comments and will publish a revised Official Record Series 3 (including ATOL Standard Terms) 28 days before they come into force. 
The Civil Aviation Bill was introduced to Parliament on 19 January 2012.  Subject to the parliamentary process, we would fully consult stakeholders including an impact assessment on draft ATOL regulations made under the proposed revised powers.      

DfT  February 2012

INTRODUCTION
1. The Government  consulted on options for reform of the Air Travel Organisers’ Licensing (ATOL) scheme between 23 June and 15 September 2011.  
2. The aim of the reforms is to update the scheme so that it reflects better today's market for holidays including a flight.   While the insolvency of a travel business is relatively rare, it is essential that the ATOL scheme continues to protect consumers clearly, consistently and effectively.   

3. The travel trade in the UK is very dynamic and has changed considerably in recent years, driven by the use of information technology to put together and sell holidays.  Consumers have benefitted from the increased choice and diversity this has lead to.  However it has also meant that it can be very difficult for consumers (and in some cases the travel trade) to know if a holiday is protected under the ATOL scheme or not. There is a very strong case to address this lack of clarity so that consumers can be certain about their rights if their travel company fails and use them accordingly.  The finances of the scheme also need returning to financial self-sustainability, while the lack of a consistent regulatory framework for businesses selling holidays including a flight has also been a concern to many in the travel trade.  

4. The consultation set out proposals to address these issues in two parts. The first focussed on initial reforms that can be put in place in the short term through new regulations.  The second was concerned with medium to longer term reforms, including some that would need new primary legislation before they could then be implemented.    

CONSULTATION PROCESS
5. The consultation was sent to a wide range of stakeholders in the travel trade (tour operators and travel agents), airlines, representative organisations, other travel businesses, consumer organisations, as well as regulators and other public sector bodies.  

6. A stakeholder seminar on the reform proposals was held at the Civil Aviation Authority (CAA)  on 20 July 2011, addressed by Theresa Villiers, Minister for Transport  and Dame Deidre Hutton, chair of the CAA.  The Department also met a number of individual stakeholders throughout the course of the consultation period to discuss the reforms.  

7. 82 responses were received in total. We are very grateful to all stakeholders who took the time to engage so constructively with the consultation and provide written responses. Responses were received from the following categories of organisation.
	Type of organisation
	No. of responses


	Tour operators and travel agents

	47

	Travel trade representative bodies

	8

	Airlines

	6

	Airline representative bodies

	4

	Other travel related businesses

	8

	Consumer bodies

	4

	Regulators and other public sector 

	5

	Total
	82


A list of organisations responding to the consultation is at annex A. This document summarises the points made in the consultation responses and also sets out the Government's decisions on the way forward in light of the responses.

PART 1: INITIAL REFORMS

Q1: Do you agree with the proposed definition of a Flight-Plus as outlined above and set out in regulation 22?  If not, what alternatives do you propose and why?

8. 46 responses addressed this issue.  22 of these supported the definition, 13 opposed it.  The remaining 12 were neither fully for nor against it.

9. Many of the supporting responses did so in principle, but raised questions of detail about how the definition would work in practice, as did other responses. For example a number raised the issue of whether a package holiday sold with separate car hire should be a Flight-Plus, and if so what the implications of this were for the Flight-Plus arranger. A number of responses from the travel trade said that Flight-Plus sold by airlines should also be included in the regulations.
 In principle, we agree with the proposed definition of Flight -Plus.
Tour operator or travel agent
 At its simplest, we believe the Flight Plus  definition is adequate and should go a long way to reducing the risks that consumers continue to suffer when buying component part rather than a complete package.  Travel trade representative body
‘Any new ATOL system must provide a level playing field, which means that airlines must be included in any reforms from the outset.’ Travel trade representative body
10. Others responses raised detailed issues such whether holidays lasting under 24 hours should be included as a Flight-Plus,  what the nature of a ‘request’ for a flight or living accommodation was and what the phrase 'in connection ' with meant when describing the link between flight and living accommodation.      

‘We do not agree that arrangements which cover less than 24 hours should be excluded from the definition.’  Travel trade representative body
‘The phrase “…. in connection with …..” has the potential to be interpreted in a number of different ways.’  Tour operator or travel agent

11. Of those who opposed the definition, a number did not agree that Flight-Plus should be ATOL protected, arguing that ATOL type protection should be limited to package holidays.  Several responses argued that the focus should be on the contractual relationship between booking a flight and other services, not when consumers had purchased two separate products from the same website.  Some believed the complexity of Flight-Plus would cause increased confusion amongst consumers rather than increased clarity, and also be confusing for the travel trade. 
‘We believe that dynamic packaging of a flight and lodging and/or car hire, should constitute Flight-Plus and therefore be ATOL protected, but on the strict condition that all components are booked at the same time and within the same transaction. Travel trade representative body
‘the 'Flight-Plus' proposal will NOT provide clarity for the traveller, quite the opposite in my opinion, and I would argue that it does not provide them with any better financial protection in reality either.’ Tour operator or travel agent
The Government’s decision
12. The extension of ATOL protection to Flight-Plus is a key measure in the reforms.  It is central to meeting the aim of improving clarity for consumers, as many more holiday arrangements made through an intermediary will be ATOL protected regardless of whether the way they were constructed and sold fits within the legal definition of a package.  Many, although not all, responses support the measure in principle.  A number of detailed points raised are more issues for clarification rather than requiring changes to the draft regulations.  In light of this we intend therefore to make only limited changes to the definition contained in the draft regulations.  
13. One of these is in relation to the word 'request' as used in the definition of a Flight-Plus.  We appreciate that this could be interpreted as either a very general request for information on options for living accommodation (for example) in a particular resort or area or a much more specific request to book a particular  hotel (or somewhere between the two).  After further consideration, our view is that the appropriate interpretation is a 'request to book'.  We do not believe that a Flight-Plus should be created if a consumer books a flight and requests living accommodation at the same or following day, but then does not actually book the accommodation until several weeks later.  A consumer in these circumstances may be unlikely to believe that that the holiday was similar to a package.  The burden on businesses to maintain records of this type of request over possibly months would also be significant.  Draft regulations 22 and 23 will be amended to reflect this 
14. In response to some of the other specific points raised in the consultation responses:

· a package holiday sold with separate car hire (or other relevant holiday elements) would constitute a Flight-Plus if the other conditions in the regulations were met.  In the revised Air Travel Trust Payment Policy contained in the CAA’s ATOL reform Information Paper
 published on 9 November 2011, the Trustees of the ATT said that where the package element was procured by a Flight-Plus arranger from an ATOL licensed business and that business failed, the ATT would (subject to the terms of its  Trust Deed and published policy) reimburse the Flight-Plus arranger the full cost of the package (please also see Question 4 below for further discussion of the revised Payment Policy).

· We do not believe that Flight-Plus lasting less than 24 hours should be included in the regulations.  Few trips of the type covered by the Flight-Plus definition – such as those involving a flight out of the United Kingdom along with hotel and or car hire are likely to be under 24 hours in duration.

· The term ‘in connection with’ should be given its usual meaning when describing the relationship between a flight and living accommodation and/or car hire.  For example it means a flight and living accommodation to be used as part of the same trip.

· To provide further clarity, the draft regulations will be revised to make clear that a Flight-Plus ceases to exist, if  a consumer cancels a flight or living accommodation that formed part of it so that the arrangement no longer meets the definition in the regulation. 
Q2: The Department's view is that a short time period between requesting elements of a Flight-Plus is most appropriate. Given this, do you agree with the proposed time period in which elements of a Flight-Plus must be requested by a consumer?  If not, what alternative do you propose and why?

15. 35 responses addressed this point. Of these, 8 agreed with the proposed time period of two consecutive days during which the elements of a Flight-Plus had to be requested.   16 did not support the proposal, while the other 11 were not fully in support or fully against.  

‘The consensus … was that while the majority of bookings would be made within a 24 hour period, there are significant variations to this. However. [the respondent]  was unable to agree on an alternative time frame. It therefore concurs with the proposed time frame set out in the consultation.’ Regulator or other public sector
16. A point raised by some travel agents that operate predominantly on-line, was the difficulty of identifying when a Flight-Plus had been created when the request for a flight and other holiday elements were not made in the same transaction.  Booking systems were not currently set up to track this type of transaction, and changing them to do so would be costly.  Some of these respondents suggested Flight-Plus should be limited to holidays that were made in one transaction.  

 ‘Actively tracking transactions over the suggested time period in order to determine whether they constitute flight plus poses immense practical problems, constitutes a disproportionate burden on business and will further distort the travel agency market to put online travel agents at a competitive disadvantage.’  Tour operator or travel agent
17. 3 responses suggested a longer 7 day period as a means of reducing the scope for businesses seeking to avoid the regulations by encouraging requests to be made outside the 2 consecutive day period.  One response argued for an open ended period, another that that it should be an issue for the travel agent and consumer to decide.   

 ‘This should apply regardless of the timeframe. We do not agree with the assessment that consumers buying additional services at a later date would not expect these to be covered.’ Tour operator or travel agent
18. Some responses sought clarification about how a Flight-Plus could be created voluntarily, in circumstances where requests were made outside the specified time period.
The Government’s decision
19. We believe that there has to be some period of time in which requests for the elements of a Flight-Plus must be made.  Restricting Flight-Plus to holidays made in a single transaction would be unlikely to extend protection significantly beyond that which already exists for package holidays.  It would also provide a ready means of avoiding the regulations by splitting transactions so that they take place at separate times.  An entirely open ended period,  that is up until departure, would also be unsatisfactory given the uncertainty and potential for confusion there would be about what elements were or were not protected.

20. While there was support from several responses for a 7 day period in which requests could be made as stronger deterrence against delaying requests to avoid the regulations, we intend to stay with the two consecutive days approach in the draft regulations.  This should act as a deterrent to potential avoidance. It is also more likely to be in line with consumers’ perceptions that they are buying a package type holiday.

21. We appreciate that some businesses may face some difficulties in modifying booking systems to identify when a Flight-Plus has been created, regardless of whether a 2 or 7 day period is specified.  One approach to this may be to ask consumers at an early point in the booking process if the product is for use with any other holiday products purchased the same or previous day.  A negative response would indicate that a Flight-Plus was not being created.  It may also give the business the opportunity to propose the purchase of other holiday products.   

22. It should also be possible for a Flight-Plus to be created voluntarily at the request of the consumer even if the initial requests were made outside the specified period. 
Q3: Do you support the proposed definition of a Flight-Plus arranger in regulation 23?  If not, what are your reasons? What alternatives might be proposed?

23. 30 responses addressed this question, 17 supported the definition of a Flight-Plus arranger as set out in the draft regulations.  9 neither supported nor opposed it, while 4 were against. 

24. In support of the definition, a consumer body said

 ‘[The respondent ] supports the proposed definition of a Flight-Plus arranger in draft regulation 23 believing it is important that the definition of Flight-Plus arranger is as wide as possible to provide maximum protection for consumers.’ Consumer body
25. One point made by many responses was the need for greater clarity about whether holidays arranged by 'click through' from one website to another were covered by the proposed definition of a Flight-Plus arranger.  Several responses said that the definition should not apply to cases where there was common ownership between brands, but the branded businesses competed against each other.   

‘Consumers identify with brands through which they have purchased services, much more so than which companies operate under the same parent company’.  Tour operator or travel agent
26. One response pointed out that as drafted the Flight-Plus arranger definition in the regulations would also apply to airlines, contrary to the consultation document which said that airline Flight-Plus holidays could not be covered by the regulations.  A number of other responses sought clarity about the position of airline Flight-Plus holidays following an article on the issue in the travel press.

‘Broadly agree, but we believe packages and Flight -Plus arrangements sold by airlines should be bought into the ATOL scheme at the earliest possible time. Without this happening, there is no clarity to the consumer; the airlines have an unfair competitive advantage over other travel arrangers and there is a loss of APC Revenue.’  Tour operator or travel agent
The Government’s decision
27. The draft regulations will be revised to make clear that airlines cannot be Flight-Plus arrangers. At present, the Secretary of State does not have the necessary powers to regulate airlines in this way (although see Question 14).   
28. Our view is that the broad definition of a Flight-Plus arranger in the draft regulations should ensure that a wide range of different holiday arrangements will be covered by the regulations, to the benefit of consumers. We believe this includes businesses which pass a consumer’s travel dates, destination and other details through to another website.  However the Department and the CAA will monitor how this works in practice and if necessary consider options for addressing major issues arising, possibly through guidance. 
Q4: Do you agree with the proposed liabilities of Flight-Plus arrangers in regulation 24 to 29 to provide alternative or refunds in the event of the insolvency of a supplier?  Do you agree with the proposed changes to the ATT payment policy outlined in paragraph 4.28 and annex F?  If not, what are your reasons and what alternatives could you suggest? 
29. Of the 31 responses that addressed this question, 13 supported the proposed liabilities of Flight-Plus arrangers, 10 partly supported them or did not express a clear opinion  while 8 were opposed.

30. Many responses from tour operators and travel agents were in favour of the proposed liabilities in principle.  A number argued that Flight-Plus arrangers should be permitted to offer a refund rather than a replacement holiday in the event of a supplier failure, or for the liability for replacement holidays to be limited to the price or equivalent of the original Flight-Plus.

‘Travel agents should only have to offer an alternative up to the same price.’        Tour operator or travel agent
 ‘It is unrealistic to monitor suppliers and their capacity to become insolvent and we consider that it would be more equitable to refund customers the amount they paid for their holidays rather than to provide alternative flight accommodation which will invariably be more expensive.’ Tour operator or travel agent
31. Some responses were concerned about the additional burden the liabilities would place on Flight-Plus arrangers. Some others, including a consumer body, thought that the liabilities should be extended so that they matched those placed on package tour operators in the Package Travel Regulations
 (PTRs). 

‘…..the Package Travel Regulations obligations and definitions should be cross-referenced to these proposals.’  Consumer body
32. A number of responses did not support the proposed changes to the Air Travel Trust's payment policy that would allow payments to Flight-Plus arrangers when an ATOL licensed flight supplier failed.  

 ‘certain Flight Plus arrangers will be receiving payment of monies that have effectively been paid by other ATOL holders – and this is to all intents and purposes subsidising the business risk of those Flight Plus arrangers.’ Tour operator or travel agent
33. Responses from airlines and a representative body argued that as airlines were not intermediaries for travel services (other than when selling package holidays), they could not be liable for the failure of suppliers. 

34. Finally, a number of responses raised concerns about the availability of supplier failure insurance for Flight-Plus arrangers to mitigate the risk of the proposed liabilities. 

‘Given the recent concerns expressed over Supplier Failure Insurance this should not be relied upon as the solution for supplier insolvency.’ Tour operator or travel agent
The Government’s decision 
35. We intend to maintain the protections for consumers in the event of the failure of a holiday element supplier as set out in the draft regulations.  We do not believe it would be appropriate for Flight-Plus arrangers to provide all the protections for consumers that are in the PTRs: Flight-Plus arrangers are likely to be acting primarily as agents for suppliers so it would not be appropriate to make them responsible for, for example, the proper performance of the contracts as the PTRs require package organisers to do.   

36. However, we would expect the liability to provide replacement holiday elements in the event of the failure of a supplier in the draft regulations to be interpreted by businesses in a similar way to the same obligations on package tour organisers in the PTRs.  This includes the words 'suitable alternative arrangements' and 'impossible' in draft regulations 25 and 26. 

37. The availability of supplier failure insurance to Flight-Plus arrangers is a concern and we are aware that the number of suppliers is currently quite limited.  However, an increase in demand for this type of service may well result in an increase in supply.  

38. Annex 2 of the CAA's Information Paper included revisions to the Air Travel Trust's Payment Policy from the version included in the ATOL reform consultation.  The revisions set out the Trustees’ proposal to make payments to Flight-Plus arrangers when an ATOL licensed flight supplier becomes insolvent.  In this circumstance, the Trust intends to arrange and fund repatriation for consumers on holiday.  It would also make a contribution to the cost of providing alternative flights for consumers yet to travel.  The contributions paid to any one Flight-Plus arranger in a year will be capped, and an administration charge will be payable per passenger included in the booking for which a claim to the Fund is made.  We support the revised Payment Policy. 

Q5: Do you agree with the proposals to create an Approved Body as a new option for small businesses to meet the requirements of the ATOL scheme?

39. 19 responses were in favour of the Approved Body (AB) proposal and 2 responses did not support it.  A further 7 were neither clearly supportive nor opposed. A total of 28 responses addressed this question.

40. Many of the supportive responses agreed with the proposals in principle, but said more information was needed on the detail of how ABs would operate and the potential costs, particularly given the proposed 1 January 2012 date for implementation.  Clear guidance on application criteria and financial monitoring requirements was seen as important. 

41. A number of responses were anxious that businesses operating under the AB arrangements had the same obligations as other ATOL licensed businesses including paying the same level of ATOL Protection Contribution (APC).

 ‘The operation of the ATTF should be the same in relation to Approved Body ATOLs and directly licensed ATOLs and the APC should also be the same.’ Tour operator or travel agent
42. A Consumer body and a regulator supported the proposals provided that consumers received the same level of protection as holidays sold by ATOL licensed businesses. 

‘We see the rationale behind this approach but safeguards will need to be in place to ensure consistency in the level of protection offered and a level playing field.’ Regulator or other public sector
43. Several responses from the travel trade and representative bodies raised the possibility of different models of AB, including where such a Body, perhaps a trade association, would administer a part of the ATOL scheme on behalf of the CAA.  

44. One regulator that opposed the proposal argued that commercial organisations should not be allowed to be ABs, which was a term with a specific meaning in the PTRs.  The other response opposing the proposal argued that it was too complex and that existing approaches for small businesses, such as the Small Business ATOL, were adequate. 

‘[The respondent] feels, however, that commercial enterprises should not be “Approved” since it appears to convey a heightened status without the enterprise being accountable for its members or providing additional benefits to consumers.’ Regulator or other public sector
 ‘No – this unnecessarily complicates the process of ATOL Licensing. Having used the SBA scheme for five years before proceeding to a Full ATOL, we found it not to be overly costly or burdensome to administer.’  Tour operator or travel agent
The Government's decision
45. In order to avoid possible confusion with 'Approved Bodies' in the PTRs, the regulations will refer instead to 'Accredited  Bodies' (AB). 

46. We are attracted to the concept of ABs as a further compliance option for the large number of smaller businesses expected to be brought into the ATOL scheme as a result of the reforms.  The concept builds on existing travel trade relationships and organisations while providing consumers the same level of protection as businesses that have an ATOL licence.  We intend therefore to implement the proposals in the draft regulations.  

47. The CAA's Information Paper set out further details of how applicants to become  ABs would be assessed by the CAA as well as the ongoing requirements for organisations that become ABs.  Drafts of the terms of the agreements with AB member businesses were also in the Information Paper.  Further details will be published in the CAA’s forthcoming further information and consultation paper.  

48. The CAA is continuing discussions with organisations that may apply to become ABs and also with other membership organisations that may want to consider taking over some administrative aspects of the ATOL scheme in place of CAA.
49. In discussions with the travel trade an issue was raised about how the current relationship between some travel agent consortia and 

· their member businesses operating in branch offices; and

· homeworkers 

fitted in to the proposals for ABs.   

50. Our view is that businesses running branch offices and homeworkers of a travel consortia that has its own ATOL licence are acting as agents for that consortia as they have the ability to enter the travel consortia into binding contracts with consumers.    So for the sale of package holidays and Flight Onlys neither the business running the branch office nor homeworkers need an ATOL licence.   But under the new regulations all businesses arranging Flight-Plus holidays must have an ATOL licence or be a member of an accredited body. This includes businesses running branch offices, workers and even employees (which are simply a special form of agent). 
51. It is not our intention that all employees, and those with a similar status, of travel consortia should be accredited body members or hold their own ATOL licence; they are effectively part of an ATOL licensed business.    However, it is our intention that businesses (or workers that effectively run their own business) that can bind the travel consortia into an obligation to supply a flight that is part of a Flight-Plus either hold their own ATOL licence or are a member of an AB. The new regulations will clarify this matter.
52. The Impact Assessment
 includes revised estimates of the costs of becoming a AB, including the proposed licence application and renewal fees.

Q6: Do you agree that there should be a written agency agreement between principal and agent ATOL businesses covering the points in regulation 30? If not why not, and what reasons do you have?

53. 36 responses gave views on this question.  21 were in support of agency agreements, 10 were not wholly for or against, while 5 were opposed.   

54. Of those that were supportive, many could see the benefits of clarifying the relationship between agent and suppliers to reduce the scope for misunderstanding and to allow prompter payments to consumers in the event of insolvency.  A number of responses noted that their business already had agency agreements with some or all of its partners, and that these arrangements were good business practice. 

‘We agree that there should be a written agency agreement, because this will formalise the relationship between principal and agent and will therefore minimise any misunderstandings concerning the relationship should either party fail.’ Travel trade representative body
55. Many responses from the travel trade also pointed out the administrative burden and cost of having to put in place new agency agreements or change existing ones, particularly given the proposed implementation date of 1 January 2012.  These costs needed to be reflected in the Impact Assessment.  Some responses were also uncertain about the scope of the obligation; whether it applied to sales of Flight Onlys, Flight-Plus and package holidays, or just some of these. 

‘While it would be possible to create agreements with agents with whom we do business regularly the administrative burden of putting this in place with every agent would be costly and time consuming.’ Tour operator or travel agent
56. The responses that opposed the proposal pointed to the significant cost of putting agreements in place for example to ensure a wide range of products was available to consumers.  One response thought that agreements were best practice but it should not be a requirement under the regulations for businesses to have them. 

‘Yes - but it should it should be part of best practice and come under agency law rather than CAA ATOL legislation.’ Tour operator or travel agent
The Government's decision
57. We believe there is a strong case for requiring formal agency agreements between ATOL licensed businesses acting as a principal and their agents, whether for Flight Only or package holiday transactions, including where these might form part of a Flight-Plus. We do not therefore intend to change the draft regulations on this.  The CAA's Information Paper included standard terms that would need to be included in such agreements, which should reduce the cost of preparation.    

58. An estimate of the cost of putting the agreements in place in included in the Impact Assessment.

Q7: Do you agree with the offences and penalties created? If not what alternatives do you propose?  Are prison sentences appropriate for any breach of the ATOL regulations?  Do you agree with the due diligence defence? 

59. 18 responses to this question supported the proposed criminal offences and penalties, as well as the due diligence defence.   A further 3 responses did not fully support the proposals, but were not opposed to them either.  5 responses did not support criminal sanctions.

60. Some of the responses that supported the proposed criminal sanctions argued that a prison sentence should only be an option for the most serious offences.  Others argued that civil enforcement under Part 8 of the Enterprise Act 2002 should be an available option for offences where criminal sanctions did not seem appropriate.

‘We do feel that for more serious breaches of the more substantive provisions of the draft regulations imprisonment is appropriate.’ Tour operator or travel agent
‘…we consider that contravention of the ATOL regulations should constitute a civil rather than a criminal offence as the latter is disproportionate to any acts of breach committed.’ Travel trade representative body
61. The responses that did not support criminal sanctions favoured instead a civil law enforcement approach.  A majority of responses to this question agreed with the proposed due diligence defence.

The Government's decision 
62. We believe it is appropriate to have criminal sanctions for breach of the ATOL regulations to act partly as a deterrent to their breach but also to provide access to civil sanctions.

63. We do not therefore intend to change the offences in the draft regulations or the due diligence defence, with one exception: to make a breach of draft regulation13, about restrictions on when flight accommodation may be made available, a criminal offence.  This was omitted from the draft regulations in the consultation by an oversight.  It broadly continues an offence under the existing ATOL regulations although extends this to cover similar circumstances as regards Flight-Plus.  
64. We believe it is important for the CAA to have access to a range of types of sanction to ensure the regulations are effectively enforced.  To this end, we propose to take further steps to make civil sanctions available to CAA.  This could be through the Civil Aviation Bill which would allow the sanctions in the Regulatory Enforcement and Sanctions Act 2008 to be applied to criminal offences in the ATOL regulations, or through including the ATOL regulations as one of those to which the enforcement approach in Part 8 of the Enterprise Act 2002 can be applied.  

Q8: Do you believe that micro businesses and start ups should be exempt from the parts of the draft regulations dealing with Flight-Plus?  What would the impact of the moratorium be on the micro businesses concerned?

65. Of the 39 responses that answered this question, 3 supported micro businesses being exempt from the proposed ATOL regulations, 6 were neither clearly in favour nor against while 30 did not support an exemption.

66. The responses that supported the exemption could see the benefits to small businesses from not being subject to the proposed regulations on Flight-Plus.  One response suggested that micro businesses should be exempt but should be able to opt in to the ATOL scheme.   

 ‘We support the moratorium, but recognise that some micro businesses will see the advantages of opting for ATOL protected flight plus sales, and they should have the freedom to make that choice.’ Travel Trade representative body
67. Those neither in favour nor against could see the potential benefits of the exemption, but queried its impact on consumer protection and clarity.  One response proposed further research on the potential impact of the exemption.

68. The great majority of responses did not support the exemption. An important reason for this was that it cut across one of the reforms' key objectives of providing greater clarity to consumers about whether their holiday was protected or not.  Some responses thought the exemption would undermine the whole purpose of the reforms.  A further concern was that it would create an unfair advantage for small businesses competing against those that were required to comply with the regulations.   Some responses pointed to the AB proposal (see question 5) as a means of allowing small business to comply with the ATOL regulations at a reduced cost. 

67% of Members have indicated that they believe such an exemption would have a negative impact on clarity for the consumer. Furthermore, such an exemption could cause significant damage to the very businesses the exemption would seek to support. Travel Trade representative body
‘Allowing opt outs for micro business will not help consumers and will support a two tier consumer protection system.’ Other travel business
‘However this opt-out would increase complexity, reduce transparency and leave many travellers without cover.’ Travel Trade representative body
The Government's decision 
69.   We have decided that the micro-business moratorium should not be applied to the new ATOL regulations.  This reflects the great majority of views in the consultation responses. We have also taken account of the options developed by CAA to reduce the regulatory burden on small and micro-businesses; the Accredited Body model in particular should mean significantly lower costs for micro-businesses brought in to the scheme as a result of the reforms.  The Government places a great deal of importance on reducing the burden of regulation on small and micro-businesses and expects CAA to work with the sector to reduce the burden further.

Q9:  Do you agree with the proposal to amend ATOL protection for Flight Only sales in this way and the rationale behind it?  
70. While there were 31 responses on this point, just 3 supported the proposal that Flight Only sales under the ATOL scheme should not be eligible for refunds in the event of the insolvency of the travel agent or other ticket seller.  6 responses were neither fully for nor fully against, while 22 did not support the proposal.     

71. The main reasons for those not supporting the proposal were that it would be confusing to consumers to have a different level of ATOL protection for Flight Only sales and also that it was inequitable for the same APC to be paid for Flight Only sales as packages and Flight-Plus but with a lower level of protection being provided.  Other reasons for opposing the proposal were the additional complexity it would cause and the potential financial impact on some businesses.

‘this proposal would mean two very different organisations carrying one (identical) symbol – the ATOL logo – but offering very different levels of financial protection from one another.  Only confusion can result.’ Travel Trade representative body
‘We do not agree with the change as it will reduce consumer protection… This does not make sense to the consumer and is in effect saying you have no protection on your purchase under ATOL unless you are overseas at the point of insolvency.  This makes the concept of ATOL protection even more confusing for customers.’ Other travel business
72. Some responses thought that the proposal might be more acceptable if Flight Onlys paid a lower rate of APC, while one could understand the rationale for the proposal in terms of the effects on the Air Travel Trust Fund.    

‘it is clearly to the benefit of the Air Travel Trust Fund to limit its liabilities in this way in respect of flight only sales.  Our primary concern, however, would be the risk that the consistency of protection under the ATOL scheme will be diluted, and that customers will therefore lose confidence in the scheme.’ Tour operator or travel agent
73. The responses had different views on what the best approach for Flight Only sales in the ATOL scheme was.  A number favoured excluding all Flight Onlys in order to create a clear line between protected holidays and unprotected Flight Onlys, while other proposed including all Flight Onlys including those sold directly by airlines. Responses from airlines were firmly against insolvency protection for Flight Onlys.

The Government's decision
74. Reflecting the points made in the consultation responses,  the Revisions to the Air Travel Trust Payment Policy in the CAA's Information Paper propose an alternative approach, of limiting protection to repatriation just in cases where a Flight Only is procured from an ATOL licence holder as part of a holiday organised on an agent for the consumer basis.  We support this approach as a more proportionate way to meet the objectives of the original proposal.

75. We do not propose to make more radical changes to the treatment of Flight Onlys in the ATOL scheme, for example either by including or excluding all Flight Onlys.   

Q 10: Do you support the 'right to fly provider' exemption as set out in the draft regulations, including the concept of a 'specified operator'?  If not what changes would you propose?

76. There were 32 responses that commented on this point.  15 supported the Right to Fly (RTF) exemption, 10 were neither fully supportive nor against, while 7 were opposed.

77. Many of the responses in favour supported the principle of giving consumers greater confidence that tickets issued by agents would be honoured by an airline, including when the agent issuing them had failed.   However a number of responses from the travel trade queried whether airlines would be content to agree to the proposals to accept any ticket issued under the RTF exemption.  Others were concerned that the exemption might encourage consumers to purchase tickets through airline websites rather than travel agents.

‘We anticipate that most airlines will be unwilling to provide a blanket commitment that they will always allow customers to travel if they have booked through an Agent and hold a ticket, and as such, this proposal runs the risk of removing a class of business in its entirety.’   Tour operator or travel agent
78. Some responses sought more information, including about who the specified operators would be. Others believed that there was not a significant issue that needed to be addressed and were content with the current 'ticket provider' exemption.  Some other responses proposed that airlines should be able to choose which agents were RTF providers.

‘This support is conditional, however, upon it being made clear that a “specified operator” is permitted to identify to the CAA the individual “right to fly providers” in respect of whom it is willing to be classified a “specified operator.”’  Tour operator or travel agent
79. Responses from some airlines and their representative bodies did not support the RTF exemption.  They believed becoming specified operators would place disproportionate burdens on airlines, who would have to accept any ticket sold by an agent who they may have no control over, potentially even if airline terms and conditions had not been met.   

'[The respondent] contends in the strongest possible way that this proposed reform is massively confusing, unfair and subjects airlines to disproportionate outcomes. Airline representative body
‘We propose that, at the very least, the right to fly documents must reflect the true intention and not rely on a blanket removal of terms and conditions, which simply wouldn’t work.  Such provision must also account for the fact that there will be occasions when a carrier will need to refuse carriage where there is non-payment, for example in the event of a fraud.’ Airline
The Government's decision
80. Responses to the consultation suggested that the proposed approach would not meet the policy objective of providing greater confidence to consumers and could result in a significant  increase in the number of ATOL protected Flight Only sales.  Further detailed discussions between airlines and the CAA confirmed this view.  Airlines saw current safeguards imposed by IATA and through general UK contract law as sufficient and that measures to impose greater liabilities on them would be disproportionate, meaning that many airlines would not choose to become specified operators.  

81. In light of this the 'Right to Fly' exemption proposed in the draft regulations will be amended.  The regulations will now state that a business will be exempt from the need to hold an ATOL licence if they are an airline ticket agent.    This business will be defined as an agent for an aircraft operator who sells directly to the consumer where a confirmed ticket is issued immediately.  The definition of confirmed ticket will include any documentation which provides the consumer access to the flight without the need for further payment.  In order to benefit from this exemption, the business must be able to demonstrate that it is an appointed agent using written agency agreements. The exemption will only apply to sales made for travel with the airline who has appointed them.  It will also be clear that any sale where an airline agent sells through another travel business should always be ATOL protected. 

82. To enable consumers to gain comfort before and after purchasing a ticket in this way, the CAA will work with airlines to establish the means by which a consumers can verify whether a specific business is an appointed agent and to check that the ticket they purchased has been issued correctly and will allow access to the flight without the need for further payment.  So while consumers buying tickets under this exemption will not receive an ATOL Certificate, they should be able to check that their booking has been authorised by the airline.

Q11: How can it best be ensured that the proposed certificate is effective and proportionate, with costs kept to a minimum?  Are there any practical difficulties with the proposals? 

83. 64 of the responses provided comments on this question, the greatest number for any of the questions.  Of these 18 were in favour of the ATOL Certificate as proposed, 23 were neither fully in favour nor against it while 23 did not support it. 

84. Those in favour saw the clear benefit to consumers of having a defining document setting out clearly when their holiday or flight was ATOL protected.  

‘The proposal to include a requirement to provide a certificate for any company selling an ATOL-protected product is a good one. There is not currently sufficient information provided to the consumer when booking a holiday through a tour operator/travel agent as to whether that holiday is protected or not.’ Consumer body
85. But a large number of these responses and those that were either fully for or against raised practical issues about how the ATOL Certificate would operate in practice.  These included whether agents should be responsible for issuing the ATOL Certificates or if this was better a role for principles (that is businesses holding an ATOL licence); the details to be included on the Certificate, which many argued should be as simple as possible; and the timing of when it should be issued in relation to finalising itineraries and accepting payments.   A number of responses favoured an electronic ATOL Certificate that could be downloaded from CAA's website. Some stressed the need for the ATOL Certificates for Flight-Plus, package holidays and Flight Onlys to be clearly distinguishable.

‘In practice however, a lot of services are unknown until later on in the confirmation process. My query is what should appear on the ATOL certificate if a particular service is as yet unknown.’ Tour operator or travel agent
‘The certificate should not be issued on behalf of the ATOL holder by a third party (eg on behalf of a tour operator by a travel agent).’ Tour operator or travel agent
86. Those responses opposing the ATOL Certificate were mainly from the travel trade.  Many thought it was an unnecessary extra piece of paper work that would not provide greater clarity for consumers.  Respondents were very concerned about the practicalities of producing the certificate, believing it would be burdensome and costly for their businesses. 

‘this will certainly require significant IT developments to our reservation/invoicing system and I am concerned that this is going to be a very costly exercise, something that we could well avoid during what are already challenging trading conditions in the UK. ‘Tour operator or travel agent
‘The administrative burden of doing this will be huge for us and the cost of updating our software unaffordable.’ Tour operator or travel agent
87. The timetable for introducing the ATOL Certificate on 1 January 2012 featured highly as a concern among a number of responses, including from those that supported the Certificate in principle as well as those who were against or neither for nor against.

The Government's decision
88. We see the proposed ATOL Certificate as an important tool in creating greater clarity for consumers about when their holidays are ATOL protected and the extent to which that protection applies.  Some of the responses were concerned about the need for agents to issue this document.  While we believe that it is essential that the consumer receives this document as soon as money is passed over, this does not require that an agent has to create the ATOL Certificate.  For the avoidance of doubt, the draft regulations will be amended to refer to the agent supplying the ATOL Certificate.  It could be created by an ATOL licensed business acting as a principal.
89. The regulations will also be amended to clarify that an ATOL Certificate must be given to a consumer as soon as the first payment for a Flight-Plus, package holiday or Flight Only is received.  This will make clear that this may be a payment for a non-flight element of a Flight-Plus if this is received first. 

90. The CAA has been working closely with the travel trade, with input from consumer groups, on the design of the ATOL Certificate including to address concerns about its practicality and potential additional costs.  Good progress has been made on these issues and draft versions of the Certificate were included in CAA’s  Information Paper published on 9 November.   CAA will specify the form and content of the Certificate in its forthcoming further information and consultation paper.
91. In the course of the continuing work between CAA and the travel trade, it has become clear that a number of businesses may not be in a position to provide ATOL Certificates to consumers at the time of receiving payment from the proposed implementation date of April 2012. This is due to the work needed to IT and other systems to put the necessary arrangements in place. 

92. In light of this, we propose to amend the draft regulations to include transitional arrangements which will mean that from April 2012  information will have to be provided to consumers to confirm that their holiday or flight is ATOL protected within three days of a first payment being made.  The ATOL licence standard terms will detail what information should be provided.   From October 2012 the full ATOL Certificate in the form and content set out by CAA will have to be provided at the same time that the first payment for a holiday or flight is taken.    

Q12:    We also welcome comments on any other aspects of the draft regulations not mentioned above, including the proposed transitional arrangements.
93. A range of points were raised in response to this question.  One made by over half of all respondent was about the proposed implementation date of 1 January which was seen as too ambitious to allow businesses to prepare sufficiently for the reforms' introduction.  A number of respondents were concerned that this would lead to only partial implementation that could undermine the effectiveness of the reforms. 

‘[The respondent] has some serious concerns that the Government’s timetable for the implementation of the new system in January 2012 is highly ambitious and potentially endangers the quality of the reforms and the preparations necessary to meet the significant challenges of extending protection.’ Travel Trade representative body
‘the timescale and necessary work required in being able to meet the deadline is not achievable.’  Travel Trade representative body
94. Some other points made in response included:

· support for exempting sales for business purposes from the Flight-Plus requirements

· the need for clarity about the VAT treatment for Flight-Plus arrangers under the Tour Operators Margin Scheme (TOMS)

· the importance of educating consumers about the reforms 

· concerns about the definition of 'compliance manager' in the draft regulation

The Government's decision
95. In light of concerns about the 1 January implementation date in the consultation responses, the Government announced on 25 October 2011 that the reforms would now be implemented on 30 April 2012.  This should ensure that the regulations can be implemented fully and consistently, minimising the scope for error and subsequent confusion amongst passengers.  The final regulations are expected to be laid before Parliament in March to come into effect on 30 April.

96. We support the principle of excluding sales to businesses from the ATOL scheme, although it is not possible to exempt any sales of package holidays given the requirements of the PTRs.  Accordingly  CAA are planning to make a formal exemption from the regulations for Flight Plus and Flight Only sales to corporate entities..  A draft to this effect will be included in CAA's  further information and consultation paper.

97. HMRC’s position regarding TOMS and Flight-Plus arrangers remains as set out in the consultation document.  The provision of more detailed guidance on this issue is under consideration by HMRC although decisions have yet to be taken on the content or timing of any guidance. 
98. We agree that educating both consumers and businesses about the reforms is important.  CAA is developing proposals to inform the travel trade about the reforms so they can be clearly and accurately explained to consumers.  CAA is considering options for a public education campaign later in 2012 to tie in with the main booking period for the summer 2013 holidays and the launch of the ATOL Certificate.  To be most effective, this would best be coordinated with similar action form the travel trade, which the CAA are working with industry to achieve.    
99. The concept of 'compliance manager' in the draft regulations will be replaced with that of an 'accountable person'.  Where applicable, this will be a director of a company. The accountable person will be ultimately responsible for ensuring that the business complies with the ATOL regulations and licence conditions.

100. Although not a matter included in the consultation,  we have decided to change the way in which Small Business ATOL (SBA) licensed businesses pay the ATOL Protection Contribution (APC), as set out in the Civil Aviation (Contributions to the Air Travel Trust) Regulations 2007 (the ATT regulations).   These regulations will be changed so that the APC rate payable by SBA businesses will be that in force when a booking is made, rather than when the SBA licence is renewed.  

101. In line with Government policy on review and sun-setting of new regulations, the new ATOL regulations will be reviewed within 5 years of coming into force.  The timing will need to take account of progress on proposals to revise the Package Travel Directive.  The new regulations will also 'sunset' the requirement for Flight-Plus holidays to be protected under the ATOL scheme seven years after the regulations come into force.  
PART 2: HOLISTIC REVIEW OF MEDIUM TO LONGER TERM REFORMS

Q 13: Should holidays sold on an ‘agent for the consumer’ basis be brought within ATOL?  If so, what are your reasons?  If not, why not?  

102. 28 responses addressed this point. 26 were in favour of including holidays arranged on an 'agent for the consumer' basis into the ATOL scheme, two were neither for nor against. No responses opposed the proposal.  

103. The respondents in favour could see both the benefit to consumers of protecting such holidays as these were likely to resemble Flight-Plus or package holidays, as well as the need to close a potential loophole in the ATOL scheme.  

'… from the point of view of the consumer, there is not a significant difference in the experience of buying a holiday/package from a travel agent whether they are sold on an ‘agent for the consumer’ basis or not and therefore the current situation means that it is confusing for the consumer to know whether they are covered or not. Therefore we strongly support the proposition that holidays sold on an ‘agent for the consumer’ basis are brought within ATOL.’  Consumer body

104. One response proposed that 'agent for the consumer' arrangements for holidays should no longer be allowed.

The Government's decision
105. We believe it is important for ensuring greater consumer clarity and closing possible avoidance approaches that the Government has the necessary powers so that holidays procured on an agent for the consumer basis can be brought within the ATOL scheme.  The measures outlined in the consultation document that can be undertaken under secondary legislation should have some effect in improving consumer awareness of the implications for their protection of arranging holidays in this way. But this would still not address the lack of clarity arising from different levels of statutory protection for holidays that may be identical or very similar simply because of the way they are transacted.  The Civil Aviation Bill, introduced to Parliament on 19 January 2012, contains a clause that extends the Secretary of State's regulation making powers so that agent for the consumer holidays could be brought into the ATOL scheme through new regulations.  This would only be done following the outcome of further consultation on the regulations and an Impact Assessment. 
Q14:
Should airlines be included in ATOL, so that consumers receive the same protection for all Flight-Plus and flight inclusive package holidays sold in the UK?  If so, what are the reasons?  If not, why not?

106. Of the 50 responses that considered this point, 40 were in favour, 2 neither for nor against, with 8 opposed.  Those in favour included travel trade and representative organisations, consumer bodies, regulators and other public sector organisations. Those opposed were all airlines and their representative bodies. 

107. Many responses from the travel trade strongly agreed with the proposal as a means of providing greater clarity for consumers as well as providing a 'level playing field' in relation to the regulatory requirements for airlines and tour operators selling very similar products.  A number of these responses saw the different treatment of airlines and the travel trade in relation to the ATOL scheme as unfair.  It would also be important to ensure airline holidays sold on a 'click through' basis were covered.  Some called for prompt action for this reform to be implemented. 

‘95% of … Members believe that airlines should be included within the ATOL scheme. Our Members believe that airlines must be included in the ATOL scheme if it is to achieve the Government’s stated objectives of the reform.’  Travel trade representative body
Yes, all airlines should be included in the ATOL scheme. …...it is a matter of equality of treatment both in terms of consumer protection and in terms of fair competition.  The presumption, therefore, should be in favour of their inclusion  Tour operator or travel agent
108. A large number of responses supporting the proposal favoured going further by including all flights sold by airlines in the ATOL scheme or equivalent as a way of providing absolute clarity to consumer that they would be protected. Recognising that the European Commission were looking at the wider issue of airline insolvency, some responses urged the UK to put in place its own arrangements should the Commission not do so. 

‘We would like to see all flight sales brought within the scheme.’  Tour operator or travel agent
109. One response supported the proposal in terms of clarity for consumers, but thought that the potential impact on competition needed consideration.

110. Several of the responses that did not support the proposal pointed to the fact that package tours sold by airlines were already protected, either under the ATOL scheme or other approaches allowed under the Package Travel Regulations (PTRs).  CAA's existing financial monitoring of UK airlines also meant that requiring airlines to be ATOL licence holders would be disproportionate and un-necessarily costly.  Some responses argued that sufficient protection mechanisms already existed.  Others said that airlines should not be covered by the ATOL scheme where they only provided links to customers to purchase accommodation, car hire and other holiday services from other website.  Another response called for further consultation with airlines once an impact assessment had been produced.  
‘We have not to date seen substantive or compelling argument as to why airlines should be drawn into the ATOL regulation…’  Airline
‘With the exception of those airlines which are already engaged in sales of qualifying packages holidays as Tour Operators, low fares airlines, which sell overwhelmingly via their own websites, are neither principals nor agents for suppliers of hotels or car hire, the airline having merely transferred the enquiry through to the relevant supplier’s own website by means of a click through.  Any purchase by the customer is then subject to that supplier’s distinct Terms and Conditions and payment effected to the supplier in a separate transaction.  Consistent with this, airlines should not be brought within the scope of ATOL.’ Airline representative body
The Government's position
111. Considering the consultation responses and the aim of improving consumer clarity about financial protection for flight-inclusive holidays, we have decided that Government should have the power to be able to include the sale of flight-inclusive holidays by airlines in the ATOL scheme.  This could ensure further  clarity on the scope of financial protection for consumers, whilst also providing a more consistent  regulatory framework for businesses selling flight-inclusive holidays.  The Civil Aviation Bill, introduced to Parliament on 19 January 2012 contains a power that would allow further ATOL regulations to be made to achieve this. 
112. Some airlines argue that their inclusion in the ATOL scheme is unnecessary as there is already sufficient protection against their insolvency through credit cards, scheduled airline failure insurance and voluntary repatriation fares.  We consider that although these options do provide some financial protection, it is not as comprehensive as that which is provided by the ATOL scheme, which guarantees in the case of insolvency a full refund if a passenger is yet to travel, or repatriation at no extra cost if already abroad.  

113. We also recognise that several airlines already have an ATOL licensed subsidiary business through which they sell package holidays as a way of complying with the PTRs.  Airlines may also protect their package holidays using other approaches permitted under the PTRs.  However, sales of Flight-Plus holidays by airlines cannot be included in the ATOL scheme without the new powers proposed in the Civil Aviation Bill.  Including holidays sold by airlines in the ATOL scheme would therefore result in a more consistent and coherent regulatory framework for businesses selling holidays including a flight, with the same obligations for tour operators, travel agents and airlines in the scheme.   
114. Assuming the power in the Civil Aviation Bill becomes law as drafted, new regulations would be required to bring holiday sales by airlines into the ATOL scheme. This would be preceded by a full consultation and impact assessment,   the outcome of which would determine if the regulations were to be made.   
115. Given this, it is likely to take some time before holidays sold by airlines could be included in the ATOL scheme. We believe that 2013 is the earliest possible date.  By then, the ATTF's deficit should be on course to be paid off, and CAA is expected to have made progress its work on alternative options for the management and funding of the scheme (see question 16 and 17 below).   This  may mean the ATOL scheme’s costs can been reduced for all businesses as well as allowing a wider choice of compliance options.  The Department and CAA plan to take forward initial work on options with stakeholders in 2012. 
116. In deciding on the way forward , we have had to consider the impact of the EU Services Directive (implemented in the UK by the Provision of Services Regulations 2009
).   The aim of the Services Directive is to promote and support the single market in services.  One way in which it does this is to place tight restrictions on the requirements, such as a licensing scheme, that a Member State can put on a business established in another Member State in order for the business to offer services in its territory.  This is not relevant to the sale of package holidays which are of course subject to the Package Travel Directive (PTD). However, the Services Directive is applicable to Flight-Plus.  This means that it would  not be possible to require airlines (or other businesses) established in other EU Member States but not in the UK to obtain an ATOL licence for their sales of Flight-Plus.    

117. This position is not satisfactory, but is required under EU legislation.   We would allow such airlines to opt in to the ATOL scheme if they wished.  If they chose not to, the lack of an ATOL Certificate for Flight-Plus type holidays they sell  may  prompt consumers to consider alternative arrangements for insolvency protection.  As part of the negotiations to revise the PTD there is a good case for arguing that insolvency protection for Flight-Plus type holidays should become an EU wide requirement, which should resolve this issue.
118. The power in the Civil Aviation Bill does not allow for Flight Only sales by airlines to be included in the ATOL scheme.   New legislation at EU level would be needed to require airlines to provide insolvency protection for all their passengers. The European Commission are considering this issue and published an impact assessment of a number of options in March 2011.  We will consider any proposals made by the Commission on this, which we currently expect later in 2012. 

119. Some responses suggested that the ATOL scheme should be funded through a levy on all flight sales, perhaps as part of Air Passenger Duty. The revenue would be used to meet refund and repatriation costs.  Notwithstanding arguments about whether such an approach is warranted, such a levy may well constitute a tax which would require the revenue to be earmarked for the ATOL scheme, contrary to long established Government policy on hypothecation of tax revenues.  Further, as noted above, the Government believes that travel companies and holidaymakers should meet the full cost of the ATOL scheme, not taxpayers.         
Other points in the Civil Aviation Bill 
120. As noted above, the powers in the Bill would allow the Secretary of State to make ATOL regulations to bring holidays arranged on an agent for the consumer basis and those sold by airlines into the scheme.  In addition, the Bill gives the Secretary of State a new power that allows regulations to put requirements on  ATOL licensed businesses in relation to goods and services that may be provided alongside a flight as part of a holiday.  These regulations could also give consumers a right to take legal action if a business doesn't meet those requirements.  This could be used to give consumers a means of seeking redress against an ATOL licensed business that hadn't met its obligations to them, as an alternative or supplement to CAA taking formal enforcement action. 

Q15:
What information do you have that would allow the Department to complete an Impact Assessment on the two options?   For example how many holidays are currently purchased on an agent for the consumer basis?  How many airlines might be affected, and what volume of package and Flight-Plus they sell?                    

121. Some 15 responses provided information relevant to the Impact Assessment (IA) on the proposed regulations as well as to inform one on proposals requiring new primary legislation.  A revised IA on the regulations is available on the Department's website. An initial high level IA for the reforms in the Civil Aviation Bill is expected to be available in the Spring.  
Q16: What are your views on the arguments for or against reforming the way refunds and repatriations are currently organised?  What advantages and what barriers do you envisage?  
Q17: Do you have any views on what options might be considered in more depth by the Department and CAA?  

122. 28 responses addressed one or both of the above questions, which are summarised together here due to the very similar issues they cover. Most responses supported the need to review how refunds and repatriation were managed under the ATOL scheme.

123. There was general support for the way that the CAA handled repatriation of ATOL protected passengers, although some responses called for better information to be provided to passengers abroad and for CAA to be more proactive in dealing with affected travel agents.  

 It has been recognised for many years that repatriations are generally carried out efficiently and with as little disruption as possible. We think it very unlikely that the method of repatriation could be improved upon for those overseas when their charter flights are cancelled Travel trade representative body 
124. A number of responses identified shortcomings in how claims for refunds were dealt with by the CAA, with considerable support for the actions identified in the independent report by Walter Merricks
 about how claims handling could be improved.  

‘A frequent problem is that there is no definitive guidance as to from whom the consumer should seek to receive compensation, for example in some instances consumers have been urged to seek compensation from their credit card company, others from the tour operator themselves.’ Consumer Body
 ‘Refunds do have to be made rather more speedily than has been the case recently although the speed of repatriation has been excellent.’  Tour operator or travel agent 
125. Many responses could see a continuing role for CAA or a central body to organise repatriations, but one response argued that increased use of credit cards for bookings and the trend for later bookings meant protection should be restricted to repatriation.

126. A number of responses favoured an approach to financial protection that was at least in part risk based. However, some responses argued that a return to a bonding based approach was unlikely to be realistic given the reduction in size of that market since the APC was introduced in 2008.  Others thought that insurance may not be an appropriate means of ensuring funding for ATOL protection, although this was supported by one response.  Some responses favoured a flat rate APC as part of the approach, others did not. One response called for more proactive scrutiny of struggling businesses.  

‘We do not believe that the private sector - and especially the insurance sector - is capable of providing the structure required to handle such an important issue.  Insurance companies will simply walk away from any risk which they feel will damage their future profits.' Travel trade representative body  
127. Several responses were in favour of allowing non-air packages sold by ATOL licensed businesses to be protected by the ATOL scheme, as a way of reducing burdens on businesses.  More generally, there was a view in some responses that the ATOL scheme and PTR protections could be better coordinated within Government, with one Government department being responsible for both.   

‘This duplication of responsibility for the protection of prepayments (BIS) and repatriation (DfT and FCO) means that the Department for Business, Innovation and Skills (BIS) and the Department for Transport (DfT) (through the CAA for ATOL Regulations) operate schemes which are compulsory, but which do not complement one another.’ Tour operator or travel agent 
128. A number of responses supported an independent body or Government being responsible for regulating the travel trade.  Several responses rejected the option of the travel trade being responsible for regulating itself. 
The Government's decision
129. The consultation responses raised a number of interesting points in relation to medium term reforms to the management and funding of the ATOL scheme once the deficit has been repaid.  We and the CAA will consider all the points made carefully as we develop more detailed work on the options, with a view to initial discussions with stakeholders in 2012. 

Q18:  We would welcome any preliminary views and evidence on PTD reform as it relates to packages involving air travel, and on EU thinking on airline insolvency.  

130. 29 responses answered this question.  There was widespread agreement that the PTD was in need of revision - one response arguing that it was no longer 'fit for purpose'.  While some responses supported the proposals to reform the ATOL scheme in advance of the PTD review given the time it would take for new EU legislation to take effect, others thought the reforms should be delayed until there was greater clarity about what the review might contain so as to avoid potential confusion and conflict with the proposed reforms. 

‘We are concerned that there is not a common position throughout Europe and it makes sense for the UK to implement reforms without waiting for EU reforms.’ Tour operator or travel agent 
‘We strongly believe that ATOL in the round should be reviewed following the EU’s review of the Package Travel Directive and Airline insolvency protection, to avoid any conflicts or unnecessary duplication of regulation.’ Airline
131. There was support for the PTD review to revise the definition of a package, including that it should cover 'dynamic packages', and for consumer protection to be extended to more or all holiday like arrangements in order to provide clarity and consistency.  

 ‘We support the extension of protection to include all products which look like existing holiday arrangements – i.e. products sold (about) at the same time intended to be used together.’ Tour operator or travel agent 
132.  Some responses argued that Member States should continue to have flexibility about their financial protection arrangements, as long as these adhered to EU wide standards.  One response called for a more fundamental review of whether the insolvency protection was still needed and if so what the best way of providing it was.  

133. There was also some support for the European Commission's work looking at options for airline insolvency.  However a number of responses from airlines thought that new regulations on this would be disproportionate given the very small share of airline passengers that are affected by insolvency and the alternative means of protection available.  These include payment by credit card, the special repatriation fares typically offered by airlines to stranded passengers and the ongoing financial monitoring of EU airlines under airline licensing arrangements.

‘regulation to protect passengers in the event of airline insolvency is unwarranted.’ Airline representative body 
 ‘regulating would be a disproportionate measure, especially as protection is already available to passengers through other channels such as self insurance, SAFI, Package Travel Directive, some credit card schemes, Regulation 1008/2008 and IATA.’ Airline
The Government's position

134. We understand that the European Commission may make formal proposals to revise the PTD in the latter half of 2012.  This may lead to an agreed Directive in 1 or 2 years, with typically a further 2 years for Member States to transpose the Directive into national laws.  Even allowing just a year for transposition, the earliest revised regulations would take effect in UK law would be 2014.  We still believe that it is necessary to take steps in the short term to address current issues with the ATOL scheme.

135. The Department for Business Innovation and Skills (BIS) lead for the Government on the PTD  and will be preparing a formal UK position once details of the proposals are known.  This will include consideration of extending insolvency protection to Flight-Plus type holidays offered for sale in all EU Member States. 

NEXT STEPS
136. We are working to finalise the ATOL reform regulations, and aim to lay these in Parliament in March.  They will come into effect on 30 April 2012.  

137. The CAA will very shortly be publishing a further information and consultation paper which will take into account the decisions set out in this document as well as views expressed in response to their previous Information Paper. The CAA aim to publish final Standard Terms in mid March.

138. The Civil Aviation Bill was introduced to Parliament on 19 January 2012. Subject to the Parliamentary process, it is expected to become law by mid 2013.  We will consult on draft regulations to be made under the new powers. Final decisions on whether to go ahead with the regulations will be based on consultation responses and the results of an Impact Assessment. 

Annex A
List of those who responded
	A Golfing Experience
	International Passenger Protection

	Aardvark Safaris
	John Proctor Travel

	ABTA
	Just Grenada Group

	Advantage
	Just Sardinia

	Air Transport Association of America
	Karnak Travel

	Air Travel Trust Trustees
	Kerala Connections

	All Leisure Group
	Lastminute

	Alpine Action
	Llama Travel

	Amro Worldwide
	Long Travel

	Association of ATOL Companies
	Martins World Group

	Association of Independent Tour Operators (AiTO)
	Nomadic Thoughts

	Atipac
	Oasis overland

	Azores choice
	Office of Fair Trading 

	Barrhead
	Olympic Holidays

	BAR-UK
	On Holiday Group

	Brightwater
	On the go

	British Airways 
	Prestige Holidays

	Cathay Pacific
	Ramblers Worldwide

	Cedarberg
	Sam McKee Ltd

	Ciceroni
	Scottish Passenger Agents Association

	Civil Aviation Authority
	Ski safari

	Consumer Alliance in Travel
	Spear Travels

	Consumer Council Northern Ireland
	Tangey Tours

	Co-operative Travel
	The Discovery Collection

	Cox and Kings
	Thomas Cook

	Dragoman Travel
	Trading Standards Institute

	Easyjet
	Transat

	Elman Wall
	Travel Republic

	European Low Fare Airline Association (ELFAA)
	Travel Supermarket

	European Technology and Travel Services Association (ETTSA)
	Travel Trust Association

	Eventia
	Travelling Naturalist

	Expedia
	Tribes Travel

	Ffestiniog travel
	Tropic Breeze

	Field Fisher Waterhouse
	TUI

	Flybe
	UK Cards association

	Group Travel Business forum
	Vacations group

	Guild of Travel Management Companies (GTMC)
	Virgin Atlantic

	Holiday Travel Watch
	Which?

	Honeyguide Wildlife Holidays
	White Hart Associates

	Inntravel
	Wildlife Trails

	International Air Transport Association  (IATA)
	Winetours


� ATOL Reform: Information paper on possible changes to the Civil Aviation Authority’s Official Record Series 3, Including ATOL Standards Terms


� SI 1992 No 3288, The Package Travel, Package Holidays and Package Tour Regulations 1992


� [Link to revised IA]


� SI 2009 No 2999


� http://www.caa.co.uk/docs/33/Report201104.pdf
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