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Non-confidential version

News Corporation/ British Sky Broadcasting Group Plc

Submission to Ofcom

EXECUTIVE SUMMARY AND CONCLUSION

This submission is made by News Corporation ("News Corp") in respect of the proposed
acquisition by News Corp of the entire issued and to be issued share capital of British Sky
Broadcasting Group plc ("Sky") that News Corp does not already own (the "Transaction").

The Secretary of State is considering whether to take appropriate measures to protect
“legitimate interests” pursuant to Article 21(3) EUMR and issued a European Intervention
Notice in relation to the Transaction on 4 November 2010. Ofcom issued an Invitation to
Comment on media public interest considerations in relation to the Transaction on 5
November 2010.

This submission addresses issues which are relevant to Ofcom’s initial investigation of the
Transaction in relation to the public interest consideration specified in section 58(2C)(a) of
the Enterprise Act.

This submission is structured as follows:
(a) Section 2: Background to the parties and the Transaction

(b) Section 3: Legal framework and relevant public interest consideration and
sufficiency of plurality

(c) Section 4: The Transaction will not change the quality of editorial influence
over Sky News

(d) Section 5: No impact on setting of the news agenda
(e) Section 6: Sufficient plurality post-Transaction

News Corp has engaged FTI Consulting and Perspective Consulting to prepare reports
on media public interest considerations relevant to the Transaction. These reports are
provided in Annex | and Annex Il respectively.

A Glossary of abbreviations used in this submission is provided in Annex Ill.
In summary:

(a) In the UK, News Corp is mainly a newspaper enterprise for the purposes of the
Enterprise Act and Sky is a media enterprise serving mainly a TV audience. This
means that the only audience for whom plurality could conceivably be reduced as
a result of the Transaction is a cross-media audience.

(b) The Transaction involves News Corp acquiring full legal control of Sky over which
News Corp already has commercial influence and a degree of control, as
recognised by the UK authorities.
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In relation to TV broadcasting, commercial influence does not equate with editorial
influence. This was found by the CC and confirmed by the CoA in the Sky/ ITV
case. It cannot be assumed that the Transaction will bring about a significant
actual change in the editorial independence of Sky News.

Furthermore, the regulatory framework and the deep culture of editorial
independence in UK TV broadcasting combine to protect internal plurality within
the media enterprise that will serve a cross-media audience post-Transaction.

In any event, even if Ofcom wanted to assess the Transaction on the basis that
there will be no internal plurality constraint in relation to Sky News post-
Transaction, there would be a sufficient plurality of voices available to cross-media
audiences post-Transaction. The strength, number and range of cross-media
voices has increased since enactment of the Communications Act and there is
every reason to believe that this cross-media diversity will continue post-
Transaction.

We also considered, following the Sky/ ITV precedent, whether there were
particular individuals within the UK population who currently rely only on news
content from Sky News and News International. This grouping was found to be of
a minimal size (0.3% of the UK population).

This submission and its annexes contain confidential information which should not be
disclosed to third parties without News Corp’s prior written consent.
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BACKGROUND TO THE PARTIES AND THE TRANSACTION
The Parties

News: News Corp is a diversified global media company with operations in eight industry
segments: filmed entertainment; television; cable network programming; direct broadcast
satellite television; integrated marketing services; newspapers and information services;
book publishing; and other. News Corp had total assets as of 30 June 2010 of
approximately US$54 billion and total annual revenues of approximately US$33 billion for
the fiscal year ended 30 June 2010.

The activities of News Corp are conducted principally in the United States, Continental
Europe, the United Kingdom, Australia, Asia and Latin America.

News Corp is a Delaware corporation whose shares are listed on the New York and
Australian Stock Exchanges. News Corp has a secondary listing on the London Stock
Exchange.

In the UK, News Corp’s main activities include (through News International Limited) the
provision of newspapers and information services and (through HarperCollins Publishers
Limited) book publishing.

News Corp owns 39.14% of the shares in Sky, and is entitled to exercise 37.19% of the
voting rights in Sky. According to the UK CC, News Corp at present has a degree of
control of Sky."

Sky: Sky is a holding company for a number of subsidiaries, which are active in a variety
of economic sectors in the UK and Ireland, including:

(a) the creation of “linear” TV channels (i.e., channels offering a series of
programmes which are available to view at a scheduled time of broadcast). Sky’s
linear pay TV channels are supplied on a wholesale basis to cable, DTT, and
IPTV operators for them to retail to their subscribers in the UK and Ireland. Sky
also broadcasts a number of its TV channels FTA (or free-to-view) via DTH
satellite and via DTT;

(b) the retail distribution of Sky's and third parties’ linear pay TV channels via DTH,
IPTV, the Internet (via Sky Player),” and mobile technologies;

(c) the retail distribution of Sky's and third parties’ “audiovisual programming”
(referring to all types of content that satisfies consumers’ demand for audiovisual
services, regardless of how they are made available to consumers) via the
services known as Sky Anytime and Sky Player;

(d) the provision of retail telephony and broadband services to Sky’'s residential DTH
subscribers;

(e) the provision of conditional access, access control, and EPG services to
broadcasters and interactive service providers on Sky's DTH platform;

4] through Sky's advertising sales house, Sky Media, the sale of advertising and
sponsorship on Sky’s and third parties’ channels, and on other Sky services.

Sky is a public company whose shares are listed on the London Stock Exchange.

CC Report, paragraph 5.64.
Sky Player is an online application available over the Internet via PCs, games consoles and other consumer electronic
devices.
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The Transaction structure

The Transaction contemplates the acquisition by News Corp of Sky's shares it does not
already own. After the implementation of the Transaction, News Corp would exercise
sole control over Sky.

The Transaction is subject to the City Code on Takeovers and Mergers and would be
implemented by way of a public offer or court approved scheme of arrangement.

Timetable and regulatory review

On 15 June 2010, News Corp made an announcement pursuant to Rule 2.4 of the City
Code on Takeovers and Mergers of a possible offer to acquire the entire issued and to be
issued share capital of Sky that News Corp does not already own.

Pursuant to a Cooperation Agreement entered into by News Corp and Sky on 15 June
2010, Sky has agreed to co-operate with News Corp in seeking any necessary merger
clearances in relation to the Transaction from the relevant merger control authorities.

The Transaction is a concentration with a Union dimension and was notified to the
Commission on 3 November 2010. The Commission’s review of the Transaction at
Phase | is pending.

Rationale of the Transaction

The acquisition of the entire share capital of Sky constitutes an opportunity for News Corp
to achieve financial consolidation for a company with which it has been closely associated
for a long time, and which is mainly active in a sector that constitutes a core business for
News Corp.?

The Transaction will allow News Corp to achieve, among others, the following two main
objectives: (1) it will allow News Corp to diversify the geographic scope of its activities by
acquiring a significant presence in two territories, namely the UK and Ireland, where, as of
today, News Corp’s activities in the TV sector are rather limited; and (2) it will allow News
Corp to diversify its sources of earnings by consolidating a business, such as Sky's
business, whose earnings are less dependent on advertising than other News Corp
activities in the UK/ Ireland and elsewhere (and more linked to subscription fees paid by
TV viewers).

News Corp has activities in the pay TV sector outside the UK and Ireland.

LIBO2/RABS/2609420 Hogan Lovells
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LEGAL FRAMEWORK: RELEVANT PUBLIC INTEREST CONSIDERATION AND SUFFICIENCY OF
PLURALITY

Introduction

The Secretary of State is considering whether to take appropriate measures to protect
“legitimate interests” pursuant to Article 21(3) EUMR and issued a European Intervention
Notice in relation to the Transaction on 4 November 2010. Pursuant to such European
Intervention Notice, the Secretary of State asked Ofcom to investigate and report to him in
relation to the identified public interest consideration described is paragraphs 3.5 to 3.7
below. As Ofcom will be aware, News Corp has made detailed submissions to BIS
explaining why, in its view, there is no substantive basis for intervention. In particular, the
Transaction does not give rise to “exceptional circumstances” as to justify intervention in
accordance with the DTI Guidance, paragraphs 8.2 and 8.4, and we submit that this
background should inform Ofcom's advice to the Secretary of State to enable him to
determine conclusively the relevance of the identified public interest consideration.

As Ofcom is aware, the scope of its report and of the following determinations to be taken
by the Secretary of State, is limited to plurality considerations. News Corp is aware that a
number of third parties have made submissions that the Transaction will have detrimental
effects on competition (for example, it has been suggested that the merged group may
choose to bundle News Corp newspapers with Sky subscriptions with anticompetitive
effects). Such theories are, in any event, unsubstantiated and are based on hypothetical
assertions of what "may" or "might" occur following the Transaction, without evidence.
They speculate on commercial behaviour and its impact on competition and therefore fall
under the exclusive competence of the Commission.*

In light of the CC approach in the Sky/ ITV case, as endorsed by the CoA, an analysis of
plurality involves the following:

(a) a qualitative assessment of the range and variety of voices available to
audiences, taking into account both "external" and "internal” plurality, rather than a
bare assessment of the number of controllers;

(b) in terms of content types, the focus of the analysis should be the provision of
news, bearing in mind that any activities of Sky or News Corp in relation to the
supply of raw news or content or other services to third parties which do not
confer control over editorial policy are not relevant to the public interest
consideration;

(c) in terms of audiences, the Transaction can only conceivably affect a cross-media
audience, if at all; socio-economic groupings are not themselves relevant
audiences for statutory purposes, but only categorisations which may apply to
some members of an audience (or members of a readership).

After establishing what qualitatively changes post-Transaction, compared with pre-
Transaction in respect of the provision of news to a cross-media audience, it is then
necessary to assess whether or not that change would result in insufficient plurality in the
UK.

The relevant public interest consideration

The BIS statement accompanying the European Intervention Notice notes that, given the size of the acquisition, the
Commission will investigate the proposed acquisition on the grounds of competition and it will announce its own
decision by 8 December.

LIBO2/RABS/2609420 Hogan Lovells
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The relevant public interest consideration, on which the Secretary of State has asked
Ofcom® to report, and we understand from our correspondence with BIS, is set out in
section 58(2C)(a) of the Enterprise Act:

“the need, in relation to every different audience in the United Kingdom or in a
particular area or locality of the United Kingdom, for there to be a sufficient
plurality of persons with control of the media enterprises serving that audience.”

The manner in which an assessment of the sufficiency of media plurality is to be
conducted was considered in detail by the CC in the Sky/ ITV case. The CC took into
consideration views expressed by Ofcom, written and oral submissions from a number of
interested parties, contributions from academic and other experts, literature concerning
plurality and the Parliamentary debates connected with the relevant provisions, in coming
to its view as to what an assessment of plurality required. The CC's approach was
accepted and followed by the Secretary of State.

On the one important point on which the CC's approach was challenged in the CAT, the
CC's approach was ultimately endorsed by the CoA. The CoA concluded that, when
assessing the plurality of the aggregate number of relevant controllers of media
enterprises and considering the sufficiency of that plurality, the CC may, and should, take
into account the actual extent of the control exercised and exercisable over a relevant
enterprise by another. In light of this, it should not be necessary for Ofcom to re-open the
debate in areas where the CC has already made clear findings.

Plurality requires an assessment of the range and number of voices
In Sky/ ITV, the CC summarised its process as follows:

"We took the concept of plurality of persons with control of media enterprises to
refer both to the range and number of persons with control of media enterprises.
We concluded that a plurality of control within the media is a matter of public
interest because it may affect the range of information and views provided to
different audiences. We thought it important to draw a distinction between the
plurality of persons with control of media enterprises and the implications of that
plurality for the range of information and views made available to audiences. We
also thought that it was appropriate to distinguish between the range of
information, and views that are provided across separate independent media
groups (external plurality) and the range that are provided within individual media
groups (internal plurality).”®

The CoA confirmed that an analysis of plurality involves more than a bare assessment of
the number of controllers and encompasses an assessment of the range and variety of
voices available to audiences, taking into account both "external” and "internal” plurality.

"The word plurality can connote more than just a number exceeding one. It may
carry an implication of range and variety as well. Certainly it has that meaning in
subsection (2B). We consider that it does so in subsection (2C)(a) as well."’

The so-called "deeming provision" in section 58A(4) and (5) of the Enterprise Act means
enterprises may be treated as ceasing to be distinct if there is a change, if at all, in the
quality of control (including from the lowest, material influence, to the highest, legal
control) but does not preclude additional qualitative analysis.

In this submission, we refer to the assessment conducted by the Secretary of State and on which the Secretary of
State has asked Ofcom to report.

CC Report, paragraph 30.

CoA Judgment, paragraph 90.
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It is therefore necessary for the Secretary of State to consider to what extent the
Transaction changes the status quo ante (in which News Corp already has a degree of
control of Sky), so as to create a situation of insufficient plurality.

Focus of analysis should be news

The CC decided in Sky/ ITV that, in terms of content, the best metric to assess the range
of information and views presented to the public (and to assess plurality) was the
provision of news:

"We concluded that a plurality of control within the media is a matter of public
interest because it may affect the range of information and views provided to
different audiences.”

"The parties overlap in a broad range of content, but news and current affairs are
the genres most closely connected with the formation of public opinion about
issues of national significance through the communication of a range of
information and views. National news is an important genre of programming for
both ITV and BSkyB. Considering all content genres, including current affairs,
documentaries and satire, viewers rank news first in terms of ‘societal
importance’, with a majority of the public saying that news helps them feel part of
the democratic process. We also believe that news provision is a reasonable
indicator of, and better defined than, a wider range of other content relevant to the
formation of public opinion about issues of national significance. We therefore
focused on national news and refer to the range of information and views
communicated to audiences through the news as the ‘plurality of news.”

Consideration of other types of content provision, as raised in Ofcom’s consultation
document, does not assist in assessing plurality and, particularly, in light of the CC’s clear
finding in Sky/ ITV other content types should be should be regarded as irrelevant to a
plurality analysis. Indeed, to date this seems to have been accepted even by third parties
publicly expressing views about the merger who have focused their interest on news.

Supply of news content to broadcasters (in particular Channel 5) is not within the
scope of the legal consideration of sufficiency of plurality

The Secretary of State is required to consider only the plurality of persons with control of
media enterprises.

For the purposes of section 58 of the Enterprise Act, an enterprise is a media enterprise if
it “consists in or involves broadcasting”.'® A “media enterprise” is therefore not one which
consists in or involves the provision of news content or services to broadcasters.

That the supply of news content or services is not itself the focus of the plurality
assessment required by section 58 of the Enterprise Act is logical and consistent with the
overall regulatory framework, where the focus is not on the provider of content or ancillary
services but on the owner of channels and programming and editorial control. For
example, the entity that is licensed and regulated to provide a broadcasting service under
the Communications Act is “the person with general control over which programmes and
other services and facilities are comprised in the service (whether or not he has control

10

CC Report, paragraph 5.10.
CC Report, paragraph 5.32.
Section 58A(2), Enterprise Act.
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of the content of individual programmes or of the broadcasting or distribution of the
service)” (our emphasis).**

This has important implications for assessment of sufficiency of plurality in relation to the
Transaction. Any activities of Sky or News Corp in relation to the supply of raw news or
content or other services to third parties which do not confer control over editorial policy
are not within the scope of the public interest consideration.* In particular:

(a) although Sky provides raw news data and content to Five, Channel Five is the
relevant broadcasting licensee and controls the editorial policy of its channel;

(b) although Sky has won the contract to supply news content to IRN, it does not
control the editorial policy of the radio news service or the individual radio stations.

The regulatory framework thus draws a fundamental distinction between transactions and
interests which confer influence over editorial policy and those which do not. Only the
former are within the scope of a plurality assessment. The plurality assessment must
focus on whether there is a sufficient plurality of persons exercising editorial control over
media enterprises.

Concept of a relevant audience

The concept of an "audience" for a particular media outlet must be based on those people
who are exposed to the views and opinions of that media outlet and who could therefore
conceivably be impacted by any alteration in its presentation of the news. For a
newspaper the assessment must relate to the voices available to the UK readership. For
a television broadcaster the assessment must relate to the voices available to the
audience which watches TV broadcasts in the UK. For a merger between a newspaper
enterprise and a TV broadcaster the relevant audience is necessarily a cross-media
audience. It is in this context that any possible reduction of plurality and its impact on
"sufficiency" needs to be assessed.

For statutory purposes, socio-economic groupings or regions or “nations” of the UK are
not the starting point of the analysis and are not themselves audiences. These groupings
are not an "audience served by an enterprise”, they are categorisations which may apply
to some members of an audience (or members of a readership).

In Sky/ ITV, when considering the audiences reached by News International and Sky, the
CC concluded that there were no fundamental differences between socio-economic
groupings or between regions, or "nations” of the UK.

"We investigated the extent of such differences further using data from TGI and
Touchpoints. The results of this analysis are set out in Appendix I. Our view is
that, whilst viewing shares and readership vary somewhat by socio-economic
group, there are no fundamental differences in the significance of ITV, BSkyB and
News International to particular sections of the UK population. Nor did we find
any fundamental differences in the significance of ITV, BSkyB and News
International between nations within the UK."

As explained in the report by FTI at Annex I, there are no fundamental differences in the
significance of Sky News and News Corp to particular sections of the UK population or

11
12

13

Section 362(2), Communications Act.

It is noted that the CC did not aggregate either Five News or radio services receiving news content from Sky into Sky
News’ audience share when it reviewed the Sky/ ITV transaction.

CC Report, paragraph 5.50.
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nations within the UK. The Transaction will not result in there being insufficient plurality in
any sections of the UK population or nations within the UK.*

The Transaction can only conceivably affect a cross-media audience, if at all

In the UK, News Corp is mainly a newspaper enterprise for the purposes of the Enterprise
Act™ and Sky is a media enterprise serving mainly a TV audience.’® This means that the
only audience for whom plurality could conceivably be reduced as a result of the
Transaction is a cross-media audience:

(a) the number of controllers of television news broadcasters would not reduce as a
result (Sky would remain under entirely separate control from the other main
television news broadcasters: BBC, ITV and Channel 4)*’; and

(b) the number of controllers of newspaper enterprises would not reduce as a result
(News International would remain in entirely separate ownership from the other
main UK newspaper groups: the Daily Mail and General Trust, Trinity Mirror,
Northern & Shell, the Telegraph Media Group, the Guardian Media Group,
Independent News and Media and the Pearson PlIc).

The only context in which the number of controllers of news sources for any audience
would conceivably have reduced would be examining an audience’s consumption of news
across multiple media, taking into account at the very least exposure to both television
news and newspapers.

"Sufficiency" of plurality for relevant audience pre and post-Transaction

Once the Secretary of State has established what qualitatively changes post-Transaction
compared with pre-Transaction, and for which audience, he must then assess whether or
not that change will result in there being insufficient plurality in the UK.

The meaning of “sufficient plurality” is not developed in the Enterprise Act. The
Explanatory Notes to the Communications Act state in relation to section 58(2C)(a) that
"[t]he first limb of this subsection is concerned primarily with ensuring that ownership of
media enterprises is not overly concentrated in the hands of a limited number of

persons”.*®

There is no indication that Parliament considered plurality to be insufficient at the time of
enactment of the Communications Act which represents a relaxation of controls on media
ownership and, particularly, cross-media ownership. In these circumstances, it would be
legitimate to assume that intervention on plurality grounds is warranted only when it
reduces plurality to a level which is materially below that subsisting at the time of
enactment of the relevant legislation. In such a rich and diverse media environment,
which is even more true today than in 2002, it cannot be established that the Transaction
gives rise to serious public interest concerns.

The CC described its process as follows in Sky/ ITV:

14
15
16

17

18

See, further, FTI Report, paragraphs 6.19 to 6.23.

A “newspaper enterprise” means an enterprise consisting in or involving the supply of newspapers.

News Corp has other interests in the UK that are not relevant for present purposes, including the supply of content
that is available on the Fox channels.

Ofcom has also requested data as to the audience share of Fox News in the UK. While it is true that News Corp does
already control the Fox News Channel and that it could therefore be alleged that bringing Fox News and Sky under
common control would reduce the number of controllers of news broadcasters, this would fail to take into account the
exceedingly marginal position of Fox News in the UK. Fox News' share of news viewing is 0.08% (BARB, January to
October 2010).

Explanatory Note 802.
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"We have considered sufficiency by reference to the current levels of plurality,
having regard to any change in plurality that arises as a result of the acquisition.
Moreover, in considering the sufficiency of persons with control of media
enterprises, we have regard to the implications of the level of control exercised for
the range of information and views available. We considered this in relation to
both internal and external plurality."*

In Sky/ ITV, the CC (and the Secretary of State) treated Sky and News Corp as a single
enterprise by virtue of News Corp’s degree of control over the competitive policy of Sky.
It found that, as a result of the transaction it was examining in that case, Sky had acquired
material influence over ITV, an important UK broadcast news provider. Even in those
circumstances the CC concluded that sufficient plurality remained for each major
audience in the UK, both for a TV audience and a cross-media audience (taking into
account the readership of News International’s newspapers). As Ofcom will be well
aware, Sky was required to divest its shareholding in ITV to below 7.5%, for reasons
connected with competition and not media plurality.

In fact, a UK cross-media audience has actual or potential®® access to a wide range of
sources, including:

(a) all TV news broadcast in the UK;

(b) all national and local radio services available in the UK;

(c) all national, daily and Sunday newspapers circulating in the UK;
(d) all news magazines circulating in the UK; and

(e) all news available online, including but not limited to news available on dedicated
news websites, blogs and via aggregators.

Conclusion

Given the conclusions reached by the CC and the Secretary of State in the Sky/ ITV case,
it is extremely difficult to see how a transaction which does not involve ITV (with its
relatively greater broadcast news audience share), and the only impact of which is a
change in the quality of control between two enterprises which were deemed, in any
event, to form a single enterprise in the Sky/ ITV case, could have any adverse impact on
the sufficiency of plurality for any audience within the UK. In any event, the remainder of
this submission will show that this Transaction cannot jeopardise the editorial
independence of Sky News, has no impact on setting the news agenda and does not
result in there being insufficient plurality of voices for any relevant audience.

19

CC Report, paragraph 5.15.
Section 58A(7)(b), Enterprise Act states that the criteria for determining who can be treated as comprised in an
audience “may allow for persons to be treated as comprised in an audience if they are only potentially members of it”".
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THE TRANSACTION WILL NOT CHANGE THE QUALITY OF EDITORIAL INFLUENCE OVER SKY NEWS
Introduction

When analysing the possibility of the Transaction having an impact on plurality, it is
important to distinguish between, on the one hand, the degree of News Corp’s control
over Sky's commercial and competitive policy and, on the other hand, whether such
control would result in influence over the editorial policy of Sky News. Whilst the former is
relevant for jurisdictional purposes, it is only the latter that is relevant to a plurality
assessment. The two concepts are not aligned and this has been accepted by the CC
and, ultimately, the CoA in the Sky/ ITV case.

News Corp already has a degree of commercial influence over Sky which results in
"control" for Enterprise Act purposes, as recognised by a number of UK authorities.
However, despite this degree of control over Sky, News Corp does not currently exert
such control to influence editorial decisions of Sky News.

The key question is, therefore, whether the degree of News Corp’s influence over Sky
News’ editorial agenda would change as a result of the Transaction, and whether plurality
would be compromised as a result. The answer is clear. Although the Transaction would
result in an acquisition of full legal control over Sky, it will not change the fact that Sky
News enjoys and will continue to enjoy editorial independence. The same factors that
have preserved editorial independence to date, as recognised by the CC, will ensure
editorial independence going forward. Therefore, plurality cannot be compromised by the
Transaction regardless of any change in the level of News Corp’s control over Sky.

News Corp already has a degree of control over Sky

News Corp already has a degree of commercial influence over Sky which results in
“control" for Enterprise Act purposes. This has been recognised by a number of UK
authorities and is also evidenced by a number of factors that highlight the relationship
between News Corp and Sky.

The UK authorities have found that News Corp currently has a degree of “control” over
Sky:

(a) The OFT stated that “[BSkyB's] largest shareholder is News Corporation (News
Corp) with a 39.02 per cent stake, along with several directorships, which is
sufficient to confer control over BSkyB.”*!

(b) The CC assumed that, for the purposes of its analysis of the impact of the ITV
acquisition on plurality of news, “News Corporation had material influence over
BSkyB.”? On that basis, it assessed the impact of the acquisition on plurality of
news including the links with News Corp and concluded that plurality was not
affected. This conclusion was endorsed by the UK Government.

(c) Ofcom took into account the links between News Corp and Sky in its plurality
assessment on the basis that it treated “all media enterprises under the same
ownership or the same control as being controlled by one person.”?* It conducted
an in-depth review of the Sky/ ITV transaction on the basis that it established an
ownership link between ITV and News Corp whereby News Corp and Sky were
deemed to be part of the same enterprise.

21
22
23

OFT Report, paragraph 25.
CC Report, paragraph 5.64.
Ofcom Report, paragraphs 4.4-4.7.
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(d) The CAT Judgment recites that Ofcom, in its initial report, “assumed that Sky is or
may be controlled by News Corporation (39.1% shareholding held through a
number of News Corporation subsidiaries).”*

The factors which contributed to these findings remain relevant, in particular those
concerning News Corp's shareholding in, and representation on, the Board of Sky.

(a) Shareholding

News Corp was a founding shareholder of Sky and has remained its major shareholder
since it was listed in 1994. Currently, News Corp holds 39.14%° of the issued equity
capital of Sky and is the largest shareholder in Sky. As at 28 July 2010, there were only
two other shareholders with more than 3% of the equity capital of Sky, such
shareholdings being 3.10% and 5.02%.%

(b) News Corp’s representation on the Board of Sky

Since the public listing in 1994, at any given time there have been between four and five
directors on the Board of Sky that were (and are) affiliated with News Corp at the same
time as holding their office. The position of Chairman has been occupied by Mr. Rupert
Murdoch (1999 — 2007) and Mr. James Murdoch (2007 — present). Currently, there are
14 members of Sky's Board of Directors comprising 12 non-executive directors and two
executive directors. The four non-executive directors which currently hold executive
positions at News Corp are as follows:

0] Mr. James Murdoch (non-executive director and Chairman of Sky) was
the CEO of Sky with effect from 4 November 2003. On 7 December 2007,
he was appointed non-executive Chairman of Sky, having relinquished the
role of CEO. Mr. Murdoch is Chairman and Chief Executive, Europe and
Asia, at News Corp and is a member of News Corp’s Board of Directors.
Between May 2000 and November 2003, he was Chairman and CEO of
the Star group (a News Corp wholly owned subsidiary).

(ii) Mr. David F. DeVoe (non-executive director of Sky) is an executive
director at News Corp and holds the position of both the Chief Financial
Officer and Senior Executive Vice President of News Corp. Mr DeVoe has
been a Director of News Corp and its CFO since October 1990. Mr.
DeVoe has served as Senior Executive Vice President of News Corp since
January 1996. Mr. DeVoe has been a director of NDS Group plc since
October 1996.

(iii) Mr. Thomas Mockridge (non-executive director of Sky) is the CEO of Sky
Italia and the Chief Executive, European Television of News Corp where
he oversees News Corp’s television operations in Europe (outside the
UK). Prior to joining Sky lItalia, Mr. Mockridge held various roles at Star
Group Limited and was previously CEO of Foxtel, News Corp’s pay TV
joint venture with Telstra.

(iv) Mr. Arthur Siskind (non-executive director of Sky) is an executive director
of News Corp and the Senior Advisor to the Chairman of News Corp. He
was appointed as a director of Sky on 19 November 1991. Mr. Siskind
has been the Senior Advisor to the Chairman of News Corp since January
2005. Mr. Siskind has been an Executive Director of News Corp since

24
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CAT Judgment, paragraph 247.
37.19% voting interest.
Sky 2010 Annual Report.
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1991 and was Group General Counsel of News Corp from March 1991
until December 2004.

(c) Roles and responsibilities of the non-executive Chairman of Sky, Mr. James
Murdoch

From November 2003 until late 2007, Mr. James Murdoch was the CEO of Sky.?’ During
that time, Mr. James Murdoch appointed and led the current senior management team of
Sky. Mr. James Murdoch played a key role in devising and delivering Sky's key
operational and strategic targets.

When Mr. James Murdoch announced that he wished to step down from Sky in 2007 and
rejoin News Corp as its Chairman and Chief Executive of its European and Asian
businesses, the Sky Board requested that he carry on in the capacity of non-executive
Chairman.

[REDACTED].”®
Commercial influence does not equate with editorial influence

As stated above, the scenario which the Secretary of State must address in the current
case is not a change from no control to full control over Sky. Instead, the Secretary of
State must consider whether a change from News Corp’s current degree of control over
Sky to News Corp gaining full legal control of Sky would result in insufficient plurality for
any relevant audience in the UK.

Despite its degree of control over Sky, News Corp does not currently exert editorial
influence over Sky News.

In this context, it is important to refer to the CoA Judgment in Sky/ ITV:

"when it comes to assessing the plurality of the aggregate number of relevant
controllers and to considering the sufficiency of that plurality, the Commission
may, and should, take into account the actual extent of the control exercised and
exercisable over a relevant enterprise by another, whether it is a case of deemed
control resulting from material influence under section 26 or rather one of actual
common ownership or control.”*

The implication of this judgment is that one cannot assume that commercial influence
necessarily translates into editorial influence. Equally, increasing the level of control to
full legal control does not translate into the loss of Sky News’ editorial independence.

In Sky/ ITV, the CC has recognised the editorial independence of Sky News:

"BSkyB and the BBC, which both provide news in-house, emphasized the role of
their editorial staff in determining the day-to-day content of their programming.
BSkyB told us that all editorial decisions regarding the content of BSkyB’s various
news services were taken by the Sky News editorial staff. BSkyB board's role
was to consider the competitive strategy and funding of BSkyB’s news content at
a high level; it had no role in the day-to-day editorial control of Sky News content
on television or online. We received no evidence from third parties to suggest

27
28
29

Prior to 2003, Mr. James Murdoch was an executive of News Corp, as were all prior CEOs of Sky.
[REDACTED: CONTAINS BUSINESS SECRETS].
CoA Judgment, paragraph 121.
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that senior executives at BSkyB or its parent companies exerted influence

on the Sky News agenda".*°

4.17 For the reasons set out below, it is clear that a stepping up in the level of News Corp’s
degree of control over Sky to full legal control will not translate into a corresponding
exercise of influence over Sky's editorial policy.

Sky News’ editorial independence will be maintained

4,18 Editorial decisions are not subject to alteration as a result of the change of a
shareholders’ level of commercial influence. The CC report in the Sky/ ITV case confirms
that editorial decisions in TV news broadcasting are not taken at board level:

"We note that both BSkyB and ITV have said that the editorial content of ITV news
would be unlikely to be a matter of strategic importance. We received no
evidence to suggest that it features as a key policy objective for either company.
We note, for example, that ITV’s strategy update on 12 September 2007 made no
mention of particular strategic objectives for news (with the exception of
statements about a reduction in regional news). Our view that BSkyB'’s influence
over ITV is likely to relate to matters of strategic importance suggests that BSkyB
is unlikely to have the ability to exert material influence over ITV in relation to the
editorial content of news.

In addition, the evidence that we received suggested to us that there was a
strong commitment to editorial independence across television news
broadcasting which would lead to editors resisting any direct board
intervention or intervention from shareholders to set the news agenda. Both
ITV and ITN demonstrated a strong commitment to editorial independence. 1TV
said that ‘it is not conceivable that a shareholder in ITV could successfully
influence the editorial decisions of its news programming’. ITN had in the past
broadcast news stories that were unfavourable either to the channel on which the
news was provided (eg in relation to phone-in quizzes on Channel 4) or to other
commercial interests (eg advertisers). We saw no reason why this should not
continue” (our emphasis).**

4.19 The acquisition by News Corp of full legal control over Sky would not jeopardise the
editorial independence of Sky News for the following reasons:

(@)

(b)

(©)

(d)

(e)

Sky’s editorial policy is not a matter for Board determination. In fact, to date,
editorial policy has not been a debated issue at Board level.

As recognised by the CC, despite its commercial influence over Sky, News Corp
has not sought to influence the editorial policy of Sky News.

The Sky News editorial directors are experienced individuals, each with expertise
to manage and direct the editorial policy of Sky News.

There is no evidence that independent directors have had to "defend" the editorial
policy of Sky News against influence by News Corp executives.

News Corp has no special arrangements with Sky News which would confer on it
control over editorial policy.

30
31

CC Report, paragraph 5.57.
CC Report, paragraphs 5.67 and 5.68.
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In addition, the regulatory landscape makes a significant contribution to safeguard a plural
media environment. In relation to TV broadcasting, the Broadcasting Code requires that
television news is presented impartially. This was recognised as an important factor by
the CC:

“In television news, existing regulatory mechanisms—including quality controls
(eg in the Broadcasting Code), requirements for impartiality and quotas for
television news and current affairs programming — reduce the scope for influence

over editorial decisions by owners of television channels which broadcast news”.3

Furthermore, the CC considered that the regulatory landscape applicable to news
broadcasters which protects editorial independence, can be contrasted with the position
Vis-a-vis newspapers:

"There are fewer regulatory restrictions on newspapers than on television news
and, in particular, newspapers are able and expected to take an explicit editorial
position in relation to topical issues. All respondents to our questionnaires told us
that day-to-day editorial decisions for newspapers and allied websites were made
by editors and journalists, and not by board directors or shareholders. However,
boards usually play some role in the appointment of editors, and may also
determine the overall political stance in line with the target audience for a
particular newspaper title."*

Therefore, in order for Sky News to remain a news broadcaster it must remain impartial in
the presentation of news. In particular, Sky News could not take one party line without
risking losing its licence. Finally, Sky's editorial agenda is the outcome of a complex
interplay of multiple factors, described in more detail in section 5 below.

Conclusion

News Corp's ability and incentive to influence the Sky News editorial agenda will not be
affected by the Transaction. There is every reason to believe that the current situation will
continue. Sky's editorial policy is shaped by a complex interplay of multiple factors
described in more detail in section 5 below, against a regulatory framework which
safeguards over-representation of one viewpoint. It is clear that the editorial
independence of Sky News would not be jeopardised following the Transaction, and there
is no evidence to support the assertion that it would be.

32
33

CC Report, paragraph 5.54.
CC Report, paragraph 5.58.
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NO IMPACT ON SETTING OF THE NEWS AGENDA
Overview

The plurality analysis also involves the assessment of the ability to "influence opinions
and control the agenda" (our emphasis).**

For the Transaction to influence or control the wider news agenda, two necessary
conditions would need to hold, neither of which are likely:

(a) Condition 1: News Corp would need to be able and have an incentive to actually
exert control over the Sky News agenda; and

(b) Condition 2: any control exercised by News Corp over Sky News' agenda would
need to lead in a significant change in the wider news agenda.

As explained in the report by Perspective Consulting at Annex Il, neither of these
conditions would be satisfied, since it is not the case that News Corp could "control the
agenda" - within Sky News or more widely - as a result of the Transaction.

Plurality has increased since the Communications Act was enacted and there is every
reason to believe that it will continue to increase with or without the Transaction. This
situation raises the bar for intervention on grounds that the Transaction will lead to
insufficient plurality.

No change in the Sky News agenda

Section 4 explained that News Corp does not currently exercise influence over Sky News'’
editorial agenda (despite the degree of control it already has over Sky). This would not be
changed by the Transaction.

In addition to the reasons set out in paragraphs 5.1 to 5.5 above, there are a number of
features of the provision and consumption of TV news which safeguard the independence
of the Sky News agenda from shareholder influence.

(a) Audiences have very particular expectations of TV news, which is a powerful force
for similarity between outlets.

(b) Much of the TV news agenda is driven by events of the day and access to shared
news gathering resources.

(c) Impartiality requirements in the regulatory framework, as mentioned in section 4,
are important constraints, since they influence story choice as well as how stories
are treated.

(d) For areas where plurality is most important (for instance, election coverage), it is
inconceivable that a broadcaster would choose not to provide coverage of a key
story of the day, and once covering a story, impartiality rules apply.

(e) TV news rooms have their own particular ethos, and imposing a newspaper
approach will be difficult (and past transfers of senior newspaper staff to Sky have
generally been unsuccessful).

No change in the wider news agenda

34

DTI Guidance, paragraph 7.7.
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Even if there were to be a change in Sky News' agenda following the Transaction, this
would be highly unlikely to lead to a situation where News Corp could have a significant
influence on the wider news agenda leading to insufficiency of plurality for any relevant
audience.

(a) There are numerous fierce competitors of News Corp and Sky. The BBC, in
particular, is a powerful independent voice; with secure funding, a substantial
audience lead in each of TV, radio and online news; and a very high reputation
with consumers. It is most unlikely to become a follower of a News Corp/ Sky
News agenda.

(b) Perspective estimates that Sky News currently has a 6.3% share of TV news
consumption, suggesting a limited ability to influence third parties.>®

(c) News Corp/ Sky News outlets do not represent a particularly important source of
stories for other outlets. As set out in the Perspective Report at Annex Il, analysis
of news sources quoted by news providers demonstrates that newspapers are by
no means the sole source of the stories they represent. Looking specifically at UK
sources, an analysis of sources cited by Reuters demonstrates the importance of
the BBC as the leading source.*

(d) Consumers are increasingly consuming news from specialist and international
outlets that are all the less likely to be influenced by a change in news agenda at
one generalist, UK outlet.

(e) The internet in particular has led to far more diverse consumption.*’ Online
consumers benefit from news from news sources unavailable to them offline.
Such consumers consume from a wider range of sources, exposing them to a far
wider range of views. Moreover, the active mode of consumption online (for
example, involving searching for a particular topic) makes users far less subject to
the agenda choices of one or more traditional news outlets.

Increased and increasing plurality

There has been a dramatic increase in plurality since the Communications Act was
enacted.

(a) There has been an increase in the range of choice of TV news, and due to the rise
of digital TV, many more households have access to that wider range.

(b) The internet has had a transformative effect. Many more people are online, and
the news consumption of those online is up significantly compared to 2003.
Moreover, online consumers are using a range of news sources dramatically
greater than that used by a typical news consumer in 2003.

(c) While TV remains the most important source of news for consumers, it is
predicted that the internet will shortly overtake newspapers.

While there are a variety of possible scenarios for the development of the UK media
market in the future®, there is consensus amongst commentators on a number of points:

(a) Convergence will continue, with what were once entirely distinct media sectors
(TV, radio, newspapers and so on) increasingly being consumed via a single

35
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See, further, Perspective Report, Figure 8.
See, further, Perspective Report, Figure 4.
See, further, paragraph 6.6(c) below.

See, further, Perspective Report, section 6.
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platform, the internet. As high speed broadband rolls out, the migration of TV
online will accelerate. This will bring increased competitive intensity and plurality.

Consumers will be ever more active both in customising their own personal
agenda (via news search, alerts and so on) and in influencing the wider news
agenda (via Twitter, YouTube, blogs and so on). This marks a shift from less
plural media to more plural media (since most consumers only take one
newspaper, if any), and a shift away from areas where News Corp and Sky are
stronger to areas where they are relatively weak.

We are at the beginning of a surge of consumption via mobile devices, which will
bring the dynamics of plural, on-line consumption to areas (particularly out-of-
home) that were previously the domain of paper based formats.

One consequence of these developments, as noted by Perspective® is that there will be
a range of evolving approaches to news capture and production.

@)

(b)

If newspaper organisations move into television, the very different editorial and
technical demands of broadcast news, coupled with highly specific regulatory
requirements, are likely to mean that TV and print newsrooms remain separate for
the foreseeable future.

Where broadcasters move into new media, they will tend to place a central focus
on high quality audio and video news, with text and graphics in a support role. For
these ventures, the culture of the TV newsroom is likely to remain central, with
audiovisual content tailored to meet the high technical and editorial specifications
demanded by broadcasting use.

Conclusion

News Corp already has a degree of control over Sky. This does not translate into editorial
influence over Sky News. Post-Transaction, News Corp would not have any materially
increased influence over the Sky News editorial agenda than it does today. The
Perspective Report shows that there is a range of constraints that will continue to make it
impractical and unlikely for News Corp to influence Sky News’ editorial agenda and the
wider news agenda. Ultimately, a wide range of approaches will evolve to news capture
and production in the future post-Transaction; and those which appeal best to consumers
will be most successful.

39

See, further, Perspective Report, pages 42 - 43.
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SUFFICIENT PLURALITY POST-TRANSACTION
Overview

As mentioned in section 3, the only audience for which the combination of a broadcaster
and a newspaper publisher could conceivably reduce plurality is a cross-media audience.
Even if Ofcom assumes that there will be a "head count" reduction in the number of
voices for a cross-media audience, it must go on to consider whether that reduction will
result in insufficient plurality for any relevant audience.

In order to carry out the analysis, Ofcom must consider: (i) how to measure the variety of
voices available to each audience; and (ii) what the Transaction changes (if anything).

The CC analysed the sufficiency of plurality for television audiences and cross-media
audiences in 2007 and had no concerns in relation to the Sky/ ITV case which focused
not only a cross-media audience but also a single medium TV audience. Since 2007, the
UK media landscape has evolved in ways which signal ever increasing plurality in news
provision.

Therefore, the only reasonable conclusion is that the Transaction does not lead to
insufficient plurality for any audience in the UK. We also considered, following the Sky/
ITV precedent, whether there were particular individuals within the UK population who
currently rely only on news content from Sky News and News International. This grouping
was found to be of a minimal size (0.3% of the UK population).*®

Media landscape

As it is shown in the FTI Report attached at Annex I, the level of plurality in the provision
of news to UK audiences across different media platforms is increasing, in terms of both
the number of voices and the range of voices. Considering the media landscape
generally:

(a) There is increased penetration of digital television meaning a greater proportion of
the population has access to a wider variety of channels. Consumer survey
results for the second quarter of 2010 show that take-up of digital television in UK
households stood at 92.7%, up by 2.9 percentage points year on year,*" one of
the highest in Europe.

(b) The number of TV channels available in the UK significantly exceed any other
country, as shown in Figure 1 below.

40
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FTI Report, paragraphs 6.24 - 6.44.
Ofcom Digital Television Update - 2010 Q2.
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Figure 1: Number of channels by country
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An increasing percentage of the UK population (currently standing at around 71%)
have home broadband access.*?

News provision

Looking specifically at the implications for news provision, these changes increase the
availability of a wide range of voices:

@)

(b)

(©)

There is a significant increase in availability of TV news options to the UK
audience over and above the traditional PSBs. The BBC maintains a significant
lead in market share (31.4% of multichannel homes) and a wide variety of
different dedicated digital news channels are now accessible to many UK
consumers.*® Furthermore, the BBC commands in aggregate around 75% of TV
news consumption as shown in Figure 2 below.

The number of voices in newspapers and magazines has not materially increased
but nor has it materially decreased. However the circulation of printed media is
steadily declining and so is the importance of this medium on a cross-media basis
as a source of news for UK consumers.

On the other hand, the internet has had a transformative effect on news plurality
as a means of accessing multiple news sources.

0] There has been an explosion in the number of online news sources.
comScore tracks 675 news websites in the UK of which more than 120
have over 100,000 UK visitors.**
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Ofcom Communications Market Reports.
See, further, FTI Report, Figure 4.2.
See, further, FTI Report, Figure 4.8.
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The internet is a converging medium, with offline news sources also
tending to be the most important online news sources.*® These trends are
analysed in detail in sections 4 and 5 of the FTI Report. The internet also
increased plurality in news reporting adding to conventional/offline news
sources/providers. For example, news provision over the internet is
characterised by news aggregators in addition to traditional news
providers. News aggregators play a key role in online news provision. As
the World Association of Newspapers has observed:

“Today, the advent of internet and mobile news has only exacerbated the
prominence of news agencies and has possibly caused more problems for
newspapers. Instead of having to distribute their content through
newspapers or television stations, news agencies can directly contact the
consumer through new media."*®

Aggregators present a vast range of sources to their audience, including
many they would otherwise likely never come across. In the year to
August 2010, UK visits to Google News were up 30%.*" In the year to
October 2010, 1,738 different sources®® have appeared on the Google
News homepage (and additional sources have appeared on individual
story pages). Also, as a result of the creation of blogs, political website
and user generated-content root stories are generated by a great variety
of sources. The Perspective Report analyses a number of instances that
show the importance of this phenomenon in terms of plurality.*®

News consumption

6.7 These developments in news provision are accentuated if looked at in the context of the
trends in news consumption:

(a) Crucially it is becoming easier and easier for UK consumers to access multiple
sources of news. Most UK consumers use 3-4 different media platforms for news
and follow 4-5 news sources daily.°

(b) As stated in the FTI Report, research shows that TV is the most popular medium
for accessing news and BBC and ITV remain the most watched channels.* Sky
News, by contrast, accounts for approximately 6% of TV news consumption as
shown in Figure 2 below.

Figure 2: Share of TV news consumption; 2010 year to date

See, further, paragraphs 5.7(e) and 5.8(b) above.
World Association of Newspapers, 2006.

47 Nielsen Online/TRP.
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Newsknife (subscription required) http://www.newsknife.com/members/front_relevant_news01.html
See, further, Perspective Report, pages 16 - 22.

See, further, FTI Report, paragraph 5.54.

See, further, FTI Report, paragraphs 5.51 - 5.53.
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58.2% Additional channels (unrated by BARB or with
smaller share) include BBC Parliament, CNN, Fox
News, Al Jazeera, RT, CNBC, Bloomberg, CCTV,
Star News, France 24, Press TV and NKKH
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(c) As noted above, circulation in printed media is in long term decline and so is its
importance as a source of news for consumers. The circulation of paid-for
newspapers declined by 3.5% between 2003 and 2010.%2

(d) The proportion of population accessing radio is up, while total time spent listening
is down. BBC radio listening has remained more constant.

(e) The internet is currently, according a recent Mintel report, the second most
important source of news with around 46% of UK population using it regularly.>

)] Time spent watching TV news and consuming news on the internet are about the
around same.>*

6.8 Online news consumers have a tendency to be much more promiscuous in terms of their
content consumption than those who rely primarily on more traditional media. The
average of outlets used on the internet is about 3.5, much higher than TV and
newspapers.®® The internet makes it much easier to immediately access multiple views
on a topic of interest, without having to wait for specific broadcast times, or purchase
multiple copies of print newspapers (for example). Therefore, as the internet becomes an
increasingly important source of news, it is to be expected that an increasing proportion of
the population to be regularly exposed to a wide variety of "voices".

6.9 Against this background, there is a high degree of variety and range of voices available to
a cross media audience which comfortably meets the criteria of sufficiency of plurality.

Sufficient plurality post-Transaction

6.10 This Transaction does nothing to alter this conclusion. In particular:

52 See, further, FTI Report, Figure 4.8.

s Mintel, Consumer Perceptions of News Media, September 2010. Internet figure rebased to allow for survey being
online.

5 Respectively 0.36 and 0.29 hours, Touchpoints.

55 See, further, FTI Report, Table 5.1.
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(a) The importance of online as a source of news will continue to grow and so will the
plurality of voices that is inherent in this medium.

(b) As Perspective show, time spent on online news sites has grown by 214% since
2007, with 1,710 individual news and information sites tracked by comScore in the
UK (excluding news content on social networks, blogs and emails) in July 2010.%°
Set against this growing and increasingly fragmented online landscape, Sky and
News Corp will continue to have a diminutive share of voice.

(c) The number of TV news voices remains unaltered as a result of this Transaction
and will continue to be led by BBC and ITV, with a wide range of additional
broadcast news voices accessible to most UK consumers.

(d) The number of radio news voices is entirely unaffected, with again the BBC as the
leading player.

(e) The number of newspaper enterprises is not affected by the Transaction and, in
any event, the relative importance of print newspapers as a source of news for UK
audiences is in long term decline.

Furthermore, as set out in more detail in the FTI Report®’ FTI considered, following the
Sky/ ITV precedent, whether there were particular individuals within the UK population
who currently rely only on news content from Sky News and News International:

(a) only 6% of UK adults actively watch Sky News or visit SkyNews.com and actively
read News International newspapers or actively visit News International websites
(the “Sky/ NI Overlap Group”);

(b) approximately 96% of the Sky/ NI Overlap Group rely on other news sources, in
addition to Sky and News International sources;

(c) only 0.3% of the Sky/ NI Overlap Group rely on only Sky and News International
news sources.

These results are similar in magnitude to the findings of the CC in the Sky/ ITV case. The
CC concluded that no more than 1 per cent of the UK population, and quite possibly less
than this, received news from only ITV and/ or News International/ Sky. In the case of the
Transaction, FTI found that only 0.3% of the population receive news only from Sky and
News International.

FTlI also found that no socio-economic grouping or nation in the UK was
disproportionately affected.>®

In any event, consumers within the group of consumers currently relying primarily on Sky
News and News International could easily switch to different news providers or expand
their choices for the consumption of news if they chose to do so. The potential availability
of sources of news for this audience would be no different from the wide range and
number of different voices available to the UK population as a whole.

CONCLUSION

There is no basis to conclude that the Transaction would operate, or be expected to
operate, against the public interest by way of any reduction in the plurality of enterprises
serving any relevant audience in the UK.
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See, further, Perspective Report, page 27.
FTI Report, paragraphs 6.24 - 6.44.
FTI Report, paragraphs 6.19 - 6.23.
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7.2 First, Sky News has always been editorially independent, regardless of the degree of
control News Corp has enjoyed or exercised over Sky's commercial policy over the years.
Secondly, the change to full control will not change this, as editorial independence for UK
TV broadcasters is deeply routed in the regulatory and cultural grain of the industry.
Thirdly, in any event, any effect of the Transaction on cross-media audiences (if any) is
likely to be minimal. Fourthly, the strength and number of cross-media voices has
increased since enactment of the Communications Act and will continue to increase.
There is clearly a sufficient plurality of voices available to cross-media audiences
following the Transaction.

Hogan Lovells International LLP Allen & Overy LLP

23 November 2010

LIBO2/RABS/2609420 Hogan Lovells



_25_
Annex |

Measuring plurality in news

A report by FTI Consulting
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Past and future trends in plurality and the setting of the news agenda

A report by Perspective Consulting
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Annex Il

Glossary

The following main definitions are used in this submission:

BIS
Broadcasting Code

CAT
CAT Judgment

CcC
CC Report

CEO
CFO
CoA
CoA Judgment

Commission
Communications Act
COO

DTH

DTI

DTI Guidance

DTT

Enterprise Act

EPG

EUMR

European Intervention
Notice

Explanatory Notes
FTA

FTI Report

IPTV
News Corp

Ofcom
Ofcom Report

OFT
OFT Report

Perspective Report

PSB
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Department for Business, Innovation and Skills

Ofcom Broadcasting Code, the most recent version of which
took effect on 1 September 2010

Competition Appeal Tribunal

British Sky Broadcasting v Competition Commission and
Secretary of State and Virgin Media Inc v Competition
Commission and Secretary of State ([2008] CAT 25), 29
September 2008

Competition Commission

Acquisition by British Sky Broadcasting Group Plc of 17.9% of
the shares in ITV Plc, Report sent to Secretary of State (BERR),
14 December 2007

Chief Executive Officer

Chief Financial Officer

Court of Appeal

BSkyB v Competition Commission [2010] EWCA Civ 2 — Case
Nos C12008/3053 and 3066

European Commission

Communications Act 2003

Chief Operating Officer

Digital direct-to-home

Department of Trade and Industry

DTI “Guidance on the operation of the public interest merger
provisions relating to newspaper and other media mergers”, May
2004

Digital terrestrial television

Enterprise Act 2002

Electronic programming guide

EU Merger Regulation (Council Regulation (EC) No. 139/ 2004)
An intervention notice pursuant to section 67, Enterprise Act

Explanatory notes to the Communications Act

Free-to-air

The report prepared by FTI Consulting at Annex | to this
submission

Internet Protocol television

News Corporation

Office of Communications

Ofcom Report for the Secretary of State pursuant to Section 44A
of the Enterprise Act 2002 of British Sky Broadcasting plc’s
acquisition of a 17.9% shareholding in ITV plc, 27 April 2007
Office of Fair Trading

Acquisition by British Sky Broadcasting Group plc of a 17.9 per
cent stake in ITV plc, OFT Report to the Secretary of State for
Trade and Industry”, 27 April 2007

The report prepared by Perspective Consulting at Annex Il to
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Important notice

This report has been prepared by FTI UK Holdings Limited (“FTI”") for News
Corporation in connection with measuring plurality in news under the terms of the
engagement letter between Hogan Lovells (on behalf of News Corporation) and FTI
dated 12 November 2010.

This report has been prepared solely for the benefit of News Corporation in
connection with measuring plurality in news and no other party is entitled to rely on it
for any purpose whatsoever.

FTI accepts no liability or duty of care to any person (except to News Corporation
under the relevant terms of the agreement) for the content of the report. Accordingly,
FTI disclaims all responsibility for the consequences of any person (other than News
Corporation on the above basis) acting or refraining to act in reliance on the report or
for any decisions made or not made which are based upon such report.

The report contains information obtained or derived from a variety of sources. FTl has
not sought to establish the reliability of those sources or verified the information so
provided. Accordingly no representation or warranty of any kind (whether express or
implied) is given by FTI to any person (except to Hogan Lovells on behalf of News
Corporation under the relevant terms of the Engagement) as to the accuracy or
completeness of the report.

The report is based on information available to FTI at the time of writing of the report
and does not take into account any new information which becomes known to us after
the date of the report. We accept no responsibility for updating the report or informing
any recipient of the report of any such new information.

All copyright and other proprietary rights in the report remain the property of FTI and
all rights are reserved.

UK Copyright Notice
© 2010 FTI UK Holdings Limited. All rights reserved.
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1.1

1.2

1.3

1.4

1.5

1.6

Introduction

Purpose

This report has been prepared by FTI UK Holdings Limited (“FTI”) for News
Corporation under the terms of the engagement letter between Hogan
Lovells (on behalf of News Corporation) and FTI dated 12 November 2010.

The purpose of this report is to present the findings of FTI's research in
relation to any changes in media plurality arising as a result of the proposed
merger (“the Transaction”) between News Corporation (“News Corporation”)

and British Sky Broadcasting Group plc (“Sky”).

FTI researched the following areas:

. trends in news provision by provider by medium/platform;
. trends in news consumption by audiences by medium/platform; and
. differences pre- and post-transaction.

Preparation and use of this report

The information presented in this report has not been subject to independent
audit or verification by FTI. We reserve the right to reconsider any opinions
in this report in light of additional information that may be made available to

us in the future.

We understand that this report may be made available to Ofcom. It has been
prepared solely for use in this matter. In all other respects, this report is
confidential. It should not be used, reproduced or circulated for any other
purpose, in whole or in part, without our prior written consent. FT| accepts no
responsibility to third parties for breaches of this obligation nor for any

opinions expressed or information included within this report.

Background
On 3 November 2010 News Corporation notified the European Commission
of its intentions to acquire the entire issued and to be issued share capital of

Sky that it does not already own.

Measuring plurality in news | 4
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1.7

1.8

1.9

The Secretary of State issued a European intervention notice in relation to
the Transaction on 4 November 2010 and Ofcom issued an Invitation to
Comment on 5 November 2010. Ofcom is to report on the effects of the

proposed acquisition on media plurality by 31 December 2010.

Ofcom has indicated that it will specifically consider:

. Content types;

o Audiences;

o Media platforms;

. Control of media enterprises; and

o Future developments in the media landscape.

Ofcom is also seeking views about the potential future impact of the
proposed acquisition on the sufficient plurality of persons with control of the
media enterprise and on potential remedies or mitigations to any public

interest concerns identified by interested parties.

The test which Ofcom has to apply is set out in section 58(2C)(a) of the
Enterprise Act:

“the need, in relation to every different audience of the United
Kingdom or in a particular area or locality of the United Kingdom, for
there to be a sufficient plurality of persons with control of the media

enterprises serving that audience.”

In relation to the scope of Ofcom’s considerations, we disagree that “content

types” are relevant. The only genre of relevance is news.

Scope of the study

The scope of the study covers the provision and consumption of news in the
UK. In respect of consumption such consumers are defined as an “audience
served by an enterprise”. Socio-economic groupings or regions or nations of
the UK are members of an audience. While such groupings are therefore
not an audience per se we also examined whether there are any key

differences between the nations and demographic groupings.

Measuring plurality innews | 5
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1.20

In respect of news provision, we examined news provision on TV, radio, the
internet and the press. We did not examine news provision in magazines in
detail as these represent a minor source of news consumption and are not
deemed of sufficient importance to be subject to sector-specific regulations

in respect of ownership or content.

A number of areas in relation to the proposed Transaction are beyond the
scope of this study. These include matters of control and editorial
independence, how the news agenda is set and commercial matters. We
understand that Perspective Associates has prepared an expert report on

these matters.

Our approach, objective and key assumptions
Our approach to the study comprised desk research, data collection and

analysis. We gathered data from a wide range of sources (see below).

We use the Communications Act 2003 (the “Act”) as a basis for our

assessment.

The objective of the study is to analyse relevant data to demonstrate the
impact (if any) of the Transaction on media plurality with a focus on cross-
media audiences in the UK. The only audience for whom plurality could be
reduced as a result of the Transaction is a cross-media audience as Sky is a
media enterprise serving mainly a TV audience and News Corporation is

mainly a newspaper organisation.

In order to build up the picture of cross-media plurality, we have to consider
plurality both within media and across media and usage within media and

across media.
We compare pre-and post transaction:

. news provision; and
. news consumption.

For the latter we examine from the consumer’s perspective the differences

based on the combined entity’s positioning in the cross-media environment

Measuring plurality in news | 6
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taking into account the presence of other players and their strength together

with the shift in consumption patterns in cross-media.

1.21 As a final step, we also formed an estimate of the population that takes its
news exclusively from News International and Sky. Given the assumption
we make in respect of headcount reduction, this group experiences a loss of
one voice. We note however that this group in any case has access to the

large number and wide range of news sources available today.

Sources of information
1.22 A list of the documents that we relied upon in preparing this report is set out

below and in more detail in Appendix 2.
1.23 Notable documents include:

. Communications Market Report 2010, Ofcom, 19 August 2010;
. Consumer Perceptions of News Media, Mintel, September 2010;
. Media Ownership Rules Review, Ofcom, 31 July 2009;

. New News, Future News: the challenges for television news after
Digital Switch-over, Ofcom, 26 June 2007;

. Media Monitor Report, FD; and

. Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of

the shares in ITV plc, Competition Commission, 14 December 2007.

Content of this report

1.24 This report is structured as follows:
. In Section 2 we provide a summary of conclusions;
o Section 3 sets out the framework for our assessment. We consider

the features of plurality, how cross-media plurality may be measured
and relevant issues including sufficiency. Our starting point is the
Communications Act 2003. We then discuss the framework of our
approach for assessing the potential impact of the Transaction on the

sufficiency of cross-media plurality;

Measuring plurality innews | 7
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. In Section 4 we examine news provision by medium and by owner,
including trends in provision and access. We assess the sufficiency in

provision and access;

. Section 5 provides an assessment of recent trends in news
consumption in terms of time spent, number of sources used and
perceptions of the relative importance of the various sources. We
consider cross-media trends and assess the sufficiency of plurality

from the consumption perspective; and

. In Section 6 we examine the sufficiency of plurality pre- and post-
transaction. We examine this in terms of provision, access and

consumption.

1.25 Supporting appendices are as follows:
. Appendix 1 — principal data sources;
. Appendix 2 - consumer perceptions of news brands; and
. Appendix 3 — supporting data analyses.

Measuring plurality in news | 8
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2.1

2.2

2.3

2.4

2.5

Summary of conclusions

Introduction

In this section, we set out our overall conclusions. We conducted significant
research into trends in news provision and news consumption. It is clear
that the number of platforms and sources from which people take their news
has increased during the past 3-5 years. Digital TV penetration now stands
at more than 92% and will reach 98.5% by the end of 2012 once digital

switchover is complete.

Around 75% of the population uses the internet and this too is expected to
increase as the government (and private sector) addresses broadband “not-

spots””

and “Networked Britain” aims to get all people of working age online
by 2015. Meanwhile, radio listening (until recently when there was a re-
bound) and newspaper circulation have been on a consistently downwards

trend.

The internet is a cross-media environment and distinctions between
traditional media blur. All kinds of rich, vast and varied news content (from
the UK and globally) and services are available. The internet typifies

plurality in media.

Sufficiency of plurality

We demonstrate that there has been a significant increase in plurality of
sources in news provision because of increased digital TV penetration
combined with new news channel launches and the explosion of sources
online. Access to these platforms has increased and we therefore conclude
that the availability of this increased provision has also increased. Access

is expected to continue to increase.

There have been no major changes in the provision of news on radio or in

the press. We note that there has been some consolidation in radio but that

1

One of Ofcom'’s priorities for 2010/11 is to make progress on broadband and mobile phone not-spots.
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2.6

2.7

2.8

2.9

in press the number of voices has remained the same over time. There is

however a sufficient number of voices in both radio and press.

Given that our benchmark is 2003, on the basis that since then there has
been significant increase in the number and range of voices in news
provision then, it is axiomatic that we conclude that currently there is

sufficiency in plurality in news provision on a cross-media basis.

Cross-media consumption has increased in terms of (i) number of platforms

accessed, (ii) number of sources used.

Our assessment of the current status and recent trends in cross-media news
consumption demonstrates that there is a sufficiency of plurality in cross-
media consumption. The range and number of voices in the cross-media
landscape have increased, offering the consumer considerably more choice

in platforms and sources. We found:

. The plurality of cross-media consumption of news has increased in

line with its increased provision;

. Press and radio are reducing in importance in the cross-media share
of voice as both usage and user perceptions of their importance as

news media has fallen;

. The internet is expected to continue to grow in importance in terms of

time spent and usage;

. Overall there is a shift in cross-media news consumption patterns

towards online which is even more plural than traditional media;

. These trends are expected to continue as internet penetration

increases; and

o In the media in which it has a presence, the BBC remains the leading

player by a significant margin.

Importantly, the balance of usage (reach, number of outlets and time spent)
and ascribed importance by consumers amongst the various media has

been changing. There is a clear trend of reducing radio and press

Measuring plurality innews | 10
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2.10

2.11

2.12

2.13

2.14

2.15

2.16

217

consumption together with a steady consumption of TV and an increase in

online usage.

The share of voice of each medium within the cross-media consumption mix
is changing. The weight remains towards the TV voice, with online voices
increasing and radio and press voices in decline.

On the basis of a similar assessment to the CC in its analysis of the Sky/ITV
we identified no fundamental differences between the significance of Sky

and News International to nations and socio-economic groups.

Comparison of pre-and post transaction

We assume, for the purposes of the analysis, that there is a reduction of one
voice at the cross-media level. Within the total universe of media enterprises
available, the loss of one voice cannot be considered to be substantial given
the range and number of such enterprises, particularly as we demonstrate
that the number and range of voices have increased since 2003. Within each

of TV, radio and press, there is no change.

The only change, given the assumption of the loss of headcount, is within
the cross-media environment.

In the off-line cross-media environment, even if the number of players is
reduced by one, this cannot be regarded as material, particularly as these
are sectors with many players and no concerns regarding the sufficiency of

the number of voices. Print is in long term decline. Radio is unaffected.

The BBC is the leading player in TV, followed by ITV. Sky has a relatively
weak position in TV broadcast news so we do not consider that this

reduction in headcount could have a material impact.

Online has hundreds (and potentially millions) of news voices (and media,
formats, and services). Moreover, there are several other players in this
space, primarily the BBC, that enjoy a much stronger market position than

Sky and News Corporation.

Sky’s position in the overall cross-media environment is weak. It has a

negligible share in online and, given the position of the BBC and ITV, it has a

Measuring plurality in news | 11



® Privileged and confidential: at request of external counsel
F T I 23 November 2010 17:38

2.18

2.19

2.20

2.21

2.22

2.23

relatively low share in TV news. It has less than half of the share of ITV. It
is difficult to see how this share will increase substantially in future as digital
TV penetration already stands at around 92%. The remaining TV
households to be switched over to digital are late adopters, satisfied with the
current terrestrial channels and therefore likely to have weaker preferences

for digital TV channels than current digital TV households.

News International also has a weak position in the online environment.
While it has a strong position in press, this is a medium in decline and one
that has a decreasing share of the cross-media voices from a consumption
perspective. Its importance in the cross-media mix has declined and is

expected to continue to do so.

The assumed reduction in headcount leads to a single entity that does not
enjoy a strong position in the most important news media from the consumer
perspective i.e. TV. In press, while its position is strong, the medium is in
long term decline. In online its share is around 6% and subject to
competition from strong players such as the BBC, Mail Online, and
potentially numerous others. The stated market share relates to news
websites only. There is additionally competition from portals such as Google

and Yahoo.

Online is the most plural environment with thousands of voices so it is
difficult to envisage how the combined organisation could increase

significantly its share of voice from its present base.

News Corporation’s position in the press is strong but, as we show, this
medium is declining in importance in the cross-media mix as consumers

increasingly take their news online.

Based on this assessment together with the evidence presented in this
report, we conclude that this Transaction does not materially reduce the
range and number of voices in the cross-media environment; therefore that it

would not have a material impact on the sufficiency of plurality.

As a final step we identified whether there were particular individuals within

the UK who currently take news from Sky and News International and no

Measuring plurality in news | 12
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other source (as the CC did in paragraph 5.50 of its Sky/ITV report). We
found that the proportion of the population that takes news from Sky and
News International is 4% excluding online and 6% including online. We
found that the proportion of these groups that takes news from no other
source is negligible - 0.3% - (and lower than the proportion affected in the
Sky/ITV case).

Measuring plurality in news | 13
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3.1

3.2

3.3

3.4

3.5

3.6

Framework for assessment

Introduction

In this section we set out the key assumptions that underpin our approach
and discuss the data sources we used. We describe the framework that we
adopted to assess the impact of the Transaction on the sufficiency of media

plurality in the UK.

Media Plurality

The objective of media plurality is to ensure that there is a range of
competing voices available to citizens so they might form their own opinions.
However, there are many different facets to consider regarding range. There
is the range of opinions and information provided across platforms, the
range of competing voices of the owners of media enterprises and the range

of opinions within media enterprises.

These are difficult concepts to grasp and measure. However, an informed
analysis of news provision and consumption and the underlying trends
based on appropriate metrics enables the development of informed
judgment on what constitutes sufficiency and what constitutes material

change.

Assumptions

For the purposes of our analysis we made the following assumptions.

Relevant benchmarks to compare and assess the current sufficiency of
media plurality include 2003 (year of the Act) and 2007 (CC investigation of
Sky/ITV?).

The genre to be assessed is news in line with the approach taken by the

Competition Commission in its investigation of Sky/ ITV.

2

The CC raised no concerns in relation to the sufficiency of plurality in this case.

Measuring plurality in news | 14
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3.7

3.8

3.9

3.10

3.11

"We concluded that a plurality of control within the media is a matter of
public interest because it may affect the range of information and views

provided to different audiences” (paragraph 5.10); and

"The parties overlap in a broad range of content, but news and current
affairs are the genres most closely connected with the formation of public
opinion about issues of national significance through the communication of a

range of information and views" (paragraph 5.32).

As we are concerned with media plurality this assumption is endorsed and

followed.
The audience is the UK population.

Key indicators of news plurality include:

. Provision: trends in the number of providers; market shares of the
providers;
. Consumption: trends in reach of each media; the number of platforms

and sources used both within media and cross-media; time spent; and
consumers’ perceptions of the importance of platforms for obtaining

their news.

Trends in access to specific platforms are important as these indicate the
extent to which the news provision is effective. For example, if there were,
say, 30 digital TV news channel providers, this would not be an effective

plural source of news if only 5% of the population had access to digital TV.

We do not consider matters in relation to editorial independence or
broadcasting codes. These are being dealt with in a separate expert report

prepared by Perspective Associates. In conducting our assessment for the

Measuring plurality in news | 15
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3.12

3.13

differences pre- and post-Transaction, we assume that the media enterprise

headcount reduces by one following completion of the Transaction®.

We examine the impact of the reduction in headcount from a cross-media

perspective in respect of news provision and consumption.*

Framework for our assessment
The framework we developed for assessing the possible impact on the

sufficiency of media plurality is thus as follows:

Identify the audience;

Assess any changes in the provision of news (first at the level of
single media to inform the assessment of cross-media) since 2003

and form a view on the sufficiency of plurality in provision;

Assess any changes in access to news since 2003 since in
combination with provision is a building block of the determination of

sufficiency today;

Assess any changes in news consumption (first at the level of single
media to inform the assessment of cross-media) at the cross-media
level. This assessment enables us to understand the trends and thus

sufficiency in the plurality of consumption today;

Assess the impact of the Transaction on the provision and
consumption of news. For the former, as discussed we make the
assumption that there is a loss in headcount. For access, we take into
account relevant exogenous trends. For the latter, consumption, we
examine from the consumer’s perspective the differences based on
the combined entity’s positioning in the cross-media environment
taking into account the presence of other players and their strength

together with the shift in consumption patterns in cross-media; and

As discussed this is an artificial construct because in practice the voices of Sky News (broadcast and

online) and News Corporation (off-line and online titles) would not be lost post-Transaction. However
for the purposes of our analysis we disregard these factors.

From a single media perspective there is no change. The headcount in press does not change and the

headcount in TV does not change.
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. As a final step, we also formed an estimate of the population that
takes its news from Sky and News International and no other source.
We note however that this population in any case has access to the

large number and wide range of news sources available today.

Data sources

3.14 We used a number of publicly available data sources and surveys in
compiling the information to assess consumption trends. These are
referenced throughout the text and summarised in Appendix 2. For the
assessment of the nations and socio-economic groups and the overlap
group described above, we commissioned some bespoke data runs to
replicate the exercise that the CC undertook in the Sky/ITV case as far as

are relevant to this transaction.

Measuring plurality in news | 17
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In this section we provide an overview of UK news provision by medium.

We outline the key changes in provision since 2003 based on both changes

in access (e.g. more people online) and also in respect of the supply side.

4.2

In Figure 4.1 we provide a summary of the chain of main news delivery in

the UK, sourced from Ofcom’s 2009 Media Ownership Rules Review’.

Ofcom notes that the consumer interface is the point of influence and hence

the importance of assessing news consumption trends in addition to the

provision of news when assessing media plurality.

Figure 4.1

Newsgathering

Television

- BBC

- [N

— Sky News
— Others

Radio

— IRN/Sky

— Sky Radio News
- BBC

— Local journalists
—  Other

Press

— Newspaper editorial
teams

— Agency content (AP, AFP,
Reuters, PA)

— Syndicated content &
freelance

Online

— Agencies

— Syndicated content

— Individuals & blogs

— Offline players (BBC,
newspapers, Sky)

Aggregation

Television
— Content packaged into news
bulletins and schedules

Radio
— Packaging of local and
national content into bulletins

Press

— Major press groups operate
own presses. Few share.

— Content and advertising
package into printed copies

Online

— Content packaged into
websites

— Online aggregation (Yahoo!,
Google, RSS feeds etc)

Simplified news delivery supply chain

— 3national commercial stations

— ¢.300 local stations Global,
Bauer, TIML, UTV, GMG, other

— Local/national mux operators

Press

— Local/national papers delivered,

handed out for free or sold at
retail

Online

— National and international
websites
— Personalised supply (RSS etc)

Source: Media Ownership Rules Review, Ofcom, 31 July 2009: p35.

Media Ownership Rules Review, Ofcom, 31 July 2009
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Distribution consumer
interface
Television Television
BBC channels — BBC channels 35%, ITV1
i gy o | 18%, C4 channels 8%, Five
= clenios 5%, Sky News 0.4%
= Five
— Sky
— Others (inc. local TV)
Radio Radio
— BBC stations (10 national, 46 — BBC network 47%, National
local) commercial 10%

Local commercial 31%, BBC
local 9%

Press

20 regional groups account

for 97% circulation

National newspapers 10.8 m
circulation

Sun 3.1m, Mail 2.3m, Times
0.6m, Guardian 0.4m

Online

News/information sites
active reach:

BBC 54%, Assoc.
Newspapers18%, News
Corp. Newspapers 16%,
Yahoo! News 11%

18



® Privileged and confidential: at request of external counsel
F T I 23 November 2010 17:38

4.3

4.4

4.5

4.6

4.7

We provide a discussion of the principal news providers by medium. We
note that TV and radio broadcast licensees are held responsible for the
news they broadcast as per the conditions of their licences. Thus
responsibility for the news broadcast lies with the broadcaster rather than

the service supplier.

Principal news providers

TV

The principal TV broadcasters of TV news in the UK are the BBC, ITV,
Channel 4, Five® and Sky News. TV news is produced by the BBC, ITN and
Sky News.

ITN supplies news to ITV and to Channel 4. GMTV maintains its own news
operation although it is broadcast on ITV1 and shares facilities with ITN. In
addition to Sky’'s News, Sky News provides news for Channel 5’s news

service.

In addition to the broadcasting of news by the principal broadcasters (BBC,
ITV, Five, Channel 4 and Sky News), there are approximately a further 8-9
news channels available on cable, satellite and the IPTV platforms. These
include CNN International, Al Jazeera English, Euronews, CNBC,
Bloomberg, Fox News, and France 24. There are also several foreign

language news services.

In Figure 4.2 we display the recent trends in the principal broadcaster shares
in multichannel homes since 2004. These demonstrate that the BBC and ITV

still manage to attract more than half of the available audience.

6

Northern and Shell purchased Five from RTL in July 2010.
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Figure 4.2  Broadcaster portfolio shares in multichannel homes
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4.8

In Figure 4.3 we provide the broadcasting share data for news channels.
This demonstrates that news on BBC1 takes a large share of the TV news
broadcasting market (more than 58%). ITV1 is the next, achieving around
16.6% share. Seven channels register more than 2% of the news viewing
and include as we would expect, the PSB channels and Sky News. The
BBC in total (i.e. including all its channels) achieves a 78% share. The
broadcast TV news sector is plural comprising a range of voices including
the leading PSBs — BBC, ITV, Channel 4 and Five and a number of digital
only channels such as Sky News, Al Jazeera, Euronews, and France 24.
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Figure 4.3  Shares of broadcast TV news
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Radio

4.9 The main radio broadcasters are the BBC, Global Radio, Bauer, Guardian
Media Group, UTV, Absolute Radio and Orion. On radio, news is produced
by the BBC (BBC stations) and Sky Radio News supplies the commercial
radio stations. In Figure 4.4 we indicate the share of listening achieved by
the principal radio broadcasters. We note that data on radio listening by

genre are not available.

4.10 Although Ofcom, as we discuss below, noted that there had been recent
consolidation in the sector, the sector as shown has a range of voices

providing the services.
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Figure 4.4  Share of all radio listening hours, Q2 2010
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4.11 This demonstrates that BBC network radio has a 46.2% share of total. The
Independent National Radio stations Talksport (owned by UTV), Absolute
(owned by the Times of India Limited) and Classic FM (owned by Global
radio) achieved a share of 2.7%, 1.1% and 4% respectively.

412 The two largest commercial radio groups are Bauer (owns more than 40
local commercial radio stations) and Global (owns around 60). A relaxation
of localness requirements has enabled both companies to change the format
of local stations and roll out national brands.

Press

413 The principal publishers of national newspapers are:

. News International — The Sun, News of the World, The Times and The
Sunday Times;

. Daily Mail and General Trust — Daily Mail, Mail on Sunday and the
Metro;
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o Trinity Mirror — Daily Mirror, Daily Record, People, Sunday Mirror and
the Sunday Malil;

o Pearson — The Financial Times;

. Independent Print Ltd — The Independent and the Independent on
Sunday’;

. Northern and Shell — Daily Express, Sunday Express, Daily Star and
the Daily Star Sunday;

. Telegraph Group — Daily Telegraph and Sunday Telegraph; and
. Guardian Media Group — The Guardian and Observer.

The market shares of the daily newspaper owners in 2010 are displayed in
Figure 4.5.

Figure 4.5 Ownership of daily national newspapers in the UK

= News International (The Sun,
The Times)

= Trinity Mirror plc (Daily Mirror,
Daily Record)

= Northern & Shell (Daily Star,
Daily Express)

= Daily Mail and General Trust
(Daily Mail)

= Telegraph Group (Daily
Telegraph)

Guardian Media Group (The
Guardian)

Pearson plc (Financial Times)

Independent Print Ltd.
(Independent)

Source: Guardian, 10 September 2010, based on ABCs: national daily newspaper circulation
August 2010,

7

2010.

The Independent titles were sold to the owner of the Evening Standard, Alexander Lebedev, in May
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415 The market shares of the regional press publishers are displayed in Figure
4.6

Figure 4.6  Ownership of regional newspapers in the UK
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Others

figures.

4.16 In both the national and regional press as can be seen above, there is a
range of voices in provision.
The internet

417 News is ubiquitous on the internet®. As Ofcom reports, “The web offers the

potential for almost limitless diversity in news, discussion and debate...In
future there will be ever more outlets for audiovisual news including through
the internet with its almost limitless capacity for information, analysis and

& New News, Future News: the challenges for television news after Digital Switch-over, Ofcom, 26 June

2007: p33.
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4.19

4.20

opinion...The unprecedented availability of such a huge range of traditional
and new sources of news opens up possibilities for real diversity of opinion
to be heard ... in future, this new environment may expose limitations in the
traditional notion of plurality on PSB television news, which was originally
based around a simple BBC/ITV duopoly.®”

Online news sites may be broadly grouped into news organisation sites
(broadcasters and newspaper publishers), news agency sites and
aggregator sites. Online portals/search engines providing news include
AOL, MSN, Yahoo and Google.

The content available ranges vastly and includes text, audio and audiovisual
and may be delivered personally to fixed and mobile devices. Services
include podcasts, RSS feeds, and blogs.

In Figure 4.7 we present the share of page views to the top 20 news sites in

September 2010, noting that the top 20 are a fraction of the total universe.

New News, Future News: the challenges for television news after Digital Switch-over, Ofcom, 26 June

2007: p2.
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Figure 4.7  Share of page views, top 20 news sites, July 2010
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Source: Monthly total unduplicated unique visitors accessing news/information, Comscore, as

accessed on 11 November 2010.

4.21 This demonstrates that the BBC is the leading news site with more than
double the share of the next, Mail Online. In terms of UVs, there were 19.3

million visitors to the BBC news site and 9.7 million to the Mail Online.

4.22 Further, we note that from October 2009 to October 2010 the number of
page views on News International websites has decreased at a CAGR of -
3.5% and page views on SkyNews.com has decreased at a CAGR of -
0.9%'°. The decline in traffic to News International websites could be caused

in part by the Times Online moving behind a pay wall.

4.23 As demonstrated, the internet is the most plural media environment. As we

discuss below, there are hundreds and potentially millions of voices

10 Monthly total unduplicated unique visitors accessing news/information, Comscore, as accessed on 11

November 2010.
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4.24

4.25

4.26

available including media owners, news agencies, portals, aggregators and

individuals.

Magazines

Additionally, there are several news magazines available including The
Economist, Private Eye, Newsweek, The Week and the Spectator. The
Week sold 176,680 weekly copies in the first half of 2010, representing a
6.7% year on year growth. Sales of The Spectator fell by 6.3% year on year
to 70,366 for the same period whereas The Economist sales grew 4.2%

during the same period to 195,244 per week.

News magazines however tend to have relatively low circulation and hence
reach. Moreover, relative to TV, the internet, radio and press, consumers do
not consider that they are important sources of news (for example there was
an insignificant proportion of the population to register in the Ofcom Media
Tracker Survey''). In FD’s Media Monitor survey'?, magazines are one of the
lowest scorers in respect of influencing consumers. Moreover, also in the
most recent FD survey, they emerged as the least popular medium for news
(below social networks and smart phones). We do not consider magazines

further.

Changes in news provision since 2003
In Figure 4.8 we provide a summary of the principal relevant changes in the
provision of news since 2003. We also consider the principal changes in

access.

11
12

Ofcom media tracker survey, 7 April 2010.
Media Monitor Report, FD, 2010.
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Figure 4.8 Main changes in provision of/access to news since 2003 by
medium
Medium Changes in provision of hews Access to news
TV New digital channels (e.g. Al Jazeera, Increased digital penetration (48%
France 24, Press TV) in 2003 to 92.7% by Q2 2010)
Several digital channels available on
Freeview
Newspapers Independent launched ‘I’ newspaper Reduced average daily circulation
in October 2010 (-3.5% CAGR)
Increased freesheets
Some regional closures
Radio Fewer regulations on localness Increased DAB penetration (2% in
2003 to 35% by Q1 2010).
Reduced radio listening (CAGR -
1.5%)
Internet Increased number of news sites Increased online penetration (64%

(Comscore in 2010 tracks UK visitors
to more than 675 news websites)

Increased range of news sites (range
of owners — press agencies, other off-
line media, specialist sites,
aggregators, including regional,
national and global providers)
Increased broadcaster live and catch-
up services (e.g. ITV Player launched
2008) available on the internet

Increased blogs
Increased apps
Increased personalisation

in 2003 to 73% by 2010)

Increased broadband penetration
(52% in 2003 to 71% by Q1 2010)

Increased reach of online services
(broadband 11% in 2003 to 71% by
2010)

Increased access to radio, online
news websites and broadcaster
catch-up services

Increased access to broadband by
other devices (mobile phones
(23%) and tablets (2% of
households by Q1 2010))

Source: TouchPoints Super Hub 2010 survey data, as accessed 12 November 2010; Digital

Progress Report: Digital TV, Q2 2010, Ofcom, 7 October 2010; Communications Market Report,
Ofcom, 19 August 2010; Monthly total unduplicated unique visitors accessing news/information,
Comscore, as accessed on 11 November 2010.

4.27

As can be seen, there has been negligible change in traditional media

provision, although as discussed, there is already sufficiency of plurality in

these sectors. Paid for newspaper circulation has fallen, and there has been

arise in access to freesheets. Radio listening has fallen.

4.28

Most of the changes that have occurred are either in access and or/in the

newer media. There has been an increase in the range and number of

voices in both TV and online.

4.29

Digital TV penetration has increased, enabling increased access to more

news channels (e.g. BBC 24, Sky News, Al Jazeera, and France 24).
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4.30

4.31

4.32

4.33

4.34

4.35

Most of the change that has occurred is in relation to online news — both
access and provision. There has been an explosion in online news sources.
Comscore tracks 675 news websites that UK consumers visit, of which more
than 120 sites registered more than 100,000 UK visitors in September
2010™.

On the provision side, online news content includes text, audio and
audiovisual and services include TV broadcaster live and catch-up services,
podcasts, blogs, various ‘apps’, and RSS feeds. There are also

personalisation services.

The online environment is convergent and distinctions between the media

become blurred. Online is thus a truly cross-media environment.

We also reviewed Ofcom’s perspectives in its 2009 Media Ownership Rules
Review'* to assess the extent to which there had been recent changes in
media ownership that may impact the number of voices in the provision of
news. As we discussed, Ofcom notes that media ownership patterns had
not changed substantially (since 2006) except in radio where there had been

consolidation with Bauer and Global radio emerging as the largest groups.

Ofcom also noted that while not a change in ownership, Sky News took over
the Independent Radio News contract from ITV. Thus the service agreement
for news supply to commercial radio that ITV had enjoyed for many years
changed hands. However, as stated, broadcasters are responsible for the

news they broadcast; not the service supplier.

Cross-media news provision
In Figure 4.9 we summarise the current voices in UK news provision by

medium and cross-media.

13

Monthly total unduplicated unique visitors accessing news/information, Comscore, as accessed on 11

November 2010.

14

Media Ownership Rules Review, Ofcom, 31 July 2009.
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Figure 4.9 Summary of UK news provision by medium and cross-media
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Sufficiency of plurality in news provision

4.36 Based on the above discussion we conclude that since 2003, there has been
a significant increase in the plurality of news provision on two of the
important'® news platforms: TV and online.

4.37 Access to these platforms has increased and so we conclude that the

availability of this increased provision has also increased. There have been
no major changes in the provision of news on radio or in the press. We note
that there has been some consolidation in radio but that in press the number

'® " See Section 5 for a discussion on consumer perceptions of the importance of the various platforms as

sources of news.

Measuring plurality in news | 30



® Privileged and confidential: at request of external counsel
F T I 23 November 2010 17:38

4.38

of voices has remained the same over time. There is a sufficient number of

voices in both radio and press.

Given that our benchmark is 2003, on the basis that since then there has
been significant increase in the number and range of voices in news
provision then, it is axiomatic that we conclude that currently there is

sufficiency in plurality in news provision on a cross-media basis.
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5.1

5.2

5.3

54

5.5

5.6

Consumption of news

Introduction

In this section we examine the trends in news consumption by the UK
audience. We consider such consumption by medium and by time spent.
We assess the extent to which consumers use news across the various
media (cross-media consumption). We also briefly review consumer
perceptions in respect of trust, impartiality and reliability of the various news

sources available.

Each of the above is an important building block to determine qualitatively
and, where possible, quantitatively, the extent to which the sufficiency of
media plurality for cross-media audiences has changed in the UK and

whether it may be impacted by the Transaction.

We also summarise some of the recent trends in media consumption as they
relate to the consumption of news. We examine trends during the past 5
years subject to data availability. We provide a high level summary based
on a number of relevant trends largely based on Ofcom’s Communications
Market Report 2010.

Specific data on news consumption are compiled from a variety of sources.
There is no one source that continually monitors time spent on each medium
and the variety of sources used. In compiling this section we have relied on

a number of sources, including surveys.

To gain an understanding of cross-media news consumption, it is necessary

first to understand the trends in news consumption by individual medium.

Consumption by medium
Table 5.1 summarises the current weekly reach of the various media,
together with the time spent on each and the average number of properties

per medium used.
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Table 5.1 Weekly reach, time spent and nhumber of hews sources by medium

Medium Weekly Time spent Average number of
Reach per day channels/stations/
titles/websites used
TV (news) 98% 0.36 hrs 1.1
Radio (total) 89% 2.1 hrs 2.2
National newspapers (total) 59% 0.57 hrs 1.4 (of those that take)
Internet (news) 75% 0.29 hrs 3.5

Source: TouchPoints Super Hub 2010 survey data, as accessed 12 November 2010; Ofcom,
Newspaper Marketing Agency; TGl survey data, survey conducted between April 2009 and
March 2010, as accessed 12 November 2010.

5.7 For news, according to Ofcom'®, while television is the main platform used
for news for around two-thirds of adults, individuals used an average of 3.8
news platforms in 2006. TV is also the most trusted platform for news, with
around three times as many adults considering its output impartial as
compared to newspapers and magazines and around two times as many
adults considering its output impartial compared to the internet. Table 5.2

shows the perceived impartiality of media by platform in 2009.

Table 5.2 Perceived impartiality of media platforms, 2009

Medium All adults (% saying impartial)

TV 42
Radio 35
Internet 21
Press 17
Magazines 14

Source: Media Ownership Rules Review, Ofcom, 31 July 2009: p26.

5.8 TV is the source of news cited as the most important by consumers and
increased in importance during the period 2007 to 2009, as shown in Figure
5.1. Press continued to decline during the period 2004 to 2009, as did radio.
The internet on the other hand has increased in importance

' New News, Future News: the challenges for television news after Digital Switch-over, Ofcom, 26 June

2007.
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Figure 5.1  Main source of UK news
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Source: Media Ownership Rules Review, Ofcom, 31 July 2009: p25; Ofcom media tracker, 7
April 2010.

5.9 According to research conducted by Mintel'’, TV is the most popular medium
for accessing news as more than 75% of adults claim to use it regularly. The
internet is cited as the second most popular source, with around two-thirds
using it to access news. According to the survey, less than 50% claim to

use national newspapers.

5.10 Another survey, by McKinsey, has tracked interest in the various news
media by age.'®

17
18

Consumer Perceptions of News Media, Mintel, September 2010.
A glimmer of hope for newspapers, McKinsey Quarterly, April 2010.
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Figure 5.2 Interest in news source by age group

Source: A glimmer of hope for newspapers, McKinsey Quarterly, April 2010.

5.11

5.12

5.13

5.14

According to the survey findings, the younger age groups prefer to get their
news from the internet and as a result in 2009, the internet was the third

most popular news source, just behind newspapers.

The above findings accord with other survey results whereby TV remains the
most popular source of news but that the internet continues to gain in

popularity.

In respect of news consumption by medium, we make the following

observations.

Television

TV remains the most important medium for accessing news. TV viewing has
increased slightly over time and in multichannel homes, the BBC and ITV
are the most watched channels. The BBC has the most favourable
perceptions amongst consumers according to, inter alia, Ofcom and Mintel.
Take up of digital television has risen markedly since its introduction in 2003,
reaching more than 92 per cent in Q2 in 2010"° and considerably expanding

19

Digital Progress Report: Digital TV, Q2 2010, Ofcom, 7 October 2010.
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5.16

5.17

5.18

5.19

5.20

alternative access to news. On digital, there have been new entrants to the
UK TV news market - Al-Jazeera and France 24 are prime examples -

expanding consumer choice.

However, despite the proliferation of television channels and concomitant
access to news, the traditional Public Service Broadcast (PSB) channels of
BBC1, BBC2, ITV, Channel 4, and Five continue to dominate viewing; their
combined viewing share in all homes was 57.8% in 2009.%°

Entertainment channels (of which there are more than any other genre)
consistently account for by far the highest proportion of audience share and

news channels account for roughly 2% of audience share.

Catch-up television services account for a small, but growing proportion of
all television viewing, with 31% of adults with the internet having watched
catch-up TV in Q1 2010, up from 23% a year earlier. Time-shifted television

viewing (viewing through a recording device) is also increasing,

YouView (previously Project Canvas) (and others such as Google TV) will
enable the seamless integration of TV and internet services on the TV
screen. YouView is scheduled to launch in the UK during the first half of
2011.

Radio

Radio’s reach, which declined gradually between 2004 and 2009, recently
rebounded, reaching 90.6% (46.8 million adults) in Q2 2010, the highest
weekly reach recorded since the current research methodology was
introduced in 1999.%'

However, although more people are listening to the radio, the time spent

listening has fallen over the past five years, down 5.3% in 2009 from 2004.%?

Communications Market Report, Ofcom, 19 August 2010: p164.
Communications Market Report, Ofcom, 19 August 2010: p189.
Communications Market Report, Ofcom, 19 August 2010: p189.
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However, despite declining reach, BBC still accounts for a higher proportion
of radio reach than commercial radio, at 64.9% in 2009, compared with

61.2% listening to commercial radio.

Digital radio uptake has increased, from circa 5% of households owning a
DAB digital radio in 2004, to 33% by 2009, and in Q2 2010, digital radio
accounted for 24.6% of the total radio audience, up by 3.5% from the

previous year.*®

The BBC broadcasts the four most listened-to radio stations in Q2 2010 with
BBC Radio 2 achieving a weekly reach of 14.8 million, Radio 1 reaching
13.7 million, 10.9 million listening to Radio 4, and 7.2 million to Radio Five

Live.

New technologies are also changing the way in which people listen to the
radio. By June 2010, 13% of adults at some time used their mobile handset
to listen to radio, more than double those who did so in 2005,2* with 13% of
adults at some time using their mobile handset to listen to radio, by June
2010.

Press
According to research conducted by Mintel”®, less than 50% of people claim
to use national newspapers. Print media are more relevant among older

demographics, accounting for 10% of the media use of the 55+ age group.

Newspaper circulation has been consistently falling during recent years, with
the number of sales in August 2010 down on the same month in 2009 for

every major daily and Sunday publication.

Freesheets represent a recent and serious challenge to national print media:
approximately 1 in 5 people across the UK follow them daily. When asked

about their views on freesheets, a significant proportion stated that they do

23
24
25

Communications Market Report, Ofcom, 19 August 2010: p190.
Communications Market Report, Ofcom, 19 August 2010: p191.
Consumer Perceptions of News Media, Mintel, September 2010. The survey is based on 2,000 internet

users aged 16+. See: http://oxygen.mintel.com/sinatra/oxygen/display/id=547288.
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not in fact like the quality or content although they continue to read the
format every day. This demonstrates that allure and popularity may not be

linked to influence and quality.

The traditional broadsheet newspapers have particularly suffered over the
past 5 years. Daily Telegraph sales fell by more than 17 percent during that
period, with The Times and The Guardian falling by over 12% each. Of the
traditional broadsheets, The Daily Telegraph has the highest circulation,

selling over 67,000 copies in August 2010.%

Internet
Internet take-up has continued to grow in the UK, reaching 75% in 2010,
with total broadband take-up reaching 71%.%” Government policy aims to

address broadband “not-spots™®

and “Networked Britain” aims to get all
people of working age online by 2015, so internet penetration is expected to

continue to rise.

In addition to the increased internet usage, the percentage of people using
their mobile phones to access web content has risen significantly in recent

years, with an annual rise of 3% to 23% in 2010.%

Brands based on search engines such as Google and Bing rank the highest
amongst online brands in terms of reach, but the time per person spent on
each site is significantly lower than entertainment sites such as Facebook
and AOL Media.

Within total visits to news and information sites, the BBC enjoys the largest

number of unique visitors (UVs).

There has been a large relative increase in the proportion of total internet
time spent accessing news, of 84% (during the period April 2007 to April
2010)%.

26
27
28
29

ABCs: national daily newspaper circulation August 2010, Guardian, 10 September 2010.
TouchPoints Super Hub 2010 survey data, as accessed 12 November 2010.

One of Ofcom'’s priorities for 2010/11 is to make progress on broadband and mobile phone not-spots.
Communications Market Report, Ofcom, 19 August 2010: p235.
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Around 48% of 25-34 year olds use the internet to keep up to date with
news. This function is significantly more prevalent amongst men than
women, with 47% of men using the internet for news, compared to 32% of
women. Around 50% of the AB socio-economic group uses the internet to
access news, whereas 25% of the DE group use it for the same purpose.

The most popular online newspaper website in the UK is the Daily Mail
online, with nearly 18 million readers a month and, globally, is second only to
the New York Times®'.

However, the global nature of the internet means that, via platforms such as
Google News, readers are accessing a previously unimaginably diverse

range of international news sources.

Trends in cross-media hews consumption

Overview

In this section we provide an overview of key developments in cross-media
news consumption based on a number of surveys and data sources as

referenced. We note that sources are not equivalent to voices.

According to the FD survey of news consumption, the UK consumer in 2010
consumes around 5 different news media each working day (the various
adult averages range between 4.7 and 5.4)%’. The breadth of news
consumption has grown in line with digital penetration. Increased availability
of relatively inexpensive fast broadband has driven the online boom and
digital TV penetration has also been a significant driver of the increased

breadth of take-up.

Digital media have not replaced traditional media, they have been adopted
as additional media sources and as a result, consumers have continued to

Communications Market Report, Ofcom, 19 August 2010.
Monthly total unduplicated unique visitors accessing news/information, Comscore, as accessed on 11

November 2010.

Media Monitor Report, FD, 2010.
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get their news from more sources. During the past 7 years, the breadth of

weekday consumption has risen by around 30%.

As the range of media used for news has increased, loyalty to specific
titles/channels has fallen, although some, particularly the BBC, do retain
significant loyalty.

In respect of which news media are the most important, TV scored top,
closely followed by the internet. A September 2010 Mintel Survey® also
accords with the FD survey and finds that the internet is the next most

important news medium after TV.

Number of news sources

Most people tend to get their news from more than one source. According to
FD’s latest Media Monitor**, as discussed the average number of sources
used per day was around 5 by September 2010. When the survey was
launched in 2003 more than half of the sample stated that they used two or
fewer media. The Mintel survey referenced above also finds that the average

number of sources is around 5% (see below).

Interest in the news tends to be broad based, with more than 40% saying
that they follow more than 6 types of news and more than half of those say
that they often check more than one source to confirm news stories they

have read®.

Moreover, consumers tend to use on a regular basis around 5 types of

media to access news (see Table 5.3).

33

Consumer Perceptions of News Media, Mintel, September 2010. Note that the sample comprises

2,000 internet users aged 16+.

34
35
36

Media Monitor Report, FD, 2010.
See Table 5.3.
Consumer Perceptions of News Media, Mintel, September 2010.
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Table 5.3 Number of media accessed regularly for news

1-3types 4types 5Stypes 6types Average

% % % % number
All 10 15 15 59 5.1
Daily internet
usage upto 1 15 14 14 55 4.9
hour
ABCH1 9 14 16 60 5.1
C2DE 13 15 13 58 5.0

Source: Consumer Perceptions of News Media, Mintel, September 2010; FTI analysis.

5.45 As shown, even those who are the lightest users of the internet (in the
survey) use almost 5 media for news on a regular basis. We acknowledge
that the Mintel survey sample comprises people that use the internet. If we
make the assumption that the proportion of the population that are not
internet users (25%, according to the most recent Touchpoints survey®’) only
use 1 medium, then the average number of different types of media regularly
used remains in excess of 4.

5.46 Mintel also provides analysis of media usage across media by type,
concluding that TV and the internet tend to be the dominant sources among
those who use a smaller number of media types. Newspapers are the next
used among those who use four types of media. National radio enters once
five media are assessed. We reproduce the data in Table 5.4.

87 TouchPoints Super Hub 2010 survey data, as accessed 12 November 2010.
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Table 5.4 Number and types of media accessed regularly for news by media
type used
All 1-3 types 4 types 5 types
% % % %
TV 98 92 99 98
Internet 95 78 96 93
National newspapers 85 25 69 86
Local/regional newspapers 84 24 64 89
National radio 80 19 41 83
Local/regional radio 72 12 31 51

Source: Consumer Perceptions of News Media, Mintel, September 2010.

5.47

5.48

5.49

Time spent

The amount of time spent consuming news varies by medium. Not all of the
data sources for consumption of media (BARB for TV, RAJAR for radio, etc.)
report on time spent by genre, so we have to rely on a number of alternative
sources to form estimates (RAJAR for example does not report listening by

genre).

Based on data from the latest Touchpoints survey, people spent almost as
long consuming news online (0.29 hours) as they did on TV (0.36 hours).
According to data published by Ofcom®, during the period April 2007 to April
2010, online news consumption had increased by 84% (in terms of

proportion of time spent on the internet).

Another data source indicates that the time spent consuming news media
has increased since 2006. According to research conducted by McKinsey®,
the amount of time spent by consumers consuming news in the UK
increased by 20% from 60 minutes per day in 2006 to 72 minutes per day in
2009.

38

% Aglim

Communications Market Report, Ofcom, 19 August 2010.

mer of hope for newspapers, McKinsey Quarterly, April 2010.
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Figure 5.3 News consumption in total and by age group

Source: A glimmer of hope for newspapers, McKinsey Quarterly, April 2010.

5.50

5.51

5.52

5.53

Summary of cross-media news consumption

TV remains the main source of news and is perceived as the most impartial
of the news media. That said, the internet is gaining in importance and now
appears to be the second most important source of news (according to a
range of sources including Ofcom, Financial Dynamics, Perspective
Associates). Conversely, press and radio are declining (relatively) in

importance as news sources.

The time spent watching TV news and consuming news on the internet are

around the same according to the IPA Touchpoints survey in 2010.

Most people tend to use 3 to 4 platforms for news and follow around 4-5
news sources per day. The most popular brand for news is the BBC on TV,
on radio and online®.

In Table 5.5 we provide a summary of the current status and recent trends in

cross-media news consumption. This demonstrates that:

40

Consumer Perceptions of News Media, Mintel, September 2010.
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. The plurality of cross-media consumption of news has increased in

line with its increased provision;

. Press and radio are reducing in importance in the cross-media share
of voice as both usage and user perceptions of their importance as

news media has fallen;

. The internet is expected to grow in importance in terms of time spent

and usage as it continues to increase in importance to consumers;

. Overall there is a shift in cross-media news consumption patterns

towards online which is a highly plural environment;

. These trends are expected to continue as internet penetration

increases; and

o It is striking that the media in which it has a presence, the BBC is the

leading player by a significant margin.
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Table 5.5 Summary of cross-media nhews consumption

PLATFORM TELEVISION INTERNET NEWSPAPERS RADIO CROSS-MEDIA
PLURALITY

- today Sufficient Sufficient (high) Sufficient Sufficient High

- trend Increasing Increasing Steady Steady Increasing

PLAYERS BBC (74%), BBC attracts the most News Corporation BBC (55%), A significant number of

ITV (17%), Sky UVs but there are no  (34%), Daily Mail & Global (17%) voices available excluding
News (6%), dominant players and General Trust (21%),  and Bauer online; literally thousands

Channel 4 a very large number  Trinity Mirror (15%) and (11%) if online is included
(4%) and Five of players Northern and Shell
(2%) (15%)

CONSUMPTION

Importance of

source

- today 1st 2nd 3rd 4th

- trend Steady Increasing Decreasing Decreasing Internet increasing part of
the cross-media mix

Impartiality

- today 42% 21% 17% 35%

- trend Steady Steady Steady Steady
Reach

- today 98% 75% 59% 89%

- trend Increasing Increasing Decreasing Decreasing Internet and digital TV
penetration expected to
increase

Usage (hrs/ day)
- today 0.36 0.29 <057~ Not available 1.2
- trend Steady Increasing Decreasing Decreasing Increasing
Sources **
- today 1.1 3.5 1.4 2.2 5
- trend Steady Increasing Steady Steady Increasing
CROSS-MEDIA
SHARE OF VOICE
- today Cross-media consumption
mix has changed.
Consumption has shifted
away from press and radio
towards TV and online.
Plurality continues to
increase in TV and online;
online has thousands of
voices
- trend Steady Increasing Decreasing Decreasing Trend of increasing shift

away from press and radio
towards TV and online
expected to continue

Source: Perspective analysis of BARB data;, Communications Market Report, Ofcom, 19 August
2010: p204; ABCs: national daily newspaper circulation August 2010, Guardian, 10 September
2010; TouchPoints Super Hub 2010 survey data, as accessed 12 November 2010; Newspaper
Marketing Agency; Media Ownership Rules Review, Ofcom, 31 July 2009: p26; TGl survey
data, survey conducted between April 2009 and March 2010, as accessed 12 November 2010;
A glimmer of hope for newspapers, McKinsey Quarterly, April 2010; Media Monitor Report, FD,
2010; Monthly total unduplicated unique visitors accessing news/information, Comscore, as
accessed on 11 November 2010; FTI analysis.

* this figure corresponds to time spent reading any newspaper which overestimates the time
spent reading the news

** we note that the number of platforms used is 3 to 4 and this may increase in line with internet
penetration

*** this figure corresponds to total number of radio channels listened to rather than just the
number of news radio channels
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5.54

5.55

5.56

5.57

Importantly, the balance of usage (reach, number of outlets and time spent)
and ascribed importance by consumers amongst the various media has
been changing. There is a clear trend of reducing radio and press
consumption together with a steady consumption of TV and an increase in
online usage. The share of voice of each medium within the cross-media
consumption mix is changing. The weight remains towards the TV voice,

with online voices increasing and radio and press voices in decline.

Sufficiency of plurality based on cross-media consumption
It is clear from our conclusion in Section 4 that plurality in news provision
and access has increased significantly owing to the increases in digital TV
news services and the explosion in online news services. While there have
been limited or no changes in the plurality of the traditional media (radio and
press), the impact of changes overall have led to an increase in plurality in

cross-media.

These changes in provision have also led to changes in consumption

patterns within each medium and across media including:

. an increase in consumption of news on the internet;
. a decrease in the importance of radio and newspapers; and
. an increase in the number of sources and platforms the UK population

uses to consume news.

These trends along with those demonstrated in Table 5.5 imply there is a
sufficiency of plurality in cross-media consumption. The range and number
of voices in the cross-media landscape have increased, offering the

consumer more choice in platforms and sources.
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6.1

6.2

6.3

6.4

Pre- and post-Transaction

Introduction
In this section we provide our assessment of the differences in the
sufficiency of plurality post-Transaction. We consider the assessment in

terms of provision and consumption.

As discussed in Section 3 we were requested to evaluate the sufficiency of
plurality pre- and post-transaction. In so doing, we make the assumption
that the media enterprise “headcount” reduces by one following completion
of the Transaction. This reduction is considered from a cross-media

perspective in respect of provision and consumption.

Provision

As we also discussed in Section 3, as a result of the transaction on the basis
of our assumption that there is a reduction in headcount, at the level of
mono-media there is no change in the number of voices in TV, radio or
press. On the internet, there would be a loss of one voice. At the cross-
media level there is also therefore the loss of one media enterprise.

We provide a schematic (see Figure 6.1) to summarise the change to the
number of media enterprises pre- and post-transaction. We note that the
loss in the number of enterprises (i.e. one) does not imply a loss in the
number of media properties (i.e. TV channels, newspaper titles, online

properties etc.).
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Figure 6.1 Number of media enterprises pre- and post-transaction

Pre-transaction Post-transaction
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Google
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Reuters ~ CBS
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New York Times
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Reuters ~ CBS
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New York Time:

St 1osky\

ITVplc

ITVplc

Channel4

Channel4

Others

Others

Virgin Media
undredsof others

Television

Television

Source: Media Ownership Rules Review, Ofcom, 31 July 2009 : p34; FTI.

6.5 As indicated in the chart, within the total universe of media enterprises
available, the loss of one voice cannot be considered to be substantial given
the range and number of such enterprises, particularly as we demonstrated

that the number and range of voices has increased since 2003. Within each

of TV, radio and press, there is no change.

6.6 The only change given the assumption of the loss of headcount is within the

cross-media environment.

In the off-line cross-media environment, while the number of players is fewer
(by one), this cannot be regarded as substantial. As we have shown these
are sectors (i.e. TV and press) with many players and no concerns regarding

the sufficiency of the number of voices considering developments since

6.7

2003.

6.8 The BBC is the leading player in TV, followed by ITV. In that sub-sector

there are many others and as we demonstrate in the next section when we
assess the impact on consumption, Sky has a relatively weak position in TV

“" We note that Ofcom did not distinguish Sky and News International in its assessment of changes in
media ownership; it treated them as one entity (News International).
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6.9

6.10

6.11

6.12

6.13

6.14

broadcast news so we do not consider that this reduction in headcount can

have a material impact.
Radio is unaffected.

In the online cross-media environment, as we discussed in Section 5,
Comscore tracks UK visitors to more than 675 online news sites, of which
more than 120 have more than 100,000 UVs.

We also highlighted that in the online environment, owing to the plethora of
diverse media types and sources, distinctions between the various media in

any case blur.

We cannot conclude that this hypothetical ‘loss of one voice’ in the online
environment has a material effect on the sufficiency of cross-media plurality.
Online has hundreds (and potentially millions) of news voices (and media,
formats, and services). Moreover, there are several other players in this
space, primarily the BBC, that enjoy a much stronger market position than

Sky and News Corporation. We demonstrate this in the next section.

Consumption
In Section 5 we provided a summary of the news consumption trends in the
cross-media environment. We now consider the impact of the Transaction

from the consumption perspective.

In Table 6.1 we examine the position of the two separate entities and the two

merged together, building on Table 5.5.
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Table 6.1

PLATFORM

Cross-media share
of voice

Today

Trend

Sky News

Comments

News International

Comments

News Corporation

Comments

Steady

6%

d
3r in the medium but <
half the share of the next
largest player (ITV)

NA

NA

6%

rd
3 in the medium but <
half the share of the next
largest player (ITV) and
no concerns in respect of
share of voice

INTERNET

Increasing

1%

Negligible share
of highly plural
medium

4%

Negligible share
of highly plural
medium

6%

Negligible share
of highly plural
medium

NEWSPAPERS

Decreasing

NA

NA

34%

Strong market position
in a medium that is in
long term decline

34%

Strong market position
in a declining medium
and no concerns in
respect of share of
voice

Pre- and post-Transaction — impact on cross-media consumption

RADIO

Decreasing

NA

NA

NA

NA

NA

NA

Privileged and confidential: at request of external counsel
23 November 2010 17:38

CROSS-MEDIA

Cross-media consumption mix has changed. Consumption has shifted
away from press and radio towards TV and online. Plurality continues to
increase in TV and online; online has thousands of voices.

Trend of increasing shift expected to continue.

Sky has a relatively low share in TV and online and therefore a relatively
weak position in the cross-media landscape.

Cross-media

While News International’s position is strong in press, in the cross-media
environment, the medium is in long-tem decline. Relatively low share in
online.

The combined entity, News Corporation has a position that comprises
strength in press, the declining segment, a relatively weak position in TV
and a 6% share in online which has thousands of voices.

Source: Perspective analysis of BARB data; Daily circulation figures, MediaTel (audited by ABC), as accessed on 10 November 2010; monthly total

unduplicated unique visitors accessing news/information, Comscore, as accessed on 11 November 2010.
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6.15

6.16

6.17

We replicate from Table 5.5 our assessment of how the weight of share of

voice amongst various media is changing in the cross-media environment.

We consider first the position of the two entities separately and then

combined:

. Sky — its position in the cross media environment is weak. It has a
negligible share in online and given the position of the BBC and ITV, it
has a relatively low share in TV news. It has less than half of the
share of ITV. It is difficult to see how this share will increase
substantially in future as digital TV penetration stands at around 92%.
The remaining TV households to be switched over to digital are late
adopters, satisfied with the current terrestrial channels and therefore
likely to have weaker preferences for digital TV channels than current
digital TV households.

. News International — also has a weak position in the online
environment. While it has a strong position in press, this is a medium
in decline and one that has a decreasing share of the cross-media
voices from a consumption perspective. Its importance in the cross-

media mix has declined and is expected to continue to do so.

. News Corporation — the combined entity has a weak position in TV,
around a 6% share of the online news sector** and a strong position in

press, the medium that is declining in usage in the cross-media mix.

The assumed reduction in headcount leads to a combined entity that does
not enjoy a strong position in the most important news media from the
consumer perspective i.e. TV. In press, while its position is strong, the
medium is in long term decline. In online, its share is around 6% and subject
to competition from strong players such as the BBC, Mail Online, and

potentially numerous others. The stated market shares however are for

42

We note that from October 2009 to October 2010 the combined page views of News International

websites and SkyNews.com has decreased at a CAGR of -3.0% (Source: Monthly total unduplicated
unique visitors accessing news/information, Comscore, as accessed on 11 November 2010).
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6.18

6.19

6.20

6.21

news websites only. There is additionally competition from portals such as

Google and Yahoo.

Based on this assessment, and the evidence presented in this report, we
conclude that this Transaction does not materially reduce the range and
number of voices in the cross-media environment; therefore that it would not

have a material impact on the sufficiency of plurality.

News consumption by socio-economic group and nation
Following the approach of the CC in the ITV/Sky case, we use TGl data to

examine news consumption by socio-economic group and nation.

While news consumption behaviours today are broadly similar to behaviours

examined by the CC in the ITV/Sky case, we note some differences below:

. the proportion of UK adults who actively use the internet as a source
of news has increased from approximately 21% in 2006 to more than
35% today;*

. the number of different platforms through which UK adults actively
consume news has increased. According to TGl data, the proportion
of UK adults who use 3 or more media platforms has increased from

approximately 35% in 2006 to more than 50% today;**

o the proportion of people who actively watch any BBC news program

has increased slightly since the CC’s report in the ITV/Sky case; and

. the proportion of UK adults who read The Sun and the Metro has

increased slightly.

Further, we have identified the following statistically significant differences

between news consumption across socio-economic group and nation:

43

Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the shares in ITV plc, Competition

Commission, 14 December 2007: Appendix I, Figure 4; TGI survey data, survey conducted between
April 2009 and March 2010, as accessed 12 November 2010.

44

Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the shares in ITV plc, Competition

Commission, 14 December 2007: Appendix I, Figure 5; TGI survey data, survey conducted between
April 2009 and March 2010, as accessed 12 November 2010.
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6.22

6.23

. the ABC1 socio-economic group tends actively to consume more
news, while the C2DE socio-economic group tends actively to
consume less news, both by media platform and by number of media
platforms used. See Figure A3.1 and Figure A3.2 for more

information;

. the ABC1 socio-economic group tends actively to watch more of the
BBC, Channel 4 and Sky News and less news on ITV whereas the
C2DE socio-economic group actively watches more news on ITV and
less news on the BBC, Channel 4 and Sky News. See Figure A3.4 for

more information; and

. the C2DE socio-economic group and Scotland tend to actively read at
least one News International newspaper in a higher proportion than
UK adults as a whole. See Figure A3.7 and Figure A3.8 for reference.
This may be due to a disproportionately high number of active readers
of The Sun in both groups as can be seen in Figure A3.5 and Figure
A3.6.

In the ITV/Sky case, the CC concluded that “whilst viewing shares and
readership vary somewhat by socio-economic group, there are no
fundamental differences in the significance of ITV, Sky and News
International to particular sections of the UK population. Nor did we find any
fundamental differences in the significance of ITV, Sky and News
International between nations within the UK.

We have identified no fundamental differences in news consumption among
socio-economic groups or nations since the CC report in the ITV/Sky case.
Therefore, we uphold their conclusion. That is, we conclude that there are no
fundamental differences in the significance of Sky and News Corporation to

particular sections of the UK population or nations within the UK.

45

Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the shares in ITV plc, Competition

Commission, 14 December 2007: paragraph 5.50.
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6.24

6.25

6.26

6.27

A final step in our assessment

As a final step we examined the proportion of the population that would be
directly affected by the Transaction. Namely, the proportion of the UK
population who take news from both Sky News and News International. In
doing this, we follow the approach taken by the CC in their investigation into

the effect on media plurality in the ITV/Sky case.

The connection between the Transaction and the ITV/Sky
case

In order to assist their investigation into the effect on media plurality in the
ITV/Sky case, the CC examined the news consumption behaviour of the
proportion of the population that would be directly affected by the acquisition.
Namely, the proportion of the population who actively watch ITV news and
actively watch Sky news and/or actively read News International

newspapers. The CC names this group the “ITV/Sky News-NI overlap
group.”

The CC determined that 16% of UK adults fall into the ITV/Sky-NI overlap
group. Further, the CC states “over two-thirds of this group read a
newspaper from another media group. Over 70 per cent watch news on the
BBC. Just under one-fifth watch Channel 4 news and just over one-fifth visit
news websites. Around 95 per cent of the ITV/Sky News-NI overlap group
also actively consume news from at least one other source. Less than 1 per
cent of the total population actively take news from ITV and Sky/NI but no

other source.”®

We depict the CC’s results diagrammatically in Figure 6.2.

46

Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the shares in ITV plc, Competition

Commission, 14 December 2007: appendix I, p12-13.
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Figure 6.2  Results of the CC’s investigation in the ITV/Sky case

Proportion of people who take
their news from Sky and ITV only

Proportion of people who take
their news from NI and ITV only

Proportion of people who take
their news from Nl and ITV
and Sky only

‘+. +.<1%

Source: FTI analysis based on CC'’s report in the ITV/Sky case

6.28 While the entire population of interest in this Transaction is not a subset

of

the affected population in the ITV/Sky case, the results in the ITV/Sky case

can be a useful benchmark in the analysis of this Transaction.

6.29 Building on this approach, we are concerned in this Transaction with only the

lower section of the above chart. We present in Figure 6.2 the relevant

population of interest.

Measuring plurality in news |

55



Privileged and confidential: at request of external counsel
23 November 2010 17:38

Figure 6.3 Possible impact on cross-media plurality of the Transaction

Proportion of people
who take their news from
Sky and Nl and two
other sources

News from Sky News from News

/ International
Proportion of people who take

their news from Nl and ITV
and Sky only

Proportion of people who take
Proportion of people who take their news from Sky and NI and

their news from Sky and NI only one other source
Proportion of people who take
their news from Sky and NI
Source: FTI analysis
6.30 We present a stylised example of possible news consumption combinations

in the overlap area in Table 6.1. This demonstrates how consumers may be
affected given the assumption (for the purposes of our analysis) that there is

a reduction in the number of voices as a result of the Transaction.

Table 6.2 Overlap or cross-over between Sky News and News International

Sky News Sky News The The The The
online Sun Sun Times Times
online online
Sky News NA
Sky News online  NA NA
The Sun One One NA
voice voice
The Sun online One One No NA
voice voice change
The Times One One No No NA
voice voice change change
The Times online  One One No No No NA
voice voice change change change

Source: FTI analysis.

Measuring plurality in news | 56



® Privileged and confidential: at request of external counsel
F T I 23 November 2010 17:38

6.31

6.32

6.33

6.34

6.35

6.36

In Table 6.1 above, the blue shaded areas represent replication, overlaps
that are not applicable, or where there is no change in media plurality. The
areas shaded mauve and white areas represent overlap where post-
Transaction there is now one enterprise supplying these properties rather
than two (as per our assumption for the purpose of the analysis) i.e. there is

a reduction in the number of voices.

For the mauve overlap areas, there should be minimal concerns in respect
of the assumed reduction in voices from two to one as these include online.
As discussed thus far, there is a plethora of voices and news properties

available on the internet.

The white cells indicate possible combinations of broadcast and print media
only (i.e. no online) where there has been a reduction from two voices to one

voice (as per our assumption for the purpose of the analysis).

We made an estimate of the size of the population that takes its news from
News International and Sky, including and excluding online, which we

discuss below.

Results

To analyse the population affected by the Transaction we use survey data
provided by TGl. We note that this is the same source used by the CC in
their investigation in the Sky/ITV case. For more information regarding the

data see Appendix 3.

We calculate approximately 4% of UK adults actively watch Sky News and
actively read News International newspapers.*’ Further, approximately 0.2%
of UK adults actively watches Sky News and actively read News

International newspapers and does not take news from any other source.

47

To confirm our approach we recalculated the proportion of the population who actively watch news on

ITV and either actively read News International newspapers or actively watch Sky News. We
calculated that approximately 15% of UK adults fell into this group whereas the CC calculated 16%.
This small difference is consistent with developments since the ITV/Sky case (i.e. an increase in the
number of news sources/platforms being used). Therefore, we are confident our approach is consistent
with the CC’s approach in the ITV/Sky case.
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6.37 We calculate 6% of UK adults actively watch Sky News or actively visit
SkyNews.com and actively read News International newspapers or actively
visit News International websites (the “Sky/NlI Overlap Group”).
Approximately 96% of the Sky/Nl Overlap Group relies on other news
sources in addition to the Sky and News International news sources.
Therefore, 0.3% of UK adults actively watch Sky News or actively visit
SkyNews.com and actively read News International newspapers or actively
visit News International websites and do not take news from any other

source.

6.38 We note these results are similar in magnitude to the findings of the CC in
the Sky/ITV case. That is, in the Sky/ITV case the CC concluded that no
more than 1 per cent of the population, and quite possibly less than this
received news from only ITV and Sky and/or News International. Whereas,
we find that 0.3% of the population receive news from only Sky and News

International.

6.39 Figure 6.3 below summarises the proportion of UK adults who would be

affected by the Transaction.
Figure 6.4  Proportion of UK adults affected by the Transaction

7%

6%

5%

4%

3%

2%

Proportion of the population
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.
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6.40

6.41

We note that a disproportionately high proportion of adults in Scotland
actively watch Sky News and actively read News International newspapers.
However, the proportion of Scottish adults who actively watch Sky News and
actively read News International newspapers and rely on no other source is
not statistically different from the proportion of UK adults who fall into the

same group.

Further, we note that the proportion of Scottish adults who fall into the
Sky/NI Overlap Group and rely on no other news source is statistically
significantly lower than the proportion of UK adults who fall into the same

category. See Figure 6.4.

Figure 6.5 Proportion of UK adults and adults in Scotland affected by the

Proportion of the population
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on no other source newspaper or visit newspaper or visit
News Internation News Internation

website website and rely on
no other source

® Whole population Scotland

Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

6.42

6.43

Therefore, we conclude that no socio-economic group or nation would be

significantly disproportionately affected by the Transaction.

Figure 6.5 shows the news consumption behaviour of the Sky/NI Overlap
Group.

Measuring plurality in news | 59



@ Privileged and confidential: at request of external counsel
F T I 23 November 2010 17:38

Figure 6.6 News consumption behaviour of the Sky/NI Overlap Group
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

6.44 Figure 6.5 shows that nearly 70% of the Sky/NI Overlap Group actively read
a non-News International newspaper, nearly 60% actively watch BBC News,
approximately 40% actively watch ITV News and nearly 50% actively visit a

non-News International website.
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Appendix 1 Sources of information

Description

Report for the Secretary of State pursuant to Section 44A of the
Enterprise Act 2002 of British Sky Broadcasting plc’s acquisition
of 17.9% shareholding in ITV plc, Ofcom, 27 April 2007

Acquisition by British Sky Broadcasting Group plc of 17.9 per
cent of the shares in ITV plc, Competition Commission, 14
December 2007

Final decisions by the Secretary of State for Business, Enterprise
& Regulatory Reform on British Sky Broadcasting Group’s
acquisition of a 17.9% shareholding in ITV plc dated 29 January
2008

Judgment of the Court of Appeal regarding British Sky
Broadcasting Group plc, Virgin Media inc., the Competition
Commission and the Secretary of State for Business Enterprise
and Regulatory Reform, 21 January 2010

Communications Market Report, Ofcom, 19 August 2010
Consumer Perceptions of News Media, Mintel, September 2010
ABCs: national daily newspaper circulation August 2010,
Guardian, 10 September 2010

TouchPoints Super Hub 2010 survey data, as accessed 12
November 2010

Media Ownership Rules Review, Ofcom, 31 July 2009

New News, Future News: the challenges for television news after
Digital Switch-over, Ofcom, 26 June 2007

Monthly total unduplicated unique visitors accessing
news/information, Comscore, as accessed on 11 November
2010

Ofcom media tracker survey, 7 April 2010

Media Monitor Report, FD, 2010

A glimmer of hope for newspapers, McKinsey Quarterly, April
2010

Media's most trusted brands, Marketing, 4 October 2010

TGl survey data, survey conducted between April 2009 and
March 2010, as accessed 12 November 2010

Quarterly listening figures, RAJAR, as accessed on 28 October
2010

Daily circulation figures, MediaTel (audited by ABC), as
accessed on 10 November 2010

Digital Progress Report: Digital TV, Q2 2010, Ofcom, 7 October
2010

Newspaper Society Intelligence unit , 1 July 2010

Measuring plurality in news | 61



A2.1

A2.2

A2.3

A2.4

A2.5

A2.6

® Privileged and confidential: at request of external counsel
F T I 23 November 2010 17:38

Appendix2  Consumer perceptions of hews sources

A survey conducted by You Gov for the Press Gazette in 2005 found that the BBC
was by far the most trusted news brand with almost 41% of those surveyed naming its
brand. The next tranche of most trusted brands (at around 7% each) were Sky News,
The Daily Mail, The Guardian, The Daily Telegraph and The Times. The survey does
not appear to have been updated, however and so we consider more recent data from

other sources.

In TV news, according to Mintel*, the BBC is perceived to be authoritative, reliable,
traditional, accurate and responsible. Sky is associated with attributes such as up-to-

the-minute and innovative.

Consumers also have positive perceptions about the BBC in radio news. In contrast,
perceptions of the news coverage of commercial radio stations are relatively poor.
While consumers consider the news coverage as entertaining, consumers consider

them ‘lightweight’ and overly commercial.

In online news provision, consumers perceive the BBC to have similar attributes as its
TV and radio services. Online news sites of the major newspapers are also rated

highly by consumers.

In press, the Times has the most positive perceptions among consumers; it is seen as
authoritative, traditional, reliable and responsible. In contrast, the Sun, while seen to

be entertaining, is viewed as sensationalist, biased and lightweight.

The survey also provides consumer perspectives by demographic groups. Examples
include:

e ‘“the biggest fans of Sky’s online news tend to be 45-54 year olds and

higher earners’;

e ‘“the most hostile to the Sun’s online presence are over 45s, ABs and

higher earners”;

8 Consumer Perceptions of News Media, Mintel, September 2010.
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For the Sun newspaper, “those from the older 45+ age group are most

likely to view its coverage as sensationalist, lightweight and biased”,

The news content of the Times is seen as authoritative, traditional,
reliable, accurate and responsible, attributes most likely associated with
the brand, “by older (45+) people and those from the AB socioeconomic
group, reflecting the core of its readership’; and

“Men are more likely than women to regard Sky’s news content as
trustworthy ... agreement peaks among 25-54 year olds ... it is

concentrated among mid-market and popular tabloid readers”.

The most trusted news media brands according to the Mintel survey are reproduced in

Table A2.1.

Table A2.1 News media brands perceived as trustworthy
Brand %
BBC TV 54
ITV 31
bbc.co.uk 29
Channel 4 24
Sky News 24
The Times 24
BBC Radio 4 20
BBC Radio 1 19
The Guardian 19
BBC Radio 2 18

Source: Consumer Perceptions of News Media, Mintel, September 2010.

A recent survey conducted by Carat asks 11,000 consumers which media brands

(rather than news brands) are the most trusted. As displayed in Table A2.2, the BBC

scores the most highly. Specific news brands in the top 10 include the Financial

Times, Times, Telegraph and The Guardian. TV channels ITV and Channel 4 also

featured.
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Table A2.2 Top 10 trustworthy media brands
Brand Proportion (%)
BBC 46
Google 32
Amazon 27
Financial Times 24
Microsoft 24

The Times 23

ITV 22

Daily Telegraph 19
Channel 4 18

The Guardian 18

Privileged and confidential: at request of external counsel

23 November 2010 17:38

Source: Media's most trusted brands, Marketing, 4 October 2010.
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Appendix 3  Data analysis

Introduction

This analysis follows the approach taken by the CC in Appendix | to its report in the
ITV/Sky case. Therefore, we analyse the consumption of news by media/platform,
examine the news consumption habits of the proportion of UK adults that rely on Sky
and News Corporation for news and identify any significant differences in behaviour

across socio-economic group and nation.

Data

Consistent with the CC, we based our analysis on TGl data. TGl is a quarterly survey
run by Kantar Media with a total sample size of 28,265 adults (age 15+).*° The survey
was conducted between April 2009 and March 2010. This survey was not conducted

for the purposes of informing this analysis.

We used the questions asked in the TGl survey to identify active users of particular
news sources or platforms. The definitions that we have used to define active

consumption are contained in Table A3.1.

49 The TGI survey used to be run by BMRB, as indicated in Appendix | to the CC’s report in the ITV/Sky

case, however, following a restructuring within the Kantar Group, the TGl survey is now conducted by
Kantar Media. Further, for the remainder of this section “population” refers to adults in the UK.
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Table A3.1 Definitions of active use of particular news sources or platforms

Active use of media platforms

Television ‘| usually or sometimes watch news/current affairs on TV’

‘| specially choose to listen to news/current affairs on the

Radio radio’

‘I am very or fairly interested in reading newspapers for local
Newspapers news OR National news OR European news OR other
foreign news OR business/company news'

Internet ‘| visited a news website in the last month’

‘I am very or fairly interested in reading magazines for local
Magazines news OR National news OR European news OR other
foreign news OR business/company news’

Active use of specific media outlets

‘| specially choose to watch’ BBC Six O’Clock News OR Ten
BBC O’Clock News OR The One O’Clock News OR BBC Eight
O'Clock News summary OR BBC Breakfast'

‘| specially choose to watch’ ITV Evening News OR ITV Late

v Evening News'

Channel 4 ‘| specially choose to watch’ Channel 4 News'
Sky News ‘| watched Sky News today/yesterday’
Specific newspaper titles ‘I read [Newspaper] almost always/quite often’

Specific internet news

websites | visited [website] today/yesterday

Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

We have been very careful to use definitions of active use that are consistent with the
definitions used by the CC in the ITV/Sky case as this can have a significant effect on

the results.

Further, country data is based on ISBA regions. Therefore, the figures for Scotland
are the addition of “Central Scotland” and “Northeast Scotland” and the figures for

Wales are equal to “Wales and West.”

The relevant sample sizes used in our statistical analysis are set out in Table A3.2

below.
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Table A3.2 Relevant sample sizes

Sky/NI Overlap

rvi mple siz .
Survey sample size GroupsampIeS|ze50

Whole population

28,265 1,549
ABCT 13,832 846
C2DE 14,433 703
England 23,675 1,254
Scotland 2.562 180
Wales 2,028 115

Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

Finally, we note, as does the CC in their report in the ITV/Sky case, that in a survey of
this nature, there is a risk in artificially inflated responses as respondents may
overstate their actual levels of news consumption because they feel they should be

consuming more news.

News consumption

Figure A3.1 below shows the proportion of adults in the UK who actively use
television, radio, newspapers and the internet to receive news. Further, the figure also
shows the results by socio-economic group. We will discuss significant differences

between socio-economic group and nation further below.

0 we only use this sample size in Figure A3.11.
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Figure A3.1 Proportion of the population who actively take news by platform
by socio-economic group
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

As can be seen in Figure A3.1, large proportions of the population rely on all major
news platforms. Further, Figure A3.1 is very similar to Figure 4 in Appendix | to the
CC’s report in the ITV/Sky case. The only significant difference is the increase in the
use of the internet which was approximately 21% and now exceeds 35%."'

Figure A3.2 shows the number of different media platforms though which customers
actively take news by socio-economic group.

o Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the shares in ITV plc, Competition

Commission, 14 December 2007: Appendix |, Figure 4; TGl survey data, survey conducted between
April 2009 and March 2010, as accessed 12 November 2010.
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Figure A3.2  Number of different media platforms through which customers
actively take news by socio-economic group
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

Figure A3.2 shows a significant increase in the number of different media platforms
through which customers actively take news when compared to the corresponding
figure in Appendix | to the CC’s report in the ITV/Sky case. The proportion of UK
adults who use 3 or more media platforms has increased from approximately 35% to
more than 50%.%

As discussed in Section 5 above, an increase in the number of different media
platforms through which customers actively take news will, all other things equal,

correspond to an increase in cross-media plurality.

Major platforms through which news is consumed
Television and newspapers are major platforms through which news is consumed and
they directly relate to the parties involved in the Transaction. Therefore, we examine

52 Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the shares in ITV plc, Competition

Commission, 14 December 2007: Appendix I, Figure 5; TGI survey data, survey conducted between
April 2009 and March 2010, as accessed 12 November 2010.
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these platforms more closely in this section. Further, we note that the importance of

newspapers in news consumption is declining.

Figure A3.3 below shows the number of different channels on which UK adults

actively watch television news by socio-economic group.

Figure A3.3 Number of different channels on which UK adults actively watch
television news by socio-economic group

40%

35%
30%

25%

20%

15%
10%

Proportion of the population

5%

0%

0 1 2 3 or more

® Whole population ®mABC1 = C2DE

Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

Figure A3.4 below shows the specific channels on which UK adults actively use

television news by socio-economic group.
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Figure A3.4  Active television news sources by socio-economic group
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

We note that Figure A3.3 and Figure A3.4 are broadly similar to Figure 6 and Figure 7
in Appendix | to the CC’s report in the ITV/Sky case. Further, the proportion of people
who actively watch any BBC television news may have increased since the ITV/Sky
case was investigated.

Figure A3.5 and Figure A3.6 show the proportion of the population that actively read
daily newspapers by socio-economic group and nation.
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Figure A3.5 Active readership of daily newspapers (Monday to Friday) by
socio-economic group
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.
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Figure A3.6  Active readership of daily newspapers (Monday to Friday) by
nation

35%
30% -
25% -1
20%
15%
10%

5%

0%

Proportion of the population

®Whole population = England Scotland ®mWales

Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

We note that Figure A3.5 and Figure A3.6 are very similar to Figures 8 and 9 in
Appendix | to the CC’s report in the ITV/Sky case. The proportion of UK adults who
actively read The Sun and Metro appears to have increased slightly.

Figure A3.7 and Figure A3.8 below shows the proportion of the population who
actively read at least one newspaper from each of the main media groups by socio-

economic group and nation.
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Figure A3.7  Proportion of the population who actively read at least one
newspaper from each of the main media groups by socio-
economic group

Proportion of the population

® Whole population ®mABC1 = C2DE

Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.
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Figure A3.8  Proportion of the population who actively read at least one
newspaper from each of the main media groups by nation

Proportion of the population

®Whole population = England Scotland ®mWales

Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

By comparing Figure A3.7 to Figure 10 from Appendix | to the CC’s report in the
ITV/Sky case one can see that all media groups have seen a decline in the proportion
of UK adults who read at least one newspaper from their group.

Significant differences in news consumption among socio-
economic group and nation

The above figures in this appendix bear a striking resemblance to those contained in
Appendix | to the CC’s report in the ITV/Sky case and we have tried to comment on
the relatively few differences. That being said, in this section we will discuss some

t53

statistically significant™ differences in news consumption behaviour among socio-

economic groups and nations.

Regarding general news consumption, the ABC1 socio-economic group tend to
actively consume more news, while the C2DE socio-economic group tend to actively

% Two-sided a = 5%. Therefore, each tail area equals 2.5%.
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consume less news, both by media platform and by number of media platforms used.

See Figure A3.1 and Figure A3.2 for more information.

Regarding the major platforms through which news is consumed; the ABC1 socio-
economic group tend to actively watch more of the BBC, Channel 4 and Sky News
and less news on ITV whereas the C2DE socio-economic group actively watches
more news on ITV and less news on the BBC, Channel 4 and Sky News. See Figure

A3.4 for more information.

Further, the C2DE socio-economic group and Scotland tend to actively read at least
one News International newspaper in a higher proportion than UK adults as a whole.
See Figure A3.7 and Figure A3.8 for reference. This may be due to disproportionately
high number of active readers of The Sun in both groups as can be seen in Figure
A3.5 and Figure A3.6.

In the ITV/Sky case, the CC concluded that “whilst viewing shares and readership
vary somewhat by socio-economic group, there are no fundamental differences in the
significance of ITV, Sky and News International to particular sections of the UK
population. Nor did we find any fundamental differences in the significance of ITV, Sky
and News International between nations within the UK.”*

We have identified no significant differences in news consumption among socio-
economic groups or nations since the CC report in the ITV/Sky case. Therefore, we
uphold their conclusion. That is, we conclude that there are no fundamental
differences in the significance of Sky and News Corporation to particular sections of

the UK population or nations within the UK.

5 Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the shares in ITV plc, Competition

Commission, 14 December 2007: paragraph 5.50.
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Size of the population affected by the Transaction

Using TGl survey data we calculate approximately 4% of UK adults actively watch Sky
News and actively read News International newspapers.®® Further, approximately
0.2% of UK adults actively watches Sky News and actively read News International

newspapers and does not take news from any other source.

We calculate 6% of UK adults actively watch Sky News or actively visit SkyNews.com
and actively read News International newspapers or actively visit News International
websites (the “Sky/NI Overlap Group”). Approximately 96% of the Sky/NI Overlap
Group relies on other news sources in addition to the Sky and News International
news sources. Therefore, 0.3% of UK adults actively watch Sky News or actively visit
SkyNews.com and actively read News International newspapers or actively visit News

International websites and do not take news from any other source.

These results are similar in magnitude to the findings of the CC in the Sky/ITV case. In
the Sky/ITV case the CC concluded that “no more than 1 per cent of the population,
and quite possibly less than this fell into this category [individuals within the UK
population who currently took news from ITV and BSkyB and/or News International
but from no other source].”®

Figure A3.9 below summarises the proportion of UK adults who would be affected by

the Transaction.

% To confirm our approach we recalculated the proportion of the population who actively watch news on

ITV and either actively read News International newspapers or actively watch Sky News. We
calculated that approximately 15% of UK adults fell into this group whereas the CC calculated 16%.
This small difference is consistent with developments since the ITV/Sky case (i.e. an increase in the
number of news sources/platforms being used). Therefore, we are confident our approach is consistent
with the CC’s approach in the ITV/Sky case.

Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the shares in ITV plc, Competition
Commission, 14 December 2007: paragraph 5.51.

56
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Figure A3.9 Proportion of UK adults affected by the Transaction
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

We note that a disproportionately high proportion of adults in Scotland actively watch
Sky News and actively read News International newspapers. However, the proportion
of Scottish adults who actively watch Sky and News and actively read News
International newspapers and rely on no other source is not statistically different from

the proportion of UK adults who fall into the same group.

Further, we note that the proportion of Scottish adults who fall into the Sky/NI Overlap
Group and rely on no other news source is statistically significantly lower than the
proportion of UK adults who fall into the same category. Please see Figure A3.10 for

more information.
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Figure A3.10 Proportion of UK adults and adults in Scotland affected by the
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

Therefore, we conclude that no socio-economic group or nation would be significantly

disproportionately affected by the Transaction.

Figure A3.11 below shows the news consumption behaviour of the Sky/NI Overlap

Group.
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Figure A3.11 News consumption behaviour of the Sky/NI Overlap Group
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Source: TGl survey data, survey conducted between April 2009 and March 2010, as accessed
12 November 2010.

Figure A3.11 shows that nearly 70% of the Sky/NI Overlap Group (including online,
i.e. 6% of the population) actively read a non-News International newspaper, nearly
60% actively watch BBC News, approximately 40% actively watch ITV News and

nearly 50% actively visit a non-News International website.
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The Secretary of State for BIS has asked Ofcom to report on the media plurality impact of a
potential acquisition by News Corp of the shares of BSkyB it doesn’t already own. Against
this background we have been commissioned by Hogan Lovells on behalf of News Corp to
provide a commentary on:

e How the news agenda is in practice set in the UK market

e Trends in UK media plurality, and in particular news plurality, since the
Communications Act of 2003

e How the UK market is likely to develop in the coming years.

Note that an analysis of the current level of plurality of consumption is outside the scope of
this paper, but we understand a parallel report on this topic has been prepared by FTI.

In writing this report we have drawn both on desk research and our extensive experience of
the UK media market. Robin Foster and Tim Suter were formerly Ofcom partners with
responsibility for strategy and content respectively. Robin Foster, Tim Suter and Robert
Kenny have worked on consulting projects for a very wide range of UK media clients,
including Ofcom, the DCMS, the BBC, the BBC Trust, the Newspaper Society and BSkyB.



Against the three areas of scope for this report, our conclusions are as follows:

The setting of the news agenda

TV news operates under a requirement of impartiality. However, for some commentators
this has left a concern that a broadcaster might seek to influence opinion via careful choice
of stories covered. Thus the ability of a broadcaster to pursue an independent news agenda,
and (potentially) to influence the agenda of other outlets is a key consideration.

We focus on Sky News, since this is the outlet that is subject to speculation that it might see
a change in its output. We find that TV news operates under a range of practical constraints
that make it very difficult to alter the news agenda of a given outlet in such a way as to have
material impact on plurality. In particular:

e Audiences have very particular expectations of TV news, which is a powerful force
for similarity between outlets

e Much of the TV news agenda is driven by events of the day and access to shared
news gathering resources

e Impartiality requirements are important constraints, since they influence story
choice as well as how stories are treated

e For areas where plurality is most important (for instance election coverage), it is
inconceivable that a broadcaster would choose not to provide coverage, and once
covering a story, impartiality binds

e TV news rooms have their own particular ethos, and the imposition of a newspaper
approach will be difficult (and past transfers of senior newspaper staff to BSkyB have
generally been unsuccessful)

Hypothetically, even if Sky News’ output was altered, the combination of BSkyB and News
Corp would still be most unlikely to materially alter the wider news agenda:

e There are numerous fierce competitors of News and BSkyB. The BBC in particular is a
powerful independent voice; with secure funding, a substantial audience lead in
each of TV, radio and online news; and a very high reputation with consumers. It is
most unlikely to become a follower of a News Corp/BSkyB news agenda

e Sky News (the entity whose output might theoretically change as a result of the
transaction) only has a 6% share of TV news consumption, suggesting limited ability
to influence third parties

e News Corp/BSkyB outlets do not represent a particularly important source of stories
for other outlets. For example, our research showed Reuters sourced as many
stories from Al Jazeera as from Sky News

e Consumers are increasingly consuming news from specialist and international
outlets that are all the less likely to be influenced by a change in news agenda at one
generalist, UK outlet

Therefore there are substantial practical, cultural and regulatory constraints on the ability of
a unified News Corp and BSkyB to materially alter Sky News’ output, and even if this were
possible, there are substantial further barriers to this having material impact on the news
agenda of third parties.



Trends in plurality since the Communications Act of 2003

We find that there has been an increase in both plurality of provision and consumption since
2003. There has been an increase in the range of choice of TV news, and thanks to the rise of
digital TV, many more households have access to that wider range. More importantly the
internet has had a transformative effect. Many more people are online, and the news
consumption of those online is up significantly compared to 2003. Moreover, online
consumers are using a range of news sources dramatically greater than that used by a typical
news consumer in 2003.

As of 2009 TV remained the most important source of news for consumers, it is predicted
that internet will shortly overtake newspapers (and indeed may already have done so). This
marks a shift from a media with less plurality of individual consumption to a media with
more (since most consumers only take one newspaper, if any), and shift away from areas
where News Corp and BSkyB are relatively strong to areas where they are relatively weak.

Thus plurality has risen appreciably since 2003, and News Corp and BSkyB’s ‘share of news
voice’ has fallen. This makes it much less likely that the transaction in question would reduce
plurality to the level of the market in 2003, and it would seem unreasonable to reject a
transaction that left plurality at a level higher than that that existed at the time the
requirement was created.

Future developments in the UK market

While there are a variety of possible scenarios for the development of the UK media market,
there is consensus amongst commentators on a number of points:

e Convergence will continue, with what were once entirely distinct media sectors (TV,
radio, newspapers and so on) increasingly being consumed via a single platform, the
internet. As high speed broadband rolls out, the migration of TV online will
accelerate. This will bring increased competitive intensity

e We are at the beginning of a surge of consumption via mobile devices, which will
bring the dynamics of plural, on-line consumption to areas (particularly out-of-
home) that were previously the domain of paper based formats

e Consumers will be ever more active both in customising their own personal agenda
(via news search, alerts and so on) and in influencing the wider news agenda (via
Twitter, YouTube, blogs and on the like)

All these trends point to a continuation of the increase in plurality, particularly plurality of
consumption, and also a continuation of the trend of declining ‘share of voice’ for News
Corp and BSkyB. In our view this makes it hard to make the case for intervening in the
market now to pre-empt a hypothetical future threat to plurality, given that the wider
context is of generally increasing plurality and a weakening of the influence of News Corp
and BSkyB.

Conclusions

No full assessment of the sufficiency of plurality is complete without an analysis of the size
of the audience that is dependent on both News Corp and BSkyB for all its news. This
analysis is outside the scope of this paper, though we understand the size of this audience to
be very small.

However, we believe for each of the individual issues we have examined, the evidence
suggests that there will not be a material impact on plurality, and that in aggregate across
these issues the case is even stronger.



The case for plurality was well put in the House of Lords Communications Committee first
report (11" June, 2008):

“There has always been a broad political consensus in the UK that ownership of the
media should be considered separately from ownership of other assets. In 2001, the
Government published a consultation paper on media ownership in which it was
stated that "A healthy democracy depends on a culture of dissent and argument,
which would inevitably be diminished if there were only a limited number of
providers of news". This was a sentiment shared by the previous Conservative
administration "A free and diverse media are an indispensable part of the democratic
process. They provide the multiplicity of voices and opinions that informs the public,
influences opinion, and engenders political debate. They promote the culture of
dissent which any healthy democracy must have. If one voice becomes too powerful,
this process is placed in jeopardy and democracy is damaged". It is also a view of the
competition regulator. The Competition Commission stated in written evidence to us
that "Whether or not they raise competition concerns, certain mergers raise public
interest considerations. Media mergers in particular may raise plurality concerns
because they might concentrate newspaper and other media ownership in too few
hands, to the detriment of the quality of journalism and broadcasting.”?

As a policy goal, therefore, plurality is primarily required to ensure that no single voice can
control the news agenda, stifle debate or allow government, or indeed other powerful
players, to escape scrutiny.

The existence of the specific test that Ofcom is now being asked to apply can be traced back
to the debates in the House of Lords during the passage of the Communications Act, where
concern about plurality was expressed in very similar terms to the recent debate earlier this
month®.

The test is expressed in the Communications Act as:

“the need, in relation to every different audience in the United Kingdom or in a
particular area or locality of the United Kingdom, for there to be a sufficient plurality
of persons with control of the media enterprises serving that audience”

Clearly, the test is designed to capture issues other than those that are covered by
competition inquiries into market concentration. The analysis has to encompass also the
capacity of the newly created entity to unacceptably influence public debate quite
separately from any competition issues.

Equally clearly, the test requires more than a simple headcount of persons with control, not
least because a reduction may have no impact whatsoever on whether there is sufficient
plurality, if the starting point is ample plurality. However, the pattern of market
consumption also is relevant. Consider the following illustrative scenarios:

! http://www.publications.parliament.uk/pa/Id200708/Idselect/Idcomuni/122/12202.htm: chapter 5. Footnotes
removed
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Figure 1 Illustrative scenarios of news consumption
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In Scenario A there are six news providers, but Owner 1 clearly dominates, and might well
control the news agenda. In scenario B, there is one fewer news owner, but given that the
remaining owners have equal share, there is far less chance that any one owner can dictate
the news agenda or push his own perspective unimpeded. In scenario C there are even
fewer owners — only four. However, this is the most plural scenario of all. Each individual
consumes news from multiple owners (‘plurality of consumption’), and is able to make up
their own mind based on a spectrum of opinion. Thus in this illustration the scenario with
fewest owners is the most plural and vice versa.

This is more than an artificial construct. As we will see, one of the important features of
online consumption is that (in terms of individuals’ consumption) it looks much more like
Scenario C than B, and thus even if it didn’t increase the number of media owners (in fact it
does) it would nonetheless increase plurality.

This means that the application of the plurality test needs to take into account a wider set of
reflections, relating directly to the capacity of any organisation to influence public debate. In
practical terms therefore, the assessment needs to assess the different impact of different



media, and the constraints as well as the freedoms that they have to create a uniform
approach to news and public discourse.

It must also balance consideration of availability alongside patterns of actual consumption:
the fact that people choose to consume news services which take a similar editorial line is
not in itself evidence of a problem with plurality if services offering alternative viewpoints
are freely available. In this context, and to a degree that is not matched in competition
assessments the role of the publicly funded BBC is critical, since its capacity to deliver high
quality impartial and comprehensive news is crucial to the shape of the wider broadcast
news market.

We must also understand that, in the context of today’s developing media, plurality is a fluid
notion. We are no longer assessing broadly comparable media organisations operating in
broadly similar ways with broadly similar types of outlet: we are increasingly dealing with
services that are sharply differentiated in both the type of content they specialise in, the
specific audience they seek to address, and the disproportionate impact (when their size and
resource is compared to “traditional” news media) that they can have on the wider news
agenda.We now turn our attention to how, in practice, the news agenda is set and the
constraints on any one organisation in the wider market and regulatory context.



Might a single owner have the ability to drive a particular point of view, both by promoting
an editorial stance of their own, and by starving the audience of a wider range of voices and
opinions? Consideration of the question of influence on the news agenda, following the
distinctions that were helpfully drawn by the CC in their consideration of BSkyB’s acquisition
of a stake in ITV, needs to be split into two:

e First, the ability of News Corp to drive a single news agenda within all its news
outlets — which is of specific relevance to the very small percentage of viewers who
are reliant solely on News Corp and BSkyB for their news now, and for whom in
theory therefore the transaction could result in a more narrow news agenda

e Second, and notwithstanding the availability (see later sections in this report) of a
wide range of news providers, the ability of the combined “shelf space” of News
Corp and Sky News nevertheless to affect the wider news agenda of other media
organisations such as to have a material effect on a wider range of audiences

As we discuss, there are a range of constraints, internal and external, formal and informal,
that will in practice have the effect of making day-to-day influence more difficult.

General drivers of the news agenda

Over and above the press of both calendar — budgets, summit meetings - and breaking
stories which every news organisation will want to reflect, there are a number of vital
ingredients in the setting of a news agenda:

e The selection of stories and editorial decisions about the issues to cover.
Conventional media are limited in the space available for stories, and will always
need to choose, not only what stories to cover, but also the degree of prominence
to accord them — their position in the paper or the running order, the length or
duration of the coverage, and the amount of resource devoted to the story

e The balance of reporting and comment. Not every story that a news provider
covers in one of their titles is going also to be the subject of editorial comment.
Decisions taken about the subjects to focus on give shape to the editorial stance that
news providers take on particular issues of the day, and are therefore instrumental
in setting the context for their own coverage

e The original source of the story. All news providers value their own original
journalism: breaking a significant story, either through their own investigative
journalism or by being recipients to the revelations of others, gives a news
organisation real edge in driving the news agenda — sometimes only briefly, but
sometimes, as with the recent case of MP’s expenses, for a considerable time and to
very widespread effect

e The degree to which the story is already a matter of controversy. Clearly, breaking
news essentially sets its own agenda — the Chilean miners were a story no news
provider could ignore. But even in matters of political controversy, there is a
momentum to events that news providers cannot ignore, and where they will end
up essentially following a news agenda that is imposed upon them.

In other words, there are a broad range of factors that drive news agendas. As a
consequence, although often the big stories of the day will be covered across all news
outlets, the degree of emphasis they are given and the range of accompanying stories will



differ. News agendas can vary widely, even within a single organisation, driven (for instance)
by different target audiences of different outlets. A news organisation that produced
identikit product under different badges would be much more likely to cannibalise its own
customers rather than winning or retaining share from competitors.

The issue at stake here is not the ability of a news organisation to develop its own news
agenda: it is impossible for any news organisation not to have one, even where it is not
seeking to exploit a particular editorial position through it. Instead, the issue is the capacity
of a cross-media organisation to homogenise its news agenda to the extent that it
unacceptably narrows the range of voices and opinions heard by its audience.

We focus our analysis on the impact on viewers to Sky News, since it is the issue of Sky
News’ output becoming opinionated and partial in its presentation that has raised concern.
There could be no material change to the news agenda set for readers of News Corp titles,
which are not changing hands as a result of this transaction.

Cross-media news agenda setting within News Corp and BSkyB

Albeit small, there is nevertheless a proportion of the audience (0.2% of the population)
that consumes Sky News and News Corp newspapers and no other TV news or newspapers.
For this group, therefore, it is possible to conceive that a single editorial line extended from
the print titles could represent a significant change to the balance of news and opinion that
they were receiving.

In effect, however, we believe there are five important constraints that make such influence
impractical.

Constraint 1: Audience expectation and experience
UK viewers to television news bring with them specific expectations about what television
news is and how it will be delivered.

The “look and feel” of television news

The majority of news viewing is to the main terrestrial channels, who therefore exercise
significant power over the “grammar” of television news: the way stories are constructed,
the balance of studio to film, even the typical running order.

Content analysis shows that there is a surprising lack of diversity in the treatment of stories,
or the construction of bulletins and news schedules. This is not driven by any requirements
about impartiality or constraints on the expression of views: this is simply the effect of
audience expectation about how television news operates and what it looks like.

Ofcom’s content analysis of PSB news bulletins (for New News, Future News) found:

“On the whole, key stories across the period appear to be treated with similar
prominence by all channels. Some significant international stories - including the
situations in Iraq and Afghanistan — were generally towards the top of the news
agenda. And although there were differences between channels about which story
was the ‘lead’, it was often the case that — whatever the precise order — the top three
stories were consistent across the broadcasters™

3 . . . .
FTI analysis. Some of this group may receive radio news from other sources

4
Source: Ofcom “New News, Future News” annexes, 3.14
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Audience expectations of balance and impartiality

As well as determining the look and feel of television news, the context also shapes the
audiences’ expectation about the balance of views they expect to see represented.
Audiences to television news expect it to deliver impartial news and measure the
performance of a news channel against an impartiality yard-stick: Ofcom’s research for its
review of the future provision of news showed that 87% of audiences thought it important
to deliver television news impartially, and an even higher percentage (93%) gave the same
importance to the accuracy of television news’. UK TV audiences have shown little interest
in more opinionated news — Fox News achieves average audiences of 740 people for
instance (compared to an average audience of approximately 57,000 for Sky News)®.

But while TV audiences may insist on impartiality, these same people nevertheless widely
expect to consume opinionated news from other providers, such as newspapers — and who
indeed choose their newspaper based on its editorial stance.

Cost of television newsgathering

Audiences do not look to television news for comment and opinion: instead, they look to
television news to deliver authenticity and immediacy. The authority of the major news
bulletin is supplemented by the “liveness” of witnessing real events. This in itself can impose
a “sameness” on both agendas and treatment.

The costs of television news production have fallen over recent years with the introduction
of lighter equipment, multi-skilling of journalists to serve as their own cameraman and the
availability of cheaper satellite communications to file from remote parts of the world.
Nevertheless television news remains a costly enterprise. Significant resource is needed to
cover major incidents or stories: not only will this therefore “tie up” resource available to
cover other stories, and drive decisions about the amount of coverage to give; it also leads
to practical co-operation on the ground between news organisations — pooling production
resource, pictures and satellite up-links. This naturally drives the agendas of television news
closer together — pursuing an individual agenda is a more costly business.

Newspapers clearly value their ability to report on the ground from major stories, and the
individual insight that their own journalist can bring through their reporting. But the added
value of a print medium is rarely in the immediacy of witness, which television viewers
expect, but rather in the summarising of a story, and the comment and context the
newspaper can give it.

3 Ofcom, New News, Future News, Figure 5.4, p 65
® Source: BARB, Jan to Nov 2010
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The life cycle of a news story

A typical news story cycle can have three main components:

News — coverage of Analysis — placing the story | Comment — taking the

breaking events, witness in wider context, providing analysis and placing it

and first hand reporting an up-sum of events to within a specific political,
make sense of an unfolding | social or economic point of
narrative view

Television news is prized for its ability to deliver the first: the immediacy of the pictures, live
2-way’s from the scene etc. it is also true that different bulletins will concentrate on a
different balance of stories, catering to the interests of the different audiences available.

Television news also extends into the second phase, typically in stories or issues with a
longer narrative and which therefore repay investment in either more complicated packages
(commissioning graphics, background interviews with experts) or less audience friendly
formats (talking heads in a studio)

Newspapers derive their added value differently. Like other organisations, titles may chose
to focus on different kinds of story — either across the paper as a whole or in individual
specialised sections: but much of their added value is also derived from the way they can
extend into the two right hand columns. While there is clearly a role for a newspaper to
deliver a far wider range of stories than a television news bulletin their point of difference
lies in the analysis and comment that they bring to bear

In this context it is worth noting the importance attached by viewers to what they see as Sky
News’ particular point of difference: their speed and accuracy with breaking news’. Breaking
news is inherently less open to any form of editorial bias, since it is based not on
(potentially) opinionated talking heads, but rather primarily on the camera pointing at the
developing story and the reporting of unvarnished facts as soon as they are available.

Constraint 2: Impartiality requirements of broadcast news

It is widely, and rightly, observed that, television news is required to observe “due
impartiality” in its coverage of matters of political or industrial controversy, or matters
relating to current public policy. Indeed, the Broadcasting Code requires impartiality in terms
of news presentation, and breach of this code on a regular basis could result in the loss of
the broadcasting licence®.

Critics assert that this provision has limited bearing on the news provider’s original choice of
stories. The concern, therefore, is that, while the broadcast operations may be impartial in
what they actually broadcast, they will nevertheless pursue an editorial agenda by virtue of
the stories they chose to cover. However, impartiality is not only a test for individual stories
— it does also constrain story choice. A broadcaster who only reported the scandals of party
A and did not mention the scandals of party B would be in breach of the impartiality
requirement. Thus there are in fact regulatory fetters on the news agenda.

" Mintel report, Consumer Perceptions of News Media, September 2010: p 31

& We note, for example, that Bloomberg TV was reprimanded for breach of Ofcom rules during the 2005 UK
General election after being found to have shown pro-Labour Party bias
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Even setting aside the regulatory constraints, the risk that, as a result of the transaction, the
combined entity would be able to avoid impartiality rules by virtue of its ability to set its own
story agenda is greatly overstated.

As we have already discussed, plurality matters because of the availability it guarantees to
citizens of a range of voices and opinions on matters of democratic and social importance.
Concern would be wholly legitimate if the transaction narrowed the range of views in
relation to broad political debate, by promoting a single political view, especially in an
election period; or if matters of major political controversy, such as the decisions about the
appropriate relationship between the UK and the European Union, or the coverage of
immigration were subjected to a single interpretation; or if matters bearing directly upon
the security of the state, for instance at time of conflict and war, were not held up to
adequate scrutiny.

However, simply stating the areas where there might be legitimate concern demonstrates
how unlikely it is that a proprietor could influence the agenda by simply forbearing to cover
the topic; but that would be the only option available to them under the current regulatory
regime. From the moment they chose to cover a controversial subject, they are bound by
the impartiality rules to offer a range of viewpoints and to balance views either within
individual programmes or across range of programmes. Crucially, no matter what views they
represented in their programmes they are not permitted to use their broadcast outlet as an
opportunity for airing the views of the owner.

Indeed, in its investigation into BSkyB’s purchase of 17.9% of ITV Plc, the Competition
Commission noted that they:

“... received no evidence from third parties to suggest that senior executives at BSkyB
or its parent companies exerted influence on the Sky News agenda™

There is one area where broadcasters are given greater licence to express their own
opinions, and that is in relation to matters that directly bear upon their own provision of
television and radio programmes'?. Importantly, however, the carve out is very specific: it
does not relate to the provision of news and information by the provider of the news
service, but only to the provision of television and radio programmes. It would therefore not
be possible to use this provision to comment on any issue of commercial or business
relevance to News Corp except and only to the extent that it related to the provision of their
broadcast programmes.

The effect of the impartiality provisions is therefore not as limited as critics have chosen to
portray them. The issues where the news agenda is most controversial and matters most are
not those which are likely to be influenced by a policy of silence — declining to cover an
election, for instance, is inconceivable. But once a topic is covered, the impartiality rules
bind.

Constraint 3: The wider impact of the Broadcasting Code and other broadcasting
regulation

All television news services are required to abide by the Ofcom Broadcasting Code. This
contains strict requirement for impartiality, as already discussed: but it also makes other
requirements of the broadcaster:

’ Competition Commission report into BSkyB/ITV, Paragraph 5.57
1% communications Act 2003, section 320 (3)
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e News must be presented “with due accuracy” (Rule 5.1)

e Views and facts must not be misrepresented and must be presented with due
weight over appropriate time-frames (Rule 5.7)

e Personal interests of presenters or reporters which might affect the impartiality of
their presentation must be made clear to the audience (rule 5.8)

e No undue prominence must be given to the views of any particular person or body
on matters of particular public controversy (Rule 5.13)

Taken together, these rules not only significantly restrict the room for a broadcaster to treat
controversial subjects impartially: they also, in practice, have a constraining effect on the
integration of news operations.

Journalists who file stories from a particular angle for inclusion in a print outlet will find
themselves required to report the story in a different way for their broadcast transmission:
apart from the practical problems involved in filing the same story in two quite different
ways, the individual journalist or presenter could face the problem of having their public
persona as presented through their print outlet in conflict with their on-screen presentation.

Trevor Kavanagh — the former political editor of The Sun and one of its star commentators —
could be used by Sky News to comment on stories, provided his views were balanced by the
inclusion of other views. However, if he were used to present programmes, he would either
have to present them in such a way that he did not air his own views (thus at odds with his
print role) or, if he used the programmes to air his own views, then these programmes
would themselves need to be balanced by other programmes of equal prominence airing
alternative viewpoints.

Constraint 4: Pressures to preserve quality in broadcast news

It is important to differentiate between concerns about making the news more partial and
opinionated in order to drive a particular point of view or political stance: and concerns
about a narrowing or coarsening of the news agenda such that stories of weight and
substance traditionally covered by broadcast news services —including, for instance, a
greater volume of foreign reporting, or deeper analysis of economic and business news —
may be reduced in favour of stories pursuing a more populist agenda (e.g. entertainment
and celebrity news).

This does not appear to be central to the concerns of those who have expressed
reservations about the current proposed transaction. This may be in part because it is
already recognised that individual news programmes may well pursue an agenda that is to
some degree tailored to the interests of the audience available, or choosing, to view at that
time. Early evening news bulletins already have a different agenda from later evening
bulletins, and different services, with very different demographic profiles, already present
news in very different ways.

Ofcom is also required to ensure that the news offered by television licensees is of “high
quality”. It is for Ofcom to decide how it best proposes to enforce this: it if it considered that
too high a proportion of time was being devoted to celebrity and “showbiz” news, it would
presumably be because it was in conflict with the quality obligation — and Ofcom would
therefore presumably expect to take corrective action.

Constraint 5: ‘Internal’ constraints
The individuals already working in a news room represent a certain cultural approach to
news that is not easy to change, and this represents an internal constraint on radical change.
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For instance, there have been attempts to make more tabloid television news in the past,
but these have not been particularly successful. High profile recruits from the newspaper
industry — Kelvin McKenzie, Nick Ferrari, both highly successful and opinionated journalists
from The Sun — did not have the impact on television broadcast news that many feared they
would have.

Although anecdotal, this nevertheless suggests that, even where one might expect a news
agenda to be driven in a very different direction, there is something inherent in the
difference between television and newspaper news operations in the UK that makes such
integration of styles difficult to achieve.

This may in part be because of where television news operations have tended to recruit
their staff. Television news operations recruit young journalists who have been trained on
local and regional newspapers — although with the decline in the commercial fortunes of the
regional press, it is becoming a less secure source for well-trained journalists. However, the
exchange between national newspapers and broadcast news is much more rare. Television
news, with its different technical and logistical sills, tends to recruit from within itself, rather
than looking to Fleet Street. For example, when considering the current Sky News editorial
team, all but one has a broadcast background.

Figure 2 Overview of current Sky News editorial team

Position Previous employers Background
. . Managing Director, BBC, Flextech, Henson
Sophie Turner Laing Entertainment & News International Television Broadcast
John Ryley Head of News BBC, ITN Broadcast
Chris Birkett Executive Editor Local NEWspapers, trade Press &
magazines, BBC Broadcast
Adam Boulton TV Editor TV-AM Broadcast
. . Sunday Telegraph, Daily
Mark Kleinman TV Editor Telegraph, The Sunday Times Press
Tim Marshall TV Editor IRN, BBC Broadcast
. . . . News agency, HTV West, ITN, Press &
Simon Bucks Online Associate Editor London News Network Broadcast

Thus those who work in TV newsrooms generally:

e Have grown up in TV, absorbing a culture of impartiality and independence

o Will likely get their next job in TV, and will not want to be seen to have abandoned
that culture

o  Will seek professional recognition and awards (such as BAFTAs) from their peers
working in other parts of TV news

Together these form a powerful social and cultural constraint, making journalists and editors
reluctant to accept a radical shift away from a traditional TV news approach.

Implication

We started this discussion with an analysis of the major drivers of any news agenda. The first
two — story selection and decisions about treatment — are the two crucial factors in
determining whether this transaction would lead to a material change in the ability of News
Corp to narrow the news agenda unacceptably for the very small number of viewers who
would remain wholly reliant on News Corp and BSkyB for their news.
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The analysis suggests that such fears are unfounded. The centripetal forces of television
news itself, as demonstrated by the common approach that broadcasters take to look, style
and substance, are rooted in audience expectation. They are also driven by technical and
cost limitations inherent in television news and the internal constraints created by the
existing newsroom culture.

However, even if the combined entity were to choose to drive a single agenda, it would only
be able to do so by forbearing to cover any controversial issue. It is at least arguable that the
silence of the broadcast part of the combined entity would do more to undermine the
credibility of the partisan stance of an associated newspaper than to support it. Conversely
impartial presentation of controversial issues in no way undermines strong editorial
positions taken in sister publications.

For these reasons, we believe that News Corp will not be able to materially influence
SkyNews’ news agenda, and by extension it clearly would not be able to influence the wider
news agenda. Consequently we do not believe that there would be a material impact on
plurality.

Setting the wider news agenda

Even if, hypothetically, News Corp were able to materially influence Sky News’ news agenda,
this leaves open the question of whether this would result in any change in the wider news
agenda. In this argument, it is not so much the lack of other providers that matters, as the
ability of a single, cross-media provider to create an agenda that others will be compelled to
follow.

Any consideration of this issue must take account of the analysis set out above, which
demonstrates the constraints upon the combined entity to drive a homogenous editorial
agenda across its own services.

There are two further constraints that would limit News Corp’s capacity to narrow the terms
of wider debate.

Constraint 1: the source of stories

Any editorial agenda depends on the seedbed of news stories to build and grow. It is
undoubtedly the case that major newspapers are distinctive in the resources they choose to
invest in original newsgathering, and News Corp’s titles are no exception. Nevertheless,
analysis of news sources quoted by news providers demonstrates that newspapers are by no
means the sole source of the stories they report.

For example, a 2009 US study by Pew Research examined all the outlets that produced local
news in Baltimore for one week. Of the new stories™, although print was the single most
important media, TV, niche content providers, radio and new media all broke new content.
(In the UK, with a well funded BBC, TV might be expected to be more important).

" pew found that eight out of ten stories studied simply repeated or repackaged previously published
information
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Figure 3 Who reported new information, by media
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Looking specifically at citing of UK sources news outlets, an analysis of sources cited by

Reuters demonstrates the importance of the BBC:

Figure 4: Sources for Reuters articles, 19" to 31°' October 2010
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TV | 0
| 0

0

Express

Channel 4

Source: Perspective analysis of Google News
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The BBC aside, newspapers tend to be much more influential than broadcasters, and that
influence is quite widely distributed. Sky News and The Sun are not particularly influential.
Even the combination of Sky News, the Times and the Sun would not be the top ranking UK
source for Reuters.

Where readers or viewers do find an original story, there is evidence that they follow it
through in a variety of different ways: exploring a variety of news web-sites (on average, a
visitor to a news website in the UK In August 2010 visited 3.8 different news sites'?) and a
range of different media, thus exposing them to a wide range of reflections even about
stories that have been broken by a particular news provider. Indeed, the majority of
consumers state that they are interested in acquiring news content from 6 or more media.

Figure 5 Proportion of consumers interested in multiple forms of news media

70% A
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20% - 15% 15%
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«
0% T T T T y
None 1-3 types 4 types 5 types 6+ types
of news of news of news of news

Source: GMI / Mintel, April 2010

Only 35% of consumers state that they are loyal to a single TV channel for acquiring news
content on a daily basis, with even this modest figure higher than all other media.

12
Source: ComScore
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Figure 6: Proportion of respondent who are loyal to a single news provider on a daily basis
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For stories that are not originated by either News Corp or Sky News, they are by definition
unable to prevent it airing elsewhere. Internet derived stories are openly available, while
news agencies by their very nature provide their material to any news provider who
subscribes to their service. Twitter, for example, has widely been acknowledged at being the
first to break stories such as the G20 violence, Michael Jackson’s death and the 2009 New
York plane crash®.

Constraint 2: the delivery and impact of news from other providers

For the combined entity to be able to have a disproportionate effect on the ability of other
providers to set their own agenda, it will need to weaken the capacity of both existing and
emerging news providers to pursue their own news agenda.

To do this successfully, the new entity will have to overcome the reliance that audiences
place in the BBC as not only the provider of the most trusted and accurate news, but also the
source of television news that they are most likely to turn to.

The recent Mintel survey of attitudes to news demonstrates the regard with which the BBC
is held, across all parts of the audience'®. This regard translates itself into actual viewing,
with audiences to BBC news outstripping all other television news providers.

Bsee http://www.techradar.com/news/internet/10-news-stories-that-broke-on-twitter-first-719532

" Mintel report, Consumer Perceptions of News Media, September 2010: p 30
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Figure 7: Total 15 minute non-consecutive reach of TV news programming, 2010
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The BBC certainly sees itself as the most influential in setting the news agenda:

“Today has ... been recognised for setting the news agenda”
BBC press release, February 2006™

“Newsbeat aims to set the news agenda for our audience”
BBC Statements of Programme Policy 2006/07*°

“Robert Peston has made a habit of setting the day's business news agenda early in
the day (in a businesslike way) on his blog”
BBC ‘The Editors’ Blog, 9 November 2007

The relevance of this is not simply the presence of a strong publicly funded provider: it is the
combination of their market performance with their reputation of independence and
authority that makes the capacity of News Corp and Sky News to exert any greater influence
over the BBC’s agenda as a result of this transaction minimal.

We have noted that audiences have an increasing number of other news providers available
to them. These providers generally serve a niche audience with greater depth and relevance
on a given topic than the larger, more generalist news organisations are able to provide.
Channels such as Al-Jazeera or Bloomberg News have built a reputation and loyalty with
their specific target audience. This, combined with an international orientation makes them
even less likely to be swayed by a hypothetical unified UK news agenda from News Corp &
BSkyB than would be the UK generalist news providers.

15 http://www.bbc.co.uk/pressoffice/pressreleases/stories/2006/02_february/23/marsh.shtml
1 http://www.bbc.co.uk/info/statements2006/radio/radiol.shtml
1 http://www.bbc.co.uk/blogs/theeditors/2007/11/taking_stock.html
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This is all the more true given the relatively small market shares that News Corp and BSkyB
have outside newspapers. Sky News retains a share of just 6.3% of news viewing.

Figure 8: Share of TV news consumption; 2010 year to date
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Online, share of consumption is even lower and more fragmented. For example, in October
2010, only 1.1% of news page views were on SkyNews.com, and just 4.0% were on News
Corp news sites (compared to 1.5% and 7.1% a year earlier).

Figure 9: UK page views of news and information sites (m)
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Finally, the growth of digital and interactive media places the opportunity to shape the
agenda in many more hands than just the conventional news providers. We have already

21



reflected the extent to which the root stories will be provided by a range of sources: but
increasingly, specialist services will differentiate themselves by their ability to focus in depth
in a particular area and become a news-maker in that very narrow field. Political bloggers
such as Paul Staines (who blogs as Guido Fawkes'®) or political websites such as Tim
Montgomerie’s Conservative Home have demonstrably been able to break stories that were
subsequently picked up by traditional media outlets.

The recent Wikileaks release of papers relating to the Afghan war is strikingly parallel to the
‘Pentagon Papers’, a history of the Vietnam war that was leaked to the New York Times and
published in 1971. Wikileaks of course is not a traditional media outlet, though the story was
picked up by newspapers and TV.

Traditional media outlets acknowledge that their control of the new agenda is declining. The
House of Lords Select Committee on Communications report on ownership of the news
noted:
“All the [US] networks [interviewed] stated that the proliferation of news sources had
limited their power to control news agendas.”*

According to Lionel Barber, Editor of the Financial Times:
“raw journalism is found among the community of bloggers around the world which
are becoming increasingly influential in setting the news agenda”*°

Peter Horrocks, then Head of the BBC Newsroom, said in 2008*:
“There is no doubt that the stronger voice of the audience is having a beneficial
effect on the range of stories and perspectives that journalists cover”

Implication

As we have seen, Sky News does not have a large enough audience to be a major factor in
the setting of the UK’s news agenda. Moreover it operates in a market where the BBC is an
extremely powerful player, measured by audiences or as a source for stories. This would
further limit News and BSkyB'’s ability to drive the news agenda.

Finally, the hold of all traditional media on the news agenda is being appreciably weakened
by new media. Some have argued that while there may be a proliferation of bloggers
delivering stories, there are only a handful of well-enough funded news organisations to
deliver a service across a wide range of different subject areas®’. However, this is rather to
miss the point, which is not that the bloggers can replace traditional “full service” news
media — which it is unlikely that they either can or would even wish to; but rather whether
they will be able, by concentrating on particular subject areas, to drive the news agenda
there, not least by taking full advantage of the licence offered them as unregulated bloggers
rather than regulated broadcasters. The evidence would appear to suggest that this is
indeed the case.

18 And was number in the "Top 50 newsmakers of 2006" in The Independent

19 http://www.publications.parliament.uk/pa/Id200708/Idselect/ldcomuni/122/122i.pdf
20 http://www.pressgazette.co.uk/story.asp?sectioncode=6&storycode=43985

z http://www.bbc.co.uk/blogs/theeditors/2008/01/value_of citizen_journalism.html

2 5ee for instance http://www.guardian.co.uk/media/2010/nov/08/news-corp-sky-media-pleurality
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5. The relevant market and how it is changing

Any consideration of plurality needs to be based on a realistic assessment of the different
sources of media available to and then accessed by consumers. Since the plurality test was
created in 2003, the UK media landscape (including news) has seen a substantial increase in
plurality, both in the range of outlets available, and in their consumption.

A hypothetical transaction that reduced plurality needs to be seen in this context — it would
be strange to block a transaction that, while reducing plurality, left it well above the level at
the time the test was created.

In this section we consider general media plurality in the UK, and then turn our attention to
news, the heart of the requirement for plurality.

General plurality

Plurality of TV consumption has grown substantially since 2003. From Q1 2003 to Q1 2010,
digital TV on the main set grew from 48% to 92%*, representing a dramatic increase in
available channels for 44% of households. On second sets digital penetration has grown
from likely near zero in 2003 to 75%, further increasing the availability of wider choice. As of
2008, the UK had one of the highest penetrations of digital TV reception in Europe.

Figure 10: Proportion of households with digital TV on their main set, 2008
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In addition the number of channels available in the UK has grown — the number has more
than doubled since 2003. This is not simply existing media owners launching more channels
(which would not provide an increment in plurality of media ownership). Much of the
channel expansion of the PSBs was largely complete by 2003. For instance, BBC4 launched in

% Ofcom Communications Market Report 2010
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2002 and E4 in 2001. A number of new owners brought channels to UK screens, including Al
Jazeera English, CCTV News and Press TV, which contributed particularly to plurality of
international news.

Figure 11 Channels broadcasting in the UK
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The UK’s level of TV plurality also compares well to other parts of Europe. For instance, the
number of channels available here significantly exceeds any other country.

Figure 12 Number of available channels by country
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2 via http://www.digitaltvnews.net/content/?p=12410
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Radio plurality has not seen quite so sharp a growth as TV over the period. Nonetheless, DAB
penetration is up from 2% to 33% between 2003 and 2009* and the number of DAB stations
has risen to 192. (The number of analogue stations is unchanged).

Since the Communications Act, the internet has become far more important. Broadband
penetration has risen from 11% (Q4 2003) to 71% (Q1 2010)*°, with broadband households
growing by 70% since 2006 alone (to 20m today).

Figure 13 UK internet penetration over time (% of households)
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The change in mix between dial-up and broadband is important because broadband users
spend far more time online than narrowband users. This is one of the contributory factors in
the rapid growth of total time online. Just between April 2007 and April 2010, UK online
time grew by 65% to 884m hours®’ (or approximately 43 hours per online household per
month). Given the enormous variety of information online, this increase in consumption
represents a substantial increase in general plurality for consumers since 2003. In addition to
the range of content available, the internet by its nature encourages plurality of
consumption. Content is generally free and links between content encourage surfing across
a variety of sources. To take a practical example, it is a rare individual who takes more than
one print newspaper, but most consumers will sample multiple newspaper sites online.

%> Ofcom Communications Market Reports
*® Ofcom Communications Market Reports

277 UKOM, UKOM reveals the changing way in which Britons spend their time online, 19 May 2010

http://www.ukom.uk.net/News/487947/ukom_reveals_the_changing_way_in_which_britons_spend_their_time_online.html
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News plurality

While content in its widest sense can impact on public attitudes and understanding of social,
political and cultural issues, the prime focus for this assessment should be on news and
current affairs. As we discuss in section 3, concerns about news plurality were at the heart of
the original rationale for a plurality test. The societal value of plurality primarily derives from
diverse sources of news, ensuring that audiences have access to diverse opinion and
coverage, thereby underpinning democratic discourse. News is all the more relevant in this
case, where it is the prime content overlap between the parties (though both also provide
sports coverage).

Reported consumption of news is up across virtually all age groups.

Figure 14 Minutes of consumption of news content per day, UK consumers 2006 & 2009
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We believe this consumption is both plural within media (for example, most consumers will
access more than one source of TV news), but also plural across media — most consumers
use multiple media to get news in a typical day (89% of UK consumers say they regularly
access news content from four or more media, for instance®).

TV news

There has been a significant increase in availability of TV news options to audiences since
2003, firstly because many more households now have digital TV. Take-up has risen from
43% in 2003 to 91% in 2009%°. Thus a far larger portion of the audience has access to
alternatives to the news bulletins of the PSB main channels, such as BBC News, BBC
Parliament, BBC3, CNN and Sky News. Secondly, several news channels have been launched
in the UK since 2003, including Russia Today (2005 — now RT), Al-Jazeera English (2006),
France 24 English (2006) and Press TV (2007). All of these were new media owners to the

8 GMI / Mintel, April 2010

» Ofcom Communications Market Reports
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UK. Thirdly existing channels have also expanded their footprint — CNN joined Freeview in
2009, for instance. Thus the range of TV news (measured either by owners or channels)
available to the average consumer has increased appreciably.

Figure 15 UK TV news providers, November 2010
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Note: Excludes foreign language services

Radio news

The BBC is still the leading broadcaster of radio news, with commercial radio relatively
fragmented. While not relevant to an assessment of plurality, we note that commercial radio
news has continued to be contracted out to a single underlying provider (formerly ITN, now
BSkyB). Editorial responsibility of course remains with the broadcaster.

Internet news
In its review into the BSkyB investment in ITV, the Competition Commission took the view
that:

“for the time being and for the foreseeable future, online sources of news are more
likely to complement than to replace television and other traditional news platforms

”

However the situation has been developing rapidly. As noted, broadband penetration has
increased substantially. Time spent online per internet user has grown by 65% over the
same period™. Visits to news sites online grew 92% between January 2005 and May 2010%,
and total time spent on news sites per month increased by a phenomenal 214% since 2007
(growth second only to social networks and blogs).

* ykom
3 Comscore, quoted in Mintel, Consumer Perceptions of News Media, September 2010
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Figure 16: Change in consumption of online content, April 2007 to April 2010
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The period since 2003 has also seen a significant increase in available news sources online.

The Mail Online, now the number one newspaper site in the UK* (and after only the BBC for

news) was not even launched until 2004.

Figure 17 Monthly unique UK audience for news sites, (000s)
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While the traditional news outlets (particularly the BBC) remain important online, they have
been joined by a substantial ‘long tail’ of news providers, both overseas and non-traditional,
that either did not exist in 2003 or would have had essentially nil physical distribution in the
UK. While individually small, the players in this long tail in aggregate contribute meaningfully
to consumption. Sites with 25m pages views or less (the size of MSNCB) contribute 14% of
online news consumption (a share double that of Sky News’ TV news share).

Figure 18 Distribution of news page views by UK audiences, by site (with sample titles)
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The increasing plurality of online news is evident in the number of news and information
sites tracked by Comscore with measurable UK audience. This figure increased* by 14% just
between August 2009 and August 2010, to 706.

Additionally, the growing trend of news agencies disintermediating traditional news
providers, and publishing content through aggregators or directly to consumers, is likely to
continue. As the World Association of Newspapers has observed:

“the advent of internet and mobile news has only exacerbated the prominence of
news agencies and has possibly caused more problems for newspapers. Instead of
having to distribute their content through newspapers or television stations, news
agencies can directly contact the consumer through new media."**

Thus while traditional news providers remain important online, their control of the news
agenda is much less. The typical mode of consumption is not that the consumer visits
timesonline.co.uk once a day. Rather, the consumer visits news aggregation sites, or
searches for a particular topic of interest (or simply searches for ‘news’, the sixth most
popular Google search term in the UK*). As a result, on average less than 30% of newspaper
traffic comes direct to the website, with the balance coming from third party websites.
Google itself accounts for just under half of all traffic to UK newspaper websites:

33 ComScore, based on total number of News/Information sites with unique UK audience of 7,000+
** World Association of Newspapers, 2006

3 UKOM/Nielsen,home and work panel, May 2010., quoted in Ofcom Communications Market Report 2010
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Figure 19 Proportion of traffic to newspaper websites by source, UK
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Thus while the traditional sources may provide the underlying stories, their control of the
news agenda is far less online than it is in the offline world. Audiences are in no way
dependent on the particular selection of items an outlet chooses to present on its home
page, and will frequently arrive direct at the coverage of a particular ‘below the fold’ story.
In this mode consumers are directly controlling their own personal news agenda,
independent of any decision by an editor to prioritise certain stories. In a similar vein, in the
US 28% of internet users have customised their home page to receive news of specific
interest to them™.

Given that diffuse control of the news agenda is one of the important benefits of plurality, if
the internet is acting to reduce traditional media outlets’ control, then this goes directly to
‘sufficient’ plurality, even if the underlying news providers are the same (and, as we have
seen, the internet has in fact brought important new providers to audiences).

Google News, which was first launched in 2002, is a key news aggregator. By 2005 it already
had a UK audience of 6m*’ and has continued to enjoy rapid growth. In the year to August
2010, UK visits were up 30%°%. It is important to plurality, because it presents a vast range of
sources to its audience, including many they would otherwise likely never come across. In
the year to October 2010, 1,738 different sources*> have appeared on the Google News
homepage (and additional sources have appeared on individual story pages).

Looking at the prominence of different news sources cited, as we note below, News Corp
outlets are not particularly prominent, with only three titles (Wall Street Journal, FOX News

* pew Resea rch, Understanding the Participatory News Consumer, 2010
37 http://business.timesonline.co.uk/tol/business/industry_sectors/media/article531735.ece
* Nielsen Online/TRP

39 . . .
Newsknife (subscription required) http://www.newsknife.com/members/front_relevant_news01.html

30



and Times Online) in the top 30. The next ranked UK News Corp title is Sky News, at 142.
Amongst UK outlets, the BBC, the Guardian and the Telegraph all outrank the Times. Thus it
is clear that users of Google News are going to be exposed to a highly diverse range of
perspectives on stories, and that the perspectives of News Corp titles will not be particularly
prominent.

Figure 20 Top ranking sources for Google News, January to October 2010

Top 30 sources

1 Associated Press 11 CNN 21 CBS News
2 Al-Jazeera, Qatar 12 Christian Sci Monitor 22 Telegraph.co.uk
3 New York Times 13 Voice of America 23 Miami Herald, FL
4 Wall Street Journal 14 BusinessWeek 24 Times Online, UK
5 Reuters 15 guardian.co.uk, UK 25 MTV
6 Los Angeles Times 16 AFP 26 CNN International
7 Washington Post 17 FOX News 27 New York Daily News
8 USA Today 18 Bloomberg 28 ESPN
9 BBC News 19 MSNBC 29 PC World
10 ABC News 20 Xinhua, China 30 ABC Online, Australia
Selected other UK sources Key
40 Financial Times News Corp sources
81 Independent UK sources
130 Daily Mail

142 Sky News
277 The Mirror
504 Sun

Source: Newsknife
Note: Newsknife rankings based on a combination of frequency and prominence

Furthermore, Google News continues to draw on an ever increasing number of news sites.
At November 2010, 5,697 individual news sites had been used by Google News during the
year, a 50% increase on the comparable figure for 2007.

Google News has brought international news outlets to the attention of UK audiences. The
top 25 sites by reach for news in the UK include the New York Times, CBS News and the
Huffington Post. By reach, the New York Times is the third most important news site for the
UK, and receives 8.3m unique visitors per month from this country®. This compares to the
New York Times’ global audience of 11.2m in 2003*".

This online consumption of overseas outlets is in addition to consumption of outlets such as
MSNBC and CNN (also in the top 25), which do have a niche TV presence in the UK, but who
are reaching additional audiences online.

On a topic basis, sites that may not be large in aggregate may be highly important for
plurality. For instance, for audiences interested in (say) Poland, they are now able to access
the entire range of Polish media. The Polish title Gazeta had 110,000 unique visitors from
the UK in September 2010**. Specialist titles, previously only available to those in a given

40 ComScore, July 2010
1 ComScore, quoted in http://www.imediaconnection.com/content/1535.imc

*2 Doubleclick Ad Planner
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industry, are now available to all. A general reader interested in an air disaster, for example,
can now read coverage from Flight International, as well as receiving coverage from
newspapers and broadcasters.

An associated point is that while some aspects of online consumption are ‘push’ based (such
as the headlines on the bbc.co.uk or Google News), consumers are also able to consume on
a ‘pull’ basis. That is, they can (for example) search on Google News for a range of coverage
on a specific topic that is of interest to them, quite possibly one that did not appear on the
Google News home page.

Blogs, too, are an increasingly important, and plural, source of news. Since 2006 the number
of blogs has trebled. The Associated Press has recognised that blogs do legitimately break
news stories®.

Figure 21 Growth in the number of blogs
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The emergence of blogs as conduits for more informal news content and commentary has
also helped to increase plurality within titles. News providers, no longer constrained to a
thirty minute broadcast or a 30 page publication, can provide broader coverage and allow
greater editorial autonomy. Blogs on Guardian.co.uk, leveraging traffic from the main site,
are contributing to increasingly plural news reporting.

Thus both the increasing adoption of the internet since the Communications Act, and the
increasing use of diverse news sources amongst those online mean that audiences now draw
on a substantially wider array of news sources than in 2003, representing a material increase
in aggregate plurality.

‘Blended’ news plurality

Looking across media, in line with shifts of consumption (for instance, the decline in
newspaper readership), what consumers report as their main source of news has been
changing. Newspapers and radio have seen significant drops, and TV and internet have both

3 http://www.ap.org/pages/about/pressreleases/pr_090110a.html
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seen significant growth. In Ofcom’s 2009 Media Tracker, the internet appeared to be about
to overtake newspapers as a prime source of news, and more recent research by McKinsey
suggests this has indeed happened.

Figure 22 Consumers' Main Source of National News
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Frequency of usage tells the same story. As of April 2010 46% of individuals now ‘regularly’
use the internet for news, exactly the same number as use newspapers (the figure for TV is
78%)*.

These trends since the Communications Act are important for two reasons. Firstly they mark
a shift of usage from media with less plurality of individual consumption to media with
more:

Figure 23 Plurality of consumption by media type

3.46

Average number of news
sourcesused of a given
media, for individuals
consuming any news
sources of that media (eg,
the average national
newspaper reader reads
1.26 national titles)

Newspaper TV Online
Source: NRS, BARB, Comscore, Perspective Analysis

As discussed above, most people take only one newspaper (Sundays aside), but likely
consume multiple online sources - 3.46 on average. Thus even if there has been no change in
plurality within a given medium, if a consumer switches from getting their news from

* Mintel, Consumer Perceptions of News Media, September 2010. Internet figure rebased to allow for survey
being online
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newspapers to online, his plurality of consumption has increased. Put another way, as
consumption shifts (particularly from newspapers to online), the ‘weight average’ plurality
of consumption rises.

Secondly, this shift is important because it is a shift in consumption from media where News
Corp is strong (newspapers) to media where it is relatively weak (online and TV). News
Corp’s share of daily newspaper circulation is 35%". By contrast, its share of online news
consumption is 5.1%" (including Sky News’ site), and its share of TV news is 6.3%". Thus on
a blended basis, as newspapers have become a less important source of news for
consumers, the cross-media ‘share of voice’ for News Corp (including BSkyB) has been
falling. Moreover, in recent months the Times Online moved behind a paywall, resulting in a
drop of traffic and further reducing News Corp’s share of voice.

Conclusion

Since the Communications Act of 2003 (and indeed since the previous plurality decision in
2007) there has been a substantial growth in plurality, both of available sources and of
consumed sources. The internet in particular has led to far more diverse consumption.

It is sometimes argued that the internet is not relevant to plurality, since it is just the same
media owners distributing through a new medium. This argument is flawed for three
reasons:

e Online consumers do get news from news sources unavailable to them offline,
including existing overseas and specialist titles, in addition to new, online-only
sources

e Online users consume from a wider range of sources (either existing or new),
exposing them to a far wider range of views

e The active mode of consumption online (for instance, searching for coverage of a
particular topic) makes users far less subject to the agenda choices of one or more
traditional news outlets

Indeed, given that the internet is now a more important source of news for consumers than
newspapers, the argument could be turned on its head: “newspapers are not relevant to
plurality, since it is just some of the same media owners available online distributing through
an old medium”. We do not of course actually dismiss newspapers — they undoubtedly do
contribute to plurality — but so (substantially) does the internet.

Finally, the shift of consumption from newspapers to the internet has resulted in a smaller
‘share of voice’ for News Corp plus BSkyB. The current proposal should be assessed against
this background.

> ABC, September 2010
46 ComScore, October 2010, measured by page views
4 BARB, Year to date 2010
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The previous section considered changes in the market since the 2003 Act and the 2007
BSkyB/ITV decision. In this section we examine possible future trends, refer to a number of
plausible future media market scenarios, and assess their likely impact on the plurality of
news in the years ahead. In our view, there will be a further step change in the openness and
diversity of the news market.

The key developments (some of which are continuations of existing trends) will include:

e Emergence of many new online sources of news, analysis, comment and debate,
alongside traditional print and broadcast news. These services will co-exist with and
in some cases supplant existing print and broadcast news media.

e Enhanced quality of news services, with advanced broadband technologies making
possible a richer combination of continually updated text, graphics, and audiovisual
material, coupled with in-depth and inter-active access to data and archived
information.

e New approaches to packaging and selecting news stories, with content aggregators
and search engines increasingly used by consumers to find the news they want,
rather than traditional media gateways.

e More “active” and “promiscuous” consumption of news, with users selecting the
stories they are interested in from multiple sources, and participating themselves in
the debate about the news.

News consumers will have a high degree of choice between different news sources and will
take their stories from across the different media — TV, radio, newspapers and online - and
news providers will face tough competition for attention and revenues. There are of course
uncertainties about the pace and extent of the changes outlined: in particular, existing news
suppliers are still experimenting with different business models for the online world, while
new entrants to the news market - such as Google — are taking share from conventional
providers, but so far investing little in original content.

But the direction of change is clear. The scope for any single individual news organisation to
determine the overall news agenda will in future be further limited. News will be reported
from a much wider range of sources than has been possible in the past, and consumers will
be able to access news directly, rather than via traditional intermediaries. Indeed, plurality
of news provision should be a much less significant policy concern. Any decision now about
the possible impact on plurality of the proposed News Corp/BSkyB transaction should factor
in these changes, and should not anticipate problems which are increasingly unlikely to
arise.

Future media scenarios

Developments in the supply and consumption of news are part of a wider set of trends in
the media market as a whole. One helpful way of thinking about what this future world will
bring is to examine a range of plausible scenarios which describe alternative outcomes and
use them to identify important policy concerns which might need to be addressed — and
equally importantly, identify those areas in which regulation could be inappropriate and
counter-productive.
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An extensive existing body of literature seeks to explore what the UK broadcasting
landscape may look like in 8 -10 years’ time. In a 2008 report for the Social Market
Foundation (“Public Service Broadcasting in the UK”) its authors Robin Foster and Kip Meek
pulled together the findings of three previous scenario analyses to explore their implications
for the media future. The three analyses were:

e Future of Broadcasting Regulation, Robin Foster, for DCMS, 2007

e Economic Modelling of Future Scenarios for Public Service Content®, Oliver &
Ohlbaum, for Ofcom, 2008

e Summary of Market Model/ing49 for BBC’s Response to Ofcom PSB Review,
Capgemini, for BBC, 2008.

As Foster and Meek explained, although the results of each of these scenario studies differ
in detail, they are similar in their overall construction and hypotheses. The authors were
therefore able to cluster the scenarios into groups that reflect four contrasting views of the
future with a view to providing a framework for assessing policy decisions. They found that
the two most important drivers of the scenarios were the speed of technology adoption and
the degree to which consumption fragments between the providers of audiovisual content.
Figure 24, taken from the SMF report, provides a stylised overview of the four futures
against these drivers of change.

Figure 24 lllustration of how UK broadcasting may develop, by speed of technology adoption
and level of market fragmentation

Source: Public Service Broadcasting in the UK: A Longer Term View, SMF

Summary of the scenarios

These scenarios are interesting for what they can tell us about the sort of media world we
might experience in several years time, and whether plurality of news provision might be an
issue in any of those possible outcomes.

In the “Radical transformation” scenario, there is a very fast pace of change with high non-
linear penetration across all demographic consumer groups and a dramatic decline in the

a8 http://stakeholders.ofcom.org.uk/binaries/consultations/psb2_1/annexes/annex7.pdf
49 http://www.bbc.co.uk/aboutthebbc/future/pdf/market_modelling.pdf
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consumption of linear TV. The non-linear (online) market supports a wide range of new
business models and consumer empowerment means that consumers support a vast range
of content suppliers — often new entrants rather than traditional media players. In this
scenario, news plurality is no longer a concern at all.

In the “Fragmentation” scenario, the studies similarly suggest a world in which technology is
highly developed and in which for many the internet becomes the most important platform
for the distribution and online consumption of all types of audiovisual content, including
news. There are many new providers of content, but fragmentation of revenues means that
not all of this content is well funded. A residual group of consumers — those who lack the
skills and confidence to find and use new media content, or who cannot afford to connect to
the new networks or pay for the new services — face more limited choice. But overall there is
a multiplicity of news sources and much active news consumption.

In the third scenario, “Consolidated transformation”, there is high and widespread adoption
of new technology, and non-linear services broadly replace traditional linear consumption.
Crucially, though, many consumers look to trusted content and news providers to help them
navigate the new marketplace, and incumbent media companies are well placed to become
the online trusted brands of the future. But there is vigorous competition between this
smaller number of large players, operating increasingly across old and new media, ensuring
consumers still have a significant degree of choice.

Finally, in the “Gradual evolution” scenario, the world looks much more like the recent past.
Even so, the trends described in the earlier section underline how different this world is
from that which prevailed only five years ago.

A more recent scenario analysis carried out for Ofcom by Plum Consulting, “Entertainment in
the UK, in 2028”, which was carried out in 2009, also constructed some future scenarios.
These were:

e “Broadcast Plus”: very similar to the “gradual evolution” scenario described above
o “Infinite Choice”: similar to the “consolidated transformation” scenario described
above, but with an emphasis on the role of global media companies
e “Anywhere now”: similar to the radical transformation scenario, but with more of an
emphasis on mobile services.
In many ways, the difference between the various scenarios is one of timing and degree,
rather than overall direction of travel. Their key finding is that media markets on the whole
are likely to become more open, more diverse, and more competitive, with much greater
fragmentation of consumption. Consumers will be able to access many more sources of
content, including news, even if they do not always choose to take advantage of the choices
available to them. If anything, market trends since these scenario analyses were first
published suggest a faster move towards the more radical of the scenarios than was perhaps
envisaged at the time.

In more detail, some clear underlying patterns and trends can be identified, which will have
a significant impact on the future supply and consumption of news.

Technology change

The next ten years are likely to see further acceleration in technology change which will
affect how content, including news, is distributed, where it is consumed, and what form it
takes. In its 2009 report for Ofcom (cited above) Plum Consulting highlighted further
significant increases in storage and processing power, upgraded capacity of fixed and
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wireless networks, and the intelligence of consumer devices as key influences on the future
media market.

For example, BT is now rolling out its ‘Infinity’ service that will provide up to 40 Mbps for 2/3
of UK households by 2015. This will enable the majority of these households to stream TV
(and HDTV), substantially reducing the barriers to entry for Pay TV, which otherwise
depended on a purpose-built infrastructure (such as BSkyB'’s satellite distribution or Virgin
Media’s cable network).

Coupled with more sophisticated navigation and search tools, these developments will
continue to transform the consumer experience across all types of media content. In
practice, this is likely to mean high quality mixed media content being increasingly
consumed online. Cisco estimate that the sum of all forms of video (TV, video on demand,
Internet, and P2P) will exceed 91 percent of global consumer traffic by 2014°°. Internet video
alone will account for 57 percent of all consumer Internet traffic in 2014°".

Figure 25 Forecast global internet traffic by type of use (PB per month)
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More and more content will be consumed on the move, across a range of highly portable
and increasingly converged devices such as netbooks, tablets and smartphones. In 2010 Q2
there were already around 13m smartphone users in the UK - a year on year increase of over
80%.

*® Source: Cisco VNI Forecast 2010

*1 Source: Cisco VNI Forecast 2010
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Figure 26 Smartphone takeup over time
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According to Cisco®, global mobile data traffic will double every year through 2014,
increasing 39 times between 2009 and 2014. In the context of plurality, the rise of smart
phones and tablets is important because it brings the inherent plurality of online
consumption out of the home, and to places that until recently were the domain of less
plural media consumption. For instance, the news consumer commuting by train previously
depended on reading a single newspaper — now they can (and do) read multiple sources on
their iPhone.

For all content, and especially for news, the impact on more traditional formats will be
immense. Instead of simple internet pages which display conventional stories, the online
news service of the future will be interactive, allow search and interrogation of archives and
databases, and combine high quality video and graphics in imaginative new ways.

Consumer behaviour

In parallel, consumers will demand more active control over the content they consume, and
there is likely to be further fragmentation of media tastes and preferences. Social
networking will assume greater importance still, as the “cohort” effect ensures that today’s
younger internet-focused generation become mainstream consumers. Media analyst Mark
Oliver, in his 2009 study for the Policy Exchange “Changing the Channel”, described how we
will see further significant changes in consumers’ relationships with media:

e From a largely passive to a much more active relationship

e Anincreasingly active role in search and selection of content

e A more participative relationship with service providers

e Supporting many niche as well as mainstream content suppliers (the “long tail”).

*2 Cisco Visual Networking Index Forecast (2010)
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In a recent OECD report “The future of news and the internet” (2010), the authors describe
what they call the “social phenomenon of the internet”. News users of the future will have a
constant desire for updates “on the go”, will want personalised information, and will expect
to access multiple sources on the same topic and from different geographies. Although some
internet news sites will retain a degree of user loyalty, overall retention of users by a single
news service is likely to be low compared with traditional newspapers.

Similar trends are reported in the US. Research carried out for the US based Pew Research
Centre’s Project for Excellence in Journalism (2010) suggests that news in the US is
increasingly a shared social experience. According to Pew, half of Americans say that they
rely on people around them to find out at least some of the news they need to know. Some
44% of online news users get news at least a few times a week through email alerts,
automatic updates, or posts from social networking sites. “While most original reporting still
comes from traditional journalists, technology makes it increasingly possible for the actions
of citizens to influence a story’s total impact”. Today’s US trends are often good pointers to
what will happen in the UK in the near future.

While the decline of mainstream media such as broadcast TV and newspapers should not be
exaggerated — many consumers still like the shared experiences offered by popular
television and the convenience of conventional print —the growth of “new” media will be an
increasingly important component of media consumption. For some genres like news, which
benefit most from the added capabilities of online provision, change is likely to be faster
than average.

Market dynamics
A combination of the above trends means that the structure and intensity of competition in
the UK media market is set to change again, with an important impact on news.

Greater competition is likely between UK digital distribution platforms, making it difficult for
any one platform owner to dictate terms of entry into the market or to influence consumer
access to a wide range of voices:

e YouView, backed by a seven-strong consortium of broadcasters and ISPs including
the BBC, should be launched in mid to late 2011

e Alongside YouView, BT continues to offer its own IP based TV service, BT Vision

e Virgin Media plans to launch its own next-generation on-demand service, powered
by TiVo's set-top boxes

e Apple's second-generation IPTV boxes have now been launched in the UK

e Google TV is likely to be launched in the UK next year

e Sony has developed an integrated IPTV system which streams more than 50 live
broadcast television channels from Freeview and satellite, plus show reels of its own
music videos

e Samsung has launched its own App store and, with Yahoo!, is offering the Yahoo!
Connected TV service to 135 countries around the world

e Over-the-top services®® will be increasingly viable as broadband speeds increase

e New entrant Boxee has already launched its web TV hardware in the UK

e Mobile network operator Vodafone is launching an IPTV service in Spain and
Germany

> Those providing TV over a standard broadband connection from a third-party supplier
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Competitive intensity in the provision of and packaging of content will continue to rise:

Existing media providers are entering adjacent media markets (newspapers and
television for example) increasing competition in each of the former single medium
markets. The Accenture Global Content Study found that 60% of senior content
executives thought that cross-sector competition was the greatest threat to their
business, and a greater challenge than both declining demand and industry
changes™

New entrants are accessing consumers directly — for example, on-demand content
provided online direct to consumers rather than via intermediaries. In November
2010, there were around 1,500 news apps on Apple’s app store, 180 featured news
and weather apps on Android Market and 200+ news apps on Blackberry’s App
World.

Search and aggregation are playing an increasing role in leading consumers to the
news they are interested. In the UK 45% of traffic to news websites comes from one
single prominent search engine alone™.

Across national borders, new international players are moving into markets which
were formerly beyond their reach. See for instance the New York Times’ position as
the news site with the third highest reach in the UK.

Falling production costs mean that bloggers can reach many thousands of readers at
very little cost, and community news sites are burgeoning. The number of blogs has
increased three-fold between July 2006 and November 2010°°.

Conventional news “packagers” are being by-passed. The OECD report (cited above)
suggests that news wires, freelance journalists, photographers or camera teams
which previously as suppliers fed linearly and directly into newspapers, might opt to
“cut out the middleman” and start supplying source content directly to internet
users. Already today audiences can access agencies’ news feeds directly®’, previously
the strict preserve of traditional media organisations.

As Plum consultants noted for Ofcom, “internet-based entertainment will lead to disruptive
new value chains” and “we will see a growing diversity of business models for entertainment
services in the UK”. The OECD envisioned a far more complex and interactive value chain:

** Hitwise
** The Evolution of News and the Internet, OECD

56 Technorati, BlogPulse

57
Uk.reuters.com for example
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Figure 27 The increasingly complex value chain

Source: The future of news and the Internet, OECD

Developing strategies

In response many media organisations are developing their own cross-media strategies,
similar to those being pursued by News Corporation. Indeed, Accenture’s interview of 102
senior content executives found that 65% believed that using new platforms or ways of
delivery was the most important source of revenue growth for their industry®.

One consequence of this is that there will be a range of evolving approaches to news
capture and production. If newspapers move into television, the very different editorial and
technical demands of broadcast news, coupled with highly specific regulatory requirements,
are likely to mean that TV and print newsrooms remain separate for the foreseeable future.
Where broadcasters move into new media, they will tend to place a central focus on high
quality audio and video news, with text and graphics in a support role. For these ventures,
the culture of the TV newsroom is likely to remain central, with audiovisual content tailored
to meet the high technical and editorial specifications demanded by broadcasting use.
Newspaper-led initiatives in new media may take a different approach, with print journalists
increasingly expected to file online as well as for their newspaper, and many expected also
to file stories to camera for audiovisual inserts. Even here, however, demand from
consumers over time for better quality audiovisual material is likely to lead to the import of
highly skilled broadcasting expertise to work in parallel with the existing news teams.
Ultimately, a wide range of approaches will evolve; those which consumers like best will be
most successful.

%8 Source: “This Time, It’s Personal: The Accenture Global Content Study 2009”, Accenture, 2009
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Alongside these new developments, the BBC remains a strong player in the supply of news.
The BBC has recently agreed a guaranteed licence fee for the next six years which will give it
a significant degree of funding certainty in what is elsewhere a highly uncertain
environment. While its overall funding has been reduced, news is fundamental to its PSB
role, and is unlikely to have its budget significantly cut. The BBC's most recent strategy
statement (the BBC Strategy review, March 2010) underlines the BBC’s intention to play a
continuing prominent role in news provision across broadcast and online media. This role, as
mentioned above, enables the BBC to have an important influence on consumer
expectations of news media in the UK, and will continue to affect the way in which stories
are selected and reported across many other news outlets.

The BBC'’s news priorities will include:

e Strengthened specialist analysis, in particular in science, the environment and social
affairs

e Increased business coverage at a global and local level

e Strengthened commitment to international newsgathering and reportage in parts of
the world with growing geo-political importance such as China and Brazil

e Enhanced commitment to scrutinising the local democratic process, including through
multi-platform coverage of local government and politics through Democracy Live

e Enhanced coverage of UK arts and culture.

e News Online will remain a highly accurate, impartial and trustworthy source of news,
analysis background information and debate about stories of significance and
seriousness. It will always be free at the point of use.

Source: BBC Strategy Review, March 2010

Implications

News plurality

Taken together, the trends and developments we have outlined point to a clear conclusion.
The increase in sources of news which has already begun will gather pace in the coming
years. In parallel, more consumers will take advantage of the opportunities provided by
more choice to select the range of news suppliers and stories that most interest them.

A picture emerges of a world in the not too distant future where the supply and
consumption of news is very different from that of the 2003 Communications Act. This
transformation will be associated with widespread use of online and mobile sources of
news, alongside more conventional provision. There will be an increasingly unified cross-
media market for news, not one constrained by each individual medium. For some
demographic groups, online will be the only source of their news. Already studies show that
the internet is the main source of news for 15-24 year olds (OECD) and a recent paper for
the Reuters Institute for the Study of Journalism (UK Election 2010, Nic Newman, 2010)
reported that online news sites were the most important source of election news for 18-24
year olds in the UK, ahead of TV and printed newspapers.
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McKinsey’s 2006 and 2009 studies into levels of interest in different news media found that
websites were now rank above daily newspapers for all groups bar the over 55s.

Figure 28 Respondents interested in different media for news consumption, 2009
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If online were simply repeating what is available offline, in newspapers and broadcast
television, it could be argued that the internet were merely a new platform for old news
providers. This, however, is not the case. As we have noted, consumption of online news

content

is highly fragmented, with only one provider with significant share, the licence-

funded BBC. Further, there are no regulatory rules requiring impartiality of online news.

While BBC Trust has put in place editorial guidelines stressing the need for impartiality in
online news, this is self-imposed as opposed to a regulatory requirement that covers other
creators of news.

Drawing on the research already referred to in this paper, the characteristics of this new
world can be summarised as follows:

Supply:

More news sources available at community, local, national and international levels:
either commercially funded, not for profit, or funded by philanthropic support.

A blurring of the distinction between different media — key news brands will stretch
across platforms, and increasingly focus on what we now think of as “online” as the
core of their proposition.

Different ways of packaging and accessing news — while there will still be a role for
trusted brands in the supply of news, content aggregation, search, and
recommendations from social networking sites will play an important role in helping
people find news and make choices about which news sources to use.

Demand:

Consumers will access multiple sources of news, using different platforms.
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e Online/mobile will be the most important source of news for younger users, and will
be used alongside more conventional sources by most regular news consumers.

e  Online news consumers will mix different sources of news, compile their own
personalised information, and move frequently between different news sources.

e News consumers will be more likely to participate in its provision — for example in
discussion groups, by sharing stories, or by posting their own views and news.

e Television and print news will remain in demand, each having characteristics valued
by some — but they will be used as part of a wider portfolio of news sources, and not
as a single voice.

In his Policy Exchange paper, Mark Oliver describes this outcome as a “utopian world” in
which the internet is the ultimate egalitarian force, designed to reduce the power of big
business and hand power back to the consumer and citizen. Plurality would no longer be an
issue. The OECD suggests that in this world, “public opinion will be shaped by many different
voices with different emphasis and points of view, not by a small elite group of journalists”.
Barriers to entry to publishing have been lowered and users carry out their own selection
and filtering of editorial content.

As noted above, though, risks remain. Pessimists fear not that there will be a lack of diversity
of news; rather that fragmentation will reduce overall quality, as investment in
newsgathering suffers and rigorous fact checking and editorial oversight disappears.

Proposed News Corp/BSkyB transaction
In conclusion, news is more exposed to the radical trends outlined above than almost any
other genre:

e Competition from new online provision

e Changes in the way it is consumed and in consumer expectations
e Competition across media and from outside the UK

e Uncertainties about viable business models

Even if the type of world outlined earlier is enthusiastically taken up by only part of the UK
population, the important point is that the choices will be there if wanted. If consumers
dislike the approach taken by any one supplier, they will be able to switch to another.
Indeed, many will already be using multiple sources. In this environment, there will be little
scope for any one news provider — no matter how successful —to set the editorial agenda for
the news market as a whole. Indeed, a more pressing concern may well be the inadequacy
of funding to support high quality newsgathering infrastructure. If that is the case, then the
emergence of a reasonable number of well-funded news providers, able to build innovative
and high quality multimedia news propositions should be seen as providing significant
consumer benefit, rather than as a threat to plurality.

Thus any speculative concern about hypothetical future consequences for plurality needs to
be seen against a market that is widely expected to have rapidly rising general plurality (in
much the same way that any current loss of plurality needs to be seen against the
background of increases in plurality since 2003). In this respect, it should be noted that
upcoming generations will likely be even less dependent on newspapers (News
Corporation’s traditional media position) and on television, and increasingly influenced by
the internet, the medium in which News Corp is relatively weaker.
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Confidential

1.1

1.2

1.3

1.4

1.5

1.6

News Corporation/Sky
Outline Response to Issues Letter
INTRODUCTION AND OVERVIEW

This submission is made by News Corporation (News) in response to the Issues Letter received from
Ofcom on 10 December 2010 (the Issues Letter).

Ofcom's role is to report on the relevant media public interest consideration

The Secretary of State, at the same time as issuing his European Intervention Notice concerning
News' proposed acquisition of those Sky shares which it does not already own (the Transaction) on
4 November 2010, asked Ofcom to investigate and report to him on the relevant public interest
consideration (PIC) (the Report), as he is required under section 4A(1) of the Enterprise Act
(Protection of Legitimate Interests) Order 2003 (the Order).

As Article 4A(3) of the Order makes clear, Ofcom's role in the administrative process is to report to
the Secretary of State on "the media public interest consideration mentioned in the European
intervention notice concerned", which, in this case, is:

"the need, in relation to every different audience in the United Kingdom or in a particular
area or locality of the United Kingdom, for there to be a sufficient plurality of persons with
control of the media enterprises serving that audience".

Ofcom appears to have identified issues by reference to the wrong legal test (or without
reference to any legal test)

News considers that the Issues Letter is seriously flawed. Most importantly, whilst barely
acknowledging the relevant PIC in the first paragraph of the Issues Letter, Ofcom appears in
substance to identify the issues set out in the Issues Letter by reference to a different (wrong) legal
test, focussing almost wholly on the relative strength and influence of News and not on the
sufficiency of the plurality of media enterprises serving any relevant audience.

The ultimate purpose of the PIC which the Secretary of State has to determine is clearly set out in the
letter from BIS to News of 25 November 2010:

"[The] broadcasting and cross-media public interest consideration, therefore, is intended to
prevent unacceptable levels of media and cross-media dominance and ensure a minimum
level of plurality."

None of the concerns identified in the Issues Letter is benchmarked against the need to ensure
sufficient plurality/a minimum level of plurality and therefore, as well as being in many respects
factually and/or legally inaccurate, the concerns expressed are not ones that the Secretary of State
can legitimately rely upon in reaching his decision on whether the Transaction results in insufficient
plurality which may be expected to operate against the public interest and therefore requires a
reference to the Competition Commission (CC) under Article 5 of the Order.
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This lack of regard to the nature of the legal test taints Ofcom's provisional analysis and, if left
uncorrected, would fundamentally undermine the advice issued by Ofcom to the Secretary of State
which consequently could not be legitimately relied upon by him to decide on a reference in relation
to the PIC.

Alternatively, Ofcom has suggested to News during the Issues Meeting of 15 December 2010 that
they have identified the issues set out in the Issues Letter without reference to any conception of the
applicable legal test at all. Notably, Ofcom did not consider that it was in a position to (or was not
prepared to) explain the relevance of the issues identified in its Issues Letter to an assessment of the
sufficiency of plurality. News finds it very difficult to conceive of how Ofcom has come to even a
preliminary view on the nature and importance of the issues which apparently cause preliminary
concerns without having come to a view in advance of what is required for it to assess whether or not
sufficient plurality will remain post-Transaction. On this basis alone, News does not consider that it
has been given a proper opportunity to respond to issues that could be relied upon in Ofcom's report
and ultimately by the Secretary of State in making a reference decision under Article 5 of the Order.
News would argue that, focussing on the legal test, rather than the plethora of unsubstantiated
assertions that are made by complainants, the issues in this case are in fact quite well defined and
straightforward.

Ofcom should approach its analysis of media voices available to consumers in the UK with a
view to coming to a conclusion on whether plurality is "sufficient" pre-Transaction or post
Transaction

A number of detailed analytical deficiencies in the Issues Letter stem from Ofcom's failure to restrict
its analysis to issues which are relevant to the PIC on which Ofcom is tasked to report. Nowhere in
the Issues Letter does Ofcom attempt to assess whether plurality is sufficient pre-Transaction or
whether any of the changes which it believes might be brought about by the Transaction could result
in plurality becoming insufficient. At a basic level, it would not be enough for Ofcom to simply say
that 'something' has changed and that therefore there may be a threat to the sufficiency of plurality
(although we also note that the Issues Letter fails to engage with the issue of sufficiency) — if this
was the test, it would be met in relation to all combinations of two media enterprises and there would
be no need whatsoever for Ofcom to report.

Ofcom does not engage with the reality of what has changed as a result of the Transaction and
how these changes could impact on the sufficiency of plurality

What is more, throughout the Issues Letter, in identifying the issues which cause it preliminary
concerns, Ofcom fails to engage with the reality of what changes as a result of the merger at all.
Ofcom appears to assume that Sky and News, pre-Transaction, are entirely separate enterprises. It is
clear that this is not correct and Ofcom must, legally, take into account in its analysis the reality of
the situation before and after the Transaction (i.e. that pre-Transaction the position is that UK
competition authorities have already found that News has material influence over Sky) when it
comes to assessing the sufficiency of plurality.

The concerns provisionally identified by Ofcom do not in themselves provide any indication
that the Transaction might lead to insufficient plurality and in any event are groundless

Ofcom identifies four issues — Issue A, Issue B, Issue C and Issue D — in paragraph 17 of the Issues
Letter which in its preliminary view: "may give rise to concerns about the level of plurality arising
as a result of the transaction”, each of which purportedly follows from a number of preliminary
findings made by Ofcom. Ofcom also presents "forward looking arguments" about News' potential
future position which apparently also leads Ofcom to have preliminary concerns.

0012561-0000367 CO:13164221.3 2



Confidential

1.12

1.13

Even ignoring the lack of relevance of Ofcom's analysis, Ofcom fails to provide any convincing
reason why it has identified the issues set out in the Issues Letter as being of preliminary concern. In
particular, the various preliminary findings which:

(M)
(ii)
(iii)

do not appear to follow from the evidence referred to in the Issues Letter;
are simply based on speculative assertions by complainants; and

are incapable in themselves of providing any support for a view that the Transaction
leads to any material change in the sufficiency of plurality.

We identify below the main deficiencies in Ofcom's analysis:

Issue A: strengthening of News' ability to influence the cross-media market for news and current

affairs
(a)

Ofcom's analysis of Issue A is flawed in a number of respects. Indeed, it is most apparent in
relation to Ofcom's treatment of Issue A that in identifying the issues on which it
(presumably) plans to base its report to the Secretary of State, Ofcom has strayed from a
straightforward consideration of whether the Transaction will lead to insufficient plurality
for any audience in the UK and is focussing on some other test. Specifically:

(M)

(ii)

(iii)

As a starting point, Ofcom identifies a 'headcount reduction' (in paragraph 21 of the
Issues Letter) in the number of persons controlling media enterprises and then
appears to draw a preliminary conclusion that the reduction in number lead to a
corresponding reduction in terms of range and variety without appearing to go
beyond a numerical analysis. Moreover in "counting" the number of controllers of
media enterprises Ofcom (illegitimately) suggests that it might exclude from its
analysis media enterprises who acquire news content from Sky but over which Sky
does not exercise control or editorial influence, and also excludes, without giving
any reason why this is justifiable:

(A) some relevant newspaper enterprises, for instance, Johnston Press publishes
numerous titles that cover national news, albeit each serving local
audiences;

(B) local radio broadcasters who may individually have small shares nationally
but are collectively an important voice, with almost 9% market share; and

©) TV broadcasters who are said (on an unspecified basis) to have less than 1%
audience shares, but which again may be more important in aggregate.

Ofcom conducts a flawed analysis of the relative strength of media enterprises,
wrongly identifying (in paragraphs 22 and 26 of the Issues Letter) that a combined
News/Sky would have an "unmatched" presence and relative standing in cross-
media news, ignoring the realities of News' and Sky's current positions and the
dominating influence of the BBC in a cross-media environment.

Ofcom expresses a concern that the Transaction will result in an increase in News'
relative strength of voice in cross-media news (at paragraph 34 of the Issues Letter),
purportedly based on an analysis of consumption which fails to analyse the plurality
of voices available to a cross-media audience as well as the clear evidence on the
patterns of consumption both pre- and post-Transaction.
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(iv) A qualitative analysis of the sufficiency of plurality must include an assessment of
the relevant cross media audience. Key issues such as news multi-sourcing — Issue E
— and the role of online news — Issue F — cannot be relegated to an afterthought but
must be treated as an integral part of an analysis of the sufficiency of plurality
available to UK cross media audiences. It is not the case that internet consumption
would be relevant only where it replaces traditional media, internet consumption of
news sources adds to multi-sourcing and to the plurality of consumption and must be
taken into account when assessing relative positions.

v) Ofcom fails to consider (at paragraph 37 of the Issues Letter) what is behind the
level of trust which consumers put in Sky News and that this is fundamentally
linked with a culture of and a regulatory framework ensuring impartiality in news
broadcasting in the UK. Ofcom also fails entirely to put News' influence in the
context of its low share of TV news broadcasting.

(vi) Ofcom identifies a concern that there would be an "imbalance in resources" between
a combined News/Sky and other media enterprises, without any discussion of the
current position or the realities of other well-resourced enterprises. It is impossible
to see how imbalances of resources can give rise to any legitimate concern, still less
that this could feed into a report to the Secretary of State on issues of sufficiency of
plurality.

Issues B and C: Internal plurality cannot be relied upon / Regulation does not provide sufficient
safeguards

(b)

(©

Similarly, Ofcom dismisses the role of both internal plurality and the Broadcasting Code on
the basis that these are matters on which Ofcom cannot properly rely. Ofcom separates these
issues even though they are inevitably linked and separating them gives rise to an analytical
flaw. Ofcom's role is to take into account the likelihood of continuing internal plurality
within a combined News/Sky, bearing in mind in particular the culture and history of TV
broadcasting in the UK, together with the provisions of the Broadcasting Code, in assessing
overall whether the Transaction may lead to there being insufficient plurality for any
audience in the UK taking into account the existing elements of external plurality available
to the cross-media audience.

Ofcom dismisses the role of the Broadcasting Code in safeguarding plurality on the basis
that it does not cover selection and prominence of news. News has submitted that the
provisions of the Broadcasting Code have a key role in ensuring internal plurality in relation
to TV news reporting and therefore in safeguarding also external plurality. The view set out
in the Issues Letter is based on an incorrect legal interpretation of the scope of application of
the Broadcasting Code. A legal opinion of Lord Pannick QC attached to this response under
Annex 1 confirms News' views previously put to Ofcom.

Issue D: Influence over other media outlets

(d)

Issue D, concerning the ability to influence the news agenda of other media outlets, again
appears to be identified based on a wrong conception of the applicable legal test. Moreover,
Ofcom's conclusion is astonishingly weak and therefore cannot be the basis for concern: "the
merged entity may be able to exert some influence over the news agenda of other outlets"
(emphasis added). Any media organisation would meet that test and Ofcom puts forward no
evidence or argument whatsoever to counter News' arguments as to why a combined
News/Sky would not be able to influence the broader news agenda to any material extent.
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2.1

Issues arising in a forward view market (cross-promotion bundling, wholesale news contracts and
operational synergies)

(e) This section of the Issues Letter amounts to no more than a collection of unsubstantiated
assertions that have no bearing on the actual rationale for the Transaction and which, in any
event, are entirely speculative and can have no implications for a plurality assessment. To
the extent that these commercial issues are subject to regulatory oversight, they fall under
the jurisdiction of the relevant competition authority, which is the European Commission in
the present case.

() Ofcom's suggestion that it is able to take into account in conducting its analysis and coming
to its conclusions any speculative future market development which might occur, even
though it is unable to identify the timeframe within which such a development might occur
or the likelihood of its occurring, is staggering. The Secretary of State could not legitimately
rely on such matters in considering whether or not to make a reference.

In News' view it is quite clear that there has been, is, and will continue to be more than
sufficient plurality of news provision in the UK

In News' view, any assessment of the sufficiency of plurality must assume that plurality in the UK
media was deemed to be sufficient in 2003 (when the media plurality test was introduced by the
Communications Act). It could also be assumed that plurality was sufficient in 2007 when, in the
context of an analysis where News and Sky were assumed to be under common control (Sky's
acquisition of 17.9% of ITV), where the CC determined that plurality was sufficient.

Using the level of plurality in the supply of news content and the plurality of consumption of news
content by consumers in 2003 as a benchmark, News' view is that there is significantly greater
plurality of news provision today and that the Transaction is demonstrably very far away from
creating an insufficiency of plurality. This is partly due to the increased pervasiveness of digital
news sources (digital radio, digital TV and the internet), as described in detail in News' initial
submission to Ofcom, which, together with other developments, has led to:

(1) a greater range and variety of sources of news being more widely accessible to
consumers in the UK than was the case in 2003;

(i1) increased multi-sourcing by consumers in the UK in their consumption of news than
was the case in 2003; and

(iii)  undoubtedly, on any measure, increased plurality both since 2003, and since 2007.

News' starting point would therefore be that plurality of news provision was sufficient in 2003, that it
must be more than sufficient now, and that this Transaction clearly has very little impact on the
sufficiency of that plurality. While the Transaction has generated substantial public comment and
has led a number of complainants to put forward adverse views, this in itself does not mean that the
Transaction raises credible concerns or even that the analysis is complicated. As mentioned above,
News would argue that, focussing on the legal test, rather than the plethora of unsubstantiated
assertions that are made by complainants, the issues in this case are in fact quite well defined and
straightforward.

KEY FLAWS IN OFCOM'S OVERALL APPROACH TO THE ISSUES SET OUT IN THE
ISSUES LETTER

There are three key theoretical flaws which can be identified in Ofcom's overall approach to the
issues identified in the Issues Letter. These flaws in themselves mean that Ofcom's preliminary
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23

(b)

2.4

2.5

conclusions are not meaningful and are not relevant to the question of whether there is sufficient
plurality (we will go on, in sections 3-7 below, to show why, even ignoring their lack of relevance to
the questions that Ofcom should be aiming to answer, the individual findings made by Ofcom in the
issues which it believes might be of concern are themselves highly flawed and unreliable and, in
many instances, extremely weak):

(1) Ofcom focuses, throughout the Issues Letter, on the relative strength and influence
of News, without explaining how this informs an assessment of the sufficiency of
plurality for any relevant audience and without attempting to assess the range and
variety of voices available to any audience on a quantitative and qualitative basis.

(i1) Ofcom ignores the multi-sourcing of news content by consumers and dismisses this
as irrelevant in section E of the Issues Paper. It also dismisses the role of online as a
future development that "has not replaced traditional media" in section F. Both
issues are highly relevant and an integral part of a qualitative analysis.

(ii1) Even in the analysis which it does carry out, Ofcom does not engage with the reality
of what has changed as a result of the Transaction.

Relative strength is not relevant in itself to the sufficiency of plurality

Ofcom appears to have decided that if it suspects that News might become 'stronger' as a result of the
Transaction, then it will have 'concerns'. This is not the question on which Ofcom is tasked to
report. Where two companies are brought under common control it is always possible to point to
evidence suggesting that, in theory, they are stronger together. It is not, therefore, enough for Ofcom
to simply say that 'something' has changed as a result of the Transaction — otherwise the test would
be met in relation to all combinations of two media enterprises and there would be no need
whatsoever for Ofcom to report.

Rather, Ofcom is required to assess and to advise the Secretary of State as to whether there is a
sufficiency of plurality in media enterprises pre-Transaction, and whether anything materially
changes as regards the sufficiency of plurality post-Transaction.

Multi-sourcing and the impact of increasing news consumption online is an integral part of
assessing the range and variety of voices available to a relevant audience and the sufficiency of
plurality

The multi-sourcing of news, and the increasing sourcing of news online is an essential part of a
qualitative analysis of the range and variety of voices available to consumers in the UK and to the
sufficiency of plurality. In News' view, assuming an equal number of news voices, it is indisputable
that where the relevant audience engages in more multi-sourcing of news rather than less multi-
sourcing of news, the environment would be more plural. This idea is illustrated in the following
table (taken from Figure 1 of the Perspective Report).

Carrying out a qualitative analysis, a view might well be taken that scenario B was more plural than
scenario A. However both scenarios assume that each individual consumer consumes only one
source of news. News would take the view that scenario C, where each consumer consumes
multiple sources of news, is a more plural news environment than A or B.
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Figure 1: Illustrative Scenarios Of News Consumption

(%]
—_
)
c
3
(@)
oo
c
‘»
i
Q
—
5]
=

A:Sixnews owners

100%

0%
1234567 8 91011121314151617181920

B: Five news owners

wv)

© [

E S 100% Owner 1
> T 2
= =& B Owner?2
© © E
5 = 3 B Owner3
o 5 2
?_:D 3 § H Owner4
%} Y

5]
g g § 0% B Owner5
f=
= & 1234567 8 91011121314151617181920 B Owner6

C: Four news owners

100%

0%
1234567 8 951011121314151617181920

Individuals

At Annex 2 News includes a table, adapted from Table 5.5 in the FTI report, showing its view of
trends in multi-media consumption and in the relative strength of different media. The more detailed
analysis behind this can be found in the FTI Report. News would draw a number of conclusions
from the evidence on multisourcing, combined with evidence on the number of controllers of media
enterprises today as compared with 2003 (using this as a convenient benchmark) which is set out in
more detail at Annex 3:

(M)
(ii)

An average consumer consumes five different sources of news.

Most viewers of TV news view only one source of news. For most of those consumers that
one source of news will be the BBC (which represents 75% of news viewing). For only a
small percentage of consumers is it likely that that one source of TV news will be Sky (Sky
News has only 6% of TV news viewing and many of those consumers are highly likely to
view some news on BBC channels as well). There are many more providers of TV news
now than in 2003 — 16 in addition to Sky compared with 11 in 2003. The total number of

0012561-0000367 CO:13164221.3 7



Confidential

2.7

2.8

2.9

TV viewers news viewers (total reach) is decreasing. In terms of the importance of the
medium as a source of news and in minutes of consumption per day television news
consumption overall is steady.

(1i1) Most readers of newspapers read only one or two newspapers (the average is 1.4). News
Corporation has a share of 34% of newspaper readership (some of those readers will also
read newspaper titles which are not owned by News Corporation). There are the same
number of suppliers of UK-wide newspapers now as there were in 2003 — 7 in addition to
News. The total number of newspaper readers (total reach) is decreasing. In terms of the
importance of the medium as a source of news and in minutes of consumption per day
newspaper readership is decreasing.

(iv) Most listeners to radio news listen to at least two different radio stations. Most of those
consumers are likely to have the BBC as one source of news (given that BBC stations in
total account for over 50% of radio listening). There are around 97 radio enterprises today
(in addition to cross media groups the BBC and GMG). The combined share of radio
listening of stations which take wholesale news from Sky is around 43%. However those
radio stations retain editorial control over their output. Neither News nor Sky is a radio
broadcaster. Radio listening has been on a downward trend. In terms of the importance of
the medium as a source of news and in minutes of consumption per day radio listening is
decreasing.

(v) Most people who use internet news sources use 3 or 4 sources of news (average is 3.5).
Roughly half of these will have the BBC as one of their sources of news (the BBC has more
than double the number of unique views and five times the page views of the next most
commonly viewed news website). In combination News and Sky would have only around
6% of page views for news sites. Just in the last year, the number of news and information
websites tracked by Comscore in the UK rose 14% to 706. The total number of consumers
using the internet as a source of news is increasing rapidly. In terms of the importance of the
medium as a source of news and in minutes of consumption per day the internet is increasing
rapidly. According to the Oxford Internet Institute, "Over half (58%) of Internet users said
they read a newspaper or news online [in 2009], in comparison to 30% in 2007."

In carrying out any qualitative analysis of the sufficiency of plurality, the role of online consumption
is crucial. Ofcom appears to dismiss online sourcing on the basis that it has "not yet replaced
traditional media". However, this cannot conceivably be a sensible threshold test and misses the
point entirely. News has not argued that online has replaced traditional media (although Ofcom's
own figures suggests it has for some consumers). However online news provision and consumption
adds to traditional media and this increases plurality both quantitatively and qualitatively. The
internet complements other sources of news, frequently providing access to news sources that are not
available in other media.

In light of this overview of trends within media, News does not consider that it can reasonably be
asserted that the Transaction will lead to insufficient plurality for any cross-media audience in the
UK.

It is in that context the specific impact of this Transaction must be considered. As the chart below
shows, only a relatively small percentage of the UK population currently take news from both News
and Sky sources and only a minutely small proportion of the UK population (0.3%) currently choose,
from the plethora of sources of news available to them, to access news only from News and Sky:
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2.10

2.11

2.12

2.13

Figure 2: Proportion of UK adults affected by the Transaction
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2010.

News' existing level of control over Sky must, legally, form part of the analysis of the impact of
the Transaction on the sufficiency of plurality

Ofcom appears to assume throughout its analysis that Sky and News, pre-Transaction, are entirely
separate enterprises.

It is clear that this is not correct and Ofcom must, legally, take into account in its analysis the reality
of the situation before and after the Transaction (i.e. that pre-Transaction the position is that UK
competition authorities have already found that News has material influence over Sky) when it
comes to assessing the sufficiency of plurality.

That it is incumbent on a regulator assessing the PIC to take into account the actual level of
influence over another company was clearly established by the Court of Appeal in the Sky/ITV case,
where the Court found that:

"[...] it seems to us that the Commission was correct to hold that, whereas in reckoning the
number of controllers of media enterprises for the purposes of section 58(2C)(a) only one
controller is to be counted in respect of both or all of the relevant enterprises (here Sky and
ITV), nevertheless, when it comes to assessing the plurality of the aggregate number of
relevant controllers and to considering the sufficiency of that plurality, the Commission
may, and should, take into account the actual extent of the control exercised and exercisable
over a relevant enterprise by another, whether it is a case of deemed control resulting from
material influence under section 26 or rather one of actual common ownership or control."'

It is axiomatic that, if it is necessary to consider the degree of control exercisable post-Transaction
when considering the sufficiency of plurality, it is also necessary to consider the degree of control

British Sky Broadcasting Group Plc v Competition Commission, Court of Appeal (Civil Division), 21 January 2010, [2010] EWCA Civ 2
(Sky/ITV), at paragraph 121.
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3.1

3.2

33

(@)

34

3.5

exercisable pre-Transaction when assessing whether the Transaction has made any material change
in the sufficiency of plurality.

Indeed, although it is hardly mentioned as part of the public debate surrounding the proposed
Transaction, News considers that it is highly relevant that Sky News was launched as a channel in
1988, at a point when the then four-channel Sky Television service was under the sole control of
News, having been announced to the British Academy of Film and Television Arts by Rupert
Murdoch on 8 June 1988. The assessment to be carried out by Ofcom and by the Secretary of State
is thus whether the re-acquisition by News of a broadcast news channel which it established, and in
which in continues (indirectly) to own an almost 40% stake, might result in a material reduction in
the sufficiency of plurality. News considers that it is quite clear that the answer must be that it will
not.

FAILURES IN OFCOM'S ATTEMPT TO CONDUCT A "NUMERICAL" AND
"QUALITATIVE" ANALYSIS OF NEWS' RELATIVE STRENGTH AND INFLUENCE

Ofcom reaches the preliminary view that:

"The transaction would further strengthen News Corp's ability to influence the cross-
media market for news and current affairs".

Ofcom comes to this view (according to paragraph 20), having decided that an assessment of the
"number, range and variety and strength" of different voices are of importance. Having made this
statement, Ofcom proceeds to carry out a purely numerical analysis (and, indeed, a numerical
analysis which is itself flawed) in paragraph 21 and to assess the relative strength of News in
paragraphs 22 to 39. Ofcom fails to conduct any qualitative analysis of the range and variety of
news voices available to audiences. This is a fatal error as it is exactly these aspects which are key
to an assessment of the sufficiency of plurality. This was confirmed by the Court of Appeal in
Sky/ITV, which also confirmed that range and variety must mean more than just number:

"We agree with the Commission on this and would reject Mr Gordon’s argument. The word
plurality can connote more than just a number exceeding one. It may carry an implication of
range and variety as well. Certainly it has that meaning in subsection (2B). We consider that
it does so in subsection (2C)(a) as well."

We identify below the serious flaws which exist in the analysis which Ofcom does carry out.
Flaws in Ofcom's headcount analysis (paragraph 21)

As indicated above, every merger situation between two controllers of media enterprises would, by
definition, result in the number of controllers reducing by one. It is difficult therefore to see what
conclusions Ofcom might wish to draw from the fact that there is (arguably) a reduction from 16 to
15 controllers (or 11 to 10 controllers if broadcasters who currently choose to source news content
from Sky are excluded). News does not believe that even a reduction from 11 to 10 controllers of
media enterprises could be said, on any reasonable basis, to point to a situation of insufficient
plurality.

Ofcom then proceeds to draw the conclusion that because there is one fewer controller there must, by
definition be less range and variety. While this might be true in a literal sense (one fewer voice =
less variety), Ofcom's approach renders these concepts indistinguishable from number and therefore
meaningless. This is clearly not what the Court of Appeal in Sky/ITV intended.

British Sky Broadcasting Group Plc v Competition Commission (Ibid.), at paragraph 90.
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Indeed, although Ofcom indicates that it will begin with an assessment of the number of relevant
media enterprises, for some reason it fails even to begin from this starting point but immediately
begins to exclude media enterprises on a variety of bases, without ever attempting to calculate the
total number of controllers of media enterprises in the UK. This total number, measuring the voices
potentially available to consumers in the UK as sources of news, taking into account only external
plurality, is a crucial starting point when carrying out a quantitative analysis.

News would add to the list, in addition to those identified by Ofcom:

(1) TV broadcasters whose broadcast news is potentially available to all consumers in
the UK. News calculates that there are at least 11 additional controllers of relevant
TV broadcast media enterprises, including: France Télévisions (France 24), Al
Jazeera, Time Warner (CNN), SOCEMIE (Euronews), RIA Novosti (RT), NBC
(CNBC) and CCTV (CCTV News).

(i1) Three large local newspaper controllers (Newsquest, Johnston Press and Archant)
publishing numerous titles that cover national news, albeit each serving national,
regional or local audiences.

(i) At least 81 other smaller local newspaper groups.

(iv) 93 local radio broadcasters who may individually have small shares nationally but
are collectively an important voice, with almost 9% market share, including Orion
Media.

News would calculate therefore that at least 122 controllers of relevant media enterprises in the UK
will remain post-Transaction (or 203 if the large number of independent local newspapers is
included).’

The Issues Letter is generally dismissive of smaller players. However, one of the key benefits of the
transition to digital media has been that it has made available a 'long tail' of greater choice to
consumers. Although broadcasters such as Al Jazeera, CNN, CNBC and Bloomberg might have
relatively modest audience shares, these and other broadcasters are collectively significant in
ensuring that an increasing plurality of views is directly accessible to UK audiences. By definition
individual members of the long tail are small, but to dismiss their aggregate impact is to ignore a
fundamental development in the market in recent years which has increased plurality.

Ofcom also excludes online-only news providers (and implicitly news magazines such as the
Economist and Prospect) on the basis that they are not defined as media enterprises under the
Enterprise Act 2002 (the Act). If Ofcom is taking this literal approach, notwithstanding the evident
contribution of such entities to plurality, it is puzzling that it so readily departs from a literal
approach in excluding numerous players that clearly are media enterprises under the Act simply
because they are small.

News believes that when carrying out a qualitative analysis of the sufficiency of media plurality it is
relevant to take into account enterprises which are not media enterprises in the terms of the Act. It is
impossible to get any meaningful picture of the options available to consumers or the way in which
the news agenda is set without taking into account the role of online news providers or news
gathering organisations (see also para 3.15 below).

This figure excludes online news providers.
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Ofcom's attempts (in paragraph 21 and later) to ignore media enterprises who currently
choose to source wholesale news from News or to attribute their audience share to News are
not legitimate

The CC recognised in its report to the Secretary of State on Sky's acquisition of shares in ITV (the
CC Report) that:

"The channel operator remains ultimately accountable (including to the regulator) for the
news that is presented on its channels. The presentation of individual news stories may on
some occasions be discussed between the programme provider and the channel operator
either before or after transmission" (emphasis added).”

Thus it is not legitimate to view the provision of wholesale news to a broadcaster in the same way as
the provision of news directly to an audience. Most notably, there is nothing permanent at all about
these supply arrangements and they can be lost as well as won. The current arrangements represent
a choice on the part of the responsible broadcaster, to source wholesale content from Sky for a
particular period, on the understanding that the broadcasters will (as they are obliged to do) retain
full editorial control over their own stations.

For example, to the extent that competition to supply content to PSB channels (or Five in particular)
is relevant to an analysis of plurality, it should be noted that:

(a) at the time of the CC Report, Five took the view that the most cost-effective way for it to
supply news would be to source news from an external provider and not to provide it in-
house;

(b) competition for the contract to supply news to Five was won by Sky following a competitive
bidding process.

In considering wholesale provision, Ofcom also does not take into account entities that do not have a
significant retail outlet, but are nonetheless highly important from the wholesale perspective. For
instance, the Press Association (PA) has 850 staff and is a key supplier to virtually all UK media
organisations. Some sources suggest that 30% of broadsheet home news stories are drawn directly
from PA.” Reuters and AP are also heavily used. These organisations also undoubtedly influence
the news agenda, as discussed further below.

Ofcom's finding (at paragraphs 22 and 26) that News would have an "unmatched" presence
and relative standing across the main news platforms is unsustainable and the evidence put
forward as to News' share of cross-media consumption is selective and unreliable

At paragraph 22 of the Issues Letter, Ofcom states that the Transaction:

"would give News Corp an unmatched position in terms of presence, scale, ability to
influence and resources".

This statement is factually inaccurate, biased and entirely unsupported by the evidence put forward
in the Issues paper. Fundamentally, the analysis of Sky's relative position ignores the omnipresence
of the BBC as the leading provider in TV news, radio and online provision of news.

While Ofcom makes the simple point that the BBC lacks presence in newspapers, and therefore is
not present across the same list of platforms as a combined News and Sky, the point can equally be

Acquisition by British Sky Broadcasting PLC of 17.9 per cent of the shares in ITV PLC, Competition Commission Report sent to Secretary
of State (BERR) 14 December 2007, at paragraph 5.55(d).
Nick Davies, Flat Earth News, 2008.
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made that News/Sky would not have editorial control over any radio stations. At most, News/Sky
would be a supplier of content to radio stations, but it could equally be argued that the BBC is a very
important supplier of new stories to newspapers.

3.19 By any test of which News is aware, the BBC is by far the strongest (and the most influential) news
organisation in the UK and by a large margin the leading provider of TV, radio and online news.
News estimates that BBC's 'share of voice' in news is approximately four times that of News (see
Annex 4). Even by Ofcom's own analysis at paragraph 29 of the Issues Letter, the BBC represents
the main source of news for 54% of UK viewers.

3.20 In its review of Sky/ ITV, the CC took account of the BBC when assessing sufficiency of plurality,

noting that:

"We looked at the existing levels of plurality for national television and cross-media news
audiences absent the acquisition. We noted the following indicators of plurality of news:

(a) The five main channel providers (BBC, ITV, BSkyB, Channel 4 and Five)
account for at least 97.5 per cent of total television news viewing. The BBC is by
some margin the most widely viewed channel provider for news, followed by ITV"
(emphasis added).’

3.21 It is also, on reading the Issues Letter, difficult not to come to the conclusion that Ofcom has used
data selectively so as to give an inflated impression of the importance of News and Sky News:

(M)

Ofcom stresses the importance of TV as a medium in the first bullet of paragraph 25,
it then gives a 'large number' — 4.8 million — identifying the number of viewers
reached by Sky News. Ofcom identifies only in a footnote that this number is
calculated on the basis of a very low '3 minute weekly' viewing threshold which
hardly seems sufficient to equate with a material degree of influence over viewers'
opinions. Ofcom does not attempt to put this in the context of other broadcasters.
In fact Sky News is the third largest provider of TV news, by a significant margin,
and has a share of news viewing of just 6.3% (even including viewers of Five news
would only take this to 8.2%) behind the BBC, which has a 75% share, and behind
ITV.

CC Report, at paragraph 35.
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Figure 3: Share of TV news consumption: 2010 year to date (Figure 8 of Perspective

Report)
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Source: BARB, Perspective Associates analysis

Notes:

(ii)

(iii)

Channels include viewing of their +1 where appropriate
Volume of Viewing calculated based on DurMin and 000s

Assessing newspapers (where it can attribute a meaningful share to News by treating
all of the News International titles together) Ofcom reverts to market shares. It then
supports these with measures of readership which fail to capture unduplicated
readership and are therefore unreliable. Ofcom compares readership of 7.7 million
for The Sun and 1.6 million for The Times to a total unduplicated readership of
19.8m. However, this compares title figures that will include overlap with each other
to the unduplicated total, and thus overstates News' market position. The gross
readership of national dailies (as opposed to the net figure used by Ofcom) is 24.9
million (however, even this materially understates the wider market in which News
operates, since it ignores, for instance, titles such as the Evening Standard and
Metro, both of which provide substantial national news and have a combined
readership of a further 4.8 million). On the most conservative basis, looking at its
titles against gross newspaper readership, News would have a share of readership of
national daily newspapers not more than 37%. Taking into account the Evening
Standard and Metro, News would have a share of newspaper readership of around
31%.

Online is dismissed on the basis that it has "not yet replaced traditional media"’
however, this cannot conceivably be a sensible threshold test and misses the point
entirely. News has not argued that online has replaced traditional media (although
in some cases it might). Rather it argues that online news provision and
consumption adds to traditional media and evidence of consumers' multisourcing of
media consumption shows that this increases plurality both quantitatively and
qualitatively. The internet complements other sources of news, frequently providing
access to news sources that are not available in other media.

At paragraph 25 of the Issues Letter.
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3.22

(iv)

When online is discussed, News' position is portrayed in a biased and inaccurate
manner. Ofcom says that News is 'prominent' with the third highest reach among
news websites. We note that Comscore places News (The Times, The Sun and Sky
News added without reducing for duplication) fourth, far behind the BBC, and also
lagging the Mail and the New York Times, and just slightly ahead of Yahoo! News
Network. More importantly, News' share (including Sky) is just 6.2% of total page
views. Finally, Sky News' website (which is what defines the difference to News'
online market position after the Transaction) has only the 17th highest reach, and a
share of 1.3%.

Figure 4: Monthly unique UK audience for news sites, (000s) (Figure 17 of Perspective

Report)
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Source: ComScore top news sites, UK, July 2010

V)

Ofcom says its research found 24% of consumers 'regularly’ use the internet to
access news. With 50.6 million UK adults, this implies 12.1 million news users.
However, the actual usage tracked by UKOM cited later in the same paragraph says
23.6 million users. This is a substantial difference. Either the research is flawed, or
the usage tracked by UKOM is not 'regular’ — if the latter, Ofcom has overstated
News' influence by using the UKOM reach metrics.

Again, Ofcom does not make any reference to the fact that consumers access multiple sources of
news. To equate a growth in a particular company's market share with a reduction in plurality is
simply illegitimate. Consumers multi-source news and even if everyone in the UK began tomorrow
to read the Guardian and/or the Guardian website in addition to their existing sources of news, while
this would massively increase the reach, the share of mentions and the market share of the Guardian,
it is hard to see how plurality would be harmed. Ofcom also fails to take account of the relative
strength of the different media components. As discussed at para 2.6 above, News has a strong
position in a declining platform — newspapers - (that is 'overweighted' in Ofcom's analysis), a weak
position in TV as the third player by some margin (‘underweighted' in Ofcom's analysis) and a
relatively weak position in online (which is expanding).
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3.23

3.24

(@)

3.25

3.26

3.27

3.28

3.29

3.30

3.31

Indeed, it is hard to see how Ofcom's finding at paragraph 26 of the Issues Letter that News and Sky
would have "a presence and relative standing across the main news platforms that would be
unmatched by any other news provider" even if it were true (which News would deny) could have
any relevance to an assessment of the sufficiency of plurality.

News' view is that: (a) just because one provider is bigger than another, this does not provide
evidence that plurality is insufficient; and (b) just because one provider grows its readership or
audience does not mean that plurality falls and thereby becomes less sufficient.

Ofcom's assessment of share of consumption (paragraphs 27-34) is flawed, based on unreliable
evidence, and in any event identifies no obvious basis for concern

News has provided Ofcom with an analysis based on TGI and Touchpoints data which are reliable
sources on cross-media news consumption. These sources were used and relied upon by the CC in
Sky/ITV. On the contrary, Ofcom has chosen to rely on: (i) its own consumer survey conducted for
the purposes of this investigation to measure cross-media consumption; and (ii) a submission by
Enders Analysis (Enders) showing news consumption in minutes.

Various of the findings based on this evidence differ markedly from equivalent findings in other data
sets published by Ofcom and independent third parties, as described in more detail below. The
evidence is also presented in the Issues Letter in a way which seems designed to emphasise the
importance of News and Sky and to downplay other media voices.

@) Ofcom ignores the importance of multi-sourcing

The essential problem with Ofcom's analysis and understanding of this evidence is that Ofcom is
almost exclusively focused on share (as is the Issues Letter), making no attempt whatsoever to
understand plurality of consumption — e.g. how many news sources the average individual is
drawing from — and what difference, if any, the Transaction makes to that plurality.

Again, Ofcom fails fundamentally to engage with the heart of an analysis of plurality which is the
range and variety of voices available to audiences. Specifically, it appears to have failed to consider
whether consumers would experience a reduction in the number of voices they receive as a result of
the Transaction and whether this would result in there being insufficient plurality post-Transaction.

News provided Ofcom with extensive evidence as to the extent to which UK consumers consume
multiple sources of news and the range of providers of news with which those audiences are actively
engaged. (See section 5 of the FTI Report) Ofcom indicates at paragraph 62 of its Issues Letter that
it did not find that information instructive, whereas News submits that that evidence is central to any
analysis applying the correct legal test. As News made clear in its submission of 23 November
2010, only 6% of the UK population actively rely on both News International newspapers and Sky
News for news content and of that 6%, 96% also actively use other sources, and therefore only 0.3%
of the UK population receive news from only Sky and News International.

(ii) Critique of Ofcom survey evidence
Ofcom's survey question®, "what is your main source of news", starts by assuming a non-plural
scenario where consumers have a clear hierarchy of news providers, rather than drawing

simultaneously from a number of different sources.

Moreover, the survey's results are significantly different from those included in the latest Ofcom
media tracker — implying a jump in consumers citing newspapers from 8% to 14% (contrary to the

As provided to News by email on 15 October 2010.
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3.32

3.33

3.34

steady downward trend since 2005), and a drop for TV from 73% to 67%° in a single year.
Strikingly, when Ofcom is seeking to emphasise the importance of TV, it uses the higher 73% figure
from the 2009 research.'’ It is also notable that later in the Issues Letter, when it is seeking to
downplay the importance of the internet relative to newspapers, it switches to using the more recent
research, citing the 14% figure for newspapers.'' Other independent sources show that the internet is
as important or more important than newspapers.'

In addition, the 6% of respondents identifying Sky News as their main source of news in Ofcom's
survey seems at odds with pre-existing TV consumption data. Even the 3 million individuals
(roughly corresponding to 6% of UK adults) who watched the most Sky News watched
approximately 60% more BBC news than Sky News. As such, it seems highly surprising that 6% of
Ofcom's survey respondents would say Sky News was their main source of news. (There is the
potential for confusion in this regard if consumers identify that they watch news on the Sky platform
— which could well be BBC news — rather than that they watch the Sky News channel.)

Moreover, it is puzzling that:

(1) Ofcom emphasises, on the basis of the survey, that News and Sky would be the second
largest main provider with 15%, since the difference between this and ITN's figure of 14% is
so narrow that the statistical margins of error are such that Ofcom in fact can not know if
ITN leads News/Sky or vice versa.

(11) Radio is almost certainly underreported at 32% of respondents getting the news this way
each week. Radio reach per RAJAR is 91%, and the average listener listens to 22.6 hours —
even listening to just a fraction of this will inevitably involve exposure to some radio news .

(iii)  Internet is also low (at 36% per month), in light of commonly used data from Comscore
which suggests a figure of around 70%.

(iv) Ofcom has chosen to split "internet on a computer" and "internet on a mobile phone" and
has apparently used only data with respect to the former in the Issues Letter. For the
purposes of this exercise it is not clear why this split is any more relevant than splitting
'"newspaper at the kitchen table' and 'newspaper on the train'.

(v) the Guardian scored 2% as a main source of news, and yet the Mirror (with a circulation
almost four times that of the Guardian) was apparently mentioned less than 1% of the time.

(iii) Critique of Enders' Analysis

As with Ofcom's own survey, the Enders' analysis is almost exclusively focused on share, making no
attempt whatsoever to understand plurality of consumption. Moreover, while time spent consuming
news media by medium is a useful indicator of the trend over time of consumers increasingly taking
their news from the internet (in addition to other sources), it is less clear that this is an appropriate
metric on which to assess media plurality; intuitively, it is clear that one can consume a lot of news
in a relatively short period of time on an online news website (let alone surfing between different
online news providers). Conversely, viewers may consume relatively few news stories while
watching a 30 minute TV news broadcast (though those stories may be presented in more detail).
This flaw feeds through to the results of Enders' analysis which purports to show that consumption

This figure is calculated by deducting the newspaper, online and radio figures from 100%, since Ofcom has not provided the actual figure.
Given that the 2009 research appears to have had 5% responding 'don't know/other', the actual TV figure in the latest research could be
even lower.

Paragraph 25 of the Issues Letter, 'TV' bullet.

Paragraph 25 of the Issues Letter, 'Online' bullet.

See for instance: Mintel, Consumer Perceptions of News Media, September 2010; Philipp Nattermann, "A glimmer of hope for
newspapers", McKinsey Quarterly, April 2010; and FD, Media Monitor, October 2010.
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3.35

3.36

3.37

(e)

3.38

3.39

3.40

of online news is trivial, whereas Ofcom's own research says 10% of respondents cite online news as
their main source.

The limitations of an application of Enders' data to an assessment of plurality can also be seen in the
over-weighting given to the consumption of news from newspapers (given the relatively longer time
required to 'consume' news from a paper as opposed to TV broadcast or online and the fact that a
proportion of the time spent reading newspapers will not involve news consumption — e.g.
completing a cross word): of the various news media, readers of newspapers are among the most
likely groups to consume news from a plurality of different sources.

However, the most crucial point is that, even using the Enders data as presented, but stripping out
wholesale provision, Sky's share falls to just 2%. News would argue that an increment of 2% could
not conceivably involve a material change in the sufficiency of plurality.

(iv) Neither analyses give rise to any plausible cause for concern re plurality

Even on the basis of Ofcom's data, the combined share of News plus Sky is suggested to be- as a
maximum - in the region of 22%. Ignoring wholesale provision, the combined share is around 17%.
This is hardly suggestive of market power and it is far from evident why it should lead to any
concern.

Ofcom's analysis of News' 'influence' and its resulting concern that News would have an
increased ability to influence the news agenda and public opinion (paragraphs 35-37) on its
face confuses 'trust' and 'influence on the news agenda', fails to acknowledge how the news
agenda is set and ignores the BBC

The Issues Letter appears to confuse the analysis of two issues: (a) the ability of a news source to
influence its audience and (b) the ability of a news source to influence the broader news agenda. The
two issues are not necessarily linked. To take an example, Al Jazeera would have almost no
influence on audiences in the UK and would be unlikely to be viewed as a trusted source but its
coverage has a disproportionate impact on the broader news agenda.

Given that Ofcom has subsequently indicated that, although paragraph 37 of the Issues Letter refers
to the news agenda, it intended, in this section, to analyse influence over public opinion. In any
event, as Ofcom focuses on the issue of influencing the news agenda in "Issue D", News will address
arguments about the broader news agenda at that point.

Ofcom appears, in paragraph 36 of the Issues Letter, to suggest that because Sky News is "trusted"
by its viewers, it is able to influence public opinion and that the Transaction would therefore give
News a greater ability to influence public opinion. There are a number of flaws in this argument:

(1) Fundamentally, the reason that TV news is reported as more 'trusted' in the UK is because
regulation of TV news broadcasting ensures that reporting is impartial and (as News has
previously explained) means that the accepted 'culture' of TV news reporting in the UK is
different from newspapers and other media. Continued effective regulation would prevent
News from changing this. Even if News did change this, one could anticipate that the result
would be a sharp reduction in the percentage of Sky News' audience that trusts Sky News.

(i1) An ability to influence the audience of Sky News does not equate with an ability to influence
public opinion. Sky News share of news consumption is only 6.3% and its reach is 2.3
million adults".

Based on 15 minute non-consecutive weekly reach, 1/11/2010-28/11/2010.
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3.42

3.43

3.44

(iii) By contrast with Sky, the BBC has around 75% of TV news viewing, and Sky News's
influence over public opinion can in no way be compared to an operation with the scale and
reach of the BBC and fails to reflect reality (see also Annex 4).

In News' view, even if News did gain a greater ability to influence public opinion there is no reason
why this should impact on the sufficiency of plurality in the UK.

Arguments based on the allegedly disproportionate "resources" of News and Sky (paragraphs
38 and 39) are incongruous and worrying in a market economy

The Issues Letter appears to suggest, in paragraph 39, that an imbalance in resources between
different media enterprises is itself bad and a cause for concern. It is hard to conceive of a situation
where there would not be an imbalance in resources, absent centralised state planning and it is clear
that in the current climate, where decisions are required to be based on a rigorous and supported
analysis, the OFT and the European Union would both dismiss theories of harm based on access to
economic resources as lacking any credible economic support. It is still less clear how an imbalance
in resources relates to an assessment of the sufficiency of plurality. For these reasons we trust that
Ofcom will not give any serious weight to this apparent "concern".

The proposition put to Ofcom that no media enterprise in the UK other than (apparently) News, Sky
or the BBC is or will be in a position to invest or innovate does not hold any credibility. Ofcom
appears to be relying on self-serving statements from third party industry participants, which should
play no role in a plurality assessment.

Ofcom identifies 14 media enterprises (in addition to News and Sky) in the "headcount" it conducts
at paragraph 21 of the Issues Letter.

(1) The BBC has recently reached agreement with the Government which secures its funding for
the next six years until the end of the Charter 2016/2017."

(i1) ITV's adjusted cash flow in the financial year ended 2009 was £358 million, an increase of
£200 million from 2008, and it is expected to increase both its sales and operating profits in
2010. ITV has announced that it intends to invest around £50 million in the next two years
in increasing internet revenue and developing programme formats to be sold abroad."

(iii)  Channel 4 had total assets of around £559 million and revenue of £830.3 million in 2009. Its
digital profits were at an all time high. "

(iv) DMGT plc (the parent of Associated Newspapers and Northcliffe) is also performing
strongly, having recently announced an increase in total adjusted pre-tax profits of 23% to
£201 million in the year to 3 October 2010. Both the Daily Mail and Metro recorded their
highest ever operating profits. DMGT has announced that it foresees further growth and
development in digital and online products in 2011."

(v) Guardian Media Group (GMG)/The Scott Trust exists for the sole purpose of safeguarding
the journalistic freedom and liberal values of the Guardian. GMG's existing portfolio of
investments ensures that it has "sufficient resources to meet the immediate funding
requirements of [the Guardian's] journalism, to invest in its development, and to provide it

http://www.bbc.co.uk/aboutthebbce/therealstory/licencefee settlement.shtml.
http://www.itvplc.com/investors/reports/?year=2009; http://www.ft.com/cms/s/0/8b4d2d22-4f07-11df-b84-

00144feab49a.dwp uuid=6c86e83a-b739-11de-962-00144feab49a.html#axzz1862LZVIt.
http://2009report.channel4.com/pdf/C4 Annual Report 09.pdf.
http://www.guardian.co.uk/media/2010/nov/25/daily-mail-and-general-trust.
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3.45

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

(xiv)

with long-term financial security"."® GMG's cash reserves in 2010 exceeded £260 million
and its assets were worth some £586 million.

Telegraph Media Group, the newspaper, magazine and online publisher, made pre-tax
profits of £53.1 million in 2009. Its assets as at January 2010 amounted to £181.9 million."

Northern & Shell (N&S) had net assets of £89 million and a turnover of £484 million in its
latest financial statements. Earlier this year, N&S confirmed plans for a £1.5 billion
investment in Channel 5's programme and content development over the next five years.

Pearson (the parent company of the FT) has assets of over £10 billion. Its FT Group
business has grown by both sales (11%) and profits (18%) last year as a result of investment
in fast-growing digital formats and new product launches.

The Independent was purchased in March of this year by Alexander Lebedev (who also
purchased the Evening Standard in 2009) and whose fortune was recently estimated at more
than $2 billion by Forbes magazine. Investments this year include the launch of ', the first
quality daily paper to launch in Britain since 1986.

Trinity Mirror plc, one of the UK's largest newspaper publishers, had assets worth some £1.6
billion and group revenue of £763.3 million in 2009.” Its portfolio of digital brands
increased by 41% from 2008.

Global Radio UK Limited, of the UK's leading commercial radio with over 19.8 million
listeners, had assets of £456 million and made a profit of £170 million in 2009.*'

Bauer Radio is a subsidiary of Bauer Media Group, Europe’s largest privately owned
publishing Group, offering over 300 magazines in 15 countries, as well as online, TV and
radio stations.”” Bauer Media Group had assets of €1.4 billion in 2009 and sales from radio
more than tripled, reaching a total of €166.5 million.”

Absolute Radio's ultimate parent is The Times Group, India's largest media conglomerate.
Its 2007 turnover was estimated at around $700 million USD.

UTV Media plc, the UK and Ireland based TV, Radio and new media enterprise had revenue
of £59.2 million and assets worth some £318 million in 2009.**

The idea that any perceived imbalance in resources may lead to exit (paragraph 39) is pure
speculation and cannot be cause of a serious concern. There is no reasonably foreseeable likelihood
that any of these enterprises will exit the market in the near term. A future market development
which cannot be said at the very least to be reasonably foreseeable within a reasonable timescale
cannot validly be taken into account by Ofcom or the Secretary of State. Moreover, such
hypothetical developments (to the extent that they will occur at all) would be totally unrelated to the
Transaction. Ofcom appears to link this proposition to its speculative forward-looking theories
which are discussed further below and to which News will respond in that context.

Role of online is relegated to a future development and effectively dismissed

is http://www.gmgannualreview2010.co.uk/files/review-of-the-year/GMG Financial Highlights.pdf.
Report and Accounts for the period ended 3 January 2010, obtained from Companies House.

http://www.trinitymirror.com/pdf/2009PreliminaryAnnouncementFinal.pdf.

Directors' Report and Consolidated Financial Statement 2009, obtained from Companies House.
http://www.bauermedia.co.uk/About.

http://www.bauermedia.com/uploads/tx _hbvdownloadelement/Bauer Media Group Gesch ftsbericht 2010 Engl.pdf.

http://www.utvmedia.com/resources/documents/U/T/V/UTV_Media plc Interims 2010 Final.pdf.
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3.46  The limited role attributed to online news provision and consumption throughout Ofcom's analysis is
baffling. This is relegated to "Issue E" and presented as a future development. News has presented
on 23 November compelling evidence to show that online news provision and consumption is
already a key form of distribution and consumption of news. This has already had transformational
effects on news provision and consumption and this trend is clearly set to continue. Indeed, Ofcom
itself has noted that:

"The web offers the potential for almost limitless diversity in news, discussion and
debate...In future there will be ever more outlets for audiovisual news including through the
internet with its almost limitless capacity for information, analysis and opinion...The
unprecedented availability of such a huge range of traditional and new sources of news
opens up possibilities for real diversity of opinion to be heard ... in future, this new
environment may expose limitations in the traditional notion of plurality on PSB television

news, which was originally based around a simple BBC/ITV duopoly".”

"As we complete the first phase of our second statutory review, consumers and citizens are
also turning to interactive media to fulfil many of the needs historically served by public
service television broadcasting. The internet has emerged as a significant source of
information, educational content and entertainment, particularly for younger audiences.
Interactive technologies are beginning to play a key role in informing us and supporting
participation in democratic processes. Other television channels play a role too, with
significant numbers of viewers now seeing digital-only channels as their primary source of
entertainment, sports and knowledge about other topics that interest them.

[...] The growth of digital television and the internet has broken down geographic
boundaries and allowed audiences to see much more of the world’s best content. Digital
channels offer acquired programming with high production values, often from the US. The
internet creates a platform for new talent, and for niche providers and individual voices to
reach an audience. Consumers and citizens today have a huge digital opportunity: greater
access than any previous generation to information from around the world and about the
topics that interest them."*®

3.47 News has not argued that online will replace traditional media (although in some cases it might),
rather online news is mostly additive to traditional media and therefore it does (and will continue to)
increase plurality substantially. As Ofcom notes:

"The growth in the availability and take-up of the internet has provided another platform
over which a variety of content types can be delivered to consumers. Rapid take-up of
broadband by consumers means that the majority (71%) of households now have instant
access to this content (though by no means all choose to). In recent years the internet has
had a significant impact on how people can consume content:

it allows existing forms of content such as TV-like programming and radio to be
consumed in new ways (for example, on demand, or interactively); and

it has allowed new, internet-only content types to emerge (such as social networking
sites, blogs and other user-generated content)."”’

25

New News, Future News: the challenges for television news after Digital Switch-over, Ofcom, 26 June 2007, at page 2.

26
27

Ofcom’s Second Public Service Broadcasting Review, Phase One: The Digital Opportunity, 10 April 2008, at paragraphs 1.3 and 1.4.
Ofcom Communications Market Report 2010, at page 235.
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4.4

ISSUES B AND C: INTERNAL PLURALITY AND ROLE OF REGULATORY
CONSTRAINTS

On Issue B — the role of internal plurality — the Issues Letter appears entirely dismissive of this and
of the considerations put forward by News in the initial submission of 23 November.

News has not argued that internal plurality is a substitute for external plurality, but it does play a role
in the overall sufficiency of plurality assessment taking into account the existing elements of
external plurality available to the cross-media audience. In its submission of 23 November News
explained why a number of considerations which are specific to TV news broadcasting mean that
internal plurality within Sky News will remain post-Transaction. In particular, TV news
broadcasting must be assessed within the particular regulatory context in the UK including the
Broadcasting Code.

The CC in Sky/ITV did believe that these issues were relevant to its analysis:

"[Wle concluded that the regulatory mechanisms, combined with a strong culture of
editorial independence within television news production, were likely to be effective in
preventing any prejudice to the independence of ITV news" (emphasis added).”

"In television news, existing regulatory mechanisms—including quality controls (eg in the
Broadcasting Code), requirements for impartiality and quotas for television news and
current affairs programming—reduce the scope for influence over editorial decisions by

.. . 29
owners of television channels which broadcast news".

"There are fewer regulatory restrictions on newspapers than on television news and, in
particular, newspapers are able and expected to take an explicit editorial position in
relation to topical issues. All respondents to our questionnaires told us that day-to-day
editorial decisions for newspapers and allied websites were made by editors and journalists,
and not by board directors or shareholders. However, boards usually play some role in the
appointment of editors, and may also determine the overall political stance in line with the

target audience for a particular newspaper title".”’

In relation to Issue C, the Issues Letter dismisses the role of the Broadcasting Code in safeguarding
plurality on the basis that it does not cover the selection and prominence of news. News has
submitted that the provisions of the Broadcasting Code have a key role in ensuring internal plurality
in relation to TV news reporting and therefore in safeguarding also external plurality. The view set
out in the Issues Letter is based on a wrong legal interpretation of the scope of application of the
Broadcasting Code. A legal opinion of Lord Pannick QC attached to this response under Annex 1
confirms News' views previously put to Ofcom. The fact that Ofcom has received what it describes
as "conflicting representations"" on this issue does not dispense with the need to form a view based
on the strength of those representations. As you will see from the attached opinion, the impartiality
rules in the Communications Act 2003 help to ensure that, in practice, the owner of a television
station (or the news editor) could not intervene to require news items to receive lesser (or indeed
greater) prominence for political reasons, or no coverage at all for political reasons. They advise that
the concept of 'due impartiality' imposes duties in relation to the choice of stories for inclusion in the
news programme, and the prominence given to a story. Such duties demonstrate that the concept of
'due impartiality' itself makes an important contribution to maintaining plurality.

CC Report at paragraph 41.

CC Report at paragraph 5.54.

CC Report at paragraph 5.58.

At paragraph 41 of the Issues Letter.
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()

By way of illustrative example, the joint opinion considers that a TV channel owner ordering his
news channel to report a news story that is very damaging to the Government of the day as the last
item on the evening news for 20 seconds, rather than as one of the lead items — which it would
deserve on any objective assessment of the news agenda — would be in breach of a number of the
rules set out in section 5 of Ofcom's Broadcasting Code, including rules 5.5, 5.11 and 5.12 (imposing
additional "special impartiality requirements" on television broadcasters in relation to the coverage
of "matters of political or industrial controversy and matters relating to current public policy") and
rule 5.7 (the requirement to ensure that views are represented with due weight). The criterion of 'due
impartiality' therefore prevents undue or improper influence on the (lack of) prominence of the story
and, a fortiori, on a decision whether to report the story at all.

The same conclusion would follow if the news editor were to adopt the same approach of not giving
a news item its due weight and prominence for political reasons, for example because he believes
(rightly or wrongly) that this is the wish of the owner, without the owner having made any express
statement.

Moreover, Ofcom fails to recognise the reality of TV news reporting on which the CC has already
found clear evidence:

"The board of the channel provider would only be involved in decisions relating to
particularly controversial stories. We were told that it was rarer still for individual
shareholders of the channel provider to be involved in relation to the content of news
provided over that channel. ITV told us that it was not aware of any occasion on which its
shareholders had sought to influence the content of its news programming and that it was
not conceivable that a shareholder could successfully influence it as to the content of its
news programming."”

ISSUE D: INFLUENCE OVER THE NEWS AGENDA OF OTHER MEDIA OUTLETS

Paragraph 47 of the Issues Letter appears to confuse two issues: (i) whether News will, post-
Transaction, have influence over Sky News' editorial agenda and (ii) whether News will, post-
Transaction, gain a level of influence over the broader news agenda in the UK such as to lead to
insufficient plurality.

News submits that it will not achieve (i) for the reasons set out in its submission of 23 November and
again in section 4 above. However, regardless of the level of influence News would have over Sky
News, News has already put forward evidence as to why any impact on the broader news agenda
would be minimal because of the way in which, in reality, the news agenda is set. Ofcom
summarises part of this at paragraph 46 of the Issues Letter but does not attempt to react to it.
Indeed, although the setting of the news agenda is critical to this case, nowhere does Ofcom seek to
discuss how it believes the agenda is set, or seek to quantify the influence of different parties, or
analyse how this would change as a result of the transaction. It implicitly makes the assumption that
influence on the news agenda stems directly from audience size, but this is self evidently not the case
- if this were true, the FT's news agenda would be driven by The Sun.

Figure 4 of the Perspective report attached to News' initial submission to Ofcom of 23 November
2010 showed that the BBC was by far the most influential source of news.

OFCOM'S FORWARD VIEW OF THE MARKET

The Secretary of State has no jurisdiction to apply a competition law test or to second-guess
the European Commission

CC Report at paragraph 5.56.
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Ofcom appears to have concerns that a combined News/Sky would enjoy market power to the extent
that it would be able to manipulate market outcomes post-Transaction.

These theories of harm are competition law theories of harm which, so far as they are credible at all,
fall to be considered by the European Commission.

The Transaction can only proceed once the European Commission has reached a formal decision that
it will not lead to a significant impediment to effective competition in any relevant market. If the
combined firm might somehow be in a position to force market exit (as Ofcom appears to be
postulating) then Ofcom should trust that the European Commission would have taken that into
account when assessing its impact on relevant markets and would have decided that such concerns
were not credible.

Ofcom emphasised in its meeting with News on 15 December 2010 that its concerns are about
"economic power" and somehow different, or beyond competition concerns. This is also stated
overtly at paragraph 49 of the Issues Letter, where Ofcom states that it has concerns in relation to:

"[...] the effect on plurality of the merged entity's relative economic power. Essentially, the
argument is that in light of its market position across media platforms, the combined entity
may be disproportionately able to respond to market developments and further challenges,
increasing its market power compared to other news providers, while not necessarily
behaving anti-competitively."

This issues are precisely the issues that fall to be assessed by the European Commission in its review
of the Transaction under the EU Merger Regulation (EUMR), Article 2 of which expressly states
that:

"1. [...] the Commission shall take into account: |...]

(b) the market position of the undertakings concerned and their economic and financial
power, the alternatives available to suppliers and users, their access to supplies or markets,
any legal or other barriers to entry, supply and demand trends for the relevant goods and
services, the interests of the intermediate and ultimate consumers, and the development of
technical and economic progress provided that it is to consumers' advantage and does not
form an obstacle to competition.

2. A concentration which would not significantly impede effective competition in the
common market or in a substantial part of it, in particular as a result of the creation or
strengthening of a dominant position, shall be declared compatible with the common
market" (emphasis added).

Furthermore it is legally incorrect to imply, as Ofcom does at paragraph 49 of the Issues Letter and
as it did in the meeting of 15 December 2010, that the European Commission's review of the
Transaction under the EUMR is restricted to entities "behaving anti-competitively". The European
Commission will look at the Transaction's potential affects on competition in the round, not simply
with respect to the post-Transaction behaviour of the merging parties. In considering whether a
particular merger might give rise to a significant impediment to effective competition, the European
Commission assesses not only the prospect that a competitor might exit but also "whether
competitors are disadvantaged and therefore able to compete less effectively” (see para 29 of the
European Commission's Non-Horizontal Guidelines).

Ofcom has not credibly articulated how This Transaction can give rise to concerns on the sufficiency
of plurality based on forward looking concerns absent a competition problem. News would suggest
that no such "lacuna" exists.
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(b)

6.10

6.11

6.12

(©
6.13

6.14

(1) If there is a realistic risk of market exit, the matter falls properly within the jurisdiction of
the European Commission as a competition question.

(i1) To the extent that there is no such risk, by definition there is no quantitative reduction in the
number of other media controllers.

To the extent that the Transaction could be regarded as increasing the strength of the merged group's
proposition to consumers (e.g. through bundling), by implication consumer choice will be expanded
which cannot be expected to have a detrimental effect on the sufficiency of plurality.

As Ofcom is aware, under Article 21(3) of the EUMR, "No Member State shall apply its national
legislation on competition to any concentration that has a Community dimension." The Secretary of
State's European intervention notice in respect of the Transaction expressly states that a
concentration with a Community dimension has arisen or will arise. Ofcom's jurisdiction to assess
the Transaction is therefore exclusively confined to the PIC specified in the Secretary of State's
European intervention notice (as provided for under Article 21(4) of the EUMR).

These issues are irrelevant to the question of whether the Transaction leads to insufficient
plurality

If Ofcom believes that market changes will lead to an insufficiency of plurality, it must only take
into account those effects which can be directly linked to the Transaction.

Unsubstantiated and theoretical future harm, depending on possible future behaviour by News/Sky
(which is uncertain) and which will have future impacts (that are uncertain) that will lead to market
exit (that is uncertain) and without any market entry (that is uncertain) are far too remote to be used
as part of the analysis. Ofcom's theories lack any direct or reasonably foreseeable connection with
the Transaction. Ofcom does not even attempt to predict how far into the future the effects it
foresees are likely to occur and therefore does not satisfy legal requirements of remoteness of
consequences.

Ofcom cannot simply raise the hypothetical possibility of a situation — whose existence is entirely
unconnected to the Transaction — in which third party media enterprises are not able to match the
quality or functionality of a combined News/Sky and from there conclude that the Transaction could
(let alone might reasonably be expected to) weaken (let alone render insufficient) plurality. Nor can
Ofcom legitimately raise a hypothetical situation — again without any explanation of its connection
to the Transaction — in which there is a mere possibility of news wholesalers being replaced by Sky
News and from there make an entirely unsupported assertion that the risk of a change in wholesale
news provision so as to reduce plurality (to an unspecified level) is increased by an asymmetry of
economic power between providers.

Even taking its analysis at face value, Ofcom's theories of future harm are exceedingly weak

Even if it was part of Ofcom's task in this context to conduct such a speculative future looking
exercise assessing the likely development of media markets (which News does not accept) the
concerns identified by Ofcom are in any event unrealistic.

Ofcom identifies four possible strategies which the merged News/Sky entity might adopt and which
might result in it becoming stronger at some unspecified point in the future:

(1) News and Sky could cross-promote each other's products which "could increase the share of

the merged group's titles";”>

At paragraph 50 of the Issues Letter.
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(i1) News could offer customers bundled products and competing providers could find that they

"could not offer customers a similar quality of product or level of functionality";**

(ili)  News could win additional wholesale news contracts and its chance of winning is assumed
to be greater where "there is an asymmetry in the economic power between possible

. 35
providers";” and

(iv) News and Sky could achieve operational synergies through merged newsrooms and reduce
fixed costs.”

It is important to understand that, even in its own terms, what Ofcom is suggesting is (respectively):
(1) that a combined News/Sky might more effectively advertise their products and that consumers
would react to that advertising and discover new sources of news provision which they like; (ii) that
a combined News/Sky might offer attractive products to consumers for which there is significant
demand; (iii) that a combined News/Sky might offer attractive services at the wholesale level which
would customers choose to buy; and (iv) that a combined News/Sky might save costs.

Ofcom appears to believe that by strengthening a combined News/ Sky the strategies and outcomes it
alludes to must necessarily be bad for competition and bad for plurality. This is, of course, entirely
untrue and it is possible to take the opposite view of these speculative future scenarios and to regard
each and every one of these outcomes as both pro-competitive and good for plurality.

Ofcom notes that its concern is based on an assumption that "other news providers found they could
not offer customers a similar quality of product or level of functionality".”” No concern can arise as
such because a combined News/Sky would offer better or more attractive products. Ofcom needs to
explain why increases in quality should be denied to consumers on the grounds that other providers
may not be able or may choose not to match them. This seems an extraordinary argument against
innovation and improvement. Moreover, this assumption is totally unrelated to an assessment of the
sufficiency of plurality.

In reality, as well as falling far short of demonstrating a credible risk of harm to competition (or,
necessarily, plurality), Ofcom's theoretical 'scenarios' are not even credible in and of themselves.

@) Cross-promotion
In relation to cross-promotion Ofcom finds that:

"[...] the proposed acquisition would create greater ability and incentive for Sky to
reciprocate through either overt cross-promotion (e.g. direct references to sister titles) and
more subtle forms (e.g. the use of Sky News audio-visual content on The Times website;
sharing on-screen/visible "talent", such as correspondents, trailing stories). Both are
potential ways to influence consumers of one news source to increase consumption of
commercially related sources."*

Ofcom does not assess why existing incentives are weak, i.e. why News does not employ cross-
promotion strategies today.

Ofcom notes in this context that overt cross-promotion "would however be limited by the controls on

: . . 39
commercial references in the Broadcasting Code".

At paragraph 54 of the Issues Letter.
At paragraph 55 of the Issues Letter.
At paragraph 57 of the Issues Letter.
At paragraph 54 of the Issues Letter.
At paragraph 50 of the Issues Letter.
At footnote 22 of the Issues Letter.
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In identifying "potential ways to influence consumers of one news source to increase consumption of
commercially related sources",” Ofcom does not provide evidence that such strategies would be
likely to be effective in influencing consumer purchasing habits; that they would result in a
significant migration of consumers to News at the expense of rivals; and that insufficient plurality
would result for the relevant cross-media audience.

The only evidence that Ofcom offers in support of this theory is from another jurisdiction in relation
to other parties, where it notes: "[flor example, stakeholder representations reference a US report
which showed that the CBS network (then owned by Viacom) was more than twice more likely to
cover stories from other Viacom outlets than NBC and ABC".*' This observation is inconclusive for
a proper assessment of sufficiency of plurality and the impact of the Transaction.

(ii) Bundling

As Ofcom recognises in paragraph 54 of the Issues Letter, bundling strategies would be available to
News and Sky today. Ofcom does not assess why existing incentives are weak, i.e. why News does
not employ bundling strategies today.

The Transaction does not materially enhance News' ability and incentives to engage in bundling and
Ofcom does not explain why it believes the contrary to be true. Even if this were the case, there is
no evidence that this would be likely to lead to the exit of other provider(s) (or, indeed, of which
other provider) or that it would result in insufficient plurality. Ofcom does not explain why it
believes exit would be likely.

Ofcom states that "there may be types and forms of bundling that build on Sky's unique presence in
the platform market, its ability to bundle a range of services into a single product proposition
drawing on multiple distribution channels, and its direct relationship with a significant base of

customers that were less replicable by other news providers".*

However, even on the basis of Ofcom's own analysis:

(a) it is not the case that Sky occupies a "unique presence" such that others cannot offer
competing propositions, either alone or in collaboration with other media providers; and

(b) as Ofcom notes at paragraph 25 of the Issues Letter, "six of the top ten online news providers
are also providers of UK newspapers", illustrating how providers of traditional (print) news
have expanded into other areas.

Moreover, when considering combined offers:

(a) other providers are actively offering so-called triple play options in terms of TV, internet and
phone access;

(b) large enterprises such as telco providers (Virgin, O2, Vodafone etc) are able to tap into their
customer base to provide cross-sell opportunities; and

() projects such as Canvas/YouView illustrate the potential for collaboration in the media
industry. There is no reason to believe that such possibilities do not exist in relation to news
allowing smaller players to develop a market presence and Ofcom does not address this
possibility.

40
41
42

At paragraph 50 of the Issues Letter.
At paragraph 52 of the Issues Letter.
At paragraph 54 of the Issues Letter.
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(iii) Wholesale provision

When considering the relevance of wholesale provision, Ofcom notes that its "preliminary view is
that wholesale news provision is relevant for the purposes of reporting on the effects of the specified
public interest consideration, although our preliminary view is also that this would not materially
affect the analysis set out below. This is because we are concerned with the sufficiency of
plurality of persons with control of media enterprises serving the audiences we consider
relevant" (emphasis added).”

On this basis:

(a) even accepting the suppositions set out in the Issues Letter in paragraph 55, a consideration
of wholesale provision would not materially affect the analysis on Ofcom's own assessment;

(b) ultimately, and as required by the relevant PIC, it is necessary to consider the sufficiency of
plurality remaining after the Transaction; and

() even on Ofcom's analysis, the Transaction can result, at most, in a 15% share of a cross-
media audience including wholesale news provision, with the BBC accounting for 54% and
ITN 14%.*

In any event, the CC Report acknowledged that wholesale news provision is a dynamic market and
that contracts are contestable, with a number of credible bidders:

"Five told us that, in its experience, the costs of news provision are falling, due to advances
in digital technology and distribution. This could mean many more companies being
potential news providers to Five when its contract is next up for renewal. In addition to Sky
News and ITN, this could include international news organizations such as CNN, Reuters
and APTN. Should they feel inclined, Five considered that any one of these organizations
could recruit the staff to provide the dedicated ‘front end’ resources for a high-quality news

programme, while relying on its own infrastructure to support this".*

See also paragraphs 3.8-3.10 above.
(iv) Operational synergies and merged newsrooms
Ofcom does not explain why operational synergies would lead to a reduction of internal plurality.
There is a range and variety of voices within News International today. Any operational synergies
would not automatically mean a reduction in such range and variety.
In any event:
(a) Ofcom recognises various impediments to merged newsrooms:
"News Corp has indicated that it has no plans to integrate its news facilities at present and
has not done so in the past.... We note representations that such integration is difficult,

notably in TV and newspaper mergers in part due to internal constraints created by the
existing cultures of press and TV newsrooms" (emphasis added).*

43
44
45

At paragraph 10 of the Issues Letter.
At paragraph 64 of the Issues Letter.
At Appendix H of the CC Report.

At paragraph 56 of the Issues Letter.
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(b) Ofcom cites no evidence in support of the implication of "a tendency towards concentration

to reduce, where possible, the fixed costs of news production".”

() The fact that integration may be easier at an indeterminate future date (unspecified by
Ofcom) does not present a basis for concluding that insufficient plurality would result from
the Transaction.

(d) Considerable barriers to integration remain:
(A) there are few actual examples of sustained successes;

(B) competing personalities, empires and executives of TV and newspaper operations
tend to present challenges for operational integration;

©) not all print reporters carry over well to TV;
(D) narrative text and graphics will tend to be in a support role for broadcasters;

(E) different TV and newsrooms cultures and rigours suggest integration will not
happen overnight; and

(F) different regulatory requirements for TV and print suggest, if anything, that
successful integration would require the TV culture to predominate. The TV
regulatory landscape and culture brings added regulatory safeguards for impartiality,
which reinforces plurality.

Ofcom is not legally entitled to take into account effects which are not (at the very least)
reasonably foreseeable and which have no direct nexus with the Transaction

Furthermore, it is noted that Ofcom's forward view of the market presented in paragraphs 48 to 57
(as well as the resources issues at paragraphs 38 and 39) of the Issues Letter lists each issue without
making any attempt to establish its credibility, the likelihood that it would occur or the time period
within which it would occur. Although Ofcom's report to the Secretary of State is in the context of a
"first phase" review of media plurality, Ofcom must restrict itself to considering only those theories
of harm which can be demonstrated to have some direct or, at the least, reasonably foreseeable
connection with the Transaction. Ofcom cannot base its report on the sufficiency of plurality on
potential future market developments which are purely speculative and which, even putting Ofcom's
case at its highest, could be detrimental to plurality only in a way which is very remote from this
transaction.

These issues would only conceivably be relevant for plurality purposes if it could be established:

(a) that the hypothetical scenarios would result from or be rendered materially more likely as a
result of the Transaction and within a proximate time frame;

(b) that, consequently, market exit would be likely to result; and

() that the remaining plurality would be insufficient.

Ofcom does not take into account or analyse the legal implications for any assessment of the effect
(if any) of the Transaction on sufficiency of plurality in terms of remoteness of alleged adverse

consequences Ofcom apparently relies on a series of hypothetical assumptions concerning what
"could" occur, speculating that this raises "additional future risks" given the "prospect of market

47

At paragraph 57 of the Issues Letter.
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exit". Each of these suppositions is increasingly vague. In particular, there is no identification of
specific effects on specified entities with credible and likely consequences for plurality and,
ultimately, for sufficiency of plurality.

Allen & Overy LLP Hogan Lovells International LLP

17 December 2010
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ANNEX 1

LEGAL OPINION OF LORD PANNICK QC

(Contained in a separate document)
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PLATFORM
PLURALITY
- today

- trend
PLAYERS

CONSUMPTION

Importance of
source

- today
- trend

Impartiality
- today
- trend
Reach
- today
- trend

Usage (hrs/ day)
- today

- trend
Sources **
- today
- trend

CROSS-MEDIA
SHARE OF
VOICE

- today

- trend

ANNEX 2

SUMMARY OF CROSS-MEDIA NEWS CONSUMPTION

TELEVISION INTERNET

Sufficient Sufficient
(high)
Increasing Increasing

BBC (74%), BBC attracts
ITV (17%), the most UVs
Sky News but there are
(6%), Channel no dominant
4 (4%) and players and a

Five (2%) very large

number of

players
Ist 2nd
Steady Increasing
42% 21%
Steady Steady
98% 75%
Increasing Increasing
0.36 0.29
Steady Increasing
1.1 3.5
Steady Increasing
Steady Increasing
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NEWSPAPERS

Sufficient

Steady

News Corporation
(34%), Daily Mail
& General Trust
(21%), Trinity
Mirror (15%) and
Northern and Shell
(15%)

3rd
Decreasing

17%
Steady

59%
Decreasing

<0.57 *

Decreasing

1.4
Steady

Decreasing

32

RADIO CROSS-MEDIA

Sufficient  High

Steady Increasing
BBC (55%), A significant number of
Global voices available excluding

(17%) and  online; literally thousands if
Bauer (11%) online is included

4th

Decreasing Internet increasing part of the
cross-media mix

35%
Steady

89%

Decreasing Internet and digital TV
penetration expected to
increase

Not 1.2
available

Decreasing Increasing

D7), 5
Steady Increasing

Cross-media consumption
mix has changed.
Consumption has shifted
away from press and radio
towards TV and online.
Plurality continues to
increase in TV and online;
online has thousands of
voices

Decreasing Trend of increasing shift
away from press and radio
towards TV and online
expected to continue
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Sources: Perspective analysis of BARB data; Communications Market Report, Ofcom, 19 August 2010 p 204; ABCs:
national daily newspaper circulation August 2010, Guardian, 10 September 2010; TouchPoints Super Hub 2010 survey
data, as accessed 12 November 2010; Newspaper Marketing Agency; Media Ownership Rules Review, Ofcom, 31 July
2009 p 26; TGI survey data, survey conducted between April 2009 and March 2010, as accessed 12 November 2010; A
glimmer of hope for newspapers, McKinsey Quarterly, April 2010; Media Monitor Report, FD, 2010; Monthly total
unduplicated unique visitors accessing news/information, Comscore, as accessed on 11 November 2010; FTT analysis.

* this figure corresponds to time spent reading any newspaper which overestimates the time spent reading the news.
** we note that the number of platforms used is 3 to 4 and this may increase in line with internet penetration.

**% this figure corresponds to total number of radio channels listened to rather than just the number of news radio
channels.
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ANNEX 3

LIST OF UK MEDIA ENTERPRISES

(Contained in a separate document)
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ANNEX 4
BBC'S 'SHARE OF VOICE'
1. By considering News/Sky and the BBC's share of news consumption within particular media, and
then scaling these media by the relative consumer interest in them as a news source, a picture can be

developed of the 'share of voice' for each group:

2010 cross-media 'share of voice' for news providers

100%
I
L Sky |
vV

Audience Share

]

News- Web
paper

Radio

Y

‘Share of interest’ in news source

Notes: Dailymediaonly; Sunday papers, news magazines excluded
Share figures are for 2010
Web share for News includes Sky’s 1% share, which istoo small to show
‘Share of interest’ derived from McKinsey 2009 survey
Sourcesinclude ABC, NNR, ComScore, BARB, McKinsey, ONS, Perspective analysis

2. From this picture it is self-evident that News' share of voice (with or without Sky) is a fraction of the
BBC's — approximately one quarter, even including Sky. Moreover, since the web's share of interest
is growing, and News/Sky is relatively weak in this segment, News' share of voice has and will
continue to decline.

3. Note that in using 'share of interest' to scale the horizontal axis we have taken a very conservative
approach. If instead it was scaled by consumers' stated 'main source for news', the BBC's share of
voice would grow dramatically from this picture, since the TV 'vertical' would take 73% of the
horizontal axis (as opposed to 33% in the above picture).

4. Moreover, this analysis doesn't take into account differences in influence between different media
outlets. However, BBC TV is seen as authoritative by 60% of consumers, compared to 3% saying
the same of the Sun. Thus this factor too means that the above picture likely understates the
influence of the BBC and overstates that of News.

0012561-0000367 CO:13164221.3 35









	Annex 1 - Final Submission to Ofcom - non-confidential
	Annex 2 - FTI Report
	Annex 3 - Perspective Report
	Annex 4 - Response to Issues Letter
	Annex 6 - Perspective Sources Analysis



