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Annex 4 and Annex 4a – ICM Manual
Annex 4 - Children and young people – overview and guidance 

Annex 4a - Assessing the risk posed by young people
Following a number of training events delivered in 2012 on dealing with children and young people, Laura Janes, Consultant Solicitor at Scott-Moncrieff & Associates LLP, was commissioned by the Parole Board to provide the following overview and detailed guidance on issues relating to children’s and young people’s cases before the Board. This is at Annex 4 below.

At the same time Louise Bowers was commissioned to prepare guidance and information relating the risk assessment tools and so on that are used in relation to young people.This guidance is at Annex 4a below. Both Louise and Laura had contact with the Youth Justice Board during the preparation period and Laura enlisted the help and support of the Howard League in funding a portion of the work. We are very grateful to all parties for their help and support in bringing these pieces of work together for your information and assistance.   
Members should note that the following information should not be considered as Parole Board guidance to members that must be followed, but rather as useful guidance to aid members in these sorts of cases. The Board recognises that these cases are relatively rare, but can often require a slightly different approach to adult cases and carry associated complexities that members will often not have experienced prior to dealing with a child’s or young offender’s case.

Members will note that the guidance is extensive. It has been written so that an overview of the key issues is provided initially, and where a member requires further information on that issue, they may go directly to the relevant succeeding paragraph for full detail.
Member Development and Practice Team 
February 2013

Children and young people – overview and guidance 

Although the number of children and young people appearing before the Parole Board is relatively small, it is recognised that they are likely to require a different approach.  The following checklist and guidance provides an outline of key issues that members may come across or wish to consider when dealing with a case concerning a person under the age of 21.  A number of Young Offenders’ Institutions now take young people between the ages of 18 and 25.  

The list below provides an overview of the key issues and considerations.  The column on the right provides a reference to further information which begins at page ten, as well as the relevant sections of the main body of ICM guidance.

Terms and definitions

The terms ‘child’ or ‘juvenile’ refer to a person under the age of 18 (see section 105, Children Act 1989).

In this guidance, the term ‘young adult’ refers to a person aged between 18 and 20 (ie either, 18, 19 or 20 years old).

	Key points to consider


	Further information

	
	

	Key principles


	Paragraph 1

	Children are treated differently from adults. This is recognised in both domestic and international law.  The parole board has a separate juvenile hearings policy.

	Paragraph 1.1 and ICM guidance 4.3

	In all cases concerning children, the child’s best interests must be a primary consideration.
	Paragraph 1.2

	Young adults (aged 18 to 21/25) require a different approach: There is a growing consensus that young adults also require a different approach; this is reflected in a number of different legal provisions for young adults and a growing body of policies and best practice aimed at recognising the distinct needs of this group.

	Paragraph 1.3

	Transitions – children to young adults
	Paragraph 2

	Transition planning for older children is essential for good risk management: Children approaching 18 will be at a point of a number of transitions which will trigger a change in their placement, management and sometimes, rights and entitlements: these changes will require particular consideration at ICM stage.  

· Possible direction at ICM stage: Members may wish to direct that the current Youth Offending Team worker identify the new offender manager and provide a summary of the arrangements for handover.
· Possible direction at ICM stage: Members may wish direct the Youth Offending Team worker or the Offender Manager to confirm the care status of the young person with the local authority and whether or not they will be a ‘former relevant child’ on their 18th birthday.

· Possible direction at ICM stage: If a young person is a care leaver, members may wish to direct the Youth Offending Team worker or the Offender Manager to obtain a copy of the pathway assessment and plan from the local authority.  

· Possible direction at ICM stage: Members may wish to direct that a representative from the local authority attend the hearing to answer questions arising from the pathway assessment and plan.


	Paragraphs  2.1 –2.5

	Oral hearings – children and young adults 
	Paragraph 3

	Children have an automatic right to an oral hearing: All applicants before the board who are under 18 when the parole process starts or at point of recall are entitled to an oral hearing as of right before their application is rejected.


	Paragraph 3.1 and ICM guidance 4.3

	Child friendly hearings: Children may find oral hearings difficult and intimidating – it may be necessary to adapt the procedure to make it child friendly.  Guidance is available to assist members in adapting the hearing to make it child-friendly and best practice examples are provided below.

· Possible direction at ICM stage: Members may wish to consider directing a relevant witness to provide any advice as to how the procedure at the hearing should be adapted in view of the individual needs of the child.  


	Paragraph 3.2

	Legal representation: Children (and young adults) are entitled to representation and if it appears that a child or young adult is not represented, it may be necessary to take steps to encourage the applicant to obtain representation.

· Possible direction at ICM stage: Members may wish to direct the child’s YOT or key worker/OS equivalent to assist the child in finding legal representation.


	Paragraph 3.3

	Timing of hearing (special considerations for deferral/adjournment): The timing of a hearing in respect of a child may need to be considered carefully.  The usual considerations that would apply when considering an adjournment or a deferral of an oral hearing may need to be adapted to bear in mind the best interests principle and practical considerations such as the timing of offending behaviour work, transfers to the adult estate or the reduction in support from social services, that will be affected by the timing of any hearing.

· Possible direction at ICM stage: Members may need to consider directing relevant witnesses to assist with information as to whether an adjournment or deferral would be appropriate in light of information as to the impact on the child of the timing of the hearing.  


	See paragraph 3.4 and ICM manual at paragraph 4.2

	Specialist members: When considering whether a specialist member is required, the guidance at Annex 1 of the ICM manual may need to be adapted in light of the different approaches that apply to children.  For instance, children tend not to be diagnosed with mental disorder and adolescent forensic psychiatrists may become involved with children in the criminal justice system in circumstances where it would not be considered appropriate in the case of an adult.  If in doubt, members should seek specialist advice from members who are adolescent psychiatrists or psychologists.  In some cases, if a specialist member is sought it may be considered essential that the member has specific expertise in adolescent cases.

· Possible direction at ICM stage: Members may wish to direct that an adolescent (forensic) psychiatrist or psychologist sit on the Panel.


	See paragraph 3.5 and ICM manual at paragraph 3.2.3 and Annex 1


	Logistics: Witnesses and length of hearing 

Children’s hearings invariably take longer due to there often being a large number of witnesses and the need to make sure the hearing is child-friendly (see above).

Additional witnesses may include:

· OM (if the case is in the process of or due for transfer to probation)

· The person responsible for delivering offending behaviour or ‘key work’ due to the absence of accredited courses and standard course reports

· The person the child will be living with if released (due to the fact that each release package is generally individually planned and will form a key part of supervision)

· Other key people in the child’s life (mentor, parent, guardian) may often wish to come and may be able to assist the Panel by outlining what additional support they can offer and some insight into whether or not they comprehend the nature of release on licence.

· Representative from the local authority who will often be responsible for funding the release package and outlining on-going support to complement supervision

· Observers – due to the fact that child hearings are unusual, panels are likely to receive requests for observers to attend (in accordance with the need to keep hearings child-friendly, caution is urged here)

· Possible direction at ICM stage: Members may wish to carefully consider the need (or otherwise) for the witnesses and observers listed above, if possible, in light of the child’s view.

· Possible direction at ICM stage: Members may wish to set aside a whole day for a hearing for a child so that there will be sufficient time for all the witnesses to be heard and for there to be frequent breaks.


	Paragraph 3.6 - new

	Young adults: Applications for oral hearings from young adults deserve particular consideration.  Many of the considerations that apply to children and that led to the adoption of the oral hearing policy for children may also apply to young adults.

	Paragraph 3.7

	Placement of children and young adults within the secure estate


	Paragraph 4

	The legal framework for placing children

Due to their particular needs and in accordance with the legal recognition of the different approach that applies to children, the legal framework is distinct.  Children and young adults are ‘detained’ rather than ‘imprisoned’; the Secretary of State has discretion to place them anywhere, including outside the prison estate.
	Paragraph 4.1

	Establishments that take children

Children can be detained in 3 types of establishments 


	Paragraph 4.2

	· Secure Children’s Homes (SCHs)
	Paragraph 4.3

	· Secure Training Centres (STCs)
	Paragraph 4.4

	· Young Offenders’ Institutions for under 18s (YOIs)

	Paragraph 4.5

	Transfer of children between establishments: Children who are initially placed in STCs and SCHs will often be transferred to YOIs shortly before parole. Where this happens information from the previous establishment may be required to form a full picture of progress.

· Possible direction at ICM stage: Members may wish to direct that reports of offending behaviour work are provided from the previous establishment and, if none exist, a representative attend the hearing to provide evidence of work done and progress made.


	Paragraph 4.6

	Closed establishments that take Young Adults: Young adults are detained in YOIs for 18 – 21s or 18–25s or adult prisons with YOI wings.  Young adult lifers will usually be placed in one of two designated prisons.

	Paragraph 4.7

	Open conditions/release on temporary licence for children: There are currently NO open conditions establishments for children.  However, this should not prevent members from considering a recommendation for transfer to open when the terms of reference from the Secretary of State request this.
There is provision in the legislation for children to be placed anywhere the Secretary of State considers suitable – although this provision has not been used for many years.

All children are entitled to apply for escorted absences.  In SCHs and STCs such absences are usually called ‘mobilities’.

All children detained in the youth secure estate are entitled to apply for release on temporary licence.  The restrictions that apply to adult lifers and IPPs do NOT apply to those detained in the youth estate.  However, in YOIs, lifers will only be granted a release on temporary licence if the Governor considers the applicant suitable for open conditions.
	Paragraph 4.8

	Open conditions for young adults: There are currently seven prisons in England and Wales prisons in England and Wales where young adults (aged 18-20/25) can be placed in open conditions. Only one is currently dedicated to young adults.

There are limited facilities for young adults within the open estate.
The provision in the legislation for children to be placed anywhere the Secretary of State considers suitable should still apply to a young adult under the age of 21 who was sentenced as a child.
Opportunities for young adults serving life/IPP sentences to be released on temporary licence or under an escorted absence are governed by the adult framework and are virtually non-existent within the closed estate.


	Paragraph 4.9

	Offending behaviour work for children and young adults 
	Paragraph 5

	Offending behaviour work for children: There is only one accredited intervention available for boys in the children’s secure estate.  There are no accredited interventions available for girls.
There are a number of group programmes available although none of these are accredited. Some one to one work is available.

	Paragraph 5.1

	Offending behaviour work for young adults: The offending behaviour work available for young adults, mirrors that available for adults on the whole.  However, most courses are only provided in certain establishments and there are often waiting lists.

	Paragraph 5.2

	Supervision of children and young adults 
	Paragraph 6

	Children – supervision: Children are managed by the Youth Offending Team who usually sit within a local authority but are made up of multi-disciplinary teams including social workers and seconded probation officers.
Youth offending teams use ‘Asset’ to assess risk. Asset has similar features to OASys but is different: it is currently under review; a range of alternative tools are available.
Youth Offending Teams have no access to approved premises.
Most Youth Offending Teams will only deal with a handful of child IPPs ever – YJB guidance is basic and out of date.
Most young people who appear before the parole board will be under MAPPA.  The MAPPA guidance contains no specific provision for managing child cases.
· Possible direction at ICM stage: Members may wish to direct that an up to date Asset is prepared by the YOT well in advance of the hearing, including the core profile, the risk of serious harm asset and the risk management plan.

· Possible direction at ICM stage: Members may wish to direct that the Youth Offending Team worker confirms whether or not the case is to be managed under MAPPA, what level it would be managed at if release is granted and to confirm that, if a referral is to be made, it has been made well in advance of the hearing. 

· Possible direction at ICM stage: Members may wish to direct that the Youth Offending Team worker prepares a report for the parole board outlining their risk management plan including accommodation and any proposed licence conditions.
	Paragraph 6.1

	Young adults– supervision: Young adults, especially IPPs, who have recently transferred to probation may be a rarity and if not properly managed, the transition can cause significant delays in sentence progression and the formulation of release plans.
Approved premises may be available for young adults but may not be considered suitable for under 21s.


	Paragraph 6.2

	Children and young adults - resettlement issues


	Paragraph 7

	Accommodation and support for children: Any child under 18 who requires suitable accommodation for release will be entitled to an assessment for this by his or her local children’s services under the Children Act 1989; in almost all most cases they will be entitled to funded accommodation if released before their 18th birthday.  This is following the House of Lord’s judgment in G v Southwark and subsequent government guidance (further detail is set out below).

· Possible direction at ICM stage: Members may wish to direct that the Youth Offending Team Worker ascertains whether or not the child has a suitable package of accommodation and support available to him or her; and if appropriate, to make inquiries with the local authority as to whether or not the child has an existing care status under the Children Act 1989 and, if not, to request that a child in need assessment be completed under section 17 of the Children Act 1989.


	Paragraph 7.1

	Care leavers: Many children aged 16 and 17 will be ‘care leavers’ within the meaning of the Children Act 1989.  As such they will be entitled to on-going care and support until they are at least 21.  

In summary, being a care leaver aged 16 or 17 (a ‘relevant child’) means that a child can expect additional support from the local authority equivalent to that a parent would ordinarily be expected to provide to an older child as he or she reaches independence.  More detail is provided below.  However, the leaving care package should broadly consist of:

· an allocated ‘personal advisor’ to befriend, mentor and advocate on behalf of the young person until he or she is at least 21 years old

· a ‘pathway assessment and plan’ setting out their needs including accommodation, and exactly what support they will get, by who and when – to be regularly updated until the young person is at least 21 years old.

· A power, and in some cases a duty, for the local authority to provide a range of practical assistance which can include advice, funding and accommodation.

Possible direction at ICM stage: If the child’s care status is unclear, members may wish to direct the YOT to make inquiries and ascertain whether or not a child is a care leaver and provide the name of the relevant local authority representatives.

Possible direction at ICM stage: If the child is known to be a care leaver, members may wish to direct that the pathway assessment and plan be provided and, if appropriate, for a representative from the local authority to attend the hearing to explain it.


	Paragraph 7.2

	Children in need: Children aged under 16 or who are 16 and 17 but are not ‘care leavers’ may be ‘children in need’ under s17 of the Children Act 1989 and entitled to support and accommodation from social services.  According to case law (outlined below) a child who is both ‘in need’ and ‘requires accommodation’ will be entitled to it from their home local authority as a looked after chid.  Therefore where a child is facing a parole hearing where release is to be considered and has nowhere suitable to live, the first stage in the triggering the accommodation duty is for the child to be referred for a section 17 ‘child in need’ assessment.

Possible direction at ICM stage: If the child has no suitable accommodation, members may wish to direct the YOT to ascertain the outcome of a child in need referral.


	Paragraph 7.3


	Accommodation and support for young adults: Accommodation and support options for young adults are different from those available for children and adults over the age of 21.

	Paragraph 7.4

	Young adults will be eligible for accommodation in approved premises.


	Paragraph 7.5

	If young adults have been in care for a day or more aged 16 or 17, they will be top priority for accommodation under the Housing Act.  There is no legal reason why accommodation under the Housing Act cannot be arranged in advance.


	Paragraph 7.6

	If young adults who are former relevant children are not able to obtain suitable accommodation through probation or under the Housing Act, they may be entitled to accommodation and support under the Children Act 1989.

Young adults aged 18 – 21 who are ‘care leavers’ within the meaning of the Children Act 1989 are called ‘former relevant children’ and will be entitled to on-going care and support until they are at least 21.  

In summary, being a care leaver aged 18 or 21 (a ‘former relevant child’) means that a young person can expect additional support from the local authority equivalent to that a parent would ordinarily be expected to provide to an older child as he or she reaches independence.  More detail is provided below.  However, the leaving care package should broadly consist of:

· an allocated ‘personal advisor’ to befriend, mentor and advocate on behalf of the young person until he or she is at least 21 years old

· a ‘pathway assessment and plan’ setting out their needs including accommodation, and exactly what support they will get, by who and when – to be regularly updated until the young person is at least 21 years old.

· A power, and in some cases a duty, for the local authority to provide a range of practical assistance which can include advice, funding and accommodation.

Possible direction at ICM stage: If the child’s care status is unclear, members may wish to direct the YOT or Offender Manager to make inquiries and ascertain whether or not a child is a care leaver and provide the name of the relevant local authority representatives.

Possible direction at ICM stage: If the child is known to be a former relevant child, members may wish to direct that the pathway assessment and plan be provided and, if appropriate, for a representative from the local authority to attend the hearing to explain it.


	Paragraph 7.7


Detailed guidance 

1.
Key principles

1.1 Children are treated differently from adults.

This is recognised in both domestic and international law.   In R v Lang
, the Court recognised that young people in conflict with the law ‘change and develop in a shorter time than adults’. In R(F and Thompson) v Secretary of State for the Home Department
it was recognised that:

“[t]he courts have consistently approached consideration of measures which are to be applied to children on the basis that the immaturity of a child offender must be taken into consideration as being of prime importance. This recognises the fact that a child well may change as he or she matures so that any problems or dangers which may have been apparent at the time of the commission of the offence may ultimately no longer be present…”
The United Nations Convention on the Rights of the Child 1990 has been held by the Courts to be applicable
 where (as in the case of a parole review) a right under the European Convention on Human Rights is engaged. Article 40(1) of the UNCRC provides that:

Every child alleged as, accused of, or recognized as having infringed the penal law to be treated in a manner consistent with the promotion of the child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others and which takes into account the child's age and the desirability of promoting the child's reintegration and the child's assuming a constructive role in society.

Article 40(3)(b) provides that:

Whenever appropriate and desirable, measures for dealing with such children without resorting to judicial proceedings, providing that human rights and legal safeguards are fully respected.

1.2 The Welfare or best interests principle
1.2.1 In all decisions concerning children, the child’s best interests must be a primary consideration.

1.2.2 Section 44 of the Children and Young Persons Act 1933 applies to the parole board and provides that:
“Every court in dealing with a child or young person who is brought before it, either as an offender or otherwise, shall have regard to the welfare of the child or young person and shall in a proper case take steps for removing him from undesirable surroundings, and for securing that proper provision is made for his education and training.”

1.2.3 Article 3(1) of the United Nations Convention on the Rights of the Child (UNCRC) provides that:
“In all actions concerning young people, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the young person shall be a primary consideration.”

1.2.4 Article 37 of the UNCRC provides that children should only be in prison as a last resort and then only for the shortest appropriate period of time.  
1.2.5 In ZH (Tanzania) v Secretary of State for the Home Department [2011] 2 WLR 148, the Supreme Court has held that the best interests’ principle has been ‘translated’ into national law by section 11 of the Children Act 2004. In that case, Baroness Hale stated:
“This is a binding obligation in international law, and the spirit, if not the precise language, has also been translated into our national law. Section 11 of the Children Act 2004 places a duty upon a wide range of public bodies to carry out their functions having regard to the need to safeguard and promote the welfare of children…”(Paragraph 23)

1.2.6 Lord Kerr also stated:
“It is ‘a universal theme’ of both international and domestic instruments: that, in reaching decisions that will affect a child, primacy of importance must be accorded to his or her best interests. This is not, it is agreed, a factor of limitless importance in the sense that it will prevail over all other considerations. It is a factor, however, that must rank higher than any other.  It is not merely one consideration that weighs in the balance alongside other competing factors. Where the best interests of the child clearly favour a certain course, that course should be followed unless countervailing reasons of considerable force displace them.”  (Paragraph 46)
1.3 A different approach may also be suitable for young adults

1.3.1 There is a growing consensus that young adults also require a different approach.  Children approaching 18 will be at a point of a number of transitions which will trigger a change in their placement: If in the children’s secure estate, they may be transferring to the young adult estate; if under the supervision of the Youth Offending Team, they will transfer to the National Offender Management Service; if in care, a young person may be at the point of moving towards independent living. These changes may give rise to particular considerations at ICM stage.

1.3.2 Although young adults do not enjoy the same level of protection at law afforded to children, it is well recognised that they may be especially vulnerable. In December 2011,  the view that young adults are still maturing well into their 20s was endorsed by the Royal Society
:

“Neuroscience is providing new insights into brain development, revealing that changes in important neural circuits underpinning behaviour continue until at least 20 years of age....There is huge individual variability in the timing and patterning of brain development. This could be taken to imply that decisions about responsibility should be made on an individual basis at this stage of development.”

1.3.3 The need for a different and individualized approach when dealing with young adults is reflected in a number of specific legal provisions for this age group.  For instance, young adults between the ages of 18 and 20 must be detained in prisons that are designated as Young Offenders’ Institutions and remain sentenced to ‘detention’ rather than ‘imprisonment’ (see s89 of the Power of Criminal Courts (Sentencing) Act 2000 PCC(S)A 2000).  Accordingly, the prison service recognises the different approaches that apply to young adults (see for instance, PSI 40/2011 concerning categorisation for young adult males).  The Children (Leaving Care) Act 2000 amended the Children Act 1989 to introduce a new framework of support for young adults with a history of care spanning beyond their 16th birthday on the basis that any young person still in care at that point is likely to require the additional support that the average parent would be expected to provide to their grown up children (see s23C of the Children Act 1989).   Commenting on the availability of these leaving care provisions to young adult offenders in the case of R(M) v The Chief Magistrate, , Mr Justice Collins noted that ‘it should have been clear that this young man needed some serious assistance when he was released’ and highlighted the importance of support from a local authority ‘in the case of any young offender who has had family difficulties in the past and who may need some sort of assistance for the future’ (paragraphs 17 and 18). 

1.3.4 An umbrella group, the Transition to Adulthood Alliance, has formed to promote the recognition of this group and the development of special policies and resources to meet their needs
.

2.
Transition planning for older children is essential for good risk management

2.1
Children approaching 18 will be at the point of a number of transitions which will trigger a change in their placement, management and, sometimes, rights and entitlements: these changes will require particular consideration at ICM stage.  

2.2
Children detained in the secure estate may be transferred to the young adult estate any time on or after their 18th birthday. The Youth Justice Board (YJB) placements team has the discretion to allow a young person to remain in the children’s secure estate.  The Ministry of Justice has issued guidance which is available online
.  The guidance does not have any statutory force. The principle in the PSO 6000, that a person who is in the parole window should not be moved, remains.

2.3
The transfer of young people to the National Offender Management Service usually takes place shortly after the young person turns 18.  However, each Youth Offending Team is required to have a protocol with their local probation team.  The protocol must include various specific issues including steps that are to be taken for preparing the young person for transfer, joint working and follow up work
.  A paper produced by the Youth Justice Board and the Transition to Adulthood Alliance provides some useful background information on the issues surrounding transition from the youth justice system to the adult system, as well as some examples of good practice
.  

· Possible direction at ICM stage: Members may wish to direct that the current Youth Offending Team worker identify the new Offender Manager and provide a summary of the arrangements for handover in accordance with the local protocol for transfer to probation.
2.4 Children approaching 18 who have been in care may find that their local authorities will no longer wish to provide them with a service after the age of 18 or that the service on offer will be substantially reduced.  Children who have leaving care rights
 will become ‘former relevant children’ upon reaching the age of 18.  This means that they will be entitled to a range of services until they are at least 21.  These services include the appointment of a ‘personal advisor’ who is there to befriend and support the young person, the creation of a pathway plan which sets out the young person’s needs and how they will be met and a duty to provide such other assistance as the young person’s welfare requires. 

2.5
Where a young person is approaching 18, it may be useful to ascertain whether or not the person is a care leaver and will become a ‘former relevant child’ on their 18th birthday.  If this is the case, it may be useful to seek a copy of the up to date pathway plan.

· Possible direction at ICM stage:  members may wish direct the Youth Offending Team worker or the Offender Manager to confirm the care status of the young person with the local authority and whether or not they will be a ‘former relevant child’ on their 18th birthday.

· Possible direction at ICM stage:  members may wish to direct the Youth Offending Team worker or the Offender Manager to obtain a copy of the pathway assessment and plan from the local authority. 

· Possible direction at ICM stage:  members may wish to direct that a representative from the local authority attend the hearing to answer questions arising from the pathway assessment and plan.

3.
Oral hearings – children and young adults

3.1 Children have an automatic right to an oral hearing: All applicants before the board who are under 18 when the parole process starts or at point of recall are entitled to an oral hearing as of right before their application is rejected.  The oral hearings policy is summarised in the ICM guidance at paragraph 4.3.  The policy is also available online
 as follows:
1. The policy where all EPP parole applications are progressed directly to an oral hearing is to continue.

2. The suitability for re-release of children serving determinate sentences who have been recalled will be considered on the papers within 2 days of referral; they will be entitled to an oral hearing if release is not directed on papers.

3. All children serving life sentences, including indeterminate sentences for public protection, will be progressed through ICM directly to an oral hearing.

4. The Listing Prioritisation Framework will be revised to assign all under 18 year old offenders top priority alongside adult recall cases.

The point at which the age of the offender is considered will be:

1. The age at the time the review commences (i.e. 6 months prior to Parole Eligibility Date or anniversary).

2. The age at the point of recall.

3. The age at the time the review commences (i.e. 6 months prior to tariff expiry or the date for subsequent review fixed by the Secretary of State). 

The rationale behind the policy is set out in the consultation paper that preceded the adoption of the policy (see Annex 1).

3.2 Child friendly hearings

3.2.1 Children may find oral hearings difficult and intimidating – it may be necessary to adapt the procedure to make it child friendly.  Case law has recognised that for hearings to be fair, children must be able to “effectively participate’ (Venables v UK (2000) 30 EHRR 121; SC v UK  2005 EHRR 10).  In practice, this means that hearings should be less formal than adult hearings, with frequent breaks and an effort should be made to use simple language and check the young person understands what is happening.  

3.2.2 Parole hearings can be extremely intimidating. The following extracts taken from an interview for a doctoral research project in 2011 illustrate some typical responses from young people about their parole hearing experiences:

During the Parole Board hearing he felt a mixture of interested, scared, and confused.  He added that he felt upset and worried.  He “felt confused when my YOT was talking and saying that she didn’t want me to come out – it made me feel all horrible inside”. 

He felt “nervous – my legs were shaking.  I thought the manager of the open unit where I am now was in fact from the Ministry of Justice.  There were a lot of awkward questions.  I felt embarrassed with all the people there behind me.  There were mad questions.  It was like an interview but with loads of people there and all really personal stuff.  I had tears in my eyes – I have never been through anything like that before.  But the worst thing of all was just waiting for it and not knowing when it was going to be”. 

“At first I didn’t get it [i.e. release on licence] and I felt gutted and then we applied again for a second chance.  The second time the Parole Board member came in and met me and just made me feel more settled.  That was because he came to me, rather than me going before them. That made me feel so much more at ease!”

3.2.3 Although not legally binding, Council of Europe Guidelines on Child-Friendly Justice, November 2010
 has produced helpful guidelines.  The section that deals with arrangements for judicial proceedings provides: 
“5. Organisation of the proceedings, child-friendly environment and child-friendly language
54. 
In all proceedings, children should be treated with respect for their age, their special needs, their maturity and level of understanding, and bearing in mind any communication difficulties they may have. Cases involving children should be dealt with in non-intimidating and child-sensitive settings.

55. 
Before proceedings begin, children should be familiarised with the layout of the court or other facilities and the roles and identities of the officials involved.

56. Language appropriate to children’s age and level of understanding should be used. 

57. When children are heard or interviewed in judicial and non-judicial proceedings and during other interventions, judges and other professionals should interact with them with respect and sensitivity.

58. 
Children should be allowed to be accompanied by their parents or, where appropriate, an adult of their choice, unless a reasoned decision has been made to the contrary in respect of that person.

59. 
Interview methods, such as video or audio-recording or pre-trial hearings in camera, should be used and considered as admissible evidence.

60. 
Children should be protected, as far as possible, against images or information that could be harmful to their welfare. In deciding on disclosure of possibly harmful images or information to the child, the judge should seek advice from other professionals, such as psychologists and social workers.

61. 
Court sessions involving children should be adapted to the child’s pace and attention span: regular breaks should be planned and hearings should not last too long. To facilitate the participation of children to their full cognitive capacity and to support their emotional stability, disruption and distractions during court sessions should be kept to a minimum.

62. 
As far as appropriate and possible, interviewing and waiting rooms should be arranged for children in a child-friendly environment.

63. 
As far as possible, specialist courts (or court chambers), procedures and institutions should be established for children in conflict with the law. This could include the establishment of specialised units within the police, the judiciary, the court system and the prosecutor’s office.”

3.2.4
In practice, Members will often be constrained by the facilities available at the secure establishment.  However, there are some examples of good practice that can be transferred to any environment.  This may include:

· Making sure that the child or young adult can see all the witnesses as they introduce themselves at the beginning (especially where the layout of the room means that the witnesses are sitting behind the child);

· Introducing yourself to the child before the hearing by going to see the child in the room he or she is waiting in;

· Offering to show the child the room and who will sit there on their own before the hearing begins;

· Offering the child the chance to give evidence in private;

· Making sure that questions to be put to a child are discussed among the Panel (where more than one) in advance to avoid duplication and ensure that the questions are structured in a logical fashion;

· Using simple language (but avoiding pejorative terms which tend to embarrass and distract a child);

· Considering the impact on the child of evidence disclosed on the day, carefully.

3.2.5 Possible directions at ICM stage:
· Members may wish to consider directing a relevant witness to provide any advice as to how the procedure at the hearing should be adapted in view of the individual needs of the child;

· Members may wish to consider directing that the YOT or Offender Supervisor equivalent discuss whether the young person wishes to have somebody present at the hearing as an observer to support them.

3.3
Legal representation 

3.3.1
Children (and young adults) are entitled to representation at parole hearings.  Representing children before the parole board can be a long and complex task, as illustrated by the following case study provided by a lawyer who specialises in representing children:

M was a 14 year old boy serving a public protection sentence.  He had severe difficulties in understanding and social interaction.  On the first attendance, he revealed that he did not understand the parole process or the nature of his sentence.  He became easily frustrated and walked out of the interview, stating that he wished to abandon his parole application.  It was not until his lawyer visited him for a second time that he was assisted in understanding the procedure and what work would be required to secure his release. It was only after a third visit that sufficient trust was established for him to agree to a sufficiently protective release plan and to provide enough information to draft a statement.  His level of understanding and social confidence meant that he would not have been able to give sufficiently cogent oral evidence at an oral hearing.  However, having obtained a detailed statement, his agreement to a suitable release plan and having liaised with the relevant local authority to fund it, all witnesses changed their initial recommendations that he should not be released on parole.  He was released to a highly supported therapeutic environment where he is doing really well and is managing to rehabilitate into the community successfully.  This process took over a year.

3.3.2
If it appears that a child or young adult is not represented, it may be necessary for Members to take steps to encourage the applicant to obtain representation at the earliest possible stage. The importance of assistance for children in the parole process was highlighted in R (K) and the Parole Board [2006] EWHC 2413 (Admin) where Mr Justice McCombe highlighted the need for a different approach for children to give effect to our obligations under the UNCRC (see 1.2.3-1.2.4 above) and in particular, Article 12 which provides:

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law. 

3.3.3
There is more recent judicial precedent for those presiding over hearings that affect the liberty of a child to be proactive in ensuring the child is represented.  In the case of R(M) v Chief Magistrate [2010] EWHC 433 Admin which concerned adjudications in YOIs, Mr Justice Collins found there to be ‘formidable force’ in the submission that:

“there is a positive duty to be proactive and what should happen is that a young offender is told that he ought to be represented and that only if he knows that it is there for the taking, that he ought to take it and that it is in his interest to take it, but he refuses, that such a refusal should be accepted” (paragraph 6).
3.3.4
Possible direction at ICM stage: Members may wish to direct the child’s YOT or key worker/Offender Supervisor equivalent to assist the child in finding legal representation where it appears that a child is not represented.

3.4
Timing of hearing (special considerations for deferral/adjournment): 

3.4.1
The timing of a hearing in respect of a child may need to be considered carefully.  The usual considerations that would apply when considering an adjournment or a deferral of an oral hearing may need to be adapted to bear in mind the best interests principle and practical considerations such as the timing of offending behaviour work, transfers to the adult estate or the reduction in support from social services, that will be affected by the timing of any hearing.  The issue of deferrals generally is dealt with in ICM manual at paragraph 4.2.  However, as noted below, different considerations may apply when dealing with children and young adults.

3.4.2
For instance, a hearing may need to be expedited to avoid undesirable consequences that may result if the hearing is not heard by a certain point.  This may be the case where a young person might lose the opportunity to be released with long term support from social services if the hearing takes place after he or she turns 18 or 21.  The is precisely the kind of consideration that Mr Justice Collins held that the Independent Adjudicator should have taken into account when sentencing the applicant in R(M) v the Chief Magistrate to an additional ten days in custody, the consequence of which was that he lost the opportunity to accrue leaving care rights.  Such an approach was considered a proper way to comply with the welfare principle.  Expedition may also be appropriate where a young person is on the cusp of transfer to the young adult estate which may have a detrimental impact on his welfare and ability to prepare for release.

3.4.3
On the other hand, it may be appropriate to defer a hearing on a similar ground where a young person’s risk cannot be properly assessed due to a recent transfer within the youth estate or due to the young person being part way through a programme of offending behaviour work.  The lack of accredited interventions with fixed time frames should not justify young people being disadvantaged.  It should be possible for those delivering the work to identify a point where they would be in a better position to provide a more informed assessment of progress and risk, if they are unable to do so at the point where the dossier is prepared.  Equally, given the strong duties owed by local authorities towards children who require accommodation, a deferral to firm up funding for accommodation, so that the full resettlement package can be considered, is likely to be reasonable.

3.4.4
Possible direction at ICM stage:
Members may need to consider directing relevant witnesses to assist with information as to whether an adjournment or deferral would be appropriate in light of information as to the impact on the child of the timing of the hearing.  

3.5
Specialist members:

3.5.1
When considering whether a specialist member is required, the guidance in the ICM manual at paragraph 3.2.3 and Annex 1may need to be adapted in light of the different approaches that apply to children.  

3.5.2
For instance, children tend not to be diagnosed with mental disorder under the age of 18 (and even beyond).  Adolescent forensic psychiatrists may become involved with children in the criminal justice system in circumstances where a psychiatrist would not be considered appropriate in the case of an adult.  In addition to questions of mental illness, adolescent forensic psychiatrists may tend to deal with aspects of cognitive, emotional and behavioural development and their impact on risk that in the context of adults might be considered the preserve of psychologists.  Therefore, the guidance at Appendix 1 of the ICM manual which outlines the respective roles of psychiatrists and psychologists may not be as applicable in the case of children and young adults.

3.5.3
Further, psychologists and psychiatrists that specialise in working with adolescents tend to have developed very specific areas of expertise and have undertaken specific training that relates to adolescents.  As a consequence simply directing that the Panel include ‘a’ psychiatrist or psychologist may not be sufficient to ensure that the Panel’s expertise fits the applicant’s needs.

3.5.4
If in doubt, members should seek specialist advice from members who are adolescent psychiatrists or psychologists.  In many cases, if a specialist member is sought it will be essential that the member has specific expertise in adolescent cases.

3.5.5
Possible direction at ICM stage: Members may wish to direct that an adolescent (forensic) psychiatrist or psychologist sit on the Panel.
3.6
Logistics: Witnesses and length of hearing

3.6.1
Children’s hearings invariably take longer due to there often being a large number of witnesses and the need to make sure the hearing is child-friendly (see paragraph 3.2 above).

3.6.2
Additional witnesses may include:

· The Offender Manager in addition to the YOT: this may be necessary where the case is in the process of or due for transfer to probation, to ensure that the Panel will have both a view as to risk based on personal knowledge of the applicant but also evidence as to how risk will be managed in the future.  It is not uncommon for Offender Managers to discount some of the work completed in the youth estate and to take a fresh approach, so understanding the plans for transition and future management can be very important, especially as transitions can be particularly difficult times.

· The person responsible for delivering offending behaviour work or ‘key work’.  As noted below, in the youth estate, there is only one accredited programme.  Therefore full reports may not always be available or their focus may not be on the issues that the Panel is interested in.  In some cases where children are detained in Secure Children’s Homes or Secure Training Centres the extent to which one to one work dealing with critical risk factors is covered by key workers can be overlooked at hearings where a manager who has little day to day contact with the child may be designated to give evidence.

· The person the child will be living with, if released.  Given the absence of approved premises for children, each release package is generally individually planned and will form a key part of supervision.  The Panel may well wish to satisfy itself as to how the young person will be supervised on a day to day basis and the security arrangements within the placement.  This information can be critical in the assessment of risk on release.

· Other key people in the child’s life (mentor, parent, guardian) may often wish to come and may be able to assist the Panel by outlining what additional support they can offer and some insight into whether or not they comprehend the nature of release on licence.  Care needs to be taken in respect of these witnesses.  In some instances, the young person may feel that the witness or observer will provide a level of moral support. However, those with a close personal connection can also cause additional emotional stress and can sometimes inhibit the young person’s ability to give evidence freely.

· A representative from the local authority who will often be responsible for funding the release package and outlining on-going support to complement supervision.  This may assist the Panel in understanding the range of external protective factors available.

· Observers – due to the fact that child hearings are unusual, Panels are likely to receive requests for observers to attend.  Children are rarely consulted before these applications are made and sometimes the additional presence of an unknown person in the room can be very stressful.  As a matter of good practice, the child should always be consulted before the day of the hearing.  This should also apply to parole board appraisers.

3.6.3
Possible directions at ICM stage:
· Members may wish to carefully consider the need (or otherwise) for the witnesses and observers listed above, if possible, in light of the child’s view;

· Members may wish to set aside a whole day for a hearing for a child so that there will be sufficient time for all the witnesses to be heard and for there to be frequent breaks.

3.7
Oral hearings for young adults 

3.7.1
Applications for oral hearings from young adults deserve particular consideration.  Many of the considerations that apply to children and that led to the adoption of the oral hearing policy for children may also apply to young adults.  Further, as set out at paragraph 1.3 above, young adults reach maturity at different times and so an in-depth and individualised approach is required to ensure that risk is considered in the context of the young adult’s development.  An oral hearing will increase the prospects of such an approach.

3.7.2
Young adults will often have only been recently transferred to the young adult estate and may have spent many of their formative years in the youth estate. The absence of a normal childhood in itself may give rise to areas of concern that will need to be tested in the context of a proposed risk management plan.  Further, in the absence of an oral hearing it is highly likely that young adults will struggle to have a meaningful review.  Many young adults struggle to acclimatise to the young adult prison environment and can be particularly vulnerable following transfer from the youth estate. In this context they often struggle to obtain legal representation
. Oral evidence may be required to ensure that they are properly represented and that they have an effective and meaningful review.  

4. 
Placement of children and young adults within the secure estate

4.1
The legal framework for placing children and young adults

Due to their particular needs and the fact that children and young adults are technically ‘detained’ rather than ‘imprisoned’, accommodation is distinct for both groups.  This can have an impact on sentence progression.  Understanding the context in which children and young adults are detained may be relevant to the overall assessment of risk and understanding of the issues involved in the case. There is provision in the legislation for those sentenced as children to be placed anywhere the Secretary of State considers suitable – although this provision has not been used for many years.  These powers are provided for under 

· section 92 of Powers of Criminal Courts (Sentencing) Act 2000 in respect of determinate sentenced young people which provides that ‘A person sentenced to be detained under section 90 or 91 above shall be liable to be detained in such place and under such conditions—(a)as the Secretary of State may direct; or (b)as the Secretary of State may arrange with any person’; and 

· section 235 of the Criminal Justice Act 2003 in respect of those sentenced for public protection (both EPPs and DPPs) which provides that ‘A person sentenced to be detained under section 226 or 228 is liable to be detained in such place, and under such conditions, as may be determined by the Secretary of State or by such other person as may be authorised by him for the purpose’
4.2
Establishments that take children
Children can be detained in 3 types of establishments.  These are:  

· Secure Children’s Homes (SCHs);

· Secure Training Centres (STCs);

· Young Offenders’ Institutions for under 18s (YOIs).

Incarceration is costly: A Secure Training Centre place costs £164,750, and a local authority secure children’s home place costs £185,780, reflecting staffing ratios of four staff to eight youngsters. A place at a Young Offender Institution run by the Prison Service costs £50,800, with a ratio of around four staff to 60 youngsters.
 (These figures are per child per annum.)

4.3 Secure Children's Homes (LASCHs or SCHs) 

SCHs focus on attending to the physical, emotional and behavioural needs of the young people they accommodate. They are run by local authority social services departments, overseen by central government. Secure children's homes provide young people with support tailored to their individual needs. To achieve this, they have a high ratio of staff to young people who are generally experienced in working with young people and are generally small facilities, ranging in size from six to 40 beds. Secure children's homes are generally used to accommodate young offenders aged 12 to 14, girls up to the age of 16, and 15 to 16-year-old boys who are assessed as vulnerable.  As of October 2012 there were ten SCHs in England and Wales.

4.4 Secure Training Centres (STCs)
STCs are purpose-built centres for young offenders under 18. They are run by private operators under Government contracts, which set out detailed operational requirements. They tend to contain a higher staff to young person ratio than YOIs but a smaller ratio of staff to young people than in SCHs.  Staff may not be specifically trained in working with young people as in the case of SCHs.  As of October 2012, there were four STCs in England.

4.5 Young Offender Institutions (YOIs) for under 18s

YOIs are facilities run by the Prison Service. They accommodate 15 - 18year-olds. Prison service accommodation for 18 – 21 year-olds is also called a YOI.  However, under 18 and over 18 establishments are now generally on completely separate sites.  There are a number of specialist facilities within the youth estate, generally aimed at meeting the needs of long term sentenced young people or those with resettlement needs
.

4.6 Transfer of children between establishments

4.6.1 Children who are initially placed in STCs and SCHs will often be transferred to YOIs shortly before parole: where this happens information from the previous establishment may be required to form a full picture of progress.

4.6.2 Possible direction at ICM stage: Members may wish to direct that progress reports from the previous establishment be obtained.

4.7
Closed establishments that take Young Adults 

4.7.1
Young adults are detained in YOIs for 18 – 21s or 18–25s or adult prisons with YOI wings.  Young adult lifers will usually be placed in one of two designated prisons.

4.7.2
A snap shot of the young adult secure estate as of September 2012 is outlined in the protocol for the transfer of 18 year olds to the young adult estate
.  Young adult prisons are essential divided into local prisons with designated YOI wings or cells and ‘training’ prisons which tend to offer a greater level of offending behaviour work and therefore house a larger number of indeterminate and long term sentenced prisoners.

4.7.3
The provision in the legislation for children to be placed anywhere the Secretary of State considers suitable should still apply to a young adult under the age of 21 who was sentenced as a child (see paragraph 4.1 above).
4.7.4
Opportunities for young adults serving life/IPP sentences to be released on temporary licence or under an escorted absence are governed by the adult framework and are virtually non-existent within the closed estate.
4.8
Open conditions/release on temporary licence for children 

4.8.1
Although the open prison model is based on the borstal movement, there are currently NO open conditions establishments for children.  The last open prison for children, HM YOI Thorn Cross, was decommissioned in 2008 and now houses 18 – 25 year-olds. There have been no further open prisons created for children and there are no plans to open any.

4.8.2
However, this should not prevent members from considering a recommendation for transfer to open when the terms of reference from the Secretary of State request this.

4.8.3
As set out above at paragraph 4.1, there is legislative provision for those sentenced as children to be placed anywhere the Secretary of State considers suitable – although this provision has not been used for many years. 

4.8.4
All children are entitled to apply for escorted absences.  In SCHs and STCs such absences are usually called ‘mobilities’.All young people in YOIs can be released on an escorted absence: this is where the young person is accompanied by a prison officer. The legal power to temporarily release any young person is found in rule 5 of the Young Offender Institution (YOI) Rules 2000.

4.8.5
All children detained in the youth secure estate are entitled to apply for release on temporary licence only if certain conditions are met.  The restrictions that apply to adult lifers and IPPs do NOT apply to those detained in the youth estate.  Children or young people sentenced to life imprisonment will be eligible to apply for ROTLs from YOIs only if the Governor considers them suitable for open conditions, even though no open conditions for children exist (PSI 08/2012, paragraph 5.30).  

4.9
Open conditions for young adults 

4.9.1
There are currently seven prisons in England and Wales where young adults (aged 18-20) can be placed in open conditions. 

4.9.2
For women prisoners, both of the two dedicated women’s prisons in England and Wales take young people under 21 years old, although the vast majority of prisoners will be over the age of 21. 

4.9.3
For male prisoners, there is one dedicated YOI for young adults up to the age of 25 at Thorn Cross (which previously also had a unit for children). While resettlement work at HMP Thorn Cross, which is currently the only open prison dedicated to working with prisoners aged 18 to 25 years old, appears to have improved in the last four years, plans are in place to accept prisoners over the age of 25 (See HMP Thorn Cross, HMIP report, 2012 and the IMB Annual report for HMP Thorn Cross, April 2012). A further four male prisons take both young adults and adults over the age of 21.  These are Prescoed, Hollesley Bay, Hatfield and Norwich.

4.9.4
Young adults may often find themselves in a minority in mixed open prisons. Further, young adults serving life or indeterminate sentences tend to be a minority within a minority.  For instance, in October 2012, there were only four young adults at East Sutton Park (one of the two open women’s prisons) and of these, just one young adult was serving an indeterminate sentence. HMP Prescoed’s most recent report from their inspection in April 2010 reveals that it is almost wholly used for young adults on fixed rather than indeterminate sentences (HMIP 2010).  

4.9.5
A particular problem faced by young adults in the open estate is that only one establishment accepts those who have been convicted of sexual offences.  Further, even that establishment does not accept anyone who has been convicted of a sexual offence against a child. 

4.9.6
In most cases, the first release from open conditions will be a town visit. However, an officer is not obliged to accompany a prisoner on a town visit. This is because lifers and indeterminate sentence prisoners are excluded from having an escorted absence until they have served at least ten years (see paragraph 4.7.3 of PSO 4700 (as replaced by PSI 36/2010)). Therefore, a young adult in open conditions is likely to be unaccompanied and very far from home on their first or second venture out of the prison gates.   Where applied, this rules will restrict the use of escorted absences to those who have served at least ten years effectively excluding the majority of young people from applying for an escorted absence.  This is because most young people will have relatively short tariffs.
4.9.7
If the open prison is likely to be a short term stepping stone, it may be hard for the young person to find a suitable placement to get a decent taste of community living. In addition to this, some prisons, for example, HMP Hollesley Bay in Suffolk, can be very remote with a long distance to travel to the nearest town. There is a 40-mile limit on the distance someone on ROTL can travel which restricts some prisoners from HMP Hollesley Bay having the opportunity to work.  Due to the small number of open placements for young adults opportunities to reconnect with family and friends as part of the resettlement process are very limited.

4.9.8
Other establishments that accept young adults have struggled to provide effective resettlement programmes.  For instance, HMP Hatfield had an extremely critical report from their latest inspection by HMIP in December 2010. The prison is combined with HMP Moorland for management purposes. The inspection found that, ‘Hatfield had the worst of the arrangement’ and ‘appeared to be drifting without any clear strategic direction’.

4.9.9
However, the provision in the legislation for children to be placed anywhere the SoS considers suitable should still apply to a person sentenced to an EPP or DPP as a child (see 4.1).
5.
Offending behaviour work for children and young adults
5.1
Offending behaviour work for children 

5.1.1
There is only one accredited intervention available for boys in the children’s secure estate.  This is the equivalent to the TSP and is called the Juvenile Enhanced Thinking Skills programme.  It runs in a handful of establishments and there is usually a long waiting list for the course. 

5.1.2
There are no accredited interventions available for girls. There are a number of group programmes available although none of these are accredited. Some one to one work is available.
5.1.3
Treatment for boys with harmful sexual behaviour is delivered in the prison secure estate by the Lucy Faithfull Foundation and by various providers in SCHs and STCs including Barnardos, TAITH and GMAP; treatment for girls with harmful sexual behaviour is ad hoc.
5.1.4
Substance misuse work is available in most institutions.
5.2
Offending behaviour work for young adults 

5.2.1
The offending behaviour work available for young adults, mirrors that available for adults on the whole.  However, most courses are only provided in certain ‘training’ establishments and there are often waiting lists.  Some prisons that provide the work do not have VP wings which can cause difficulties for more vulnerable young adults.

6. 
Supervision of children and young adults
6.1
Children – supervision 
6.1.1
Children are managed by the Youth Offending Team who usually sit within a local authority but are made up of multi-disciplinary teams including social workers and seconded probation officers.
6.1.2
Youth offending teams use ‘Asset’ to assess risk. Asset has similar features to OASys but is different: it is currently under review; a range of alternative tools are available.  The following table
 provides a summary of the key differences between Asset and OASys: 

	Asset sections
	OASys sections

	Offence details/analysis
	1. Offending information

	Criminal history
	2. Analysis of offences

	1. Living arrangements
	3. Accommodation

	3. Education, training and employment
	4. Education, training and employability

	
	5. Financial management and income

	2. Family and personal relationships
	6. Relationships

	5. Lifestyle
	7. Lifestyle and associates

	6. Substance use
	8. Drug misuse

	
	9. Alcohol misuse

	8. Emotional and mental health
	10. Emotional wellbeing

	10. Thinking and behaviour
	11. Thinking and behaviour

	11. Attitudes to offending
	12. Attitudes

	7. Physical health
	13. Health and other considerations

	4. Neighbourhood
	

	9. Perception of self and others
	

	12. Motivation to change
	

	Care history
	

	Positive factors
	

	Indicators of vulnerability
	

	Indicators of serious harm to others
	


6.1.3 Youth Offending Teams have no access to approved premises.  However, as noted below, as a matter of law no child should want for safe and suitable accommodation.  In addition to the free-standing duties outlined at paragraph 7 below, children’s services have a duty to cooperate with youth justice services where children are managed under MAPPA.  Although the MAPPA guidance issued in 2012 provides little by way of specific guidance for children managed under MAPPA, the guidance is clear that: subjects are entitled to request a summary of the minutes and the duty to cooperate for public protection (also enshrined in statute at section 325 of the Criminal Justice Act 2003) is a firm duty.  The MAPPA Guidance 2012 Version 4, is statutory guidance issued by the Ministry of Justice under s325(8) Criminal Justice Act 2003
. Paragraphs 3.7-3.11 of the guidance provide:
What the duty to co-operate means 

3.7 The principal responsibility for protecting the public from sexual and violent offenders rests with the criminal justice agencies. However, the effectiveness of public protection often requires more than just a criminal justice response. Other agencies, for example those providing help with employment and training, accommodation, and housing, play an important role in helping offenders to resettle and may help to reduce re-offending. The important contribution other agencies can make is also highlighted in cases where offenders have mental health problems or where they pose a risk of harm to children. 

3.8 While the professional starting points and finishing points of all the agencies involved in MAPPA may be different, a formal means of co-operation is required when their responsibilities and expertise overlap. Without co-operation, there is a risk of collision – agencies unintentionally frustrating or compromising the work of one another, sometimes with dangerous consequences. Co-operation also ensures that all agencies involved know what the others are doing. Preventing collision, preventing decisions being made in ignorance of other agencies’ actions, and enabling joint working, is fundamentally what the MAPPA duty to co-operate is about. 

3.9 In practice, the relevant DTC agency should be invited to all MAPPA meetings where the case of an offender in whom it has an interest is discussed. A representative of the agency could attend in person or by video or telephone conferencing where possible. In some cases, the agency will submit a written report. 

3.10 The Strategic Management Board (“SMB”) should include representation at an appropriately-senior level from each of the DTC agencies in the area. This is not a statutory requirement but is highly recommended. 

3.11 MAPPA and the duty to co-operate are a means of enabling different agencies to work together. MAPPA is not a legal entity in itself but is a set of administrative arrangements. Authority rests with each of the agencies involved. While consensus may be reached and joint action agreed, they remain the responsibility of each agency. MAPPA does not aggregate the responsibility and authority of the agencies involved. Instead it clarifies the role each agency is to play. [Emphasis added]

6.1.4 Most Youth Offending Teams will only deal with a handful of child IPPs ever – YJB guidance (Release and Recall Guidance, 2008) is basic and out of date
.
6.1.5 Possible directions at ICM stage: 
· Members may wish to direct that an up to date Asset is prepared by the YOT well in advance of the hearing, including the core profile, the risk of serious harm asset and the risk management plan.
· Members may wish to direct that the Youth Offending Team worker confirms whether or not the case is to be managed under MAPPA, what level it would be managed at if release is granted and to confirm that, if a referral is to be made, it has been made well in advance of the hearing. 

· Members may wish to direct that the Youth Offending Team worker prepares a report for the parole board outlining their risk management plan including accommodation and any proposed licence conditions.

6.2 Young adults– supervision

6.2.1 Young adults, especially IPPs who have recently transferred to probation, may be a rarity and if not properly managed, the transition can cause significant delays in sentence progression and the formulation of release plans.
6.2.2 Approved premises may be available for young adults but may not be considered suitable for under 21s.
6.2.3 Caution is urged in respect of the transfer from Asset to OASys.
6.2.4 Approved premises may not be suitable for under 21s given the distinct needs of this group outlined above.
6.2.5 Many young adults aged 18 – 21  will be ‘care leavers’ within the meaning of the Children Act 1989 (see paragraph 7 for more detail) As such they will be entitled to on-going care and support until they are at least 21.  They should have an allocated ‘personal advisor’ and a ‘pathway assessment and plan’ setting out their needs, and exactly what support they will get, by who and when.  The OM should be able to confirm with the director for children’s services whether or not a young person is a care leaver.
7.
Children and young adults resettlement issues

7.1 
Accommodation and support for children
7.1.1 Any child under 18 who requires suitable accommodation for release will be entitled to an assessment for this by his or her local children’s services under the Children Act 1989; in almost all cases they will be entitled to funded accommodation if released before their 18th birthday.  This is following the House of Lord’s judgment in R (G) v London Borough of Southwark [2009]UKHL 26and subsequent government guidance issued in April 2010
.

7.1.2 The first stage in working out whether a local authority is required to find accommodation and support for a child on release on licence, is to ascertain whether or not the child has an existing care status, and if not, whether or not the child is a ‘child in need’. If the child already has an existing care status, the duty will be owed immediately.  If a child appears to be ‘in need’ then the child will need to be assessed. If that child is found to be both in need and requiring accommodation, the duty is owed.

7.1.3 There is a space on the Asset form for YOT workers to indicate whether a child has any existing care status and it should be clear from the form itself whether or not the child is ‘in need’. 

7.1.4 Possible direction at ICM stage: Members may wish to direct that the Youth Offending Team Worker ascertains whether or not the child has a suitable package of accommodation and support available to him or her; and if appropriate, to make inquiries with the local authority as to whether or not the child has an existing care status under the Children Act 1989 and, if not, to request that a child in need assessment be completed under section 17 of the Children Act 1989.

7.2 Care leavers
7.2.1 Many children aged 16 and 17 will be ‘care leavers’ within the meaning of the Children Act 1989.  As such they will be entitled to on-going care and support until they are at least 21.  

7.2.2 In summary, being a care leaver aged 16 or 17 (a ‘relevant child’) means that a child can expect additional support from the local authority equivalent to that a parent would ordinarily be expected to provide to an older child as he or she reaches independence.  More detail is provided below.  However, the leaving care package should broadly consist of:

· an allocated ‘personal advisor’ to befriend, mentor and advocate on behalf of the young person until he or she is at least 21 years old

· a ‘pathway assessment and plan’ setting out their needs including accommodation, and exactly what support they will get, by who and when – to be regularly updated until the young person is at least 21 years old.

· A power, and in some cases a duty, for the local authority to provide a range of practical assistance which can include advice, funding and accommodation.

7.2.3 The legal criteria for a care leaver is based upon the amount of time a young person has spent in care as a child and when that time occurred. Finding out whether a young person is a care leaver requires a detailed understanding of their past. 

7.2.4 Children can only be designated as care leavers on or after their 16th birthday.  All care leavers under the age of 18 in custody, will be ‘relevant children’.  These are children who are no longer in care (i.e. not accommodated by the local authority) but who are entitled to the leaving care services (under Section 23A of the Children Act 1989). 

7.2.5 A child is ‘relevant’ if:

· he or she is aged 16 or 17 and 

· is not currently being looked after by a local authority, 

· but was, before last ceasing to be looked after, an eligible child. 

7.2.6 A child will have been eligible if 

· he or she is aged 16 or 17 and 

· has been looked after by a local authority for a period of 13 weeks or more, and

· the period began after the child reached 14 years of age and 

· ended after reaching the age of 16. 

7.2.7 Many children in custody should be able to benefit from Regulation 3 of the Leaving Care Regulations 2010 which provides for an additional category of ‘relevant children’ who are:

· aged 16 or 17

· not subject to a care order, and

· on attaining the age of 16 the child was detained, or in hospital, and immediately before being detained or admitted to hospital had been looked after by a local authority for a period or periods amounting in total to at least 13 weeks, which began after the child attained the age of 14.

Sometimes children will meet the criteria for this due to being remanded into local authority care.

7.2.8
If a child is ‘relevant’, under section 23 B of the Children Act 1989, the local authority must:
· take reasonable steps to keep in touch 

· appoint a personal adviser 

· carry out an assessment of needs 

· prepare a Pathway Plan 

· safeguard and promote the child’s welfare and 

· provide support by maintaining, or providing or maintaining, him or her in suitable accommodation, unless satisfied that his or her welfare does not require it. 

This last duty is particularly relevant to children leaving custody, as they will frequently require the provision of accommodation to ensure their welfare (including sometimes their liberty) is safeguarded. Paragraph 3.3 of Volume 3 Children Act 1989 Guidance and Regulations: Planning Transition to Adulthood for Care Leavers specifically warns that services to children should not cease just because they are detained
:

7.2.9
Regulation 9 (2) and (3) of the Care Leavers (England) Regulations 2010 clearly sets out the requirement to ensure that accommodation is suitable.  It establishes that “suitable accommodation” means accommodation:
(a) which so far as reasonably practicable is suitable for the relevant child in the light of their needs, including any health needs and any needs arising from any disability,

(b) in respect of which the responsible authority have satisfied themselves as to the character and suitability of the landlord or other provider, and

(c) in respect of which the responsible authority have, so far as reasonably practicable, taken into account the relevant child’s—

(i) wishes and feelings, and

(ii) education, training or employment needs.

7.2.10
In deciding whether accommodation is suitable for a relevant child, the responsible authority must have regard to the following matters which are set out in Schedule 2 of the Regulations:

1) In respect of the accommodation, the—

(a) facilities and services provided,

(b) state of repair,

(c) safety,

(d) location,

(e) support,

(f) tenancy status, and

(g) the financial commitments involved for the relevant child and their affordability.

2) In respect of the relevant child, their—

(a) views about the accommodation,

(b) understanding of their rights and responsibilities in relation to the accommodation, and

(c) understanding of funding arrangements.

7.2.11
A pathway plan for a relevant child must deal with all the issues outlined in the Care Leavers (England) Regulations 2010 (Regulation 6 and Schedule 1).  This includes:

1) The nature and level of contact and personal support to be provided, and by whom, to the child or young person.

2) A detailed plan for the education or training of the child or young person.

3) How the responsible authority will assist the child or young person in relation to employment or other purposeful activity or occupation.

4) Contingency plans for action to be taken by the responsible authority should the pathway plan for any reason cease to be effective.

5) Details of the accommodation the child or young person is to occupy (including an assessment of its suitability in the light of the child’s or young person’s needs, and details of the considerations taken into account in assessing that suitability).

6) The support to be provided to enable the child or young person to develop and sustain appropriate family and social relationships.

7) A programme to develop the practical and other skills necessary for the child or young person to live independently.

8) The financial support to be provided to the child or young person, in particular where it is to be provided to meet accommodation and maintenance needs.

9) The health needs, including any mental health needs, of the child or young person, and how they are to be met.

7.2.8 An unlawful pathway plan that does not adequately deal with these issues can be challenged.
7.2.9 Possible directions at ICM stage: 
If the child’s care status is unclear, members may wish to direct the YOT to make inquiries and ascertain whether or not a child is a care leaver and provide the name of the relevant local authority representatives.

If the child is known to be a care leaver, members may wish to direct that the pathway assessment and plan be provided and, if appropriate, for a representative from the local authority to attend the hearing to explain it.

7.3
Children in need

7.3.1
Children aged under 16 or who are 16 and 17 but are not ‘care leavers’ may be ‘children in need’ under s17 of the Children Act 1989 and entitled to support and accommodation from social services.  According to caselaw (outlined below) a child who is both ‘in need’ and ‘requires accommodation’ will be entitled to it from their home local authority as a looked after child.  Therefore where a child is facing a parole hearing where release is to be considered and has nowhere suitable to live, the first stage in the triggering the accommodation duty is for the child to be referred for a section 17 ‘child in need’ assessment.

7.3.2
Section 17 of the Children Act 1989 imposes on local authorities a general duty to safeguard and promote the welfare of children in need in their area.  Under section 17(10) of the Children Act 1989, a child is in need if:

· they are unlikely to achieve or maintain, or have the opportunity of achieving or maintaining, a reasonable standard of health or development without the provision for him of services by a local authority under Part III of the Act, or

· their health or development is likely to be significantly impaired or further impaired, without the provision of such services, or

· they are disabled.

7.3.3
The threshold for meeting section 17 is low: a child does not need to be in ‘dire straits’ to be eligible for help under this section but to simply be ‘likely’ to suffer in some way in terms of his or her standard of living, health or development if help is not provided by the local authority.

7.3.4
While there is a power to accommodate a child under section 17, case law has made it very clear that where a child requires accommodation (as in the case of a child being released on licence), this should be done under section 20 of the Children Act 1989.  In fact, where a child is both a child in need and requires accommodation, the courts have held that there is a duty to accommodate the child. The House of Lords judgment in R (G) v London Borough of Southwark [2009] UKHL 26states that homeless 16 and 17 year olds must be offered social care services under section 20 of the Children Act 1989.  If a child is accommodated under s20 of the Children Act 1989, he or she becomes ‘looked after’ and is essentially in voluntary care.  If the child is under the age of 16, his or her parent must consent to it.  If the child is 16 or 17 then he or she must consent to it.
7.3.5
Under Section 20(1) of the Children Act 1989, local authorities must provide accommodation for a child in need who requires it as a result of:

· there being no person who has parental responsibility for him; or 

· his being lost or having been abandoned; or 

· the person who has been caring for him is prevented (whether or not permanently, and for whatever reason) from providing him with suitable accommodation or care.

7.3.6
The nature of section 20 has been reviewed by the courts in several recent cases.  There is now a clear body of case law to confirm that section 20 confers a duty and not a discretion to accommodate a child who meets the criteria.
  A key question as to whether or not a child over 16 meets the criteria is whether or not the child requires ‘accommodation’ or simply ‘help with accommodation’.  In the case of a child leaving custody on licence, it is highly likely that the child will require accommodation rather than merely help with accommodation.

7.3.7
Possible direction at ICM stage: If the child has no suitable accommodation, members may wish to direct the YOT to ascertain the outcome of a child in need referral.
7.4
Accommodation and support for young adults: 

7.4.1
Accommodation and support options for young adults are different from those available for children and adults over the age of 21.
7.4.2
Young adults will be eligible for accommodation in approved premises.

7.4.3
Young adults aged 18 – 20 who are in custody are likely to meet the priority need criteria as determined by the Homelessness (Priority Need for Accommodation) (England) Order 2002 and section 189 of the Housing Act 1996.  Such a young person will fall into either or both of the following categories:

· Priority need as an 18 – 20 year old, having been in care between the ages of 16 - 18:Children/young people are priority need as a result of having been accommodated, looked after or fostered for at least one day between their 16th and 18th birthdays.
· Priority need as a person who is vulnerable as a result of being detained:People who are considered vulnerable as a result of coming from institutional backgrounds such as prison are also a priority need.
There is no legal reason why accommodation under the Housing Act cannot be arranged in advance.

7.4.4
However, if young adults are care leavers (see 7.2.5 – 7.2.6 above) they will become ‘former relevant children’ on their 18th birthdays.  If they are not able to obtain suitable accommodation through probation or under the Housing Act, they may be entitled to accommodation and support under the Children Act 1989.  This is because section 23C of the `Children Act 1989 provides:

(1) Each local authority shall have the duties provided for in this section towards—

(a) a person who has been a relevant child for the purposes of section 23A (and would be one if he were under eighteen), and in relation to whom they were the last responsible authority; and

(b) a person who was being looked after by them when he attained the age of eighteen, and immediately before ceasing to be looked after was an eligible child,

and in this section such a person is referred to as a “former relevant child”.

(2) It is the duty of the local authority to take reasonable steps—

(a) to keep in touch with a former relevant child whether he is within their area or not; and

(b) if they lose touch with him, to re-establish contact.

(3) It is the duty of the local authority—

(a) to continue the appointment of a personal adviser for a former relevant child; and

(b) to continue to keep his pathway plan under regular review.

(4) It is the duty of the local authority to give a former relevant child—

(a) assistance of the kind referred to in section 24B(1), to the extent that his welfare requires it;

(b) assistance of the kind referred to in section 24B(2), to the extent that his welfare and his educational or training needs require it;

(c) other assistance, to the extent that his welfare requires it.

The Court of Appeal in R (O) v Barking LBC
 held that “assistance” within the meaning of s23C(4)(c) includes the power to provide accommodation to a former relevant child.  In practice this means that if a young person has no viable alternative, the local authority is under a duty to step in and provide a safety net.
7.4.5
Young adults aged 18 – 21 who are ‘care leavers’ within the meaning of the Children Act 1989 are called ‘former relevant children’ and will be entitled to on-going care and support until they are at least 21.  In summary, being a care leaver aged 18 -21 (a ‘former relevant child’) means that a young person can expect additional support from the local authority equivalent to that a parent would ordinarily be expected to provide to an older child as he or she reaches independence.  More detail is provided below.  However, the leaving care package should broadly consist of:

· an allocated ‘personal advisor’ to befriend, mentor and advocate on behalf of the young person until he or she is at least 21 years old

· a ‘pathway assessment and plan’ setting out their needs including accommodation, and exactly what support they will get, by who and when – to be regularly updated until the young person is at least 21 years old.

· A power, and in some cases a duty, for the local authority to provide a range of practical assistance which can include advice, funding (usually provided in the form of a leaving care grant) and accommodation (see 7.4.4 above).

7.4.6

Possible direction at ICM stage: 

· If the young person’s care status is unclear, members may wish to direct the YOT or Offender Manager to make inquiries and ascertain whether or not a child is a care leaver and provide the name of the relevant local authority representatives.

· If the child is known to be a former relevant child, members may wish to direct that the pathway assessment and plan be provided and, if appropriate, for a representative from the local authority to attend the hearing to explain it.

Annex 1: Juveniles and adult HMP Detainees: Consultation 

1
Introduction

1.1 This paper proposes to consolidate and review the policy on oral hearings for juveniles and their prioritisation for listing and whether the prioritisation framework needs to be revised with regard to adult HMP detainees. The HMP Detainee proposal can be found at paragraph 6 after detailed consideration of the position on juveniles.

2
Proposals by the Howard League

2.1
The Howard League, in addition to supporting the continuation of the current policy of providing an oral hearing to those serving extended sentences for public protection who applied for parole while under the age of 18, proposes the following:

a) The suitability for re-release of children serving determinate sentences who have been recalled will be considered on the papers within 14 days of recall; they will be entitled to an oral hearing if release is not directed on papers.

b) All children serving life sentences, including indeterminate sentences for public protection, will be entitled to an oral hearing.

It should be noted that the Parole Board cannot create a policy that is outside its control, so it will not be possible for the Board to consider whether or not recall cases can be considered within 14 days of recall. This will be a matter for the Secretary of State to consider if such cases can be referred that quickly.

Paragraphs 3.1 to 3.5 below provide an analysis of the cases and legislation referred to by the Howard League. 

3
The legal position: case law developments

3.1 R (K) v Parole Board
The Parole Board’s current policy of sending all juvenile EPP cases direct to an oral hearing was introduced in January 2008 and was developed as a result of the case of Khojani (reported as R (K) v Parole Board). 

This was a case where K had received no assistance in making his application, nor had he been informed of his right to legal representation or to request an oral hearing. Since then, support and information available to under 18 year olds is much improved and the same circumstances are unlikely to repeat themselves now (see report to ET dated October 2009 at Annex B).

In K the court stated at paragraph 28:


“At the relevant time K was 14 years old. In my view, Mr Wise of Counsel, who appeared for K, was correct to submit that the Board was obliged to be particularly scrupulous in observing its obligations of fairness in a case concerning the liberty of one so young. Mr Smith (for the Board) submitted that the application was simply a routine application which the Board could easily conduct on the papers without more. In my view, it is just such a routine approach which was at fault here.”

The court also agreed that the law “may frequently require more exacting standards of fairness on the part of authorities dealing with children than would be necessary or appropriate in the case of an adult… Moreover the common law obligations of fairness towards children may also be informed by reference to the UN Convention on the Rights of the Child.” 

While the Board at the time applied its policy only to EPP cases such as K’s, the principles examined in the case equally apply to all juveniles. 

3.2
R (M) v the Chief Magistrate [2010] EWHC 433 (Admin)

This was a case where an additional 10 days had been added on to the Claimant’s determinate sentence as a result of an adjudication. As such, it took the Claimant’s release date closer to his 18th birthday, not enabling him to take the benefit of the Children Act and the support and supervision he would then be able to receive from Social Services up to and beyond his 18th birthday. It was recognised that in order to continue to receive support from Social Services beyond the age of 18 (known as leaving care rights), a child must have been the subject of such support for at least 13 weeks prior to his 18th birthday. The effect of the additional 10 days meant that the Claimant would not meet this 13 week requirement and not be able to take advantage of the support that would otherwise be available to him. The court stated that:

“…the welfare of the child is an important and indeed fundamental consideration in determining how a child who has committed offences should be dealt with.”

It is worth noting that this adjudication was one of around 78 adjudications the Claimant had received during his 2 year sentence, but the benefit both to him and to the public in terms of risk in enabling him to receive the support of Social Services up to and beyond his 18th birthday was such that the court quashed the 10 day sentence. While it does not follow that the Board should have less regard for public safety when making its decision on release for someone who is about to reach their 18th birthday due to the additional support they would receive on release, this case provides a strong argument for the prioritisation of cases for juveniles generally and particularly for 17 year olds.

3.3
Re Thompson and Venables
In the 1997 House of Lords case regarding the Claimant’s challenge to the Home Secretary’s decision to increase their tariff to 15 years, Lord Browne-Wilkinson said:

“The child's welfare is not paramount: but it is one of the factors which must be taken into account.”

This comment was recognised in Lord Woolf’s 2001 recommendation on the tariff. Lord Woolf also noted:

“They are both now 18 years of age. Being 18 they would be due to be transferred to young offender institutions. The reports make clear that the transfer would be likely to undo much of the good work to which I have referred. Having been living in an unnaturally protected environment, they are unprepared for the very different circumstances in which they would be detained in a young offender institution. They are unlikely to be able to cope, at least at first, with the corrosive atmosphere with which they could be faced if transferred. There is also the danger of their being exposed to drugs, of which they are at present free.”
Clearly, the circumstances of Thompson and Venables are singular, having been in secure accommodation from the ages of 10, so the effect of a transfer to a YOI in their case would likely be more dramatic than a similar transfer of an 18 year old who had been in custody for a far shorter period. This again provides a strong argument for the prioritisation of oral hearings for juveniles and also carries some weight to the argument that an oral hearing ensures that exacting standard of fairness referred to in K’s case. Provision of an oral hearing, if release is not directed on the papers, leaves no doubt that every opportunity to make representations on progress and suitability for release (particularly in the case of juvenile offenders who have not had the opportunity to undertake the same sort of accredited offending behaviour programmes as adults) has been provided by the Board.

3.4
S44 Children and Young Persons Act 1933

This section provides that:

“Every court in dealing with a child or young person who is brought before it, either as an offender or otherwise, shall have regard to the welfare of the child or young person and shall in a proper case take steps for removing him from undesirable surroundings, and for securing that proper provision is made for her education and training.”

While it has not been tested whether or not the Parole Board ought to have regard to the C&YP Act, the Parole Board is regarded as a court for the purposes of the ECHR and further, it is logical that Lord Browne-Wilkinson’s comment quoted above with regard to a decision of the Home Secretary, could and should just as easily apply to a decision of the Parole Board. While the welfare of the child is not paramount, it must be one of the factors taken into account. 

3.5
UN Convention on the Rights of the Child (the Convention)
Similarly, the applicability of the Convention to the Parole Board has not been tested before the courts. However, given that it is a UN Convention to which the UK is a signatory and that the Board is a public body created by statute, it again seems logical for us to take the Convention into account when creating and applying Parole Board policies and procedures.

Reproduced below are the articles relevant to the Board’s work:

Article 3 

1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 

Article 12 

1. States Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. 

2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law. 

In the case of K (above), while Mr Justice McCombe said that common law obligations of fairness may also be informed by the Convention, he went on to say:

“In my view the Convention must there (Article 12 1 & 2) be envisaging that the opportunity to be heard must be rendered effective by the provision of appropriate adult assistance where possible. It is not in my view necessary to specify what the nature of such assistance should be.”

Arguably, it also does not automatically follow that the opportunity to be heard must be before an oral hearing, in the same way that Article 5(4) ECHR does not require an oral hearing for an effective review.

Articles 37 and 40 are also related to deprivation of liberty but are of less direct relevance to the role of the Parole Board apart from article 37(b):

Article 37

States Parties shall ensure that: 

(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. The arrest, detention or imprisonment of a child shall be in conformity with the law and shall be used only as a measure of last resort and for the shortest appropriate period of time; 

This supports the argument that where we have decided an oral hearing should take place, under 18 year olds ought to receive top prioritisation in the context of the oral hearings listing backlog. 

4
Recommendation

4.1
While it may be possible for the Board to defend individual cases where we direct that no oral hearing is required that does not necessarily mean that the current policy not to provide an oral hearing by right for all juvenile cases is the right policy in light of the principles identified. 

An objective analysis of the issues leads to the conclusion that in terms of what the Board should be doing, in the spirit of the principles demonstrated in case law, the Children and Young Persons Act and the UN Convention is that, where there is no possibility of release on the papers, the correct approach of the Board should be to ensure every chance is provided for a juvenile to make representations to seek release. This can be achieved by providing oral hearings if release is not directed on a paper review. Of course, an oral hearing will not necessarily mean that the juvenile has an increased chance of release, but the purpose of the policy recommended would be to ensure that we are designing a policy that meets the requirements of the above referenced legal position and is designed in the spirit of the principle of keeping juveniles in custody as a last resort and for the shortest possible time, and applying more exacting standards of fairness for juveniles than would be required for adults.
4.2
It is therefore proposed that the Board adopts the following policies:

a) The policy where all EPP parole applications are progressed directly to an oral hearing is to continue;

b) The suitability for re-release of children serving determinate sentences who have been recalled will be considered at an oral hearing if release is not directed on papers;

c) All children serving life sentences or indeterminate sentences for public protection, will be progressed through ICM directly to an oral hearing; and

d) The Listing Prioritisation Framework be revised to assign all under 18 year old offenders top priority alongside adult recall cases.

5
Numbers involved

The number of juveniles in the system who will still be under 18 by the time the Board is reviewing their cases is relatively low; any change in policy will not therefore have a huge impact on the system in terms of resources or have a material effect on the current oral hearing backlog.

So far as EPPs are concerned, there are only a handful left in the system who will be under 18 at the time of their PED, although we have not been able to ascertain precisely how many there are. We already have 5 of these referred to us and all are already on their way to or listed for an oral hearing.

There are currently around 66 juveniles in the system serving indeterminate sentences who will be under 18 at the time of tariff expiry.

Recall numbers are proving difficult to quantify, but again, numbers are expected to be relatively low. 

6
HMP Detainees and prioritisation

The case of Chindamo which was taken to JR in May 2010 raised the question of HMP Detainees’ status in terms of prioritisation. The Board was asked to consider a review of the prioritisation framework with regard to HMP prisoners.

In the case of Chindamo, the Board accepted the legal advice it received and assigned Chindamo priority for the next listing exercise due to his exceptional circumstances. The JR proceedings were therefore withdrawn. The Board did not concede that the refusal by the ICM member to assign such priority was unlawful or irrational, but the case was clearly arguable and a decision taken not to defend the JR was made on the facts of the case.

The principle that an HMP detainee can apply to have his tariff period reviewed at any point during his sentence (and of particular relevance after he has attained the age of 18 years) was one of the main submissions made in the case of Chindamo with regard to the Board’s lack of distinction in its listing framework between adult lifers and adult HMP detainees. The Board’s view is that it is not arguable that all adult HMP detainees will fall into the category of exceptional circumstances simply by virtue of the fact that they were sentenced as a child and the accompanying purposes and reasons of such a sentence compared to an adult life sentence.
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Assessing the risk posed by young people

Introduction 

The juvenile oral hearings policy states that all young people sentenced to an extended sentence for public protection (EPP)
 or any form of indeterminate sentence will be automatically entitled to an oral hearing and will also be given the highest priority for listing. This policy also provides guidance on the swift consideration of cases where a young person who has received one of the above sentences has been released and is subsequently recalled when they are aged 18 or under.  In reality, very few young people receive such a sentence and even fewer of these young people will be aged 18 or under when they reach their tariff date or are recalled. Therefore, as Parole Board members, it will be quite rare for you to be asked to assess the risk posed by a young person. However, despite being small in number, this group of young people, by definition, will have either committed an offence of murder, or committed an offence that has caused serious harm and at the point of sentence were judged to be at significant risk of committing further serious offences. These young people also frequently have disturbed backgrounds and have experienced extreme developmental disadvantage. Consequently, this group of young people poses a unique challenge to professionals working with them and members of the parole board who have to assess the risk they pose after a period of time in custody. 

This document provides a brief overview of adolescence so that members can familiarise themselves with the developmental context in which young people commit offences. Some general principles underpinning the risk assessment of young people are then outlined, and this is followed by an overview of the assessment tools commonly used by professionals when they are assessing the risk posed by young people who come before The Parole Board. Due of the nature of the crimes these young people will have committed, there is an emphasis on measures that assess the risk of future sexual and violent offending. There are currently no standardised or validated risk assessment instruments for use with young fire setters (Fritzon, Dolan, Doley & McEwan, 2011). 
1. The nature of adolescence 

Adolescence is typically viewed as the transitional stage between childhood and adulthood. Adolescence usually takes place during the teenage years, but the changes that characterise this developmental stage can begin earlier, during the preteen years (ages 9-12), and some young people do not reach maturity and achieve independence until their early twenties. When young people are going through adolescence they experience a range of biological, physical, intellectual, psychological, social and emotional changes. These changes can be rapid at times, and can be distressing and confusing for many young people. However, the changes that take place are essential to prepare young people for adulthood. As young people make this important transition they are striving for independence, and a self-identity separate from the one they share with their family. 

When young people are going through adolescence, they typically display a range of behaviours that adults around them may view as difficult and challenging. They can show negative attitudes towards many things that previously they felt quite positive towards, for example their relatives, teachers, and social activities such as sports and hobbies. They often demonstrate active and passive resistance to what appear to be quite reasonable requests. Adolescents often engage in deceptive behaviour and lying. This is often done as a way to try and gain more freedom, and or, in an attempt to evade being caught for wrongdoing. A behaviour that causes a great deal of concern for the parents and carers of adolescents is that peers become much more influential than adults. Young people in this stage of development often engage in risk taking behaviour and this frequently includes experimentation with drugs, alcohol, their self-expression and sexual-identity. Young people going through this transitional stage of development often feel desperate to fit in, and this becomes incredibly important to them. More recently, the advent of cognitive neuroscience and functional neuro imaging has brought opportunities to study both the neurobiology underpinning these processes as well as the drastic changes that take place in the brain throughout adolescence (Ernst, Pine, Hardin, 2008).

As young people progress through adolescence they all have an increasing number of important choices to make. Research suggests that when making these choices adolescents are influenced by their cognitive and psychosocial immaturity (Scott &Grisso, 1997). For example, when making choices, adolescents tend to focus on immediate gratification rather than longer-term consequences of their actions. They are more likely to focus on their own needs and wants, and they fail to consider the perspective of other people. Young people often lack self-reflection, and when asked why they did something they are frequently unable to explain their motives. They will also sometimes go on to repeat the same mistake again. It is also worth remembering that by definition, adolescents lack experience to guide their choices.

This is important, because young people who commit offences, even those who commit very serious offences, are subject to the same developmental processes as young people who remain offence free. Young people who commit offences demonstrate the same cognitive and social immaturity as other young people so, whilst we might describe young people who commit offences as impulsive, lacking in perspective taking skills/empathy and having no insight, these are just labels for the features of very typical adolescent behaviour.  It is good for parole board members   to remain aware of this developmental context when thinking about young peoples’ offending behaviour, their behaviour in custody and also their post release behaviour in the case of recalls.
2. Some general principles underpinning the assessment of risk for young people 

· Adolescent offending frequently fits into two patterns, ‘adolescent limited’ where offending decreases and then stops in late adolescence, and ‘life course persistent’ where offending continues and can sometimes escalate in frequency and severity as the young person enters adulthood(Moffit et al, 2001). Unfortunately, there is presently no empirically validated instrument that can be used to help professionals identify which young people are most likely to go onto commit further offences, or to what extent individual treatment interventions may impact on this. Although the development of tools for assessing the risk of (re)-offending that children and young people pose is in its infancy (The Scottish Centre for Crime and Justice Research, 2007), the tools described below are considered to assist in the process by making use of the best available clinical data to guide risk assessment decisions. 
· Although it is very difficult to differentiate between the young people whose offending is ‘adolescent limited’ versus those who will continue to offend into adulthood, it is worth remembering that the vast majority of young people who commit criminal offences do simply ‘grow-out’ of offending through the normal process of maturation (Moffitt, 2003). 
· Adolescents who commit offences are a heterogeneous group with a diverse range of needs, who by definition, are going through a process of considerable change. These young people are not ‘little adults’; they are better described as ‘moving targets’ (Borum, Bartel, & Forth, 2006). Therefore adult risk assessment models and procedures should not be applied to them. The challenges of assessing the risk of reoffending posed by these young people are immense, and as a start point theyshould only be assessed using age appropriate risk assessment tools that allow for the appropriate consideration of developmental factors. It is also vital that any instrument used to assist in assessing the risk a young person poses, must have been evaluated and must be currently relevant to both the offender and offence type (Kemshall & Wood 2007). 
· There is an increasing interest and a growing research base in ‘strength-based’ assessments and interventions for both adults and young people (Ward & Stewert 2003). Strengths, or as they are sometimes referred to, protective factors, are the factors that moderate or ‘buffer’ the effects of risk that young people are exposed to. Research suggests that protective factors play an important role in decreasing recidivism among young offenders (eg: Jessoretal 1995, Carr, 2001). Therefore any assessment of young people should focus on the young person’s strengths and protective factors, as well as risk factors.

· Because young people can change relatively quickly compared to adults, their risk should be assessed frequently (Bailey, 2002).  
· Risk is dynamic (subject to change), contextual (highly dependant on circumstances) and continuous (varying along a continuum of probability). Therefore any statements made about the risk a young person demonstrates should express the degree and nature of the risk in a given set of circumstances. Statements about risk should also distinguish between risk of re-offending and risk of harm, (The Scottish Centre for Crime and Justice Research, 2007).

· Most of the risk assessment tools described below are designed to be used with young people up to the age of 18, and most adult risk assessment tools are designed to be used with people aged 18 or over. Many items contained within adult risk assessment tools relate to adult functioning (for example many short term marital relationships, problems in intimate relationships, employment problems), and if a young person committed their offence at a young age, and/or has been in custody for a long time, many of these items will not be relevant to these young people. Consequently, these tools can be of limited use when attempting to understand the factors that influenced a young person’s offending. Professionals should take the developmental stage, life experiences and maturity of the young person into account when evaluating the applicability of specific tools to an individual. When working with young people aged 17-21, professionals are advised to use their discretion as to whether it is clinically more helpful to use instruments designed for young people or those designed for adults (e.g.: Risk Management Authority, 2007). Professionals should be to explain the reasons for their choice of assessment tool to panel members.  
· Only suitably qualified professionals should carry out risk assessments with young people. This should include having: specific training in child and adolescent development and youth offending; relevant practical experience of working with this particular group, and specific training in any risk assessment tools they plan to use
. If members have any concerns about the suitability of the professional concerned to present risk evidence to them, they should not be afraid to ask for confirmation of the above. 

Commonly used risk assessment measures 

There are few risk assessment measures for use with children and young people, and even fewer of these have been systematically evaluated or validated. For a comprehensive review of the reliability and validity of all measures that are available for use with young offenders, please see ‘Risk Assessment Tools Evaluation Directory: RATED’ (2007), published by The Risk Management Authority Scotland. This publication is available from http://www.rmascotland.gov.uk.
The following gives an overview of the tools that are most commonly used by professionals in the field and consequently are most often seen in parole dossiers. They relate to violent and sexual offending and emerging psychopathic traits only.  
There are currently no standardised or validated risk assessment instruments for use with either adult or juvenile fire setters (Fritzon, Dolan, Doley & McEwan, 2011). However, when working with juveniles, Fritzon ETal support the use of functional assessment to inform clinical formulation and to assist with identifying the risk factors/treatment needs that an individual presents with. Functional assessment approaches emphasise the environment in which the behaviour takes place and what the advantages of that behaviour may be for the individual. They focus on why the behaviour is taking place by attempting to understand the positive and negative consequences of the behaviour, in other words, what is maintaining or strengthening the behaviour. 
ASSET is the framework for assessment of all young people involved in the criminal justice system, and is frequently seen in dossiers. This assessment tool is not reviewed here, firstly because a comprehensive review of this assessment measure is contained in the ‘Guidance on Risk Assessment’ document published by The Parole Board. Secondly ASSET is currently under review and a new version is due to be published shortly. 

	Name 


	Structured Assessment of Violence Risk in Youth  - SAVRY

	Publisher 


	Borum, Bartel & Forth (2006)

	What does it measure? 


	Violence risk in young people 

	Who is it for? 


	Young males and females aged between 12 and 18 

	What factors are considered 


	Static and dynamic factors 

Risk and protective factors 

	Description of test  


	CR-@)A framework for understanding violence risk in adolescents based on structured professional judgement. It consists of a checklist of 24 risk factors drawn from existing research and professional literature on adolescent development and on violence and aggression in youth.  Six protective factors are also included. The risk factors are divided into four domains as follows:    
· 10 historical (static) factors based on past behaviour and experiences  
· 6 social/contextual (dynamic) factors that consider the influence of interpersonal relationships 
· 8 individual/clinical (dynamic) factors that consider the young person’s attitudes and psychological and behavioural functioning 

· 6 protective (dynamic) factors that consider the individual and contextual factors that can ‘buffer’ the effects of other risk factors 

Clinical interview and collateral review are used to gather information to rate the items. The severity of the historical, social and individual items are coded as low, moderate or high. The protective factors are coded as either present or absent. 



	Outcome 
	An overall summary risk rating of the individual’s future risk of violence as low, moderate or high – this is a clinical judgement 



	Is use of the test supported by independent research? 
	There is a growing body of research evidence that suggests the SAVRY is a valid tool for estimating the risk of future violent offending for young people. 
· The following research has found that the SAVRY is able to predict violent outcomes/re-offending in a range of settings and countries, (Walkington 2006, Lodewijks et al 2008, Welsh et al 2008, Dolan & Rennie, 2008).
· Singh et al (2011) found that that the SAVRY provided the highest rate of accuracy for predicting violent re-offending when compared to 6 other frequently utilised violence risk assessment tools. The authors’ conclusion was that the ‘SAVRY should be routinely used when assessing violence risk in adolescents’.
· Peeney et al (2010) demonstrated that the SAVRY is equally predictive of violent and non-violent reoffending for both male and female young offenders.
· Rennie & Dolan (2010),demonstrated the importance of assessing protective factors. Their research showed that the total number of SAVRY protective factors was predictive of desistance from re-offending.



	
	


	Name 


	Psychopathy Checklist: Youth Version (PCL:YV) 

	Publisher 


	Forth, Kosson & Hare (2003) 

	What does it measure? 


	The interpersonal, affective, anti-social and behavioural features (traits) of psychopathy in young people 

	Who is it for? 


	Young males and females aged between 12 and 18years of age – the age of applicability is not yet firmly established 



	What factors are considered 


	Static and dynamic factors



	Description of test  


	The PCL:YV is a ‘downward extension’ of the PCL-R that is used with adults. The PCL:YVuses a structured interview and collateral information to assess psychopathic traits in young people. 20 items are measured, and each item is measured on a 3-point scale (0 = the item does not apply, 1 = item applies somewhat, 2=item definitely applies), based on the items pervasiveness, severity, and chronicity. The maximum overall score is 40 and sub factor scores can also be calculated. An individual’s score can be compared to a normative sample for the PCL:YV which includes 2,438 youth from the North America and the UK. No cut-off scores have been established to make categorical classifications of psychopathy or violence risk.


	Outcome 
	A dimensional score for the presence/severity of traits and or percentiles compared to the normative group. 



	Is use of the test supported by independent research? 
	A research growth area – BUT fundamental questions remain about the nature of psychopathy in young people. 

· In a review of developments in psychopathy and their application to children and adolescents, Dolan (2004) advised caution in the use of the PCL:YV with young people except for treatment planning purposes.
Research supporting the use of PCL:YV with young people includes the following: 

· Catchpole & Gretton (2003) demonstrated a good relationship between the PCL:YV and both general and violent reoffending.
· Murrie et al (2004), found that PCL:YV scores are strongly correlated with violent offence history (charged or convicted), non-adjudcated violence (reported but not charged), and institutional violence as well as measures of the severity and degree of instrumental violence.

· Vincent et al (2008) found that the PCL:YV was a significant predictor of both violent and non-violent offending for boys but not for girls. The authors caution against the use of the PCL:YV as a measure of risk for girls.

· These concerns were echoed by Odgers et al (2005), who found no relationship between psychopathy and future offending for girls.

· Gretton et al (2004) found that the risk for violence in early adulthood was greater for those who had a high PCL:YV score as a young person compared to those who had a low score. However, it must be noted that little is known about the PCL:YV’s predictability over longer periods of time, particular into adulthood.

· The utility of PCL:YV with young sexual offenders has not been established (The Scottish Centre for Crime and Justice Research, 2007).


	Name 


	Assessment, Intervention & Moving on Project - AIM 

	Publisher 


	 Youth Justice Board for England and Wales  (2004) 

	What does it measure? 


	AIM provides a framework for a shared approach to tacking sexually harmful behaviour in young people. The Aim assessment tool is embedded in that approach 



	Who is it for? 


	Young people aged 10-18

	What factors are considered 


	Static and dynamic factors

Risk and protective factors

	Description of test  


	Measures offence-specific factors, developmental factors, the role played by parents/carers and the community/environment. The young person’s risk, needs, capacity to change, and degree of parental/carer support is also considered. Strengths are measured (e.g. a young persons motivation to change, positive relationships the family’sability to support and supervise) and concerns (e.g.previous convictions, callousness dysfunctional family). AIM was designed to inform both treatment and risk management; it was not designed to assess change. 



	Outcome 
	A rating of high to low concern and low to high strength, plotted on a matrix.



	Is use of the test supported by independent research? 
	Following a review of research and practice in risk assessment and risk management of children and young people engaging in offending behaviour, The Scottish Centre for Crime and Justice Research (2007), concluded that there are currently no scientifically validated test or instrument in the UK that can reliably determine whether or not a young person will commit a subsequent sexual offence. Griffin & Beech did evaluate AIM in 2004. 

· The evaluation found that practitioners are consistent in their use of AIM; they had good inter-rater reliability. They also reported that they found it a  a useful tool. The authors concluded that the assessment tool ‘holds promise’ as a reliable and valid instrument.

· A 12-18 month follow-up of 27 young people assessedusing the AIM framework identified one young person who had committedfurther sexual offences. This young person was assessed as high concern and low strength. However, there are currently no studies that establish if AIM can predict sexual reoffending in young people.




	Name 


	The Estimate of Risk of Adolescent Sexual Offence Recidivism - ERASOR 

	Publisher 


	Worling & Curwen (2001)

	What does it measure? 


	The characteristics known to be associated with a high risk of future sex offending in young people aged 12-18.Was intended to only measure the short-term risk of sexual re-offending. 

	Who is it for? 


	Young people (male and female) aged 12-18.

	What factors are considered 


	Static and dynamic factors 

Risk factors only 

	Description of test  


	The ERASOR contains 25 risk factors (16 dynamic and 9 static) from 5 domains: 
· Historical sexual assaults (static) 9 items
· Sexual interests attitudes and behaviours (dynamic) 4 items 
· Psychosocial functioning  (dynamic) 6 items 

· Family/environmental functioning (dynamic) 4 items 
· Treatment (dynamic) 2 items
It is an empirically guided checklist. Information for the assessment is gathered using both clinical interviews with the young person, relevant others and collateral file information. Each factor is then coded as present’, possibly/partially present’, not present or unknown.  The dynamic factors can be used to inform treatment planning and risk management strategies. The final risk estimate of low, medium or high riskis a clinical judgement, based on the number and combination of risk factors present. 



	Outcome 
	A risk estimate of low, medium or high risk – this is a clinical judgment .



	Is use of the test supported by independent research? 
	Following a review of research and practice in risk assessment and risk management of children and young people engaging in offending behaviour, the Scottish Centre for Crime and Justice Research (2007), concluded that there are currently no scientifically validated test or instrument in the UK that can reliably determine whether or not a young person will commit a subsequent sexual offence. However, the ERASOR has been subject to validation studies in the US including the following:  

· The most recent meta-analysis provides support for the use of the ERASOR in assessing the risk of sexual re-offending in adolescents (Viljoen et al, 2012).

· Worling, Bookalam & Litteljohn (2012), found that various ratings and scores from the ERASOR were significantly predictive of sexual reoffending. The authorsconcluded that these results add to the emerging research supporting the reliability and validity of structured risk assessment tools for adolescent sexual recidivism.
· Worling & Langstrom (2003) published a narrative review of the literature identifying risk factors for criminal recidivism and risk assessment procedures among adolescents who offend sexually. This review considered all of the risk factors contained in the ERASOR, with many of them appearing on the list of ‘supported’ risk factors and the rest appearing on the lists of ‘promising’ or ‘possible’ risk factors. None of the risk factors contained in the ERASOR assessment appeared on the list of ‘unlikely’ risk factors.   
· Worling (2004), found that preliminary data on the reliability and validity of the ERASOR support this as a tool that can be scored reliably by clinicians This study also demonstrated that the ERASOR is able to differentiate between those adolescents who are known to have sexually offended after being sanctioned by an adult, versus those who had never been sanctioned. 
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�Almost all young people sentenced to an extended sentence for public protection (EPP) are now automatically released at the half-way point in their sentence. 





�or be supervised by someone who is suitably qualified to use the tool. 
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