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Lancashire County Council Submission to the Public Sector Equality Duty (PSED) Call for Evidence

Introduction
This submission has been compiled by the Equality and Cohesion Team at Lancashire County Council with contributions also received from the Council's legal advisers and Head of Policy.   It also draws on information recently received as part of our internal review of our Equality Analysis Toolkits process and other feedback relevant to this topic.

It is understood that the Steering Group is particularly interested in documentation regarding equality impact assessments (referred to as equality analysis toolkits within LCC).   The most practical way to supply this information as an illustrative example for the Steering Group is to include the link below:
http://www.lancashire.gov.uk/corporate/web/?siteid=5580&pageid=33450&e=e
The link contains the current versions of the Equality Analysis Toolkits used within the County Council and guidance issued to Directorates on service monitoring.

We have addressed the themes identified by the Steering Group in turn below:

1 How Well Understood is the PSED and Guidance?
When the PSED came into force the County Council had in place arrangements to address the duty via its "Citizens Focus Toolkits" and "Fairness Impact Assessment" documents which had been developed in late 2010/early 2011.   As EHRC and other guidance became more available, and in the context of judicial review challenges against decisions taken by the Council in relation to adult and children's social care, our equality analysis process transformed into the more robust "Equality Analysis Toolkits" which are included on the link above.   These were produced by the Equality and Cohesion Team with significant legal input drawing on experiences from the judicial reviews.   In November 2011 an event for employees and councillors was held to formally launch and explain the PSED and particularly the Section 149 requirements in three separate briefings: for Chief Officers and Senior Elected Members; for legal officers; and for service managers/senior officers.   

The Equality Analysis process was also formally included within the County Council's internal arrangements for executive decision making as one of the mandatory requirements that must be considered before any decision can be taken.

Subsequently the Equality Analysis Toolkit process has been rolled out across the organisation.   To reach a wider audience within LCC, we also prepared a feature for the Council's internal newsletter "Team Talk" which explained the function of the Toolkits and gave contact details for the Team.

The process was approved and endorsed by the Fairness for All Cabinet Members Working Group and its Chair was particularly supportive of this approach as in his view it was necessary to support him in his duty to understand the impact of a decision on people with protected characteristics whilst also ensuring the information was clearly set out without becoming a bureaucratic burden for officers or other councillors to follow.  

The process and Toolkits have recently been reviewed by seeking feedback from officers who have been actively involved completing it.   Feedback was generally positive that the process had helped to reach a better, more robust conclusion in assessing the potential impact of proposals/policies or in service reviews.  There were comments that some of the questions seemed repetitive and that guidance might be better included in a separate document or drop-down boxes so the documents appear more concise.  This is currently being addressed with drafting of a more streamlined version of the Toolkits now underway.

Each Directorate within the County Council has also been assigned a member of the Equality and Cohesion Team as their "lead" contact who works with them on promoting equality and cohesion issues.   Directorates have boards or specific equality and cohesion working groups – dependent on their own arrangements.   Our Team members have been asked to give briefings to senior management teams in each Directorate regarding the PSED and this has often been followed by specific briefings or training for individual Teams and/or services.

The Team also provide bespoke advice on the completion of Equality Analyses or other related matters for individual managers/decisions.   We try to take a practical approach which seeks to assess the potential impact of an action and the relevance it may have for people with protected characteristics.   We do not wish to take a rigid, dogmatic approach reflecting that the Council's responsibility is to give "due regard" and our processes should be used in a proportionate and relevant way which reflects the specifics of the matters under consideration.

Toolkit 1 is being used to undertake service reviews and as part of the business planning process within the Council – to ensure that issues relating to people with protected characteristics are being considered appropriately.   Directorates have taken the initiative in compiling "registers" to ensure that this is done in a consistent, meaningful way.

The internal arrangements within the County Council also include a Fairness for All Officers Working Group (mirroring the arrangements for councillors) which is used to develop, promote and implement activities surrounding equality and cohesion.   This Group has helped develop the Council's Equality Objectives and has the Equality Information "highlights" reported to it in terms of workforce representation of protected characteristics and other relevant information.

We believe that this range of activities has helped increase the understanding of this aspect of the PSED within the County Council.

The County Council also includes schools within its remit.   Specific support has been made available to schools to help meet their responsibilities under the PSED but guidance materials are currently being revised.   Several events have also been staged to assist headteachers and schools representatives in this area.   Colleagues in the schools advisory service have commented that they are concerned  that a number of schools are not fully aware of their responsibilities under the PSED but that when these are explained to them they seem keen to comply.   The PSED fits well with other priorities for schools and in fact most schools are collating information and analysing that data in relation to many areas relating to protected characteristics however not always for the explicit purpose of complying with the current PSED.  So although the publication of equality information and objectives takes staff time it is time well spent and having to think through these issues has often helped staff identify inequalities they had not considered before, particularly in relation to the "newer" protected characteristics (e.g. sexual orientation and transgender issues).   They have found the process helpful.

2 What are the costs and benefits of the PSED?
In terms compliance with the general equality duty, it is difficult to estimate an actual cost.    However, costs relating to the judicial review challenges brought against the Council in 2011, the primary focus of each being the PSED, were in excess of £100,000, and whilst the Council was successful in defending both claims it was unable to recover any costs as the claimants were legally aided.  Given the scale of the financial challenge facing the Council, as difficult decisions continue to be taken it is of course possible that further legal challenges will be brought which may well involve the PSED as one of the grounds of challenge. 

A Directorate representative has told us that when proposals were announced to change the fares structure on Community Transport services, they received letters indicating that action may be forthcoming and requesting to see an Equality Analysis.   However, an Equality Analysis had been undertaken and was sent out in response which  appears to have removed the threat of a challenge. 

Our recent review included this response:  "During and after the formal consultation period it was useful to have completed the Equality Analysis, as this document was requested by "disgruntled" members of the public, showing that LCC had correctly followed decision making procedures and taken into consideration the impact on vulnerable groups."

Respondents have also confirmed that the process has assisted in making decisions about changes in services:
"Toolkit 4 has been used to support and advise Cabinet around significant decisions in respect of the closure of buildings that are no longer fit for purpose.  In completing these the process has enabled us as a service to confirm that no one has been detrimentally affected by the proposal as well as where customers will benefit from the changes."

Another colleague also evidenced that on occasions using the process has assisted in identifying positive impacts:
"It's easy to get sucked into thinking of impact as negative only and it's equally important to highlight the positive impacts too."

Colleagues did evidence that the process can take time and that this should not be underestimated.   However, they were clear that this could be outweighed by the value of reaching a rigorous, objective understanding of the potential impact a decision might have.   This aspect was highlighted by a manager working on a proposal regarding changes to support with transport costs for young people with SEN in post-16 education which resulted in a necessarily detailed but very objective, clear analysis of the potential impact being prepared.

A recent County Management Team discussion of the PSED also included Executive Directors endorsing the equality analysis process and its application within the County Council as having assisted in helping to shape services, assisting the saving/cost cutting process, improving delivery of services, helping to customise services to help meet customers' needs and assisting with the evaluation of services.

With regard to the specific duties it is less easy to evidence their effect.   The County Council published its first Equality Information document on 31 January 2012, and a second version on 31 January 2013.   Equality Objectives were prepared for 6 April 2012 although these will be revised when our new Equality and Integration Strategy is prepared later in 2013.

Initially, there have been limitations in terms of workforce and applicant information availability as our recording systems are in a process of being replaced.   However, this has allowed the range of data provided to be extended and will soon result in provision of more comprehensive Equality Information.  Additionally, whilst Directorates do collect information on their service user profile this is still not done in a comprehensive and consistent way.

In preparing the Equality Information and Objectives, there is some value in using this process to check progress within the Council but in the current climate of reductions in employment opportunities and a drive towards preserving frontline services, it is likely to have a limited impact on the organisation.   There is a reluctance to set employment targets for protected characteristics when posts are being lost – particularly where the Council has sought to do this by voluntary means.   Equally, it is unclear whether the objectives and information actually influence how the public perceive the County Council – or whether people generally are interested in this information at all.

3 How Are Organisations Managing Legal Risk and Ensuring Compliance with the PSED?

As stated above and evidenced by the link below,
http://www.lancashire.gov.uk/corporate/web/?siteid=5580&pageid=31437&e=e
the County Council prepared its Equality Information and Equality Objectives by the dates specified.   The Equality Objectives will be revised probably during 2013 when our new "Equality and Integration Strategy" is launched.   

As referred to above, the Council's Decision Making processes include prompts to include relevant equality act and human rights implications.   

Where it is anticipated that a decision may represent a significant risk in terms of a PSED challenge, an accompanying Equality Analysis Toolkit 4 version will be prepared and included alongside (and retained with) other documents relating to the item.   

One issue arising from the recent Equality Analysis Toolkits Review has been the suggestion that guidance about when to compile a full Equality Analysis should be strengthened and this will be taken forward.   Furthermore, in the 18 months since the process was launched a "light touch" approach has been adopted to the equality analysis for some decisions – e.g. where a library facility of three shelves in the Post Office was to cease because the Post Office was closing or where a Day Centre was to close but was moving to improved premises and consultation was unanimously in favour of the change.

Since the Equality Analysis Toolkit process was launched our Team have been involved with approximately 80 Equality Analyses, although this may not represent all the analyses undertaken in that time.   We are clear, however, that where these have been carried out they are focussed on the issue under consideration, are robust, objective and rigorous and do not operate under a simplistic "tick box" approach.   It is required that those completing the analysis are very clear about the implications and "tell it exactly as it is" in terms of the positive or negative effects which people with protected characteristics might experience should a proposal go ahead.

4 What Changes if any Would Ensure Better Equality Outcomes?
In the current climate, it is difficult to see whether the specific Equality Duties around the production of Equality Information and Equality Objectives will actually improve outcomes.   There are too many unknowns, too much unpredictability within the public sector at the moment to develop such material with conviction/confidence that it can be achieved.   Guidance suggests that some "stretch" be involved in setting targets and objectives which is inappropriate in the current climate.

In contrast, the general duties of the public sector equality duty and the need to give "due regard" to equalities considerations in decision making have brought a greater focus to this area of work than the previous Equality Duties seemed to.   Within the County Council we have had far greater commitment, support and engagement with this process and managers have incorporated it into their service reviews; development of policies, practices and strategies and when preparing reports/items for decision making.   Because the protected characteristics include everyone in some way it appears that the process has gained a greater amount of "buy in" and has also be identified as improving decision making and the final outcomes of proposals.

It is still relatively early days for such a review and we would probably welcome another review in 5 years time when the processes and arrangements in place now may be so well embedded within the "normal practice" of public sector organisations that such separate, identifiable arrangements may be less necessary.   For the moment, our process works well and highlights many potential impacts/effects which would not be so apparent without the Section 149 "due regard" elements of the PSED bringing them into focus for managers and decision makers.
Jeanette Binns
Equality and Cohesion Manager
11 April 2013










