Public Sector Equality Duty – Call for evidence
Introduction

My name is Tim Waldron and I am the Principal Equality and Diversity Strategist for Kirklees Council. Kirklees is a large area (157.8 sq miles) in West Yorkshire made up of a number of Towns and large villages, including Huddersfield, Dewsbury, Batley, Birstall, Cleckheaton, Denby Dale, Heckmondwike, Holmfirth, Kirkburton, Marsden, Meltham Mirfield and Slaithwaite, the area has a mixed rural (west and south)and light industrial (central, North and East) economy.
The Metropolitan Borough of Kirklees was formed in 1972 as a single tier authority, the 13th biggest local authority in the UK in terms of population and the 4th not based on a major city, it currently comprises of 23 electoral wards and political administration has changed over the last ten years where the Liberal Democrats, Conservative and Labour parties have had periods of majority leadership.
The Council has an approved budget of around £931 million, providing the usual range of single tier services such as adult and children’s social services, education, highways maintenance etc along with working in partnership to deliver social housing and leisure facilities; it has approximately 10,000 employees and serves a diverse population of around 423,000 people.  20% of our residents have a Black or Minority Ethnic heritage, 17.7% have a long term limiting illness of which 5.5% are in receipt of Disability Living Allowance (2011 Census). 

Other keys demographic statistics are available here- http://www.kirklees.gov.uk/community/statistics/factsheets/factsheets.shtml
Being a very diverse area Kirklees residents have a strong sense of fairness and community cohesion, the local Community & Voluntary Sector has a high percentage of groups who focus on equality, diversity and cohesion issues, recent surveys show there is a strong public opinion on whether the local area is a place where people treat others with respect and consideration and whether different people get on well together
Resident’s survey available here -                                                                                  http://www.kirklees.gov.uk/you-kmc/kmc-policies/equalitydiversity/KnowingOurPatch.pdf
How well understood is the PSED and guidance
Many of our employees and residents know very well why the Public Sector Equality Duty and its predecessor the Race Relations Amendment Act were introduced, we have learned from issues such as the Stephen Lawrence enquiry that ‘right minded people don’t always do the right things’ and the duty provides a check and balance against institutional or group thinking placing an onus on public bodies to get it right first time, instead of leaving it to individuals to try and get redress after discrimination has already happened.  This proactive approach helps public bodies to make the best use of their resources at a time when money is tight.
The Kirklees approach to understanding the Equality Act 2010 is based on the key principles of fair and equitable access to and outcomes from employment and service provision rather than the technical aspects of the Act itself. We provide a wide range of learning that is tailored to suit the individual employee and what they do in the organisation, some will need to know about equality law and our response to it but many just need to understand the different needs of our residents and how to cater for them.

We regularly carry out an employee survey and results have shown that employees believe equality and diversity to be an important and integral part of what the Council does, our staff are clear about how equality and diversity is fundamental to customer excellence and are clear about what good looks like, the outcome of which is we have received relatively few legal challenges around employment or service provision practices.
Employee survey available here - http://www2.kirklees.gov.uk/involve/publisheddoc.aspx?ref=n80x20we&e=125
Section 149 of the Equality Act 2010 (the Public sector Equality Duty) is more strategic in nature based on taking due regard to end discrimination and harassment, promote equality of opportunity and promote good relations between different people in everything we do. Just like any other planning, meeting the duty is based on gathering good intelligence about the concerns and opinions of our different residents and applying this knowledge to the way we plan our services, critical to this approach is to understand our legal duties and the needs of our communities and apply this intelligence to the pivotal Council activities of;

· Policy development and review

· Budget planning and allocation

· Service planning and review

· Projects and work programmes

· Commissioning and procurement
· Performance management 

· Employee performance, development and relations

· Decision making
For managers and employees who deal with more strategic approaches we provide guidance, toolkits and bespoke coaching around the requirements of the PSED, over the last two years around 150 employees have gone through the coaching sessions and post training questionnaires show that;
· 94% fully understood and 6% partially understood the importance of transparency in policy making
· 81% fully understood and 19% partially understood the process for taking due regard

· 92% fully understood and 8% partially understood the importance of our Public Sector Equality Duties

· 86% fully understood and 14% partially understood what we mean by communities of interest

· 83% fully understood and 17% partially understood what we need to take into consideration as part of the PSED and our Equality Impact assessment approach
Council members have received a number of briefing sessions around the PSED with a particular focus on their role as decision makers in relation to budget setting and allocation and a typical example of this was my presentation to full Council on the PSED and budgets.
What are the costs and benefits of the PSED?

The key requirement of the PSED to take “due regard” predominantly means to gather evidence, consider the needs of different communities or the impact of decisions on different communities and we see this as complementing similar requirements of the localism and engagement agendas, the core of all is to put local communities at the centre of shaping service delivery.

The Council carries out a number of consultation and research activities to understand local demographics, local opinions and to help us understand local needs in order to provide an evidence base for planning and decision making purposes, these activities are captured in a single place and are shared to meet the needs for many different purposes and work agendas and are also available to the general public
Involve web site available here -                                           http://www2.kirklees.gov.uk/involve/default.aspx
Our consultation and research activities are not mutually exclusive to meeting the PSED requirements but meet the requirements of a number of agendas, although there may be some negligible cost in catering for and analysing disaggregated responses in order to determine the different opinions of our diverse communities we do not see this as beyond what good intelligence should look like.
The requirement to record, retain and publish the ways we have considered our duties may seem burdensome; however they provide a number of benefits not least that we have listened to our communities, understood and acted on what people have said, they provide a record of transparency and engagement which is at the heart of the localism Act and other key drivers.
At Kirklees Council we use Equality Impact Assessment (EIA) templates but it is not a process in itself merely a means to capture the things we have done to help us plan, capturing consultation consideration and the reasons why we have followed a particular course of action, this transparency is needed for a number of areas not just equality, in fact following last years budget the fact that we had EIAs saved us a lot of time and costs in responding to a large number of Freedom Of Information (FOI) requests.
The only process or “tick box” approach we use specifically for the PSED is a very brief questionnaire that evaluates the propensity for service delivery options, changes or withdrawals that have a negative or positive impact and what risks and opportunities this may have for the  organisation, far from being a burden our managers are telling us they have helped them to focus their thinking on key issues they need to consider as part of planning, that by understanding this and getting things right early they are more effective and efficient, in fact the approach as helped to recognise how we can improve service delivery not just avoid discrimination.
Our approach has particularly helped us during budget setting; it has helped us to target resources and helped us to demonstrate a clear thinking of why resources have been targeted in such a way, during the current economic climate the PSED is vital in protecting those most excluded and discriminated against in society, when difficult financial choices have to be made about the allocation of resources there is a significant risk  that groups of people with protected characteristics will be disproportionately affected by cuts in public spending.
2012/13 Impact assessments available here -                                          http://www2.kirklees.gov.uk/you-kmc/kmc-policies/equalitydiversity/impactAssessments.asp
There are some costs associated with asking and analysing disaggregated information during consultations and gathering a paper trail of options, deliberations and decisions but it would be wrong to attribute these solely to meeting equality requirements, they meet a number of requirements around the accountability and transparency of Government. 
It is important therefore to distinguish between the (modest) costs that may necessarily be associated with achieving the benefits of the duty and the notion of ‘burdens’, which implies something onerous but lacking in value.  Evidence that the duty has led to public bodies doing things they might not otherwise have done should only be seen as a problem if those new/additional activities do not result, directly or indirectly, in beneficial change.     

How organisations are managing legal risk and ensuring compliance with the PSED
In regard to managing legal risk it is not helpful to define this solely to the PSED, the Equality Act 2010 and Human rights Act 1999 also need to be redressed.  The equality duty is based on the idea that public bodies and those providing public services should have ‘due regard’ to equality considerations. This concept of ‘due regard’ has proportionality built into it, so what we do to evaluate the impact of a £ 10,000 saving proposal may be very different to £ 100,000 saving proposal, What needs to be done to meet the standard in relation to any particular decision or policy will depend on how relevant the decision/policy is to equality and how significant an impact it is likely to have on discrimination, equality of opportunity and good relations.  
David Cameron’s speech to the CBI on Monday the 19th of November 2012, where he said that he wanted to reduce constraints on the public sector to help reinvigorate the economy, he said there were too many "pointless reports" being produced, "So I can tell you today we are calling time on equality impact assessments”.
The Prime Ministers announcement was both surprising and puzzling since public bodies have had no legal requirement to carry them out since the introduction of a new Public Sector Equality Duty in April 2011. Since then both Central Government and the Government Equalities Office have displayed a singular confusion on the topic, on the one hand it wished to remove what it sees as a process driven approach by removing EIAs as a specific duty, whilst on the other hand continues to refer to demonstrating your duties through them. 

The obligation to assess the equality impact and to use this consideration to inform decision making is what matters and this is unchanged. Public bodies have some discretion about how they do this but they must exercise this discretion consistently with case law. Where a decision is highly relevant to equality, the degree and nature of consideration that is needed to meet the due regard standard is high.  Government has given considerable emphasis to engagement and transparency in its approach to the Equality Duty; this would suggest that such consideration must be clearly visible to those with an interest in the decision/policy, including individuals and community organisations with an interest.   
Over time the Judiciary have determined “due regard” means to gather evidence, consider the impact of various decisions on different communities, record, retain and publish all such deliberations. In discussions with our Overview and Scrutiny Management Committee  and Council Management Board during 2011 Kirklees Council determined that although Equality Impact Assessment were no longer the prescribed means for demonstrating an organisation was doing the duty they remained the best means, they remain a key part of our strategy for risk managing Equal Opportunities legislation. 
However as previously stated these are not a process in itself merely a means to capture the things we have done to help us plan, capturing consultation consideration and the reasons why we have followed a particular course of action, this transparency is needed for a number of areas not just equality.

We have some clear evidence that the benefits of our approach save public money rather than waste it. During the 2010/11 budget cycle our approach was less clear, we received a number of challenges that cost many thousands of pounds to defend and placed some £6 Million of saving on hold.
After developing our approach during the 2011/12 budget cycle the council received dozens of FOI request focussing on the potential for discrimination, none of these progressed towards legal challenge.  Although traditionally we would measure success through things that happen in this respect we can draw a modicum of success from something that did not happen (i.e. legal challenge), EIAs offer us a first line of defence.
What changes to the Equality Duty would ensure better equality outcomes

There is always scope for improvements both in the Equality Duty requirements and in its practical application.  The senior managers and political leadership of Kirklees have supported the Duty and our approach to meeting it, this has set an organisational culture that puts people at the heart of our planning it is not helpful when members of central Government appear to characterise equality as unnecessary “red tape” and some how not in touch with the real world, this has a negative effect and undermines much of what has been achieved, it is essential that the current duty is not watered down and we build on it to find smarter ways of meeting the duty.
Meeting the duty should not be seen in isolation to other important areas of work such as community cohesion, engagement, localism and local democracy, active engagement with service users, residents and employees, particularly those from protected group is likely to lead to better quality and more appropriate decision making, the links across a number of topic areas should be made clearer by government.

As public bodies move away from direct delivery into commissioning models and practices there is some sense that focus as shifted from people to cost and that commissioned services are not subject to meeting the duties. The PSED remains a key tool in making commissioning processes “people centric” in its thinking and that services need to be built around people not cost, one model may be cheaper than another but if it does not meet the needs of all people ultimately the saving is not sustainable because the service is not fit for purpose, the requirements around commissioned services need some clarity.
