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Guidance on the publication of main commercial conditions for use of onshore gas processing facilities and relevant gas pipelines required by section 12 of the Gas Act 1995 and section 10C of the Pipe-lines Act 1962
Nothing in this Guidance is intended to, or can, fetter the discretion of the Secretary of State for Trade and Industry in the exercise of her powers under the Gas Act 1995 and the Pipe-lines Act 1962. This Guidance has no legal force but is intended to assist owners of onshore gas processing facilities and relevant gas pipelines to understand the effect of the implementation of European Directive 98/30/EC in August 2000 and to meet their obligations under the new provisions. Owners and prospective users should refer to the Acts themselves for a full statement of the requirements and in the case of any doubt take independent legal advice. 

The Requirement
As a result of changes introduced by the Gas (Third Party Access and Accounts) Regulations 2000 (SI 2000/1937), section 12 of the Gas Act 1995 and section 10C of the Pipe-lines Act 1962 require owners of gas processing facilities and owners of relevant gas pipelines (i.e. pipelines connecting such facilities to the National Transmission System or directly to larger users) to publish annually their main commercial conditions for access. First publication is required not later than 9 August 2001. Any changes to those conditions must be published as soon as they become effective. The definitions of owners of gas processing facilities and relevant gas pipelines are given, respectively, in section 12(6) of the Gas Act 1995 and section 66(1) of the Pipe-lines Act 1962. Relevant extracts are included in an Annex to this Guidance.

1. The Department has prepared this Guidance following consultation with owners and users of infrastructure. The Department intends to keep the need for and content of this Guidance under review. In particular it intends to review the Guidance in a year's time in the light of the outcome of the review of the wider regime for publishing tariff data and whether the needs of potential infrastructure users have been met. In doing so the Department would consult interested parties and ensure that there was good notice of any change to the Guidance.

2. The legislation provides the Secretary of State with powers to specify, by notice, information to be included in main commercial conditions. In any decision as to whether to invoke statutory powers the Secretary of State will take into account the extent to which this Guidance has been followed.

Meaning of main commercial conditions

3. The Regulations define "main commercial conditions" as such information as would enable a potential applicant for a right to have gas processed by a gas processing facility or conveyed in a relevant gas pipeline to make a reasonable assessment of the cost of, or the method of calculating the cost of, acquiring the right; the other significant terms on which such a right would be granted; and such other information as the Secretary of State may from time to time specify by notice. 

4. In considering the content of their published main commercial conditions owners will wish to take account of the principles of transparency and to separate out the commercial terms to identify the price and conditions for any component of a packaged service.

5. The Department considers that published main commercial conditions should contain at least the following information:

· The method by which an application to have gas processed or transported ("access") is to be made (taking into account the obligations placed on applicants by section 12 of the Gas Act 1995 and section 10C of the Pipe-lines Act 1962);

· The normal timescale within which the owner will respond to requests for access and, assuming that the applicant supplies all relevant information in the first instance, within which an indicative tariff will be given;

· Examples of tariffs and/or the methods the owner will use to set the tariff (see section 12 of the Gas Act 1995 and section 10C of the Pipe-lines Act 1962);

· Anticipated availability of capacity and any constraints for a reasonable period ahead, say 5 years;

· Pertinent contractual terms and conditions on use of the infrastructure and on payment (including allocation, attribution and substitution procedures and terms, priorities, ownership, voting rights, confidentiality terms, governing law, jurisdiction, licences, rights of termination, liabilities, indemnities, duration of contract dedication etc.);

· Technical and operating requirements for access; and

· Requirements on environmental protection and safety.

Meaning of Publish

6. Publication of main commercial conditions may be by way of a physical document produced by the owner or by electronic means. The terms and conditions may be made available on demand rather than generally distributed each year. Changes to the main commercial conditions which occur within a year should be brought to the attention of those organisations which had earlier requested copies of the annual main commercial conditions as soon as those changes become effective. 

7. Where an owner has a website, the main commercial conditions and any in-year changes to them should be made available there, regardless of whether they are also made generally available in hard copy. Whatever the chosen general form of publication, in case an applicant for access does not have facilities enabling him to access electronic documents, the owner should make the main commercial conditions, and any in-year changes, available in hard copy on request.

Review of this Guidance 

8. The Department has provided this Guidance to assist owners in meeting their legal obligations and will keep under review the need for and content of this Guidance. It would therefore assist the Department greatly if, in addition to the chosen routes to publication, infrastructure owners would make the Department aware of their published main commercial conditions by forwarding a copy to the Department or, in the case of electronic publication, details of the URL to:

Philip Beckett 


or

Oil and Gas Directorate

Department of Trade an Industry 

1 Victoria Street

London SW1H 0ET
 Philip.Beckett@dti.gsi.gov.uk

Published by the Department of Trade and Industry

June 2001

Annex

Recent Changes to Legislation 
The Gas (Third Party Access and Accounts) Regulations 2000 (SI 2000/1937) implemented in respect of Great Britain certain articles of EC Directive 98/30/EC. This resulted in the following specific changes (in addition to others) to two existing Acts of Parliament to bring those Acts into line with the relevant downstream provisions of the Directive:

The Gas Act 1995 – section 12 was amended to:

require owners of onshore gas processing facilities to publish, annually, the main commercial conditions on which they are prepared to grant access (and to publish any changes to those conditions as they become effective). First publication must be before 10 August 2001;

require applicants for access to apply in the first instance to the owner of the relevant facility;

require applicants for access and owners of relevant facilities to negotiate in good faith;

define, in broad terms, "main commercial conditions"

The definition of owner in relation to a gas processing facility includes a lessee and any person occupying or having control of the facility.

The Pipe-lines Act 1962 – was amended to include an new section 10C which:

requires owners of relevant gas pipelines
 to publish, annually, the main commercial conditions on which they are prepared to grant access (and to publish any changes to those conditions, as they become effective). First publication must be before 10 August 2001;

requires applicants for access to apply in the first instance to the owner of the relevant gas pipeline;

requires applicants for access and owners of relevant gas pipelines to negotiate in good faith;

defines, in broad terms, "main commercial conditions"

In the case of relevant connecting pipelines of any length, the definition of owner includes a person who has a right to use capacity in a pipeline for a period of a year or more and has the right to sell right to that capacity to another user.

Relevant extracts from legislation
The Gas Act 1995

Extract from section 12

Acquisition of rights to use gas processing facilities

12.((1) The owner of a gas processing facility –

(a) shall publish at least once in every year the main commercial conditions relating to the grant to another person of a right to have gas processed by the facility on that person's behalf; and

 (b) shall publish any changes to the published conditions as soon as they become effective.

(1A) In subsection (1) "year" means any year ending with 9th August.

(1B) Any person who seeks a right to have gas processed on his behalf by a gas processing facility ("the applicant") shall, before making an application to the Secretary of State under subsection (1F), apply to the owner of the facility for the right.

(1C) An application under subsection (1B) shall be made by giving notice in writing to the owner specifying what is being sought.

(1D) The notice shall, in particular, specify-

(a) the period during which the gas is to be processed by the facility;

(b) the kind of gas to be processed (which must be of, or similar to, the kind which the facility is designed to process); and

(c) the quantities of gas to be processed.

(6) In this section –

"gas" means any substance which is or (if it were in a gaseous state) would be gas within the meaning of Part I of the 1986 Act;

"gas processing facility" means any facility which carries out gas processing operations and which is operated otherwise than by a (public)
 gas transporter;

"gas processing operation" means any of the following operations, namely –

(a) purifying, blending, odorising or compressing gas for the purpose of enabling it to be introduced into a pipe‑line system operated by a (public) gas transporter or to be conveyed to an electricity generating station, a gas storage facility or any place outside Great Britain;

(b) removing from gas for that purpose any of its constituent gases, or separating from gas for that purpose any oil or water; and

(c) determining the quantity or quality of gas which is or is to be so introduced, or so conveyed, whether generally or by or on behalf of a particular person,

and "process", in relation to gas, shall be construed accordingly;

"main commercial conditions" means -

(a) such information as would enable a potential applicant for a right to have gas processed by a gas processing facility to make a reasonable assessment of the cost of, or the method of calculating the cost of, acquiring that right;

(b) the other significant terms on which such a right would be granted; and

(c) such other information as the Secretary of State may from time to time specify by notice;

"owner", in relation to a gas processing facility, includes a lessee and any person occupying or having control of the facility;

"pipe‑line" has the same meaning as in the Pipe‑lines Act 1962;

"(public) gas transporter" has the same meaning as in Part I of the 1986 Act.

 The Pipe-lines Act 1962

Extract from section 10C

Additional provisions relating to certain gas pipe-lines

10C.((1)  The owner of a gas pipe-line to which this section applies (a "relevant gas pipe-line") -


(a) shall publish at least once in every year the main commercial conditions relating to the grant to another person of a right to have gas conveyed in the pipe-line on that person's behalf; and


(b) shall publish any changes to the published conditions as soon as they become effective.

 (2) In subsection (1) "year" means any year ending with 9 August.

 (3) The owner of a relevant gas pipe-line shall ensure that the conditions which he is required to publish under subsection (1) do not discriminate against any applicants or descriptions of applicants, or any potential applicants or descriptions of potential applicants, for a right to have gas conveyed in the pipe-line.

 (4) Any person who seeks a right to have gas conveyed on his behalf in a relevant gas pipe-line ("the applicant") shall, before making an application to the Secretary of State under section 10, apply to the owner of the pipe-line by giving him notice of what is being sought.

 (5) Such a notice shall, in particular, specify-


(a) the kind of gas to be conveyed (which must be of the kind the pipe-line is designed to convey); and


(b) the quantities of gas to be conveyed.

 (11) In this section "main commercial conditions" means-

(a) such information as would enable a potential applicant for a right to have gas conveyed in a relevant gas pipe-line to make a reasonable assessment of the cost of, or the method of calculating the cost of, acquiring that right;

(b) the other significant terms on which such a right would be granted; and

(c) such other information as the Secretary of State may from time to time specify by notice.

Extract from section 66(1)

"gas pipe-line" means ‑

(a) a pipe-line, other than an upstream petroleum pipe-line, which is used to convey gas to premises or to a pipe-line system operated by a (public) gas transporter and in respect of which an exemption has been granted by or under the Gas Act 1986 from the requirement for a (public) gas transporter's licence; or

(b) an interconnector;

"gas processing facility" means any facility in Great Britain operated otherwise than by a (public) gas transporter (within the meaning of Part I of the Gas Act 1986) which carries out gas processing operations;

"gas processing operation" means any of the following operations, namely-

(a) purifying, blending, odorising or compressing gas for the purpose of enabling it to be introduced into a pipe-line system operated by a (public) gas transporter (within the meaning of Part I of the Gas Act 1986) or to be conveyed to an electricity generating station, a gas storage facility or any place outside Great Britain;

(b) removing from gas for that purpose any of its constituent gases, or separating from gas for that purpose any oil or water; and

(c) determining the quantity or quality of gas which is or is to be so introduced, or so conveyed, whether generally or by or on behalf of a particular person;

"owner" --

(c) in relation to a pipe‑line, means the person in whom the pipe‑line is vested and, for the purposes of section 10 in the case of gas pipe-lines only (other than section 10(1)), and for the purposes of sections 10B to 10F (other than the first reference in section 10E(2)), includes a person who has the right to use capacity in the pipe-line, where such right has been acquired by that person on terms that-

(i) he is entitled to use the capacity for a period of one year or more; and

(ii) the right is capable of being assigned or otherwise disposed of to another person;

� "gas pipeline" in this context means a pipeline, other than an upstream petroleum pipeline, which is used to convey gas to premises or to a pipeline system operated by a (public) gas transporter and in respect of which an exemption has been granted by or under the Gas Act 1986 from the requirement for a (public) gas transporter’s licence.


� The term "public gas transporter" will change to "gas transporter" once section 76(7) of the Utilities Act 2000 is brought into force by the next Utilities Act (Commencement) Order. 
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