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This letter provides details on Amendment 25; the changes have already been
incorporated in to the Intranet and Internet versions of the DMG.

PDF amendment packages are also available. These can be printed with the
amended pages being reproduced in full. Each page will contain the
amendment number in the footer

PDF amendment packages can be found on the Intranet at:

http://intralink/1/lg/acileeds/quidance/decision%20makers%20quide/index.asp

or on the Internet at:

http://www.dwp.gov.uk/publications/specialist-quides/decision-makers-quide/

Note: When printing PDF packages set the print properties to Duplex/Long
Edge in order to produce double sided prints

3. Amendment 25 affects abbreviations Chapters 51 & 53. The changes make
amendments to

e Paras 51210, 51299, 51358-51362, 51418, 51598, 51607 -
incorporation of DMG Memo 14/17

e Para 51356-51357 — minor amendments

e Paras 51363 — 51371 — renumbering

e Paras 53005, 53020, 53028, 53030-53054 — introduction of Health &
Work Conversation

e Paras 53071-53311 - renumbering

4, The last two packages for Volume 9 were

Amendment 24 [June 2017]

Amendment 23 [February 2017]

If using a PDF amendment package remove the sheets as stated in the left hand
column of the Remove and Insert table below and insert the new sheets as stated
in the right hand column (note the record of amendments at the back of the
Volume).
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Abbreviations

AA Attendance Allowance paid under s 64 of the SS (CB) Act 92

"AA" Attendance Allowance as defined in IS (Gen) Regs, reg 2(1) or
JSA, reg 1(3)

ADC Actual Date of Confinement

ADF Adviser Discretion Fund

ADI Adult Dependency Increase

AFIP Armed Forces Independence Payment

AIP Assessed Income Period

AMG Appropriate Minimum Guarantee

AP Additional Pension

APP Adoption Pay Period

Art Article

ASE Actively seeking employment

AT Appeal Tribunal

AWT All Work Test

BA Bereavement Allowance

BACS Bankers Automated Cleaning System

BB Bereavement Benefits

BL Board and Lodging

BP Basic Pension/Bereavement Premium

BPT Bereavement Payment

BSP Bereavement support payments

BTEC Business and Technology Education Council

BWC Benefit Week Commencing

BWE Benefit Week Ending

CA Carer’s Allowance

CAA Constant Attendance Allowance

Cat Category

CB Contributory Benefit

CcC Community Charge

CDI Child Dependency Increase

CESC Council of European Social Charter

CHB Child Benefit

CHB(LP) Child Benefit for Lone Parents

CJEU Court of Justice of the European Union

CMB Child Maintenance Bonus

CMP Child Maintenance Premium

CP Carer Premium

CPen Civil Penalty

CSM Child Support Maintenance
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CT
CTA
CTB
CTC
CTF
CT™M
CWP
CwP

DCP
DCT
DH
Dis G
Dis P
DLA
DM
DMA
DMG
DO
DP
DPTC
DWA
DWP

EC
ECHR

ECJ
ECSMA

EctHR
EDP
EEA
EFC
EFTA
ELDS
Emp O
EO
EO(E)
EO(S/E)

EPP
ERC

Council Tax

Common Travel Area
Council Tax Benefit

Child Tax Credit

Community Task Force
Contribution to Maintenance
Cold Weather Payment
Community work Placements

Disabled Child Premium
Direct Credit Transfer
Department of Health
Disablement Gratuity
Disablement Pension
Disability Living Allowance
Decision Maker

Decision Making and Appeals
Decision Makers Guide
District Office

Disability premium

Disabled Persons Tax Credit
Disability Working Allowance
Department for Work and Pensions

European Community
European convention for the Protection of Human Rights and
Fundamental Freedoms

European Court of Justice

European Convention on Social & Medical Assistance

European Court of Human Rights

Enhanced Disability Premium

European Economic Area

Earnings factor credits

European Free Trade Association

Eligible loan deduction scheme

Employment Officer

Employment Option of New Deal for young people
Employed Employment Option

Self-Employed Employment Option of the New Deal for young
people

Enhanced Pensioner Premium

Employment Rehabilitation Centre
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ERA

ESA
ESA(Cont)
ESA(IR)
ESA(Y)

ESDA
ET
ETFO
EU
EWC
EZ

FamC
FAS
FND
FP
FP(LP)
FRIY
FRM
FIT
FTE
FTET
FtT

GA
GB
GC
GCE
GCSE
GMP
GNVQ
GP
GPoW
GRB
GRC
GRP

HA
HB
HBS
HCP
HWC

Employment Retention and Advancement

Employment and Support Allowance

Employment and Support Allowance (contributory allowance)
Employment and Support Allowance (income-related allowance)
Employment and Support Allowance for those with limited
capability for work in youth

Exceptionally Severe Disablement Allowance

Employment Training

Environment Task Force Option of New Deal for young people
European Union

Expected Week of Confinement

Employment Zone

Family Credit

Financial Assistance Scheme
Flexible New Deal

Family Premium

Family Premium (Lone Parent Rate)
Flat Rate Introduction Year

Flat Rate Maintenance

Full-Time

Full-Time Education

Full-Time Education and Training Option
First-tier Tribunal

Guardian's Allowance

Great Britain

Guarantee Credit

General Certificate of Education

General Certificate of Secondary Education
Guaranteed Minimum Pension

General National Vocational Qualification
General Practitioner

Genuine Prospect of Work

Graduated Retirement Benefit

Gender Recognition Certificate

Gender Recognition Panel

Health Authority

Housing Benefit

Housing Benefit Supplement
Health care professional

Health and Work Conversation
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Hep C
HIV
HM
HMF
HMRC
HO
HPP
HRP

1A

IAP

IAP for 50+
B

IBLT
IBS
IBST
IBST(H)
IBST(L)
IB(Y)

IC

IDB

JSA
JSA 18-21

Pilot Scheme

JSA(Cont)
JSAg
JSA(IB)
JSD

Hepatitis C

Human Immunodeficiency Virus

Her Majesty

Her Majesty's Forces

Her Majesty’s Revenue and Customs
Home Office

Higher Pensioner Premium

Home Responsibilities Protection

Industrial Accident

Intensive Activity Period for those aged 25 and over and under 50
Intensive Activity Period for those aged 50 or over
Incapacity Benefit

Long-term Incapacity Benefit

Infected Blood Schemes

Short-term Incapacity Benefit

Higher rate of short-term Incapacity Benefit
Lower rate of short-term Incapacity Benefit
Incapacity Benefit for those incapacitated in youth
Intermittent Custody

Industrial Death Benefit

Immediate Family Member

Incapacity for Work

Industrial Injury(ies)

Industrial Injuries Disablement Benefit
Increments (of Retirement Pension)

Immigration and Nationality Department
International Pension Centre

Immediate Past Period of Incapacity for Work
Income Support

Industrial Tribunal (now Employment Tribunal)
Invalidity Allowance

Invalidity Benefit

Invalidity Pension

Invalid Vehicle Scheme

Jobseeker's Allowance
Jobseeker’'s Allowance 18-21 Work Skills Pilot Scheme

Contribution based JSA
Jobseeker's Agreement
Income based JSA

Jobseeker's Direction

Abbreviations Amendment 21 October 2017



JSP

LA
LCW
LCWA
LCWRA
LEA
LEC
LEL
LETS
LPP
LPRO
LQPM
LRP
LSC

LT
LTACP
LTAMC
LTAHAW

MA
MAP
MB
MG
MID
MIRO
MP
MPP
MSC
MSP

NASS
NCET
NCIP
ND
NDLP
NDP
NDYP
ND18-24
ND25+
NHS
NI
NINO

Jobseeking Period

Local Authority

Limited capability for work

Limited capability for work assessment
Limited capability for work related activity
Local Education Authority

Local Enterprise Council

Lower Earnings Limit

Local Exchange Trading System

Lone Parent Premium

Lone Parent run-on

Legally Qualified Panel Member

Liable Relative Payment

Learning and Skills Council

Linking Term

Living Together as Civil Partners
Living Together as Married Couple
Living Together as Husband And Wife

Maternity Allowance
Maternity Allowance Period
Maternity Benefit

Maternity Grant

Mortgage Interest Direct
Mortgage Interest run-on
Member of Parliament
Maternity Pay Period
Maximum Savings Credit

Member of the Scottish Parliament

National Asylum Support Service

National Council for Education and Training
Non-Contributory Invalidity Pension

New Deal

New Deal for Lone Parents

New Deal for Partners

New Deal for Young People

New Deal for 18-24 year olds

New Deal for claimants aged 25 years and over
National Health Service

National Insurance

National Insurance Number
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National Minimum Wage

NMW

NRP Non-Resident Parent

NVQ National Vocational Qualification

00T Own Occupation Test

OPB One Parent Benefit

PA Personal Adviser

PAYE Pay As You Earn

PB and MDB Ecnheéﬁé)comoas, Byssinosis and Miscellaneous Diseases Benefits
PCA Personal Capability Assessment

PD Prescribed Disease

PETA Personal Expenses Transitional Addition

PFA Person(s) From Abroad

PIE Period of Interruption of Employment

PILON Pay In Lieu Of Notice

PILOR Pay In Lieu Of Remuneration

PIP Personal Independence Payment

PIW Period of Incapacity for Work

PLCW Period of limited capability for work

PLCWA Period of limited capability for work assessment
PO Post Office

POAOB Payment on Account of Benefit

POA Power of Attorney

PP Pensioner Premium

PR Preserved Right

PSIC Person Subject to Immigration Control

P/T Part-Time

PW Pay-Week

“PW” Permitted work as defined in ESA Regs, reg 45(4)
PWC Person With Care

PWHL Permitted Work Higher Limit

PWHLS Permitted Work Higher Limit subsequent period
PWK Permitted Work

PWLL Permitted Work Lower Limit

PWP Permitted Work Period

QB Qualifying Benefit

QBP Qualifying Benefit or Pension

QD Qualifying Days

QEF Qualifying earnings factor

Ql Qualifying Income
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QP Qualifying Period

QRW Qualifying remunerative work

QW Qualifying Week

QWi Quarterly Work-focused interview
RA Retirement Allowance

RBD Reduced Benefit Direction

RCH Residential Care Home

REA Reduced Earnings Allowance
Reg(s) Regulation(s)

Res A Residential Allowance

RISWR Redundant Iron and Steel Employees re-adaptation scheme
RMPS Redundant Mineworkers Payment scheme
RP Retirement Pension

RQC Relevant Qualifying Condition

RVU Relationship Validation Unit

S Section (of an Act)

S2P State Second Pension

SAP Shared Additional Pension

SAYE Save As You Earn

SB Sickness Benefit

SC Savings Credit

Sch Schedule (as in an Act)

SCT Savings Credit Threshold

SDA Severe Disablement Allowance
SDM Sector Decision Maker

SDP Severe Disability Premium

S/E Self-Employed

Sec Section (of an Act)

SED Scottish Education Department
SERPS State Earnings Related Pension Scheme
Sev DP Severely Disabled Person

SF Social Fund

SFFP Social Fund Funeral Payment(s)
SFO Social Fund Officer

SHA Special Hardship Allowance

Si Statutory Instrument

SIR Standard Interest Rate

SJP Supervised Jobsearch Pilot Scheme
SMG Standard Minimum Guarantee

SMP Statutory Maternity Pay

SP State Pensions
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SPC
SpTA
SPW
SRPS
SS

SS benefits
SSMG
SSP
STCP
Supp B
SVQ

TA
TAW
TBI
TD
TE
TEC
TFEU
TS
TT
TU

uB
uc
ucp
UEL
UK
us
uT

VAT
VSO

WA
WB

WBLA
WBLfYP
WBTfA
WBTfYP
wC

WC(S)

WC (Supp)

State Pension Credit

Special Transitional Addition
Supported Permitted Work
Shipbuilding Redundancy Payment Scheme
Social Security

Benefits payable under SS(CB) Act 92
Sure Start Maternity Grant

Statutory Sick Pay

Skills Training Conditionality Pilot
Supplementary Benefit

Scottish Vocational Qualification

Transitional Addition

Temporary Allowance for Widow(ers)

Total Benefit Income

Trade Dispute

Transitional Element

Training and Enterprise Council

Treaty on the Functioning of the European Union
Tribunals Service

Thalidomide Trust

Trade Union

Unemployment Benefit
Universal Credit

Urgent Case Payment
Upper Earnings Limit

United Kingdom
Unemployability Supplement
Upper Tribunal

Value Added Tax

Voluntary Sector Option of New Deal for young people

Widow's Allowance

Widow's Benefit

Work Based Learning for Adults

Work Based Learning for Young People

Work Based Training for Adults

Work Based Training for Young People

Workmen's Compensation

The Workmen's Compensation (Supplementation) Scheme

Workmen's Compensation (supplementation) scheme
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WCA
WDisP
WFHRA
Wi
WFP
WFTC
WMA
WMA(C)

WP
Wp
WPA
WP(C)

WPT
WRAC
WRAG
WTB
WTC
WitWB
WWP

YT

Work capability assessment

War Disablement Pension

Work focused health related assessment
Work-focused Interview

Winter Fuel Payment

Working Families Tax Credit

Widowed Mother's Allowance

WMA payable where late husband entitled to Cat C retirement
pension

Widow's Pension

Work programme

Widowed Parent's Allowance

Widow’s Pension payable where late husband entitled to Cat C
retirement Pension

Widow's Payment

Work-related activity component

Work-related activity group

Work and training beneficiary(ies)

Working Tax Credit

Welfare to Work Beneficiary

War Widow's Pension/War Widower's Pension

Youth Training

Abbreviations Amendment 21 October 2017






SUDSIStENCE AIIOWEANCE.......ee et e e e 51293

Self-emPlOYMENT FOULE ......coiuiiiiiiiiiiee e 51294
Cost of conversion of foreign MoNeY.........ccccoeviiieiiiiie e 51295
Gallantry AWATTS. ......c.veieeiiiiie e e 51296
Income frozen abroad ..o 51297
INCOME IN KING ..ot 51298
Income treated as CapPItal ..........oooiuiiiiiiiiiie e 51310
Jurors or witnesses court attendance allowance.............coccceveverieeencenennnnnn 51311

Payments in lieu of community care services and payments

in lieu of health Care..........ocvi i 51312
Payments made under employment and training law ...........ccccocevvveeiiinnns 51313
AT o =) 0= FT= SR 51315
Payments to help disabled people get or keep employment........................ 51316
Return to work credit SCheme ... 51317
Discretionary payments for special NeedS...........coecvvvviveieeiiiiiiiiiie e 51318
Special educational needs payments and budgets..........ccccccceeeviciiiiinneeenn. 51325
Vouchers (including child care cheques).........ccccccceee i, 51330

Welfare foods, NHS supplies, travelling expenses and

ASSIStEd PrISON VISIES ...cciiiiiiiieire e e s et ee e e e s s e e e s e e e e e e e s e nnrenee s 51332
WOrK-related aCtVILY ...........cccurriiiie i e e e e 51333
The child maintenance disregard ..........cccccevviiiiiieiie e 51334

Meaning of child mainteNance ...........ccccceeee i 51335
ApPlYING the diSTegard..........cccoviiiiiiiiee e 51336
Child or young person attending educational establishment ............... 51338

The Independent Living Fund (2006),
the Fund, the Macfarlane Trusts and other specific Trusts

Payments from the Independent Living Fund (2006), the Fund,
and other specific Trusts

What is the Independent Living Fund (2006) ..........ccccceveveieiiieeeeiieeeeee, 51341
Income from the Independent Living Fund (2006) ............cccceeevvveeeeenenn. 51342
What iS the FUN.........oooii e 51343
Income from the FUNd...........oooiiiiii e 51344
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What iS the EIllEEN TTUST ... ccieeeeeeiee ettt e e e e e eeaa e 51345

Income from the Eileen TrUSt........cooiiiiiiiiie e 51346
What are the Macfarlane TrustS.........ccccviieiiiiiie e 51347
Income from the Macfarlane TrustS ........coococeeiiiii i, 51349
What is the SKIpton FUN .........ccueiiiiiiie e 51350
The London Bombings Relief Charitable Fund ...........cccccccevvviiiennnnenn. 51351
YL = I T 311 =T S 51352
Income from MFET LIMited.......cccooviiiiiiiiiiic e 51353
The Caxton FOUNAALION...........ccviiiieieieree e 51354
Income from the Caxton FOUNdatioN............ccocovviiieieciieienee e 51355
The Scottish Infected Blood Support Scheme .........cccccccveeevvviciiieeeeeenn, 51356
Income from the Scottish Infected Blood Support Scheme .................... 51357
The London EMErgencies TrUSE........cceuiiicirieieeee e e ceinieeee e e e e s seiinveenee e 51358
Income from the London Emergencies TruSt..........cccvvveveeeeviecciinnnnnnenn, 51359
The We Love Manchester Emergency Fund ...........cccccceveeeeiiiiiiiieeeennn, 51360
Income from the We Love Manchester Emergency Fund ...................... 51361

Payments from money which came from the Trusts

Meaning Of the TIUSES ........uuiiiiie e 51362
What payments should be disregarded ..........ccccccevviiiiiiiereec e, 51363
Person With HIV ..o 51364
L@ 1= 1113 o I 01T T ] o SRS 51365

Payments by a qualifying person or person with HIV to partners,
children and young PEOPIE.........ccuvviieeiee e 51366

Payments by the partner or former partner of the qualifying person
or person With HIV ... 51367

Payments by a qualifying person or person with HIV to parents,
step parents Or QUANdIANS ..........cccvviieeieeee et e e e 51369

Payments from the estate of a qualifying person or person with HIV
to a parent, step parent or guardian .........c..occcvvveeeeeeeiiiiiieee e 51375

For how long should the payment be disregarded
Payments to a qualifying person or person with HIV and partners ......... 51377

Payments to children and young people ........cccccvevvveiiiiiiiiiiieeee, 51378
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Payments to parents and guardians from a qualifying person or
PErsoN WIth HIV L....ee s

Payments to parents and guardians from the estate of a qualifying

person or person With HIV ...
Deciding if a disregard appli€S .....cccooeeeeeieieeieccececee e
Trust payments invested with Other MONEY .............uvvvveiiviiviiirieiiieieieieieieennns

Qualifying person or person with HIV’s relationship with former

012 L £ [T PP TP

Social fund funeral payments..........ccccceveviiiiiiii

Payments with special rules

Charitable and voluntary payments
What are charitable payments ..........ccccoooiiiiiiiiiiii
What are voluntary payments.........cccccccco s
Meaning of relevant PayMENT ...
Certain types of payments
Cash in lieu of concessionary Coal..........ccvviieiiiiiiei i
CiVil ISt PENSIONS ....uvuieiiiiiiieiiieeiieieierersrreerraresessesssrsrssaereerererrrarerrrerarerer——.
Payments from trust funds ..o
Structured SettemMENtS ..........uiiiiiie e
Children’s Memorial TrUST .........coiieiiiiirece e
Regular charitable or voluntary payments
What are regular PaymeENtS........ccuuueiieeeiiiiiiiiiee e s e e ee e e e
When is a payment due to be made ...
Disregard for relevant payments .........cccuveeveeeee i
Relevant payments that should be taken fully into account ....................

Relevant payments paid in Kind ...........cccceeiiiiiiiiiiee e,

Capital treated as income
Capital payable by INStalMents ...... ...
When is an instalment treated as capital ............occeveiriieeiniieeec e,
ANNUILY PAYMENTS ...eeiiiiiiiieiitiee ettt e e e snneee s
Career development loans

What is a career development l0an...........coccevviiiiiiii i
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Amount to be disregarded ..o 51441
LIVING EXPENSES. ...eeiieitiiie ettt ettt sttt e st e e e 51442
Ordinary clothing and fOOtWEAS ...........occueeiiiiiiiiiiiie e 51446

Period over which a career development loan should
be taken iNtO @CCOUNL.........coiveiiiiiiiiee e 51447

Notional income

Notional income - general

What is NOtIONAl INCOME ......oiiiiiiiiiiiie e 51456
Types of NOtIONAI INCOME .......ooiiiiiiiiiii e 51457
Actual and NotioNal INCOME .........oiiiiiiiiiie e 51458
Treatment of NOLIONAI INCOME..........oiiiiiiiiiii e 51459
NOtIONAl INCOME = TASTEIS....ceeiiiiiiie it 51460
Liable relative paymentsS ... 51461
SBIVICE USEIS....iiiiiii it ettt ettt ettt et e ettt e et e e e st e e e sabe e e e e sbaeeeeaaes 51462
Deprivation Of INCOME......cooiiiiii e 51469
Meaning of dePriVe .......ccooe e 51470
Questions for consideration...........cccccoeveeei 51474

Was it the claimant’s INCOME ... 51475

Has a deprivation of income happened...........cccccvvvvvviviiiiieiieeeeeeieieieienens 51482

Was the purpose of the deprivation to get or increase the
amount of ESA(IR), ISOrJSA(IB) ..o 51484

Timing of the disposal of income ..................c 51488

Income available on application
GNEIAL. ... 51496

What types of income should not be treated as notional income

available on apPliCAtION...........eeiiiiiiiiieiiieieieeeeeeeeee e 51497
What types of income should be taken into account.............cccccceeeiiiiiiiinnnn. 51500
Date from which income should be taken into account..............cccoccvveeneen. 51501
Income from an unadministered estate..........cccccvviere e 51506
Notional income - carer’s allowance .............ccccccceiiiiiiiiniiiie e, 51516
Deprivation Of INCOME.......ooii i 51517
Income available on application ............c..eeeiiiiiiiiii 51525
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Income due but NOL PAI........cuueiiiiiiiiii e 51527

Notional income and changes in CIrCUMSIANCES ........cceevvviciviieeeeeeseeieieeen, 51528

Personal and occupational pensions

GENETAL ... e 51535
What is @ personal PENSION..........cuiiiiiiiiiiiie e 51537
What is an occupational PENSION ..........cooviiiiiiiiiiiiiie e 51538
Pension Protection FUN...........occviiiiiiie i 51539
What is a pension fund holder ..., 51540
Who is a person who derives entitlement .............cccoceeeiienne e, 51541
LUMP SUMS ON FELIMEMENT ....coiiiiiiie i 51542

Information and EVIAENCE ..........cooiiiiiiiiii e 51543

Notional income - schemes where income withdrawal is allowed

When should a person be treated as having notional income................. 51551
Amount of NOIONAI INCOME.......ieeei et e e e 51552
From what date should the DM take notional income into account ........ 51553

Notional income - schemes where income withdrawal is not allowed
When should a person be treated as having notional income ................ 51554
Amount of NOLIONAl INCOME........ueeieiiiiieeee e 51555

From what date should the DM take notional income

INEO BCCOUNT ...ttt 51556
ACTUAL INCOME....iiiiiiii ettt 51557
Income due but Not yet Paid...........ccccvieiiiei e 51563
Income that should not be taken into account if due but not paid ................ 51564
Types of income that may be due but not paid ..., 51569
EVIAENCE rEQUITEA ..ot 51570
Payments of income to third parties .........cccooiiiiiiiiiiiiiee e, 51576
What is @ third Party .......ccccvveeiiie e 51578
Meaning of payment in respect of a Person .........cccccceeeeeevvccvieeeee e, 51580
Income paid to the claimant or partner for the other person........................ 51585

Income paid to a third party for the claimant or partner
Benefit paid to a third party ..o 51586

Training and Employment Programme payments to third parties........... 51587
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Third party payments for participants in the MWA Scheme and

Schemes for assisting persons to obtain employment. ...................... 51588
Other payments to a third party.........ccccceveee e 51589
Meaning of ordinary clothing or footwear .........cccccceevviiciiieee e, 51599

Payments by a third party for care home, Abbeyfield Home
or independent hospital Charges.........ccccceeeie i 51601

Third party payments for care homes, Abbeyfield Homes or

independent hospital and National Health maintenance .............cccccoee..... 51604
Income paid to the claimant or partner for a third party........cccccccceevevinvinnnn. 51606
Employment zones subsistence allowance .........cccccceeeeviiiiiiineee e, 51613

Liable relative payments

Liability 10 Maintain...........uuuuenei s 51617
Husbands, wives and CiVil Partners .........cccuvveieee i 51618
ChIlAreN ...t 51619
SPONSOred IMMIGIANTS .....ouiiiiiiiiiee e sbeeeeeaaes 51620
Action by the DM in the COUMS.........cooiiiiiiiiiic e 51621

Liable relative payments - general

Treatment @S iNCOME ......cii i 51625
Meaning of liable relative payment ... 51627
Identification of liable relative payments..........ccccoviiiiii e, 51628
Liable relative payments from discretionary trusts ...........ccccoevvveeiicieeennne. 51632
Payments made before the date of claim...........ccoociiiiiiin e, 51633
When the DM should not take payments into account as income ............... 51641
Meaning of liable relative ... 51642
Meaning Of PArENT .......coouiiii i 51643
People who can be treated as parents..........occcccvvieee e 51644
Meaning of young Claimant............ccueeiiiiiiiii e 51646

Liable relative payments and income tax
Liable relative payments subject to inCOmMe tax.........occceeeviveeeeviieeeennee 51647

What should the DM do if the claimant receives a tax refund................. 51648

Payments not treated as liable relative payments

Which payments should not be treated as liable relative payments............. 51656
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Payments made because of divorce or separation ...........ccccovceeeviieeeennnnen. 51657

Payments made after the death of a liable relative ..............ccccccviieiniinns 51662
Gifts made by liable relatives.............oevveeiiiiic e 51663
More than one gift made during a 52 week period............cccoovceveeiiieeennnnnn. 51667
Payments made to or for third parties .........ccocceeeiiie i, 51671
Types of payments made to third parties.........ccccceev v 51673
What is @ third Party ........occeeeieiiii e 51674

What should the DM do if a payment to a third party is
treated as a liable relative payment..........ccccvvveveee i, 51682

What should the DM do if a payment to a third party is
not treated as a liable relative payment.........cccccooeciiiiiiee e, 51683

Payments made for a third party
Types of payments made for third partieS..........cccoeecvvveeveeeiicciieeeeeen 51688

Should the DM treat a payment for a third party as a liable
Frelative PaYMENT .....veiieiiee e e e 51689

What should the DM do if the payment is not treated as a

liable relative PaymMeNt .........cccuviiiiie e 51691
Payments in KiNG ........ooiiooiiiircce e 51693
Payments for people who are not members of the household..................... 51695
Payments already taken into aCCOUNL.........cccceiviiiiiieiiee e 51696
Payments beiNg r&COVEIEM.........ouveieiiiiiiiiiee e e 51697
Payments that have been Used...........ccuvevveie e 51698
Child MAINTENANCE..........coiiiiiii i 51700

Liable relative payments - periodical payments
11 o [UT1 o] o DRSPS 51710
What is a periodical PaymeNt .........cccuvviiiieee e e 51711

Calculation of weekly amount

Periodical payment made at weekly intervals ...........cccocccvvveeeeeeeiiccnnnnen, 51714
Periodical payment made at monthly intervals.............ccccovveeeeeeiivcvnnnen, 51715
Periodical payments made other than weekly or monthly ....................... 51716
Payment made up of more than one periodical payment...............cc....... 51717

Period over which a periodical payment should be taken into account

Periodical payments made at regular intervals ............ccccvvvvevvvnvevnieinnnnns 51723
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Periodical payments due to be made regularly but made irregularly ...... 51724
Periodical payments not due to be made regularly ..........cccccveeiivvnnnnen. 51725

When should the period start over which a periodical payment
IS taken iNtO ACCOUNL..........eiiiiiiiie e 51727

On what date should a periodical payment be treated as paid
Periodical payments made before the first benefit week of entitlement..51728
Periodical payments made during the course of an award of ESA(IR)...51729

Payments under agreements or COUrt Orders .......ccccceevvvvvveeeeeeeesiicvnnnnn, 51730

Liable relative payments - non-periodical payments
What is a non-periodical payment..........cccccevviciiiiieeee e s 51736

Should all of a payment be taken into account as a non-periodical
02217 04 1=7 0 ST SSPPPPPPTT 51738

Periodical payments and any other payment made by a liable relative

Period when non-periodical liable relative payment
taKeN INTO ACCOUNT ......vveiiiiiiiie e 51746

The weekly amount of the non-periodical payment..............coeeeeeeeieenn. 51748

When should the DM start taking a non-periodical payment into
BCCOUNT .. 51749

Periodical payments change while a non-periodical payment is
being taken iNt0 @CCOUNT........ccoeeiii i 51750

Periodical payments cease while a non-periodical payment is
being taken iNt0 @CCOUNT........ccooiiie i 51752

Periodical payments not being made when a non-periodical payment

is received
Weekly amount of non-periodical payment for claimants ....................... 51756
Period over which a non-periodical payment is taken into account
Non-periodical payments made for the claimant................cccccvvvvvnininnnn. 51757

When should the DM start to take the non-periodical payment
INEO ACCOUNT ittt e e e e e e eeeeeeas 51758

Date a non-periodical payment is treated as paid

Non-periodical payment made before the first benefit week of
TNE ClAIM Lo 51760

Non-periodical payment made during the course of an award of
ESA(IR) .ettee ettt s 51761
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Non-periodical payment made during a period where a previous
non-periodical payment is already being taken into account................

Students

StUAENTS - GENETAL ..o

Definitions and meaning of terms ...,
ESA(IR) - income and Capital...........cccuvereieeiiiiiiiiieece e
Meaning of course and Modular COUISE .......uuuiiieiiiiiiiiiiieie e iicciieee e e e e
Course of advanced eduCaAtioN..............coouriiiiiiiieeee e
Full-time course of advanced education
ENgland and WalES .......cooovviiiiiiiiiiiiieeieeeeeeeeeeeeeeeeeeeeeee e aaeaenanes
SCOUANG ..
Course Of STUAY ...cooveeieeiieee
Full-time course of study
ENgland and WalES .........oovviiiiiiiiiiiiieiiieeeeeeeeeeeeeeeeeeeeee e aeaaennees
SCOLANG ..
SANAWICH COUISE ...t
Periods of experience and work eXperience ..........ccccuvvvvvevveveeeeeeevevennnnnns
Student unable to find placement..............eeveviiiiriiiiiiiiieeeee,
Meaning of educational establishment.............ccccooiiiiiiiiiiiiiiiicc,
o= To (=T 0 o To Y= = PP PPPPPRN
Terms used iN SCOIANG. .........coiiiiii e
Meaning of guided learning NoUrS ...,

5] (000 (=] 01 0 [0 F= o T

Standard maintenance grant and allowances ............ccccccceveviiii,
ContributioN ...

Education @ULNOFILY ........cooiiiiiee e

Meaning of student and full-time student

(1T 01T = TR
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NHS funded students

Healthcare professionals.............cccvvviiiieeiiicciieece e 51842
RetUrn to PractiCe COUISES ......coiiiiiiiiiiieeiiiie et 51843
New entrepreneur SCholarShips..........covviiiiiiii e 51844
General Social Care Council BUISAres ........cccoocveeeeiiiiie e 51845
SoCial WOIK DUISANY ...t 51846
Additional graduate DUISAIY .........coooieiiiiiiiiiee e 51847
JLICET= o1 L= g v = Va1 o SR 51853
Open UNIVETSIty STUAENES ...cceeeeiiiiiieiiie e e e e e e e e e 51854
COMMUNILY OFAEIS ...t e et s e e e e e e e e e e e e s e s eeeaaeeeaans 51855
GBNEIAL ...ttt s 51856
FUlI-tIME STUENT......ooeiiieie e 51857
Treatment of MOdUIAr COUISES .........cooviiiiiiii e 51859
MOAUIAT COUISE ..ottt 51861

Meaning of full-time

GBNEIALL ...ttt 51866
Evidence from educational establishment...........ccccoccoiiiiineni e 51873
Other @VIHENCE ......eoiieiieeiee et 51874
Number of hours INVOIVED ...........cocviiiiiic e 51875

Courses funded by the Secretary of State for Education, the Chief
Executive of Skills Funding for England, Welsh Ministers or the

SCOLISN MINISTEIS ..ottt 51876
Eligibility
GBNETAL ...t 51880
Partner only is a full-time StUdeNt..........ccooooiiiiiiii e 51881
ESA(CONY) ..ottt ettt 51882
ESAUR) ottt ettt ettt 51883
Financial support available to students - loans and grants ................ 51887
LoaNS - €lGIDIIILY ... 51888
DESIGNALEA COUISES ..oovviiiiiiiiiieieieeeeeeeeeeeeeeeeeeereeeseaeseeesesesesesssesesesssnsesennnes 51889
Personal eligibility  .oooeeieeiee e 51893
ReSidence CONTItIONS .........cvviiiiiiiie e 51894
European Economic Area NationalsS ..........ccceeeviiiieiiiiiie e 51895
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RETUGEES ... 51896

Student loans treated aS INCOME..........cooiiiiiiiiiiiie e 51900
AMOUNE OF I0BN ..o 51901
Postgraduate Master's Degree Loan............cooviiiiiiiiiiiiiiieiieeaes 51903
(D1 g=To T (o K OO P PP PUPRPP 51905

Disregard fOr fE@ 10ANS.........uiiiiiiiiie e 51906
Assessed CONHDULION ..o 51907

Calculation of weekly income

Course duration is for one academic year or I€SS............uvvvvvvvvvvvenverennnns 51908

Course duration more than one academic year, any year except
final academiC year...........cccccvvviiiiii 51909

Final academic year, other than a course of one academic

Lz Lo 1= PSPPIt 51911

)1 (=0 =T o PSPPIt 51913
Student from Northern Ireland ... 51914
LCT = 0] £ PP PP PPPPI 51915

Amount of grant income

INitial dISIEQAN .......o i 51916
Higher education grant..........cccccoeecivieireee e 51918
Special SUPPOIT GraNt .......ooeeiiiiiiiie et 51919
Special Support Loan (England)..........c.coooiiiiiiiiiie, 51921
Disregards for students with child care responsibilities.................cc...ee... 51922
= W [ 15T £=To T= T o [ SRR 51923
Period over which grant income taken into account ............cccccceeeviiiiiiienennnn. 51926
Dependant and lone parent grantS..............eeeeeeeeeeeeeeeeererererererereeeene. 51927
NHS dependant grantsS........c..ooeoieieeiiieeeiiee e 51928

(@ 11 a1 e = Y T o 0] o = PPN 51929
Period of study for grant iNCOMe PUIPOSES ........ccueveiiriiieeiiiiee e 51930
Grant payable for period of StUAY ..........ccceeiiiiiiiiiiie e 51932
SANAWICN COUMNSE ....ueiiiiiiiiie et 51933
Grant not payable for period of Study .........c.ccoeeiiiiiiiii e 51934
ACCESS TUNAS ..ot 51935
Regular PAYMENLS .........eiiiiiiiie e 51937
LUMP SUM PAYMENTS......ceviiiiiiiiiiiriiiieieiererereierererererererererererererererererererene 51938
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Overall limit to income diSregard .........cccccveeieeee i 51943

Income for NECesSSary COUISE EXPENSES...ccccciiiuuiiiiiaae e aiittieeea e e e e e aiieeeeeans 51944
Disregard of partner’s contribution ..............cccccooiiii 51948
Disregard of student’s contribution.............cccccoiiii 51949
Covenant income and other income and capital ........ccccccovviiiiiieiieannnnn, 51951
COVENANE INCOIME ..ttt st e e s b e e e eneee 51952
Student’s tax refund ... 51954
Other types Of 108N ......cccviiiiiii e 51955
Income of former StUAENTS ......coouiiiiiiiii e 51961
(10T 7= R o0 ] 1 1] 0] =] (=T o 1R OPPRRSR 51963
Course not completed - treatment of grant inCome........cccccceevveviiiieeeeeeeenn, 51964
Period income is taken iNt0 @CCOUNL.........cccovvieriiiiiieeree e 51965
Calculation of Weekly INCOME .........ouviiiiee i 51976

Course not completed, treatment of loan and dependant grant income
Relevant PayMEeNt ...........uuiiiiiee e 51977
Calculation of Weekly iINCOME ..........occiviieiiee e 51978

Calculation of weekly income when loan is paid by two or more
INSTAIMENTS . ..cei it e e e e st e e sbaee e s 51982

LAY = L =T 0 1S3 (o] o 1 PSSR Appendix 1
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Income fully disregarded
Types of income fully disregarded

51210 [See memo DMG 20/17] When calculating income for ESA(IR) disregard fully

1.

© © N o 0 &~ W DN

T ~ S S S S T
o > ®» b B O

16.
17.

any payment from and/or some payments from money that originally came
from

1.1 the Macfarlane Trust

1.2 the Macfarlane (Special Payments) Trust

1.3 the Macfarlane (Special Payments) (No. 2) Trust

1.4 the Independent Living Fund (2006) - but see note 2
1.5 the Fund

1.6 the Eileen Trust

1.7 the Skipton Fund

1.8 MFET Limited

1.9 the Caxton Foundation

1.10 the Scottish Infected Blood Support Scheme

1.11 the London Emergencies Trust (LET)

1.12 the We Love Manchester Emergency Fund (WLMEF)

any payment for a reduction of CT

AAs

AFIP

The Bereavement Support Payment (see DMG 51232)
certain payments due to be paid before the date of claim
CHB

child maintenance

Christmas Bonus

compensation for loss of HB

concessionary payments

cost of conversion of foreign money

CTB

CTC

dependant’s or non dependant’s contributions to accommodation and living
costs

DLA

discretionary housing payments (DHP’s)
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18.
19.
20.

21.

22.

23.

24,

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

44,

45,

46.

47.

48.

49,

50.

Education maintenance allowance and 16 - 19 Bursary Fund payments
Employment Retention and Advancement (ERA) Scheme payments

EZ, self-employed route

GA

gallantry awards

HB

income frozen abroad

income in kind

income tax refunds

income treated as capital

increases in SS benefits for absent dependants

jurors’ or witnesses’ court attendance allowance

local welfare provision

Mobility supplement

ND IAP, expenses and top-up payments

payments for foster children

payment for a person temporarily in the care of the claimant
payments from an LA in lieu of Community Care Services
payment by an employer of employee’s expenses

payment of expenses to voluntary workers

payment of expenses to service users

payments to help disabled people get or keep employment
payments from the SF under SS legislation

payments from the Supporting People programme

certain payments made under employment and training law
payments made under the Return to Work Credit Scheme
payments made under the Repayment of Teacher’s Student Loans Scheme
PIP

resettlement benefit

special educational needs payments and budgets

special guardianship payments

training premium and expenses

travelling expenses for training schemes
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51212

51213

51214

51.  vouchers including child care cheques

52.  war widows/widowers, surviving civil partners supplementary pensions

53. welfare foods, NHS supplies, travelling expenses and assisted prison visits
54.  WRA expenses.

Note 1: See DMG 51341 et seq for further guidance on payments listed at 1.1 -
1.10.

Note 2: the Independent Living Fund (2006) closed on 30.6.15 with some funding
responsibilities transferring to LA’s in England, the Welsh Independent Living Grant
in Wales and the Independent Living Fund Scotland for Northern Ireland and
Scotland. Please contact DMA Leeds for advice if a claimant receives funding from
any of these replacement schemes.

51211

Adoption allowance

LAs and other adoption agencies may pay adoption allowance to help people who
might otherwise not be able to afford to adopt children. It may be paid where a

1. long-term foster parent wishes to adopt but cannot afford to lose their

boarding out allowance or
2. child’s prospects of adoption are lowered because of disability.

Each LA has its own scheme. There is usually a rule that ends the allowance when
the adopted child or young person stops living with the adopter.

Adoption allowance paid for members of the family

Any adoption allowance paid for a child or young person who is a member of the
family is fully disregardedl.

1 ESA Regs, Sch 8, para 26(1)(a)

Adoption allowances paid other than for a child who is a member

of the family
Disregard any payment" made under specific legislation” in respect of
1. a child who is not a member of the family or
2. the claimant or partner.

See DMG 51215 for adoption allowances in Scotland and Wales.
1 ESA Regs, Sch 8, para 26 (2); 2 Adoption and Children Act 2002, s 2(6)(b), 3 & 4
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51215

51216

51217

51218

51219

51220

Adoption allowances paid in Scotland or Wales for children who
are not members of the family

If an adoption allowance is paid in Scotland or Wales for a child or young person
who is not treated as a member of the family, for example a child in youth custody,
the DM should

1. disregard in full any amount which is spent on the child or young person and

2. take into account any amount used by the claimant or partner”.

1 ESA Regs, reg 107(4)
Residence orders
Northern Ireland Children Order

Payments made by an authority’ under specified legislation” are fully disregarded®.

1 Children (NI) Order 1995, art 2; 2 art 15 and Sch 1, para 17; 3 ESA Regs, Sch 8, para 26(1)(c)

Local authority payments for children subject to a residence
order

Payments made by a LA under specified Iegislationl are fully disregardedz.

1 Children Act 1975, s 34(6) & 50; Children Act 1989, s 15 & Sch 1, para 15;
2 ESA Regs, Sch 8, para 26(1)(b)

Credit insurance policies

Claimants may receive payments from credit insurance policies. These are policies
designed to cover repayments for debts for

1. credit cards

2. catalogue companies

3. personal loans

4. other types of credit arrangements.

Disregard for credit insurance policies

A disregard applies to payments received under an insurance policy taken out to

insure against the risk of being unable to maintain repayments on*

1. a regulated agreement as defined in legislation or
2. a hire purchase agreement as defined in legislation or
3. a conditional sale agreement as defined in legislation®.

Note: The disregard does not apply to insurance policies for qualifying housing
costs®. The disregard for these policies is explained at DMG 51150 - 51152.

1 ESA Regs, Sch 8; 2 Sch 8; 3 Sch 8, para 33

If an agreement is a regulated agreement under legislation, the creditor is required

by law to state this in the agreementl. The DM may conclude that

Vol 9 Amendment 25 October 2017



1. if the agreement states that it is regulated under the legislation, then DMG
51219 1. is satisfied and

2. if the agreement does not state that it is regulated under the legislation, then
DMG 51219 1. is not satisfied.

Note: The DM may depart from these conclusions where the evidence clearly
supports another decision.

1 Consumer Credit (Agreements) Regulations 1983

51221 If an agreement is not regulated by legislation®, the DM should decide on the facts
whether it falls within DMG 51219 2. or 3.

1 Consumer Credit Act 1974

51222 A hire purchase agreement is defined in Iegislation1 as an agreement, other than a
conditional sale agreement, under which

1. goods are bailed or (in Scotland) hired to a person in return for periodical
payments and

2. ownership of the goods pass to this person if
2.1 the terms with the agreement are complied with and
2.2 one or more of the following occurs
2.2.a the person exercises an option to buy or
2.2.b  an act specified in the agreement is carried out or
2.2.c an event specified in the agreement happens.

Note: “Bailment” is the transfer of possession of goods by the owner to someone
else (the bailee). The bailor (owner) retains ownership for the time being.

1 Hire-Purchase Act 1964, s 29(1)

51223 A conditional sale agreement is defined in legislation* as an agreement for the sale
of goods under which

1. all or part of the purchase price is payable by instalment and

2. the seller remains the owner of the goods until the conditions of the
agreement are fulfilled™.

1 Hire-Purchase Act 1964, s 29(1)

Amount of disregard - credit insurance payments made direct to
the claimant

51224 Payments may be disregarded to the extent that they do not exceed the amounts,

calculated on a weekly basis, used to
1. maintain the repayments on the agreements in DMG 51219 and

2. meet any amount due by way of premiums on the insurance policy itself’.

1 ESA Regs, Sch 8, para 33(2)
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51225

51226

51227

51228

51229

Credit insurance payments made to third parties

The disregard may be applied to notional income that the claimant is treated as
possessing under DMG 51226 - 51227

1 ESA Regs, reg 109(1)

Credit insurance payments made direct to the creditor

Payments that are

1. made direct to the creditor and

2. available to the claimant upon application

should be treated as income available upon application. (See DMG 51496 et seq).
Payments that are

1. made direct to the creditor and

2. not available to the claimant upon application

should be treated as income paid to a third party to the extent that they are used for
the items listed in DMG 51597. Payments made for items not listed in DMG 51597
should be fully disregarded.

Payments made directly to the claimant that are immediately transferred to the
creditor do not fall under the provisions of DMG 51226 - 51227. They should be
treated as payments made directly to the claimant.

Jurors or withesses court attendance allowance

The DM should fully disregard any payment to a
1. juror or
2. witness

for attending court. But payments for loss of earnings or benefits* should not be
disregarded.

1 ESA Regs, Sch 8, para 43
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51298

51299

2. cannot be transferred to the UK

for as long as it is frozen abroad®. Income will usually be frozen when the foreign
country does not allow its currency to be transferred to the UK.

1 ESA Regs, Sch 8, para 24

Income in kind

The DM should fully disregard any income in kind except

1. support provided to a claimant under specific immigration and asylum law
and

2. notional income® and

3. payments made to a third party in respect of the claimant which are used by

the third party to provide benefits in kind to the claimant®.

Note 1: Credits received from participating in a LETS scheme (see DMG Chapter
50) are not income in kind. Credits should be taken into account in the appropriate

way.

Note 2: See DMG 51397 for the treatment of concessionary coal.

1 ESA Regs, Sch 8, para 22(1); 2 Sch 8, para 22(4)

Example 1

Karen is entitled to ESA(IR). Her mother works in a shop and the shop owner gives
the mother £10 of groceries each week for Karen.

The DM decides the £10 a week is income in kind and should be fully disregarded.
Example 2

The shop owner (in example 1 above) then changes the arrangement and gives
Karen’s mother £10 a week to buy groceries for Karen.

Karen’s mother uses the £10 to buy food each week for Karen.

The DM decides the £10 a week cannot be disregarded as income in kind and it

should be taken fully into account as notional income.

[See memo DMG 20/17] The exceptions at DMG 51298 do not applyl when the

income in kind comes from

1. the Macfarlane Trust
the Macfarlane (Special Payments) Trust
the Macfarlane (Special Payments) (No. 2) Trust

the Fund

2.

3

4

5. the Eileen Trust
6 the Independent Living Fund (2006) — see note below
7 MFET Limited

8 the Skipton Fund

9

the Caxton Foundation
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51310

51311

51312

10. The Scaottish Infected Blood Support Scheme
11. the London Emergencies Trust (LET)
12. the We Love Manchester Emergency Fund (WLMEF) or

13. the partner who is subject to immigration control and is receiving support
under specific immigration and asylum law and the income in kind is support
provided in respect of the essential living needs of the partner of the claimant
and his dependants (if any).

1 ESA Regs, Sch 8, para 22(2) & (3)

Note: the Independent Living Fund (2006) closed on 30.6.15 with some funding
responsibilities transferring to LA’s in England, the Welsh Independent Living Grant
in Wales and the Independent Living Fund Scotland for Northern Ireland and
Scotland. Please contact DMA Leeds for advice if a claimant receives funding from

any of these replacement schemes.

51300 - 51309

Income treated as capital

The DM should fully disregard as income any income that is treated as capitall.

1 ESA Regs, Sch 8, para 36

Jurors or withesses court attendance allowance

The DM should fully disregard any payment to a
1. juror or
2. withess

for attending court. But payments for loss of earnings or benefits* should not be
disregarded.

1 ESA Regs, Sch 8, para 43

Payments in lieu of community care services and
payments in lieu of health care

The DM should disregard any payments which are made
1. under relevant Iegislation1 and
2. in lieu of?

2.2 community care services or

2.2 health care.

Note: These types of payments are sometimes known as “Direct Payments for
Health Care” or “Direct Payments for Community Care”.

1 SW (Scot) Act 68, s 12B; Health and Social Care Act 2001, s 57, National Health Service Act 2006,
s 124 - 12D; The Care Act 2014, s 31-33; 2 ESA Regs, Sch 8, para 53
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The London Bombings Relief Charitable Fund

51351 The London Bombings Relief Charitable Fund® was set up to relieve the needs of
victims, including families or dependants of victims, of the terrorist attacks in London
on 7.7.05. Interim payments were made to relieve the immediate needs of victims
followed by further lump sum payments. Recipients may receive more than one

lump sum payment.

Note: Payments made from the London Bombings Relief Charitable Fund will be
payments of capital (See DMG Chapter 52).

1 ESA Regs, reg 2(1)

MFET Limited

51352 MFET Limited" is an organisation funded by DH. The purpose of MFET Limited is to
make payments to people who have acquired HIV as a result of treatment by the
NHS with blood or blood products.

1 ESA Regs, reg 2(1)

Income from MFET Limited

51353  Fully disregard®
1. any income from MFET Limited and

2. any income from capital that was received from MFET Limited.

1 ESA Regs, Sch 8, para 41(1)

The Caxton Foundation

51354 The Caxton Foundation was established on 28.3.11. It administers funds provided
by DH for the benefit of certain persons suffering from hepatitis C and other persons
eligible for payments®.

1 ESA Regs, reg 2(1)

Income from the Caxton Foundation

51355  Fully disregard®
1. any income from the Caxton Foundation and

2. any income from capital that was received from the Caxton Foundation.

1 ESA Regs, Sch 8, para 41(1)
The Scottish Infected Blood Support Scheme

51356 The Scottish Infected Blood Support Scheme (SIBSS)" became operational from
1.4.17, although no payments were made until 3.4.17. It is administered by NHS

National Services Scotland (NSS), legally known as the Common Services Agency.
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51357

51358

51359

51360

51361

NSS is an NHS Board accountable to Scottish Ministers. SIBSS combines the
existing blood support schemes into one scheme in Scotland.

1 ESA Regs, reg 2(1)

Income from the Scottish Infected Blood Support Scheme

Fully disregard"
1. any income from the Scottish Infected Blood Support Scheme and

2. any income from capital that was received from the Scottish Infected Blood
Support Scheme.

1 ESA Regs, Sch 8, para 41(1)
The London Emergencies Trust
The London Emergencies Trust (LET)1 was set up to alleviate hardship for those
who have been bereaved or injured as a result of the terror attacks in London on
22.3.17 and 3.6.17. Beneficiaries of the LET may receive lump sum and/or regular

payments.

1 ESA Regs, reg 2(1)

Income from the London Emergencies Trust

Fully Disregard*

1. any income from the London Emergencies Trust and
2. any income from capital that was received from the London Emergencies
Trust.

1 ESA Regs, Sch 8, para 41(1)

The We Love Manchester Emergency Fund

[See memo DMG 20/17] The We Love Manchester Emergency Fund (WLMEF)*
was set up to alleviate hardship for those have been bereaved or injured as a result

of the terror attack in Manchester on 22.5.17. Beneficiaries of the WLMEF may
receive lump sum and/or regular payments.

1 ESA Regs, reg 2(1)

Income from the We Love Manchester Emergency Fund

Fully Disregard*
1. any income from the We Love Manchester Emergency Fund and

2. any income from capital that was received from the We Love Manchester
Emergency Fund.

1 ESA Regs, Sch 8, para 41(1)
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51362

51363

51364

51365

Payments from money which came from the Trusts

Meaning of the Trusts

“The Trusts”'is the term that describes

1. the Macfarlane Trusts and

2. the Fund and

3. the Eileen Trust and

4, the Skipton Fund and

5. the London Bombings Relief Charitable Fund and
6. MFET Limited and

7. the Caxton Foundation and

8. the Scottish Infected Blood Support Scheme and
9. the London Emergencies Trust and

10. the We Love Manchester Emergency Fund.

1 ESA Regs, Sch 8, para 41(7)

What payments should be disregarded

[See memo DMG 20/17] Income passed to another person from money from a Trust
payment should be disregarded in the cases described in DMG 51364 - 51385. In
these cases, the person receiving the income is not the person who qualified for the

Trust payment. In any other circumstances, payments of income from a Trust
payment should be treated under normal rules.

Person with HIV

In this guidance the term “person with HIV” is used to describe
1. people with haemophilia or
2. other people

who qualify for Trust payments.

Qualifying person

In this guidance a qualifying person means’ a person in respect of whom a payment
has been made from

1. the Fund or

2. the Eileen Trust or

3. the Skipton Fund or

4. the London Bombings Relief Charitable Fund or
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51366

51367

5. MFET Limited or

6. the Caxton Foundation or

7. the Scottish Infected Blood Support Scheme or
8. the London Emergencies Trust or

9. the We Love Manchester Emergency Fund.

Note: A person in respect of whom a payment has been made from the Macfarlane
Trust is not included above but is included in the definition at DMG 51364.

1 ESA Regs, reg 2(1)

Payments by a qualifying person or person with HIV to partners,
children and young people

Disregard any payment made by or on behalf of a qualifying person or person with
HIV from money from a Trust payment made to or for the benefit of
1. their partner or their former partner if they are not

1.1 estranged or

1.2 divorced or

1.3 former civil partners or

1.4 estranged, divorced or had their civil partnership dissolved at the date

of death if the qualifying person or person with HIV has died or

2. any child or young person who

2.1 is a member of the family of the qualifying person or person with HIV or

2.2 was at any time a member of the family of the qualifying person or

person with HIV and is now a member of the claimant’s familyz.
Note: DMG 51377 - 51378 explains for how long the payment is disregarded.
1 ESA Regs, Sch 8, para 41(2)(a); 2 Sch 8, para 41(2)(b) & (c)

Payments by the partner or former partner of the qualifying
person or person with HIV
Fully disregard any payment from a Trust payment made by or on behalf of a
partner or former partner of a qualifying person or person with HIV, providing the
qualifying person or person with HIV and partner or former partner are not
1. estranged or
2. divorced or
3. former civil partners or
4. estranged, divorced or had their civil partnership dissolved at the date of

death of either
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51369

51370

4.1 the qualifying person or person with HIV or
4.2  the partner or former partner.
This disregard applies if the payment is made to or for the benefit of
1. the qualifying person or person with HIV* or
2. any child or young person® who
2.1 is a member of the family of the qualifying person or person with HIV or

2.2 was at any time a member of the family of the qualifying person or
person with HIV and is now a member of the claimant's family.

Note: DMG 51377 - 51378 explains for how long the payment is disregarded.

1 ESA Regs, Sch 8, para 41(3)(a); 2 Sch 8, para 41(3)(b) & (c)

Payments by a qualifying person or person with HIV to parents,
step parents or guardians

Fully disregard any payment from a Trust payment by a qualifying person or person
with HIV to their

1. parent or
2. step parent or
3. guardian? if the qualifying person or person with HIV has no parent or step

parent and is a
3.1 child or
3.2 young person or

3.3 studentin FTE.

1 ESA Regs, Sch 8, para 41(4)(b)(i); 2 Sch 8, para 41(4)(b)(ii)

This disregard applies if the qualifying person or person with HIV
1. has no partner or former partner from whom that person is not

1.1 estranged or

1.2 divorced or

1.3 former civil partners and
2. has no child or young person in the family and
3. has never had a child or young person in their family".
Note: DMG 51379 explains for how long the payment is disregarded.

1 ESA Regs, Sch 8, para 41(4)(a)

51371 - 51374
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51376

51377

51378

Payments from the estate of a qualifying person or person with
HIV to a parent, step parent or guardian

Fully disregard any payment from the estate of a qualifying person or person with
HIV to

1. a parent or
2. a step parent1 or
3. a guardian® if at the date of death the qualifying person or person with HIV

had no parent or step parent and was a
3.1 childor
3.2 young person or

3.3 studentin FTE.
1 ESA Regs, Sch 8, para 41(5)(b)(i); 2 Sch 8, para 41(5)(b)(ii)

This disregard applies if at the date of death the qualifying person or person with
HIV had

1. no partner or former partner from whom that person is not
1.1 estranged or
1.2 divorced or
1.3 former civil partners or

2. no child or young person in the family and

3. at no time had a child or young person in the familyl.

Note: DMG 51380 explains for how long the payment is disregarded.

1 ESA Regs, Sch 8, para 41(5)(a)
For how long should the payment be disregarded

Payments to a qualifying person or person with HIV and partners

Disregard payments made to or for the benefit of
1. a qualifying person or person with HIV* or
2. the partner or former partner of a qualifying person or person with HIV?

for the lifetime of the person who received the payment. Breaks in entitlement to
ESA(IR) do not alter this disregard.
1 ESA Regs, Sch 8, para 41(3)(a); 2 Sch 8, para 41(2)(a)

Payments to children and young people

Disregard payments made to or for the benefit of a child or young person as long as

they remain

1. a child or young person and
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51380

51381

2. in (or they were in) the family of*
2.1 the qualifying person or person with HIV or

2.2  the partner or former partner of the qualifying person or person with
HIV and

3. a member of the ESA(IR) claimant’s family.
1 ESA Regs, Sch 8, para 41(2)(b) & (¢) & 41(3)(b) & (c)

Payments to parents and guardians from a qualifying person or
person with HIV

Disregard payments to a
1. parent or
2. step parent or

3. guardian

from the date the payment is made until the end of two years after the qualifying

person or person with HIV dies™.

Note: In some cases this disregard may last for the length of the ESA claim,
because the person with HIV may not die whilst the claimant is on ESA(IR).

1 ESA Regs, Sch 8, para 41(4)

Payments to parents and guardians from the estate of a
gualifying person or person with HIV

Disregard1 payments to a
1. parent or

2. step parent or

3. guardian

for a period of two years from the date the qualifying person or person with HIV
died.

Note: This disregard applies from the date of death not the date the estate makes a
payment.

1 ESA Regs, Sch 8, para 41(5)
Deciding if a disregard applies
Once the claimant has declared any payments made from one of the Trusts the DM
should decide

1. if the payment qualifies for a disregard and

2. the length of any disregard.
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51384

51385

Seek further evidence if there is doubt about the
1. source of the payment or

2. relationship of the person receiving the payment with the qualifying person or
person with HIV or

3. extent that money from the Trust has been kept separately.

Trust payments invested with other money

If a Trust payment is invested with other money to produce an income, disregard
only the proportion that came from the trust paymentl.

1 ESA Regs, Sch 8, para 41(6)
Example

Michael bought an annuity for £5,000. £4,000 came from the Eileen Trust. The

balance came from his own savings.
The annuity produces an income of £50 a month.

The DM decides to disregard £40 a month. £10 a month is taken into account as
income.

Qualifying person or person with HIV’s relationship
with former partners

[See memo DMG 20/17] The DM should be satisfied that a former partner or civil

partner is not estranged or divorced or had the civil partnership dissolved. Accept
the claimant's statement unless it is considered to be improbable or self-

contradictory.
Example

Joanne receives a payment of money from the Macfarlane Trust. She is divorced

from her former partner Harold, who is a person with HIV.

The DM decides that the payment should not be disregarded.

Social fund funeral payments

Trust payments will become part of a person's estate upon death. Any assets of a

dead person including

1. payments of income from the trusts including Variant Creutzfeldt—Jakob

disease payments and

2. payments of income from money that originally came from the Trusts or from

Variant Creutzfeldt—Jakob disease payments
are not taken into account as assets of the estate if a claim for a SFFP is made.
Note: See DMG Chapter 39.

51386 - 51389
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51413

51414

51415

51416

51417

Regular charitable or voluntary payments
What are regular payments

Regular charitable or voluntary payments are those that are
1. made regularly or
2. due to be made regularly, even if they are not actually made.

Note: Voluntary payments should not be confused with payments to volunteers.

Guidance on payments to volunteers is given at DMG 49209 - 49211.

Regular payments include those paid or due to be paid at recurring intervals such as
1. weekly

2. monthly

3. annually (for example every Christmas)

4. any other pattern.
When is a payment due to be made

A payment is due to be paid where there is a promise or agreement to make a

payment.

Disregard for relevant payments

Fully disregard1 any relevant payment unless one of the exceptions at DMG 51417 -
51418 apply.
1 ESA Regs, Sch 8, para 16(1)

Relevant payments that should be taken fully into account

The disregard in DMG 51416 does not apply to
1.  LRPs'or
2. maintenance, that is not an LRP for

2.1 amember of the family or

2.2 aformer partner or

2.3  the children

of the person making the payment’ or

3. a student's covenant or grant income®.

1 ESA Regs, reg 85; 2 Sch 8, para 16(3)(a); 3 reg 135
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Relevant payments paid in kind

51418 Fully disregard relevant payments that are paid in kind* unless one of the
exceptions at DMG 51298 applies. The exceptions at DMG 51298 do not apply

when the income in kind comes from

1. the Macfarlane Trust

2. the Macfarlane (Special Payments) Trust

3. the Macfarlane (Special Payments) (No. 2) Trust
4. the Fund

5. the Eileen Trust

6. the Independent Living Fund (2006) but see note
7. MFET Limited

8. the Skipton Fund or

9. the Caxton Foundation or

10. the Scottish Infected Blood Support Scheme

11. the London Emergencies Trust

12. the We Love Manchester Emergency Fund

as explained at DMG 51299.

1 ESA Regs, Sch 8, para 22

Note: the Independent Living Fund closed on 30.6.15 with some funding
responsibilities transferring to LA’s in England, the Welsh Independent Living Grant
in Wales and the Independent Living Fund Scotland for Northern Ireland and
Scotland. Please contact DMA Leeds if a claimant receives funding from any of
these replacement schemes.

51419 - 51424
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6.

7.

ordinary clothing or footwear

fuel, for the household that the claimant normally occupies
accommodation costs covered by ESA(IR)

rent for which HB is payable

water charges for which the claimant or partner is liable

CT for which the claimant or partner is liable.

Ignore any part of the income not used on these items.

Note: If the income paid to the third party in the first instance is a payment in kind it

would be excluded from this notional income rule.

1 ESA Regs, reg 107(3)(c)

51598 Disregard the payment to the third party®

1.

whatever it is used for, if it is made from

1.1 the Macfarlane Trusts or

1.2 the Eileen Trust or

1.3 MFET Limited or

1.4 the Fund or

1.5 the Independent Living Fund (2006) or

1.6 the Skipton Fund or

1.7 the Caxton Foundation or

1.8 the Scottish Infected Blood Support Scheme or
1.9 the London Emergencies Trust or

1.10 the We Love Manchester Emergency Fund

if it is for the purchase and supply of concessionary coal under specified
Iegislationz. The Department of Energy and Climate Change is now
responsible for the purchase and supply of concessionary coal. Coal is
purchased through contracts and supplied to ex-coal workers and their
families. The payment from the Department of Energy and Climate Change to
the contractor is a payment to a third party and is disregarded.

1 ESA Regs, reg 107(5)(a); 2 The Coal Industry Act 94, s 19(1)(a); ESA Regs, reg 107(5)(b)

Note: the Independent Living Fund (2006) closed on 30.6.15 with some funding

responsibilities transferring to LA’s in England, the Welsh Independent Living Grant

in Wales and the Independent Living Fund Scotland for Northern Ireland and

Scotland. Please contact DMA Leeds for advice if a claimant receives funding from

any of these replacement schemes.

Vol 9 Amendment 25 October 2017



Meaning of ordinary clothing or footwear

51599  The expression “ordinary clothing or footwear” means’ clothing or footwear for
normal daily use. It does not include

1. school uniforms or

2. clothing or footwear used solely for sport, for example football boots.

1 ESA4 Regs, reg 2(1)

51600 The DM should consider the wide needs of all claimants when applying the test of

“for normal daily use”.
Example 1

Geeta receives ESA(IR). She receives a payment from a local charity to buy
wellington boots for herself.

The DM decides that as it would be unreasonable for Geeta to wear wellington
boots in all weather conditions they are not for normal daily use.

Example 2
Emma receives ESA(IR). She receives a payment for orthopaedic shoes.

The DM decides that orthopaedic shoes may be normal for Emma but are not
normal for adults in general. The DM decides that the orthopaedic shoes are not for
normal daily use.

Example 3

Rosalind receives ESA(IR). She receives a payment for an ordinary pair of shoes.
The DM decides that the shoes are for normal daily use.

Payments by a third party for care home, Abbeyfield
Home or independent hospital charges

51601 Treat payments made by a third party, who is not the claimant or a member of the

claimant’s family, towards the cost of charges for a
1. care home or

2. Abbeyfield Home or

3. independent hospital

for the claimant or partner as the income of the claimant or partner".

1 ESA Regs, reg 107(6)
51602  This rule applies when the

1. claimant lives in or is temporarily absent from a care home, Abbeyfield Home
or independent hospital and

2. payment is made to the care home, Abbeyfield Home or independent
hospital.
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51605

51606

51607

The DM should calculate the amount of income and treat it as if it was actual
income.
1 ESA Regs, reg 109

51603

Third party payments for care homes, Abbeyfield
Homes or independent hospitals and National Health
maintenance

A payment is disregarded” if it is
1. made for
1.1  after-care under specified Iegislation2 or

1.2 accommodation or welfare services referred to in specified Iegislation3
and

2. treated as possessed under the notional income rule at DMG 51601°.

1 ESA Regs, Sch 8, para 56, 2 MH Act 83, s 117; MH (C & T) (Scot) Act 03, s 25;
3 NA Act 48, Part IlI; SW (Scot) Act 68, The Care Act 2014, part 1; 4 ESA Regs, reg 107(6)

Payments that satisfy DMG 51604 include payments or reimbursements by a LA for

1. persons who because of age, illness, disability or other circumstances are in
need of care and attention which is not otherwise available to them or

2. expectant and nursing mothers™.

1 NHS & CC Act 90, s 42; NA Act 48, s 21(4)

Income paid to the claimant or partner for a third party

Take into account in full any income paid to the claimant or claimant’s partner for a

third party who is not a member of the family if
1. the income is kept by or
2. is not paid over to the third party by

the person who received it. Ignore any income that is paid over to the third party".

1 ESA Regs, reg 107(4)
Fully disregard any payment from
1. the Macfarlane Trusts
2. the Eileen Trust
3. MFET Limited
4. the Fund

5. the Independent Living Fund (2006) but see note
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6. the Skipton Fund

7. the Caxton Foundation

8. the Scottish Infected Blood Support Scheme
9. the London Emergencies Trust

10. the We Love Manchester Emergency Fund
regardless of who keeps it or how it is used.

Note: the Independent Living Fund (2006) closed on 30.6.15 with some funding
responsibilities transferring to LA’s in England, the Welsh Independent Living Grant
in Wales and the Independent Living Fund Scotland for Northern Ireland and
Scotland. Please contact DMA Leeds for advice if a clamant receives funding from
any of these replacement schemes.

51608 The DM should decide using, available evidence
1. whether and
2. how much
income has been kept by the claimant or partner.
51609 Treat income as having been kept when
1. there is no intention of
1.1 paying it over to or
1.2 using it for
the third party or

2. if after having the income for a reasonable period of time the claimant or
partner has

2.1 not started paying it over or
2.2 not started using it for the third party or
2.3 has no plans for paying it over or using it for the third party.

51610 The DM should consider

1. the type of income and
2. how often the income is paid and
3. why the income is paid

when deciding if a reasonable period of time has passed.
Example 1
Rodney receives ESA(IR)

Rodney receives income for his cousin Roland who is a long-term patient in a local
hospital.
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The income is paid weekly and Rodney has been receiving it for four weeks.
Rodney has no good reason for not having passed the money to Roland.

The DM decides that in the circumstances four weeks was a reasonable period in
which to expect that the money would have been handed over to Roland.
Rodney is treated as having the full amount of income.

Example 2
Peter receives ESA(IR). His partner, Rowena receives an income for her aunt.

She has received three monthly payments but has not passed any money to her

aunt because she has been busy looking after an elderly person.

The DM decides that in the circumstances of the case that a reasonable time had
passed for Rowena to have handed over the payments.

Rowena is treated as having the full amount of the income.
Example 3
Denis claims ESA(IR). He receives a weekly income on behalf of his sister Daphne.

Denis and Daphne live 30 km (20 miles) apart. Denis has not paid any money over
to Daphne for ten weeks.

Denis has no private transport. He says he has not been well enough to travel by
bus or post the money.

The DM decides in the circumstances of the case a reasonable period of time had
not passed for Denis to have handed over the money.

He is treated as not having any of the income.

51611 - 51612
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Chapter 53 — ESA - Wfl, WRA,
Sanctions and Hardship
Disqualification and Advance awards

Scope of this Chapter

53001 This Chapter contains guidance on
1. the requirement for certain ESA claimants to
1.1 take partin a Wil
1.2 undertake WRA
2. reduction of ESA (sanctions)
3. hardship for ESA claimants
4. disqualification for misconduct and imprisonment

5. advance awards of ESA(IR).

53002 - 53004
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Work-focused interviews

Introduction

53005 All claimants in the WRAG who are required to take part in a Wfl will have interviews
with an adviser (work coach) or provider focusing on helping them back to work. The
initial W1l will take place after the first WCA, with the remaining Wfls occurring as
decided by the adviser or provider.

Note 1: 16/17 year olds in the WRAG will be asked to attend a Wfl (known as a
learning focused interview) after the WCA. They will be subject to full conditionality
at age 18.

Note 2. Claimants who move from the support group to the WRAG, from receiving
credits only to ESA(IR) due to a change of circumstances or qualifying for housing
costs will be required to take part in Wfls as above.

Note 3: From 25.9.17 a new type of Wfl is introduced for certain claimants who
have not yet completed the WCA (known as the Health and Work Conversation) see
further guidance at DMG 53051 et seq.

Meaning of support group

53006 A person is a member of the support group if the DM has made a determination that
they have, or are treated as having, LCWRA".

1 WR Act 07, s 24(4)

Meaning of working day

53007 A working day is any day except Saturday, Sunday, Christmas Day, Good Friday or a
bank holiday".

1 ESA Regs, reg 2(1) & Banking and Financial Dealings Act 1971
Meaning of lone parent

53008 A lone parentis' a person who
1. is not a member of a couple” and

2. is responsible for and a member of the same household as a person under
the age of 16.

1 WR Act 07, s 24(34); 2 SS CB Act 02, s 137(1)
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Treated as responsible for a child aged under one

53009 Alone parent is treated as responsible for, and a member of the same household
as, a child aged under one in accordance with IS legislation® - see DMG 22031 et

seq.

1 1S (Gen) Regs, reg 15 & 16; ESA Regs, reg 2(6) & (7)

53010 - 53012
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Requirement to take part in a Wil

53013 The Secretary of State may require a claimant who satisfies the conditions at DMG
53014 to take part in one or more Wfls as a condition of continuing to be entitled to
the full amount of ESA'. See DMG 53031 et seq for guidance on where a claimant is
also required to undertake WRA.

1 ESA Regs, reg 54(1)

53014 The conditions® referred to in DMG 53013 are that the claimant is

1. entitled to ESA or an advance award of ESA? has been made (DMG 53200 et

seq) and
2. not a member of the support group and
3. under the age at which a woman of the same age as the claimant attains

pensionable age (see DMG Chapter 75) and
4, not a person who is only entitled to ESA(Cont) payable at nil rate

5. not a lone parent who is responsible for and a member of the same household
as a child aged under one.

1 ESA Regs, reg 54(2); 2 reg 146(1)

53015 Any requirement to take part in a Wfl ceases to have effect if the claimant no longer
satisfies any of the requirements of DMG 53014".

1 ESA Regs, reg 54(3)

53016 Partners of claimants receiving ESA may be required to take part in a Wfl as a
condition of the claimant continuing to receive the full rate of benefit'. See DMG
Chapter 05 for further guidance.

1 SS (JPIfP) Regs, reg 3

Purpose of a Wfl

53017 The purposes of a Wfl* are

1. assessing the claimant’s prospects for remaining in or obtaining work
2. assisting or encouraging the claimant to remain in or obtain work
3. identifying activities that the claimant may undertake that will make remaining

in or obtaining work more likely

4. identifying training, educational or rehabilitation opportunities for the claimant
which may make it more likely that the claimant will remain in or obtain work
or be able to do so

5. identifying current or future work opportunities, including self-employment
opportunities, for the claimant that are relevant to the claimant’s needs and
abilities.

1 ESA Regs, reg 55
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Notification either in writing or otherwise and place of
the Wl

53018 The Secretary of State must notify the claimant of the requirement to take part in the
Wfl. The claimant must be given or sent a notification specifying the time, date and,
if required to attend in person, the place of a Wfl'. The notification may be in writing
or otherwise?® (for example by telephone). A W1l® can take place at a claimant’s
home if it is determined that requiring them to attend elsewhere would cause them
undue inconvenience or endanger their health.

1 ESA Regs, reg 56(1); 2 reg 56(3),; 3 reg 56(2)

53019

Taking part in a Wfl

53020 A claimant is regarded as having taken part1 in a Wfl if they

1. are required to attend in person, attend for the interview at the place and at
the date and time notified as in DMG 53018 and

2. are not required to attend in person, are available and respond at the date and
time notified as in DMG 53018 to any contact made at that time for the
purpose of carrying out the interview and

3. provide information, if requested, about any or all of the matters set out in
DMG 53021 and

4. participate in discussions, to the extent that is considered necessary by the

Secretary of State, about any or all of the matters set out in DMG 53022.

Note: Also see guidance at DMG 53030 regarding the meaning of failing to
participate and claimant behaviours.

1 ESA Regs, reg 57(1)

53021 The matters referred toin DMG 53020 3.* are

1. the claimant’s educational qualifications and vocational training
2. the claimant’s work history
3. the claimant’s aspirations for future work

4, the claimant’s skills that are relevant to work

5. the claimant’s work-related abilities
6. the claimant’s caring or childcare responsibilities
7. any paid or unpaid work that the claimant is undertaking.

1 ESA Regs, reg 57(2)
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53024

53025

53026

The matters referred to at DMG 53020 4. are

1. any activity that the claimant is willing to undertake which may make obtaining

or remaining in work more likely

2. any such activity that the claimant may have previously undertaken
3. any progress the claimant may have made towards remaining in or obtaining
work

4, any WFHRA the claimant may have taken part in

5. the claimant’s opinion as to the extent to which the ability to remain in or
obtain work is restricted by their physical or mental condition.

1 ESA Regs, reg 57(3)

53023

Deferral of requirement to take part in a Wfl

The requirement to take part in a Wfl may be
1. deferred or

2. treated as having been deferred

if at the time the Wfl is to take place, or was due to take place, the interview would
not at that time be or have been of assistance to the claimant or appropriate in the
circumstances”.

1 ESA Regs, reg 59(1)

A decision to defer may be made at any time after the requirement to take partin a
Wfl has been imposed, including after the time the Wfl

1. was due to take place or
2. took placel.

1 ESA Regs, reg 59(2)
Example

Warwick was due to attend a Wfl on 25 March. However Warwick did not attend
because he was taking part in a training course. On 1 April the DM decides that the
requirement to attend a Wfl can be deferred.

Where a requirement to take part in a Wfl is deferred or treated as having been
deferred then the time the Wfl is to take place must be re-determined”.

1 ESA Regs, reg 59(3)
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53028

53029

53030

It may be determined that the requirement to take part in a Wfl does not apply, or is
to be treated as not having applied, if the interview would not be, or would not have
been, of assistance because the claimant is or was likely to be starting or returning
to work™.

1 ESA Regs, reg 60
Failure to take part in a Wfl

The DM must determine whether a claimant who is required to take part in a Wfl has
failed to do so and if so, whether they have shown good cause for that failure'. The
claimant must show good cause for that failure within 5 working days of the date on
which the Secretary of State gives notification of that failure® or the claimant's ESA
may be reduced. See DMG 53012 for the definition of working day. Any notification
sent by post is to be taken as having been received on the second working day
following posting3.

Note: For the meaning of failing to participate see guidance at DMG 53030 and for
guidance on good cause see 53036.

1 ESA Regs, reg 61(2); 2 reg 61(1); 3 reg 65

Example

Susan is required to take part in a Wfl on 15.4.09, but fails to attend. Notification of
the failure is posted on 17.4.09, and is taken as having been received on 21.4.09.
Susan has until 28.4.09 to show good cause for her failure to attend.

In determining whether good cause has been shown the DM must take account of all
the circumstances of the case. See DMG 53036 - 53046 for further guidance on
good cause.

Meaning of failure to participate

Requiring claimants to participate means the claimant must do more than just attend
the interview by turning up on the right day at the right place. Participation also
extends to taking part in discussions and providing information as required to the
extent that is considered necessary by the Secretary of State' which means:

1. appropriate and reasonable participation as would normally be expected by a
reasonable person and

2. making some meaningful contribution to the interview, for example by

answering questions which are an integral part of the interview.

Therefore behaviours that lead to premature termination of an interview may well be
considered to be a ‘failure to participate’, for example, refusing to answer questions,
being unwilling, abusive or uncooperative.

1 ESA Regs, reg 57
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53036

53037

53038

53039

53040

Each case should be considered on it's own merits and all the individual facts and
circumstances, taking into account the claimants’ health condition and the impact
this could have on their understanding and ability to communicate effectively. For
example if the claimant is depressed their behaviour could be part of their symptoms
and not because they are being deliberately uncooperative. Any failure to participate
is considered by a DM under good cause and whether a sanction will apply for the
failure (see further guidance on good cause at DMG 53036).

53032 - 53035

Good cause

In determining whether good cause has been shown the DM must take account of all
the individual facts and circumstances of the case in consideration of what is
reasonable.

Good cause is not defined in legislation, but has been considered in case law. It
includes facts and circumstances which would probably have caused a reasonable
person to act as the claimant did".

1 R(SB) 6/83

The DM should not just consider one factor but should consider the overall picture of
the claimant’s individual circumstances. The consideration is whether the reasons
given contributed to the claimant failing to participate in a Wfl and whether that was
reasonable in the claimants’ circumstances.

Note: When considering good cause the DM should also be mindful of the guidance
in DMG Chapter 34 on good reason. The principles set out in DMG Chapter 34 apply
equally to the consideration of good cause for failures to participate in a Wfl or to
undertake work-related activity.

A distinction must be drawn between having a good excuse and having good cause
in law which is not about one moment in time but about a person acting reasonably
in the light of all the facts and circumstances. The general rule for taking each
incidence on its own merits and considering all the facts and evidence should be

applied.

Consideration of all the evidence should be made on
1. the balance of probabilities and

2. whether the evidence is inherently improbable, inconsistent or implausible in

the circumstances.

Note: See DMG Chapter 1 for guidance on the principles of decision making.
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Example

Les is claiming ESA. His incapacity is epilepsy. He fails to attend a Wfl appointment.
He provides his reasons for the failure within 5 days and explains that on the day of
the Wfl appointment he had an appointment to visit the dentist. It is established that
this was a routine inspection appointment. The DM decides that a reasonable
person should have been able to rearrange their dental appointment to attend the
Wfl. Les had known about the Wfl appointment for some time and made no effort to
contact the work coach to rearrange it. The DM decides that Les did not act
reasonably and has not shown good cause for his failure to attend the Wfl (also see
DMG 53046).

The DM should also take into consideration that a claimant is expected to take care
in matters to do with the claiming and receiving of benefits. Failure to take such care
cannot of itself be good cause however genuine or deserving an error or mistake
may appear to be. However care should be taken to consider the extent of how a
claimants health condition may affect the claimant’s ability to process information.
For example, claimants who are suffering from mental health conditions, alcohol or
substance dependency or learning difficulties may have difficulty understanding the

importance of their responsibilities.
Example 1

Karis is in receipt of ESA and her incapacity is sciatica. She is required to attend a
Wf{l appointment and is adequately notified of the date, time and place of the

appointment and the consequences of non compliance.

When asked for her reasons for failing to attend the Wfl, Karis says that she made a
mistake with the date and ringed the wrong day on the calendar. This was a genuine
mistake and she phoned up to arrange another appointment as soon as she realised
her mistake.

A claimant has a responsibility to attend to his/her affairs with due diligence and care
which equally applies to cases where the claimant makes a mistake about the date

and time of an appointment.

Karis therefore cannot show good cause for failing to participate in the Wfl. She had
a duty of care in the claiming of and receiving of benefits and it is reasonable to have
expected that she should have taken care to correctly record the date and time of
the relevant appointment knowing that a failure to participate could result in a
sanction of her benefit.

Karis could provide no evidence to suggest there were any mitigating or exceptional
circumstances that contributed to the mistake.
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Example 2

Ismail is in receipt of ESA. He suffers from OCD, anxiety state and learning
difficulties. He lives alone in a one-bedroom flat. He has difficulties reading because
of poor education but can recognise his own name and address.

Ismalil is required to attend an appointment with his Work Programme provider. He
fails to attend the appointment and in his good cause reasons says due to an
increased amount of mail he is currently receiving, it has made him particularly
anxious and he has adopted the habit of not looking properly at mail he receives
because it is often for previous tenants or is junk mail. He tends to discard letters

unless they are in a brown envelope.

Letters in brown envelopes where he recognises his name and address he saves to
open with a family member present. His brother or sister visit him twice a week to
check on him and help him deal with all his correspondence and assist him with the
managing of all his post, appointments and paying bills etc.

He further explains that he thinks the appointment letter arrived in a white envelope
and he discarded it without looking at it in sufficient detail to understand what it was.
On checking with the provider, they confirm that appointment letters are sent out in
white envelopes with a ‘this is not a circular’ stamp upon them. They also confirm
Ismail’s appointment letter should have been addressed personally to him and to his

correct address.

Ismail had recognised all other correspondence issued by the Benefit Processing
Centre such as the self-assessment questionnaire (ESA50) and the good cause
enquiry letter (BF223) and has attended Wfl's as all relevant correspondence was
issued in brown envelopes and he had saved them to open with a family member
present and had then met his obligations to respond or attend as required. However,
as the Work Programme appointment was issued in a white envelope he had not

recognised it as being important and destroyed it.

It is reasonable to accept that Ismail's health problems, in particular his mental
health, his limited reading abilities and his reliance on his family members to assist
him with his post had affected his ability to process his mail. Since this incident his
brother has re educated Ismail to save all his post to sift when he or his sister visits
to avoid any further mistakes.

Ismail made a genuine mistake in destroying the letter which of itself would not have
shown good cause but in his circumstances his health condition had contributed to
the mistake and affected his ability to process his mail. Ismail can show good cause
for the failure to attend the Work Programme appointment with the provider.
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53043

53044

Time limit for showing good cause

The burden of proof to show good cause is on the claimant within 5 working days of
the date on which the Secretary of State gives notification of the failure™.

1 ESA Regs, reg 61(1)

The 5 day time limit to show good cause is absolute. A tribunal of judges found
unanimously that good cause must be shown within a defined period®. They
favoured a very narrow reading of the meaning of the requirement to provide good
cause and concluded there is no power to extend that time limit.

1 Jeffrey & Bevan v SSWP [2016] ECWA 413

Evidence for good cause received after 5 days cannot normally be taken into
account as per 53043. However, information which is received late, but merely
serves to verify or clarify evidence which was received within the time limit, can be
taken into account.

1 R(JSA) 2/04

Example 1

Daniel lives with his wife and claims ESA. His incapacity is arthritis. He has no other
known health problems.

Daniel fails to attend a Wfl and says in his good cause letter that he forgot about the

appointment. It was a genuine mistake.

The claimant provides further evidence that he had to look after his grandaughter on
that day who was ill so his daughter could go to work. This evidence is received after
the five days.

This evidence cannot be taken into account in relation to his failure to attend the Wfl
as he did not show good cause within the five days time limit. He had not shown due
care and diligence in making a note of his appointment and contacting his work
coach if he could not attend as per the natification.

It was reasonable to have expected the claimant to contact the benefit processing
centre to inform them he could not attend on the date of the appointment and
reschedule the Wfl for another date and time. There is no medical reason why
Daniel could not use a phone for that purpose, i.e. he has no known mental or

cognitive impairments that would restrict him.
Example 2

Joyce is claiming ESA. Her incapacity is diabetes and anxiety state. Joyce fails to
attend the scheduled HWC and in her good cause letter says that she could not
afford to pay for a taxi to make the 20 mile return journey to attend the appointment.
The DM decides that Joyce has not shown good cause because it is considered

reasonable to expect Joyce to travel by public transport to attend her HWC.
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53046

Based on local knowledge, there is a regular bus route that passes where Joyce
lives and she has no known mobility problems that mean she cannot travel by public
transport.

In response to the decision Joyce sends further detailed evidence which is received
after the five days time limit. Joyce says that on the date of the HWC appointment
there was a problem with public transport on that particular route, she waited for a
bus which did not turn up. She then phoned the bus company who confirmed the bus
route had been suspended due to the driver phoning in sick and as she does not
drive she checked out the price of a taxi which she considered was too expensive
and she couldn’t afford it. She had not phoned the work coach as she says it had all
made her feel ill and increased her anxiety state.

This evidence can be taken into account because it verifies why the claimant could
not use public transport and had to consider using a taxi and so serves to clarify her
reasons given within the 5 day time limit.

The DM contacts the local bus company to confirm that indeed on that morning they
had a shortage of drivers and so the buses were cancelled on that route until later in
the day as it is not considered a priority route.

The DM can take into account the evidence provided outwith the 5 days time limit

when considering whether the claimant can show good cause.

If the DM decides that they require further evidence to support the good cause
decision they can request additional evidence at any time and allow a reasonable
amount of time for the claimant to provide that evidence.

Reconsideration

If the claimant provides information or evidence giving good cause after a sanction
determination decision has been made then the claimant can request a
reconsideration of the decision. Any new facts and evidence received within the
normal time limits for revision (1 month) should not stop the normal revision rules
coming into play which would alter the original decision but also see the guidance on

time limits for showing good cause at DMG 53042.
Example
See example 1 at DMG 53040.

On receiving the decision to sanction Les phones to say that he would have incurred
a £5 cancellation charge if he had cancelled the dentist appointment and requests a
reconsideration of the decision. This evidence serves to clarify good cause already
provided within the 5 days time limit and so can be taken into account.

Vol 9 Amendment 25 October 2017



53047

53051

53052

The DM gives Les two weeks to provide further evidence regarding the cancellation
charge.

Les provides a letter from his dentist.
The decision is reconsidered but not altered.

The DM considers that Les would normally have been able to provide good cause as
DWP should not make the claimant incur any expense to cancel his appointment.
However, in this particular case, Les had plenty of notice in which to cancel his
dental appointment and the letter from the dentist confirms the charge would only be
incurred if the cancellation was actually done on the day of the appointment. This
also did not deter from the fact that regardless of the dental appointment he did not
make any effort to contact the work coach to say he could not attend the Wfl. On
reconsideration the DM considers Les has not acted reasonably in the
circumstances and cannot show good cause for his failure to attend the Wfl.

Contracting out certain functions relating to Wfls

The Secretary of State may contract out* certain functions relating to Wfls. These

are
1. the requirement to take part in a WAl
2. the notification requirements

3. the taking part in a Wfl
4. the deferral of the requirement to take part in a Wfl

5. the requirement to take part in a Wfl not to apply.

Note: Providers do not have authority to make determinations on good cause or to
impose sanction decisions. Those decisions are determined by the DM.

1 ESA Regs, reg 62

53048 - 53050
Health and Work Conversation (HWC)

The HWC is a Wfl designed to engage with ESA claimants who have not yet

completed the WCA at or around the fourth week of their claim.

The HWC is a mandatory conversation which supports claimants with health
conditions and disabilities. It allows the claimant and work coach to discuss the
claimant’s skills, abilities and goals and find out about the support that is available to
help them move closer to work when they are able to do so in the future. The
claimant and the work coach will look at what is important to the claimant and talk
about what the claimant wants to do, and how they can do it. Together they will put
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53054

together a plan of voluntary tailored support. The actions are agreed in discussion
between the work coach and ESA claimant, drawing out strengths, identifying health
and work goals and making realistic, achievable plans, for example, access to health
services, skills courses or support with budgeting.

Note: Whilst attendance and participation in the HWC are mandatory any actions

agreed are voluntary.

It is a mandatory requirement to participate in the HWC under current legislative
provisions for Wfl’s™ and the guidance in DMG 53013 to 53046 applies with regard to

1. requirement to participate in the HWC (see 53013)
2. notification of the requirements to participate in the HWC (see 53018)
3. failing to participate in the HWC (see 53028 et seq) and

4, whether the claimant can show good cause (see 53036).

IWR Act 2007, sec 12; ESA Regs, reg 54(1)

Where a claimant fails to participate in the HWC without good cause a reduction in
the amount of ESA will apply* under the normal rules for failing to participate in a Wil
(see guidance at DMG 53100 et seq).

1 ESA Regs, reg 63

53055 - 53070
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53072

53073

53076

53077

Work-related activity

Introduction

WRA is activity which makes it more likely that the claimant will obtain or remain in
work, or be able to do so*. WRA includes work experience or a work placement?.
1 WR Act 07, 5 13(7); 2 s 13(8)

Where a claimant is required to undertake a work placement as part of their WRA
action plan, this is not paid or unpaid work. The guidance in DMG Chapter 41 about
work®, including exempt work® and remunerative work®, does not apply.

1 ESA Regs, reg 40 & 44, 2 reg 45; 3 reg 41

Claimants will not be required to undertake work experience as part of their WRA
action plan, although they can participate on a voluntary basis. DMs should note that
where a claimant fails to undertake work experience, as this is not a failure to
undertake WRA, the guidance about reduction of ESA in DMG 53060 et seq does

not apply.

53074 — 53075

Requirement to undertake WRA

The Secretary of State may require claimants to undertake WRA as a condition of
continuing to be entitled to the full amount of ESA" where they are

1. required to take part in or have already taken part in one or more WFIs? (see
DMG 53013 — 53014) and

2. not a lone parent who is responsible for and a member of the same household
as a child under the age of 3 and

3. not entitled to CA and

4, not entitled to a CP®,

See DMG Chapter 43 for the meaning of “child”, “lone parent”, and “member of the
same household as a child”, and DMG Chapter 44 for guidance on CP. See DMG
53084 for guidance on how the requirement is notified.

1 WR Act 07, s 13; ESA (WRA) Regs, reg 3(1) & (2); 2 ESA Regs, reg 54; 3 Sch 4 para 8

A requirement to undertake WRA must be reasonable in the view of the Secretary of
State taking into account the claimant’s circumstances®. The claimant cannot be

required to
1. apply for a job or undertake work, whether as an employee or otherwise or
2. undergo medical treatment®.

1 ESA (WRA) Regs, reg 3(4)(a); 2 reg 3(4)(b)
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53079

53080

53081

53082

53083

53084

“Medical treatment” means medical, surgical or rehabilitative treatment, including
diet or other regimen®.

1 ESA Regs, reg 2(1)
Where the claimant

1. is a lone parent and

2. in any week is responsible for and a member of the same household as a

child under the age of 13

they may only be required to undertake WRA during the child’s normal school
hours™.

1 ESA (WRA) Regs, reg 3(5)

Requirement ceases to have effect

The requirement to undertake WRA ceases to have effect if the claimant becomes a
member of the support group'. See DMG 53011 for the meaning of “member of the
support group”.

1 ESA (WRA) Regs, reg 3(3); WR Act 07, s 24(4)

The requirement to undertake WRA ceases to apply where the claimant no longer
satisfies any of the conditions in DMG 53076.

Directions about WRA

Where
1. a claimant is required to undertake WRA and

2. the circumstances in DMG 53083 apply

the Secretary of State may direct that the activity specified in a direction given to the
claimant is the only activity which is regarded as WRA in that claimant’s case’.

1 WR Act 07, s 15(1)(a)

The circumstances in DMG 53082 2. are* that

1. the claimant has been identified by the Secretary of State as having a barrier
to work, and in the view of the Secretary of State has refused to address that

barrier and

2. the Secretary of State considers that the activity specified in the direction is a
prerequisite to the claimant’s ability to obtain or remain in employment.

1 ESA (WRA) Regs, reg 4(2)
Notification of WRA and action plans
The Secretary of State must notify the claimant of a requirement to undertake WRA

by including the requirement in a written action plan given to the claimant’.

1 ESA (WRA) Regs, reg 5(1)

Vol 9 Amendment 25 October 2017



53085

53086

53087

53088

53089

53090

The action plan must specify
1. the WRA which the claimant is required to undertake and

2. any other information that the Secretary of State considers appropriate (see
DMG 53086)".

1 ESA (WRA) Regs, reg 5(2)

Examples of other information which may be included in the action plan are

1. the date and time on or by which the person is required to undertake such
work-related activity

2. the evidence which the person is required to provide to show that the
requirement to undertake the WRA specified has been complied with.

Requirement to undertake WRA at a particular time not

to apply

Where

1. the claimant is required to undertake WRA at or by a particular time and

2. in the view of the Secretary of State it would be or would have been

unreasonable to require the claimant to undertake the activity at or by that
time

the requirement to undertake WRA still applies, but the Secretary of State may
determine that the requirement to undertake the WRA at or by that time does not
apply, or is treated as not having applied".

1 ESA (WRA) Regs, reg 6
Reconsideration of action plans
The claimant may request reconsideration of an action plan. Where a request is
received, the Secretary of State must
1. reconsider the action plan and
2. notify the decision in writing to the claimant’.

1 ESA (WRA) Regs, reg 7

DMs should note that a request for reconsideration in this situation is not an
application for revision or supersession (see DMG Chapter 03 and 04), and there is
no right of appeal against the decision made on that request.

Failure to undertake WRA

Where the claimant is required to undertake WRA but fails to do so, they must show
good cause for that failure within 5 working days of the date on which the Secretary
of State notifies the failure'. See DMG 53007 for the meaning of working dayz.

1 ESA (WRA) Regs, reg 8(1); 2 ESA Regs, reg 2(1)
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Good cause

The DM must determine whether the claimant has failed to undertake WRA as
required, and if so whether they have shown good cause for the failure’. In
determining whether the claimant has shown good cause, the DM must take account
of all the individual facts and circumstances of the case in consideration of what is

reasonable (also see the guidance in DMG 53036 et seq).

Note: When considering good cause the DM should also be mindful of the guidance
in DMG Chapter 34 on good reason. The principles set out in DMG Chapter 34 apply
equally to the consideration of good cause for failures to undertake WRA.

1 ESA (WRA) Regs, reg 8(2)

The following are examples of the circumstances the DM may consider when
determining whether the claimant has shown good cause for a failure to undertake
WRA:

1. whether the claimant’s physical or mental health or condition made it

impracticable to undertake WRA at or by a particular time

2. whether the claimant was prevented from undertaking WRA at or by a

particular time due to unforeseen circumstances, for example

2.1 attending a medical or dental appointment that could not reasonably be

rearranged
2.2 attending a funeral of a relative
2.3  difficulties with caring responsibilities

3. whether the claimant misunderstood the requirement to undertake WRA due
to

3.1 alanguage, literacy or learning difficulty or

3.2 any misleading information given or supplied to them by the Secretary
of State

4. whether the established customs or practices of the religion, if any, to which

the claimant belongs prevented them from undertaking WRA

5. whether the claimant was attending an interview for employment which

prevented them from undertaking WRA at or by a particular time

6. whether any difficulty with the claimant’s regular mode of transport prevented

them from undertaking WRA.

Note: This list is not exhaustive it is for the DM to consider all the individual facts

and circumstances of the case in consideration of what is reasonable.
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This list is not exhaustive, and the DM should consider all the reasons given by the
claimant for the failure to undertake WRA.

Example
Georgia has been on the Wp for the past 12 months and is in receipt of ESA.

Her incapacity is agoraphobia and she has been placed in the work-related activity
group following the WCA. Georgia has agreed an action plan to engage in work-
related activities. She has been made aware and fully understands that her benefit
might be affected if she fails to undertake work-related activity when required to do
so.

Georgia is issued with an appointment letter to attend a face to face Wp
appointment on 18.10.14 as part of her action plan to undertake work-related
activity. She does not attend the appointment stating that she did not feel she could
leave the house alone and attend the appointment on that day. She has a friend that
goes with her to appointments and meetings on most occasions as she has
problems leaving the house, but on 18.10.14 the friend was unable to go with her to
the appointment as she was on holiday. Georgia contacted the provider on the
morning of 18.10.14 by telephone to rearrange the appointment. The provider

arranged to conduct the interview by phone.

The DM considers Georgia can show good cause for the failure to undertake work-
related activity on this occasion.

A letter is issued to attend a face to face interview with the Wp provider on 27.1.15.
Georgia does not attend the interview and does not phone the provider to explain
why. The DM sends a letter to ask Georgia for her reasons for not attending the
appointment. Georgia does not reply to the letter. The DM determines Georgia

cannot show good cause for the failure and imposes a sanction.

Georgia responds to say she felt that her condition was worse on this particular day
and therefore she could not make it to the appointment. She stated that she has
discussed with the provider her problems with attending face to face and has at
times received telephone interviews but the provider insists on seeing her at face to

face interviews as well.

She had attended a face to face appointment in December 2014 accompanied by a
friend, which is confirmed on the action plan, but on this occasion she felt too
anxious to leave the house.

Georgia confirms that she did not contact the provider on this occasion as she forgot
about it because she felt so unwell worrying about leaving the house. As the good
cause reason is provided out with the 5 day time limit to provide good cause the
decision is not altered and the sanction stands.
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A letter is issued to Georgia to attend a face to face interview with the Wp provider
on 18.5.15. She does not attend and phones the provider to say she does not feel
she could attend the appointment even though her friend is available to go with her.
She was all prepared and ready to go to the appointment but at the last minute she
panicked and did not feel well enough to leave the house. She has had some bad
news about a member of her family this week which has made her feel much more
anxious than usual. The DM considers Georgia can show good cause for the failure
to undertake work-related activity on this occasion due to her mental health state on
the day. It was reasonable in her circumstances and she contacted the provider to

let them know she could not attend.

An appointment letter is issued to Georgia to attend a face to face interview with the
Wp provider on 8.7.15. She does not attend and provides reasons to say she felt too
ill again on this occasion to attend the interview and forgot to contact the provider as
she was dealing with another phone call and became distracted and then forgot. The
referral from the provider confirms that Georgia did not attend the Wp appointment
on 8.7.15 and there is no record of any contact regarding the reasons for her failure.

Whilst a pattern of non-compliance is emerging here for Georgia the medical
condition is agrophobia. Past non-compliance is not always an indication that the

claimant doesn’t have good cause for the failure under consideration.

It is important to bear in mind that people’s health conditions may fluctuate frequently
and vary significantly for both mental & physical health conditions so care has to be
taken when considering a failure to undertake work-related activity where health
conditions are involved and the claimant raises their health condition in their
reasons. Georgia may not know until the day of appointment that she cannot leave
the house and actually thinking of leaving the house may exacerbate the condition.

However, being housebound does not mean that it is not reasonable to expect
Georgia to ring up when she cannot attend an interview. The notification from the
provider would have informed her to make contact if for any reason she could not
attend, she was fully aware of and understood the consequences of failing to
undertake work-related activity.

Therefore whilst it is reasonable to accept Georgia’s health condition may have
provided good cause for her not to attend the appointment as required on 8.7.15, it is
also reasonable to have expected Georgia to inform the provider she could not
attend. There is no evidence to suggest she was unable to use her phone on 8.7.15.

The DM considers Georgia cannot show she had good cause for the failure to
undertake work-related activity on 8.7.15.
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Contracting out

53096 The following functions of the Secretary of State can be carried out by, or by

employees of, any person authorised by the Secretary of State™:

1.

2.

3.

4.

5.

requirement to undertake WRA

notification of WRA and action plans
requirement to undertake WRA not to apply
reconsideration of action plans

cessation of reduction.

Note: Providers do not have authority to make determinations on good cause or to

impose sanction decisions. Those decisions are determined by the DM.

1 ESA (WRA) Regs, reg 9

53097 — 53099
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53101

Reduction of Employment and Support
Allowance (Sanctions)

Where the DM has determined that a claimant has failed without good cause to
1. attend or participate in a Wfl or

2. undertake WRA

(“a failure determination”) then where the claimant is entitled to the WRAC the
amount of ESA payable to the claimant will be reduced by 100% of the prescribed
amount for a single claimant in the ESA main phase'. See DMG Chapter 44 for
guidance on prescribed amounts.

Note: A reduction of benefit is commonly referred to as a sanction. Throughout this
Chapter reduction and sanction have the same meaning. Payment of benefit is
reduced for a fixed period.

1 ESA Regs, reg 63(1) & (2); Sch 4, Part 1, para (1)(a)
Example 1

Eric is entitled to ESA(IR) of £139.60 a week, including the WRAC, for himself and
his partner Julia. Eric fails without good cause to attend a Wfl. His award of ESA is
reduced by £71.00 a week, leaving £68.60 in payment.

Example 2

Mauvis is entitled to ESA(Cont) of £99.15 weekly, including the WRAC. She has an
occupational pension of £95 a week, and £5.00 is deducted from her ESA award
leaving £94.15 in payment each week. Mavis fails without good cause to undertake
WRA. Her award of ESA is reduced by £71.00 a week, leaving £23.15 in payment.

In any benefit week the amount of ESA payable should not be reduced below 10p or
by more than 100% of the amount of the prescribed amount for a single claimant in
the ESA main phase' by virtue of the claimant failing to attend a Wfl or to undertake
WRA. Only one failure determination relating to a Wfl or WRA can be in place at the
same time®. However, should the claimant’s partner fail to attend a Wfl then benefit
can be reduced by more than 100% of the prescribed amount for a single claimant in
the ESA main phase®. Benefit is reduced by an amount equal to 20% of the 1S
applicable amount for a single claimant aged 25 or over as at the date the reduction
begins. See DMG Chapter 05 for further guidance. Benefit cannot be reduced to a
sum that is less than 10 pence a week”.

1 ESA Regs, reg 63(3)(a) & (c); 2 reg 63(3)(b); 3 SS (JPIfP) Regs, reg 11(2) & (3); 4 reg 11(4)
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53102

53103

53110

53111

Where a claimant is entitled to both ESA(Cont) and ESA(IR) then any reduction
must be applied first to ESA(Cont). Only if there is any amount outstanding is it to be
applied to ESA(IR)".

1 ESA Regs, reg 63(4)

For the purposes of determining the amount of any ESA(IR) payable, a claimant is to
be treated as receiving the amount of ESA(Cont), including new style ESA', which
would have been payable but for any reduction made’.

1 ESA Regs, reg 2(1); 2 reg 63(5); WR Act 07, s 11J

Example 1

Nathan is in receipt of ESA(Cont) of £84.50. He fails, without good cause, to attend a
Wfl. After 4 weeks his benefit is reduced to £60.50. No ESA(IR) is payable because
£84.50 would be payable but for the reduction.

Example 2

Clark is entitled to ESA(IR). He is joined by his partner Lois, who is entitled to new
style ESA including the WRAC. Her award of £100.15 a week is taken into account
as income when calculating Clark’s award of ESA(IR).

Lois fails with no good reason to attend a Wfl on 21.8.13. She contacts the adviser
on 28.8.13 and agrees to attend a Wfl on 10.9.13. Her award of new style ESA is
reduced for a total of 14 days (7 days + 7 day fixed period). The daily reduction rate
is £10.20, and her award of ESA is reduced by £71.40 a week to £28.75 for two
weeks. The full amount of £100.15 is taken into account as income for the purpose

of calculating Clark’s ESA(IR) entitiement.

53104 — 53109
Period of reduction
Meaning of compliance condition

Where the claimant has failed to take part in a Wfl, “compliance condition” means
1. taking part in a Wfl or

2. agreeing with the S of S to take part in a Wfl at an agreed date’.

1 ESA Regs, reg 63(11)(a)

Where the claimant has failed to undertake WRA, “compliance condition” means
1. undertaking the WRA specified in the action plan or
2. undertaking an alternative activity where notified to do so by the S of S or

3. agreeing with the S of S to undertake the WRA in the action plan or the
alternative activity at an agreed date”.

1 ESA Regs, reg 63(11)(b)
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53113

53114

Meaning of current failure

Current failure means a failure to
1. take part in a Wfl or

2. undertake WRA

which may lead to a reduction as in DMG 53100, but where the DM has yet to
determine whether the amount of ESA should be reduced”.
1 ESA Regs, reg 63(11)

Period of the reduction

The period of the reduction ist

1. one week for each 7 day period during which the claimant fails to meet a
compliance condition (see DMG 53110 — 53111) and

2. a further fixed period of 1, 2 or 4 weeks (see DMG 53115).

But see DMG 53114 for when 1. does not apply.

1 ESA Regs, reg 63(6)

DMG 53113 1. does not apply where
1. a failure determination is made and
2. the claimant meets a compliance condition (see DMG 53110 — 53111) within

one week after the date of the failure.
The claimant’'s ESA award is only subject to the fixed period reduction.

Note: Where the claimant recompiles before a sanction determination is made, the
open ended period of the sanction has not started so there is nothing to lift and only

the fixed period sanction can apply (see example 2).
Example 1

Fadi fails to attend an initial Wfl on 18.1.13. He contacts the DWP on 21.1.13 to say
he forgot, and agrees to attend a Wfl on 23.1.13, the next available appointment.
Fadi takes part in the Wfl on 23.1.13. ESA has been paid to 24.1.13. The DM
determines on 30.1.13 that Fadi had no good cause for his failure to attend on
18.1.13. but as he met the compliance condition within one week after the date of
the failure on 18.1.13, his ESA award is reduced only for the one week fixed period
from 25.1.13.

Example 2

Kylie fails to attend a Work Programme appointment on 18.7.13. She recompiles
and attends a rearranged appointment with her provider on 31.7.13. ESA has been
paid to 3.9.13 and the DM is making a sanction determination on 10.9.13. The DM
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53116

determines Kylie had no good cause for the failure to attend the appointment on
18.7.13 and imposes a one week fixed period sanction from 4.9.13.

Kylie had complied with the requirement on 31.7.13 before the DM made the
sanction determination on 10.9.13 so no open ended sanction applies. It cannot be
determined that she failed to meet the compliance condition up to the date the DM

made the determination.
Length of fixed period

The fixed period is

1. one week, where there has been no failure that falls within DMG 53116 or
2. two weeks, where there has been one failure that falls within DMG 53116° or
3. four weeks, where there have been two or more failures (whether or not they

fall within DMG 53116), and the most recent of those failures
3.1 falls within DMG 53116 and

3.2 resulted in a reduction for two or four weeks, or would have done but for

the maximum reduction rules in DMG 531013,

Note: The fixed reduction periods that apply are provided for in a table*. The
circumstances of the failure are described in the first column of each table and has
effect for the period in the second column.

1 ESA Regs, reg 63(7)(a); 2 reg 63(7)(b); 3 reg 63(7)(c) & (8)(a) & (b);
4 WR Act 2007 s 11J, 12 & 13, ESA Regs, reg 63(7)

A failure falls within this paragraph if it is a failure®
1. for which a reduction
1.1 was imposed or

1.2 would have been imposed but for the fact that the maximum reduction
rules in DMG 53101 apply” and

2. which occurred on or after 3.12.12 and
3. which is within 52 weeks but not two weeks of the current failure.

1 ESA Regs, reg 63(8); 2 reg 63(3)
Example 1

Jeanette was placed into the ESA WRAG in January 2013. Her ESA award had
been subject to a one week reduction in March 2013 for failing to attend an initial
Wf{l. She fails to attend a further Wfl on 2.5.13, and is notified of this failure by post
on the same day. On 14.5.13 the DM determines that Jeanette had no good cause
for the failure to attend the Wfl on 2.5.13. Jeanette’s last ESA payment was made on
1.5.13. Her award of ESA is reduced from 9.5.13.
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Jeanette phones on 20.5.13 to re-arrange her appointment, but cannot be seen until
23.5.13. She attends the Wfl on 23.5.13. The period of reduction includes a two
week fixed period reduction, as she has had a previous one week reduction within
the last 52 weeks. The reduction ends on 29.5.13.

Example 2

Jules was placed in the WRAG in February 2013. He fails to attend an initial Wfl on
20.2.13, and on 25.2.13 makes an appointment for another Wfl to take place on
28.2.13. Jules fails to attend the Wfl on 28.2.13. He contacts the DWP and arranges
a further appointment for 5.3.13, which he attends. His next ESA payment is due on
8.3.13. The DM determines on 15.3.13 that Jules had no good cause for either

failure.

Jules’s award of ESA is reduced for the period 9.3.13 — 15.3. Both failures are for a
one week fixed period reduction, as the second failure was within two weeks of the
first. As the reductions begin on the same date, they run concurrently.

Example 3

Agyness is entitled to ESA including the WRAC. She has had a sanction imposed
including a one week fixed period for a failure to attend a Wfl in January 2013, and a
further sanction including a two weeks fixed period for a failure to undertake WRA in
May 2013. On 2.8.13 she fails without good cause to attend a follow—up Wfl. The
period of reduction for the latest failure will include a four week fixed period, as the
latest failure was within 52 weeks of a previous two week fixed period reduction.

Example 4

Ethan is entitled to ESA including the WRAC. He fails to attend a Wfl on 2.1.13.
Ethan phones on 8.1.13 to say that he forgot the appointment, and a further Wfl is
arranged for 14.1.13. Ethan again fails to attend. He calls the Jobcentre on 22.1.13
and arranges a further appointment for 24.1.13 which he attends. A one week fixed
period sanction is imposed for the first failure, and a two week period sanction is
imposed for the second failure. This includes a one week fixed period, as the second
failure is within two weeks of the first.

Following the Wfl on 24.1.13, Ethan is required to undertake WRA. The provider
arranges a follow—up appointment to check progress on 6.1.14, which Ethan fails
without good cause to attend. When considering what fixed period reduction to apply
after Ethan complies, the DM has regard to the previous failure on 14.1.13, and adds

a two weeks fixed period to the period of reduction.
Example 5

Julie is entitled to ESA including the WRAC. She fails without good cause to take
part in an initial Wfl on 11.12.12, and the DM imposes a one week fixed period
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53120

53121

53125

reduction after Julie phones on 13.12.12 to arrange a further Wfl. The next
appointment is made for 3.1.13, and Julie again fails to attend. The DM determines
that Julie had good cause for this failure, and makes another appointment for 8.1.13
which Julie attends. Julie is referred to the Work Programme and required to
undertake WRA.

On 21.3.13 Julie fails without good cause to attend an interview with the provider
where she was required to produce her CV, and the DM imposes a two week fixed
period reduction after Julie agrees on 26.3.13 to attend a further appointment.

On 28.1.14 Julie fails without good cause to attend a further meeting with the
provider. Since Julie’s entitlement to ESA began, she has had two failures for which
a reduction was imposed. The most recent of those failures resulted in a two week
fixed period reduction and took place within the previous 52 weeks, so the DM
determines that a four week fixed period reduction will apply once Julie has complied
with the WRA requirement.

53117 - 53119
When the reduction begins

A decision awarding ESA may be superseded where there has been a failure
determination®. A failure determination is a determination by the DM that the
claimant has failed without good cause to satisfy a requirement to take part in a Wfl
or undertake WRA?. The supersession (see DMG 53121) begins the period of
reduction in DMG 53112.

1 8S CS (D&A) Regs, reg 6(2)(p); 2 ESA Regs, reg 63(1)
The effective date of the supersession is*

1. the first day of the benefit week in which the failure determination is made
where, on the date of the determination, the claimant has not been paid ESA

since the failure to which that determination relates or

2. the first day of the benefit week after the end of the benefit week in respect of

which the claimant was last paid ESA.

See DMG Chapter 04 for further guidance on supersession.

1 8§ CS (D&A) Regs, reg 7(36)

53122 - 53124

Cessation of reduction

Any reduction of ESA imposed as a result of a failure determination which resulted
from a failure to take part in a Wfl or to undertake WRA ceases to have effect if*

1. the claimant subsequently ceases to meet the requirements in DMG 53014 or
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2. the claimant subsequently ceases to be subject to a requirement to undertake
WRA or

3. the Secretary of State decides that it is no longer appropriate to require the
claimant to undertake WRA?.See DMG 53091 and Chapter 04 for guidance
on supersession where a reduction ends.

1 ESA Regs, reg 64(1) & (2)

53126 A decision as in DMG 53085 3. must be notified to the claimant in writing".

1 ESA Regs, reg 64(14)(b)

53127 - 53129
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Revision, supersession and appeals

53130 A decision awarding ESA is superseded where the amount payable to the claimant
is reduced on account of their failure to attend a Wl or to undertake WRA'. See
DMG 531 and Chapter 04 for further details.

1SS CS (D&A) Regs, reg 6(2)(p) & 7(36)

53131 The supersession decision imposing the reduction can be superseded again to end
the reduction where the conditions in DMG 53125 are satisfied". It can be revised at
any time if it contains an error to which the claimant did not materially contribute.
See DMG Chapter 03 for guidance on revision, and DMG Chapter 04 for guidance

on supersession.

Note: For all other reductions, no further decision is required to end the reduction.
This is because a fixed period reduction is applied on compliance (see DMG 53112).

1SS CS (D&A) Regs, reg 6(2)(q) & 7(37); 2 reg 3(5C)

53132 The supersession decision imposing the reduction following the failure determination
carries a right of appeal to a FtT. See DMG Chapter 06 for guidance on appeals.

1SS Act 98, s 12(1)(a)

53133 - 53139
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53141

53142

53150

53151

Hardship

Introduction

Hardship payments are payments of reduced rate ESA(IR) made to ESA claimants
1. whose ESA has been reduced as in DMG 53112 and

2. who satisfy the conditions in DMG 53102".

Note: See DMG 53146 et seq for guidance on hardship where a claimant is
disqualified from receiving ESA through misconduct.

1 ESA Regs, reg 2(1)

Hardship is not defined in the law. It should therefore be given its normal everyday
meaning® of “severe suffering or privation”. Privation means a lack of the necessities

of life.

Note: The test for hardship is not related to the WCA which is the functional
assessment to determine eligibility for ESA. A claimant is judged to be in hardship if
they have insufficient funds to meet their immediate, essential and basic necessities
of life, i.e. accommodation, food, heating and lighting, clothing and hygiene
requirements.

1 R(SB) 19/82

When deciding if hardship will occur the DM should consider all the circumstances of
the claimant or members of the claimant’s family. There are certain factors that the
DM must consider (see DMG 53111 — 53115). DMs should bear in mind that they
are deciding the likelihood that hardship will occur if the full amount of ESA is not

paid.

Note: For the meaning of family* see DMG 43004.

1 ESA Regs, reg 2(1).
53143 - 53149
Record of the DM’s decision

DMs should record
1. the reasons why hardship will or will not occur and

2. the factors and evidence considered
as part of the decision on hardship payments.

DMs must record their reasons for
1. rejecting any evidence or

2. deciding what evidence to accept if faced with conflicting evidence.
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When a hardship payment is made

53152 A hardship payment is made where all the following conditions are satisfied":

1. the DM is satisfied that the claimant is or will be in hardship unless hardship
payments are made (but see DMG 53110) and

2. the claimant's ESA has been reduced as in DMG 531122 and

3. the claimant meets the conditions of entitlement to ESA(IR) — see DMG
Chapter 41 and

4, the claimant completes and submits a form approved or accepted by the DM
in such manner as the DM determines and

5. the claimant provides such information or evidence as the DM requires, in
such manner as the DM determines.

1 ESA Regs, reg 644; 2 reg 63
53153 - 53159

When is a claimant treated as being in hardship

53160 For the purposes of DMG 53152 1., a claimant is treated as being in hardship if

1. their partner or
2. a child or qualifying young person for whom they or their partner are
responsible

is or will be in hardship unless a hardship payment is made™.

1 ESA Regs, reg 64B

Matters taken into account when determining hardship

53161 The DM must take the following into account when determining whether a person is
or will be in hardship™:

1. whether the claimant’s partner or a person in the claimant’s family satisfies the

requirements for
1.1 the SDP or EDP’ or

1.2 anelement of CTC for a disabled or severely disabled child or young

person®

2. the resources which are likely to be available to the household without a

hardship payment

2.1 including resources from people who are not members of the
household* and

2.2 excluding payments in DMG 53162°
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3. the difference between the likely resources and the amount of a hardship

payment that the claimant would receive

4. whether there is substantial risk that without a hardship payment the

household

4.1  will not have access to essential items (including food, clothing, heating

and accommodation) or
4.2  will have access to such essential items at considerably reduced levels

5. the length of time that the factors at 1. — 4. are likely to continue.

Note: See DMG Chapter 43 for guidance on membership of household, and DMG
Chapter 44 for guidance on ESA amounts, including the SDP and EDP.
1 ESA Regs, reg 64C(1); 2 Sch 4, Part 2, para 6 & 7;
3 Child Tax Credits Regs 02, reg 8; 4 ESA Regs, reg 156, 5 reg 64C(2)

53162 When considering resources, the DM should disregard payments of
1. CTC'or
2. CHB®
paid to the claimant or partner in respect of a child or young person who is a

member of their household or family®.

1 ESA Regs, Sch 8, para 7(1); 2 para 7(2); 3 reg 64C(2)
53163
Example

Sean is entitled to ESA at a reduced rate from 6" February because of a failure to
attend a Wfl. He and his partner Sarah have a 17 year old child Molly and foster a

ten year old child Evie for whom they receive a weekly allowance from the LA.

When considering whether Sean is a person in hardship the DM disregards the CHB
and CTC that Sean receives for Molly. The DM takes into account the allowance
Sean receives from the LA for Evie, even though she is not a member of the
household.

Resources

53164 “Resources” is not defined in the law. The word should be given its normal everyday
meaningl of the means available or a stock or supply that can be drawn upon. See
DMG 3 Chapter 35 for further guidance on resources.

1 R(SB) 19/82

Vol 9 Amendment 25 October 2017



53165
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Example

Danny is entitled to ESA(Cont) of £99.15 weekly, including the WRAC. He has an
occupational pension of £56.45 a week. Danny fails without good cause to undertake
WRA. His award of ESA is reduced by £71.00 a week, leaving £28.15 in payment.

Danny applies for hardship. The DM decides that hardship is not appropriate.
Although Danny would meet the conditions for ESA(IR), the DM considers that his
available resources of £84.60 weekly (ESA of £28.15 + occupational pension of
£56.45) are sufficient to meet his need for essential items without awarding the
hardship amount of £42.60.

Essential items

For full guidance on essential items, see DMG Chapter 35.
Example

Carolyn is a lone parent with two children aged 2 and 7. Carolyn’s heating is electric,
and she pays for her electricity by pre—paid meter which is partly reducing an earlier
fuel debt. From 20.1.13 her award of ESA of £99.15 is reduced to £28.15 weekly
after she fails without good cause to undertake WRA. Carolyn applies for a hardship
payment. The DM establishes that Carolyn has no resources apart from the reduced
rate ESA, as well as CHB and CTC which are disregarded. The DM determines that
Carolyn’s children would be at substantial risk due to inadequate heating, and
awards £42.60 in addition to the £28.15 in payment.

53166 - 53169
Amount of hardship payments

Once an ESA claimant is determined to be in hardship, the amount of hardship

payable is
1. 80% of the prescribed amount for a single claimant in the main phase where
the claimant

1.1  has an award of ESA which does not include the WRAC and
1.2 or any other member of their family, is pregnant or seriously ill or

2. in any other case, 60% of the prescribed amount for a single claimant in the

main phase’.

Note 1: These rates only apply to people put into the WRAG on or after 3.4.17 who
no longer receive the additional work related component. Prior to 3.4.17 the amount
of hardship payable is 60% of the prescribed amount for a single claimant in the

main phase.
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53171

53172

53173

53174

53175

Note 2: See Memo DMG 6/17 for guidance on when the WRAC is not included in
ESA awards.

Note 3: For the meaning of family* see DMG 43004.

Note 4: See Appendix 1 for an illustration of the decision making process for
determining ESA hardship amounts.

1 ESA Regs, reg 64D(1); Sch 4, para (1)(a); 2 ESA Regs, reg 2(1)

Where the amount in DMG 53170 is
1. not a multiple of 5p, it is rounded to the nearest multiple of 5p or

2. a multiple of 2.5p but not 5p, it is rounded to the next lower multiple of 5p1.

1 ESA Regs, reg 64D(2)

Pregnancy

The DM should establish whether a claimant, or a member of their family, is
pregnant, before applying the hardship amount at 80%.

If the DM has any doubts that the claimant, or a member of their family, is pregnant,
the claimant should be requested to produce further evidence such as a certificate of
the expected date of confinement.

Note: See DMG 53184 for further guidance on evidence.
Meaning of ‘seriously ill’ for hardship purposes

‘Seriously ill' is not defined in legislation. For the purposes of determining the rate of
ESA hardship payable, the consideration of ‘seriously ill' is whether the claimant is
able to demonstrate that

1. they or

2. a member of their family

will incur additional day to day living costs due to a medical condition in order to

receive 80% instead of 60% of the basic ESA rate.

Within the hardship context, ‘seriously ill' is not a test of whether a particular medical
condition is serious or not. It is a test of whether, due to a medical condition,
additional day to day costs are incurred.

Note: It is acknowledged that the claimant, or a member of their family, may have
more complex and expensive needs that require additional costs for essential items
such as heating, hygiene, dietary needs or travel costs that means without the 80%
higher rate of hardship payment to meet those extra costs their health would be

impacted. For example, a person with a severe mobility problem may need more
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53177

53178

heating, or a person with severe diabetes may have more complex and more
expensive needs to provide certain foods or a person with psoriasis may need to
change and wash bedding and clothing more frequently than normal.

Each case should be considered carefully on its own facts and circumstances. DMs

should bear in mind that

1. additional costs that are not necessary for one individual may be necessary

for another and

2. what is regarded as a reasonable additional cost may well vary
2.1 in each individual case
2.2 overtime and

2.3 depending on other factors, for example symptoms may be worse at
certain times of the year due to seasonal weather or allergens (also see
53179).

It is important that the DM gathers the appropriate and relevant information to be
able to determine the rate of hardship to be paid at the face to face hardship
interview to avoid any delay in payment. The claimant has to demonstrate on their

application for hardship
1. the relevant medical condition and

2. how or why the medical condition incurs additional costs.

Note 1: Care should be taken with claimants who have mental health conditions who
might lack the insight to appreciate the extra costs that might be associated with

their illness, or that of a member of their family.

Note 2: See guidance at DMG 53184 regarding evidence that may show additional

costs will be incurred.

The claimant should be the expert of

1. their own, or the relevant member of their family’s, medical condition,
2. how it affects them and
3. how it incurs additional costs.

However, if it is unclear, improbable or self contradictory the DM can ask the
claimant to provide additional information on why and how a certain medical

condition incurs extra costs.

Note: The DM should not require the claimant to incur any costs to provide further
evidence, see DMG 53184.
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53179 The DM also has to consider all relevant facts and circumstances that may impact
the medical condition and contribute to the claimant having to incur additional costs.
Certain symptoms, for example, may vary in response to the season, i.e. may be
worse in cold, damp weather or exposure to allergic reactors such as pollen, dust or
animal fur. If the application is made during the summer months or a period of warm
weather it may be difficult for the claimant to justify their assertion that they will incur
additional heating costs unless the claimant or a member of their family has a
serious respiratory illness or a condition that seriously restricts their mobility or the
condition of the dwelling is such that the claimant, or a member of their family, are
more likely to suffer an impact on their health from a lack of heating despite
prevailing weather conditions.

Note: See further guidance at DMG 53184 regarding evidence and the illustrative
examples at DMG 53189.

53180 Guidance on the effects of some common medical conditions that may result in
additional costs being incurred is given in Appendix 2 to this Chapter. This is not an
exhaustive or prescribed list of conditions that will qualify a claimant to receive the
80% rate of ESA hardship automatically. The DM should consider all the facts and

circumstances of the individual case.

Note: The DM can also find information regarding medical conditions in the

Customer Case Management disability guidance.

Prescribed medication or treatment

53181 Itis essential that the claimant and members of their family
1. have sufficient supplies of any prescribed medication (see Note 1.) and

2. continue any course of treatment arranged by a recognized health
professional which requires attendance at a health establishment (see Note
2.).

Note 1: Claimants in receipt of ESA(IR) should be able to obtain free NHS
prescriptions under the Low Income Scheme but the DM should establish if, where
free prescriptions are not available to the claimant, that the claimant and members
of their family have an adequate supply of any prescribed medication when
considering what additional costs may be incurred.

Note 2: If a claimant, or member of their family, is currently undergoing a systematic
course of treatment needing attendance at a treatment centre twice or more times a
week, it is important to continue that treatment for their recovery and prevent any
decline of their condition, or indeed they may live remotely with no reliable or regular
public transport and as such they may incur additional or more expensive transport

costs (e.g. using taxis) — see Example 4 at DMG 53139.
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53182 llinesses such as colds or coughs are not normally serious on their own, but the DM
should decide if for the claimant, or a member of their family, any illness

1. has any impact on any other existing health conditions or personal

circumstances and

2. will mean additional daily living costs will be incurred.

For example, the effect of a common cold on someone who suffers with a
respiratory disease such as asthma or chronic obstructive pulmonary disease can
have a serious impact on their general health and could mean additional costs for

heating are incurred.

Note: For common minor ailments such as coughs and colds, sufferers often buy
treatments over the counter rather than requesting prescriptions. This should be

taken into account when considering what additional costs may be incurred.
When is ‘seriously ill’ test satisfied

53183 The DM must determine if the ‘seriously ill’ test is satisfied at the date
1. entitlement to hardship payments begins or

2. a request for revision of the amount of hardship payments is made.

Note 1: The DM should not determine if additional costs are likely to occur in the
future. The claimant can apply for increased hardship payments if a medical
condition deteriorates (for example they suffer a flare up of a fluctuating condition)
and/or circumstances change such that it means they will incur additional day to day
living costs (see Example 8 at DMG 53139).

Note 2: This is not a revision of the claimant’s entitlement to ESA or of the
determination of whether the claimant is in hardship. This is a revision of the amount
of hardship payable and whether a claimant is able to demonstrate at a later point
that they incur additional day to day living costs as a result of a change that means
they may qualify to receive 80% from that point (also see Example 11 at DMG
53139).

Evidence

53184 The DM will determine the amount of hardship based on the claimant’s statement on
their application for hardship (see DMG 53127). The DM should not request further

evidence unless

1. there is contradictory or conflicting evidence that puts the claimant’s statement
in doubt or
2. it is inherently improbable or
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3. there is insufficient evidence to make a decision

in line with the normal rules on evidence (see DMG Chapter 01 — Principles of

decision making and evidence).

Note: Decisions should normally be based on the evidence that is provided on the
hardship application. DMs should bear in mind that the claimant’s direct evidence
should be accepted unless the conditions at 1., 2. or 3. apply.

If the DM has doubts that the claimant, or member of their family, is ‘seriously ill’ for
hardship purposes, the claimant may be asked to provide further evidence about
how the relevant medical condition incurs additional costs. For example, they may
be able to provide a letter already in their possession from a doctor, health care
professional or case worker that confirms the medical condition and how it is likely to
incur additional costs.

Note 1: The DM should not expect the claimant to incur any costs to provide further
evidence. See DMG 53138 for examples of evidence the claimant may be able to
provide.

Note 2: The DM should not delay payment of hardship to await further evidence
(also see DMG 53137).

Any evidence should be contemporaneous with the application for hardship and it
will be for the DM to decide what

1. evidence is required and

2. is reasonable and practicable for the claimant to provide

taking into account any incurred costs that may be involved to provide any evidence
and whether evidence will be available in a particular case.

Note 1: A DM may want to confirm, for example, that incontinence pads or gluten
free products are, or are not, available on prescription in a certain area as provision
of such products can vary geographically. This may be easily resolved by
telephoning the local surgery or NHS services for general information regarding the
availability of certain products without talking to the surgery about a specific

claimant.

Note 2: See Appendix 2 for further examples of some conditions that may incur

additional costs.

If in exceptional circumstances the DM
1. needs to confirm evidence or

2. requires some further evidence
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payment of hardship should not be delayed to await that evidence and hardship
should be put into payment at 60% until such time as the evidence is provided
regarding the additional costs incurred and the amount payable can be adjusted to
80% if and as appropriate when any further evidence has been provided and
evaluated.

Examples of evidence to support ‘seriously ill’ test for hardship

Examples of evidence the claimant, or member of their family, may have in their
possession that confirms the relevant medical condition which could be provided to
show the ‘seriously ill’ test is satisfied, if required, are

1. the ESA claim form

2. the statement of circumstances form for hardship payments (i.e. the ESA

hardship application)

3. any letters or written statements regarding the claimant, or member of their

family’s, medical condition

4, any records of interviews with the claimant, or member of their family, with the

relevant medical condition

5. records held by the DM about relevant incapacity test results or recent DLA,
AA, IIDB or SDA claims

6. any medical certificates or statements from any of the doctors treating the

claimant, or member of their family, with the condition

7. any medical reports from people treating the medical condition, together with

any interpretation from a Medical services HCP

8. any reports from a Medical services HCP about the condition and its likely
effects
9. evidence from the Disability Employment Advisor if the claimant is on a

Disability Employment Advisor’s case load.

Note 1: This is not an exhaustive list and some of the sources of evidence may not
be available in a particular case. The DM should make a decision based on the
evidence that is available.

Note 2: The DM should not expect the claimant to incur costs to obtain further

evidence.

lllustrative examples

The following are examples for illustrative purposes only in consideration of the

amount of ESA hardship to be paid.
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Note 1: For the purposes of these examples the claimant has an award of ESA
which does not include the WRAC, has had a sanction imposed and qualifies for a

hardship payment.

Note 2: Also see the guidance in Appendix 2 for further examples of medical

conditions that may incur additional costs.
Example 1

Pauline is 45 years old and suffers from depression and rheumatoid arthritis. She
says she needs to have her heating on constantly because she lives in a draughty
old house and even in the summer months any damp or cold can exacerbate and

cause a worsening of her arthritis.

Pauline provides a letter from the occupational health services verifying she needs a
constant and comfortable temperature even in the summer months due to her
severe rheumatoid arthritis.

The DM considers Pauline can demonstrate she will have additional day to day
heating costs due to her medical condition and will receive 80% of the ESA rate.

Example 2

Dev is 29 years old and suffers from depression. He lives in a flat with his older
sister and qualifies for hardship payments. He applies for ESA hardship in August
following a sanction being imposed.

The flat has gas central heating and Dev says he has no money to put in the gas
meter. The flat has an electric hob, microwave and kettle.

The DM considers that the lack of heating in August for a single man aged 29 years
with no mobility restrictions or respiratory problems would not impact on Dev’s
medical condition and he has alternative cooking facilities available to cook a meal.

Although his GP has advised him to lose weight to help with his general health, Dev
does not follow a special diet that would require additional costs.

The DM determines Dev will receive 60% of the ESA rate.
Example 3

Flavia is a 40 year old lady who suffers from anxiety and coeliac disease. She says
that she has additional costs in order to be able to buy gluten free food products

which are more expensive than similar non-gluten free products.

Flavia says she risks a deterioration in her health if she does not eat gluten free
food. She says only gluten free biscuits and flour are available free from her local

NHS services which alone do not meet her dietary needs.
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The DM considers that Flavia will have additional costs for food because of her
medical condition.

The DM determines Flavia will receive 80% of the ESA rate.
Example 4

Dorian suffered a spinal injury and has severe mobility problems. He lives in a
remote village with a sporadic bus service and no supermarket. He says the nearest
supermarket to shop for food is seven miles away and he normally uses a taxi to do
his shopping and also to attend regular physiotherapy appointments at the clinic in
the nearest town three times a week. He cannot walk to the nearest bus stop without
severe difficulties and there is not a regular bus service. He does not own a car and

lives alone.

The DM considers due to his medical condition it is reasonable for Dorian to use
taxis to go to the supermarket and the clinic for his appointments and that this will be
at an additional day to day cost to pay for taxis.

The DM determines Dorian will receive 80% of the ESA rate.
Example 5

Shirley suffers from Detrusor Instability (Urge Incontinence) and depression. She
says she needs to use the toilet frequently, at least 15 to 20 times per day, and often
has ‘accidents’ which means she frequently has to wash and change her clothing,
wash soiled bedding and underwear/clothes and clean up after ‘accidents’. Her
condition causes her to feel depressed and her depression would get worse if she

cannot follow her normal hygiene routine.

Shirley takes a prescribed mild anti-depressant for her depression and has an

adequate supply.

Shirley says her local NHS services do not provide free incontinence pads which the
DM confirms by phone call to Shirley’s local surgery.

The DM considers Shirley has additional costs due to her medical condition as she
needs to buy incontinence pads and wash her clothes and bedding more frequently.

The DM considers Shirley will incur additional day to day costs to buy essential
cleaning products, e.g. soap, toilet paper and washing detergent as well as
incontinence pads and without those products her health could deteriorate.

The DM determines Shirley will receive 80% of the ESA rate.
Example 6

Aarif suffers from epilepsy. He has prescribed medication for the condition. He has

no other known medical conditions and lives with his parents.
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Due to his epilepsy Aarif qualifies for free prescriptions so he will not suffer any
additional day to day costs due to his illness and his medical condition will not
deteriorate as he has access to his normal medication.

The DM determines Aarif will receive 60% of the ESA rate.
Example 7

Ryan suffers from sciatica. He lives with his partner and his young daughter. His
daughter suffers from diabetes and has to follow a special diet and eat consistently

and regularly to control her blood sugars.

To provide a special diet would incur additional costs and if not followed could have

an adverse impact on Ryan’s daughter’s health.

The DM considers Ryan will incur additional day to day costs to pay for his
daughter’s specialist diet and determines he will receive 80% of the ESA rate.

Example 8

Emma has crohns disease and depression. She has recurrent episodes of diarrhoea
and abdominal pain during a flare up of her condition. Although relatively symptom
free from her crohns disease at present, her symptoms tend to flare up every three
to six months and during those episodes she has to shower several times a day and
use pads for minor leakage.

The DM considers that Emma may incur additional water heating and laundry costs
during a flare up of her condition and that if she were unable to shower and change
this might result in a worsening of her depression. She says incontinence pads are
not provided free by her local NHS services. Emma lives alone and has an adequate
supply of her prescribed medication.

The DM considers at present Emma would not incur additional day to day costs and
determines she will receive 60% of the ESA rate.

However, should Emma suffer a flare up of her symptoms such that it means she
will incur additional day to day living costs for laundry and incontinence pads, Emma
can apply for increased hardship payments at the 80% rate.

Example 9

Mel is 33 years old and suffers from spondylosis of the neck. He lives with his
partner and baby son.

Mel says his son has been medically diagnosed with lactose intolerance and soya
baby milk is much more expensive than ordinary baby milk. The DM confirms that
Mel should be entitled to free soya milk for his baby son on NHS prescriptions.
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The DM considers Mel would not incur additional day to day costs and will receive
60% of the ESA rate.

Example 10

John is a 50 year old man with OCD who has obsessions and associated ritual
compulsive activity relating to contamination and dirt. He says that he has to shower
several times a day and use freshly laundered towels on each occasion.

The DM considers that he has additional water heating and laundry costs and that if
he were unable to shower frequently this would result in an increase in his anxiety
and a worsening of his OCD.

The DM considers John will incur additional day to day costs because of his medical
condition and will receive 80% of the ESA rate.

Example 11

Sonny suffers from sciatica. He lives with his partner. There is no evidence provided
that Sonny or his partner has a medical condition that will mean he will incur
additional day to day costs.

The DM determines Sonny will receive 60% of the ESA rate.

Four weeks later Sonny has still not complied with the compliance condition to end
the sanction and contacts the office to say his partner is pregnant and provides a
certificate of the expected date of confinement.

The DM determines that Sonny will receive 80% of the ESA rate from the date of the

change of circumstances.
When a hardship payment begins

Hardship payments can begin from the date the claimant becomes a person in
hardship by satisfying all the conditions in DMG 53102.

When a hardship payment ends

Entitlement to a hardship payment ends when the period of the reduction ends.

53192 - 53230
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53233

53234

53235

53236

53237

Disqualification for misconduct

Claimants entitled to ESA are disqualified for receiving it for a period decided by the

DM up to a maximum of six weeks if they1

1. have LCW through their own misconduct (except in a case where LCW is due

to pregnancy or a sexually transmitted disease) or

2. fail without good cause to attend for or submit to medical or other treatment
(excluding vaccination, inoculation or major surgery) recommended by a
doctor with whom, or a hospital or similar institution with which, the claimant is
undergoing medical treatment, which would be likely to remove the limitation
on the claimant’s capability for work or

3. fail without good cause to refrain from behaviour calculated to retard recovery

or

4, are absent without good cause from their place of residence without leaving
word where they may be found?.
1 ESA Regs, reg 157(2) & (1)

Guidance on misconduct may be relevant if the misconduct being considered would
have resulted in dismissal from employment and disqualification for receiving JSA.
Conduct which is blameworthy, reprehensible, wrong or wilful should be
distinguished from involuntary behaviour due to other factors™.

1 R(S) 2/64

Alcoholism is one example of behaviour which may be misconduct if a claimant has
LCW as a result of excessive drinking on one occasion. But the mental and physical
effects of alcoholism can be a condition requiring long spells of treatment, including
psychiatric help.

If a claimant has LCW as a result of an accident which occurred while intoxicated
but which could have happened if the claimant was sober, LCW would not be due to

misconduct.

Drug addiction is similar to alcoholism in that the uncontrolled use of addictive drugs
leads to a progressive deterioration in physical or mental condition which can be

incapacitating.

Disqualification should be applied to the exceptional cases where there is clear
evidence that temporary LCW or the addiction resulted from a deliberate decision by

a healthy person to experiment with drug taking.

When deciding whether to disqualify for receiving ESA the DM should judge how far
the claimant’s actions have been deliberate and unreasonable rather than
thoughtless.
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53240

53241

53242

53243

53244

Someone who is injured or contracts a disease while committing an illegal act for
which they are convicted by a court of law, is subject to being treated as not having
LCW.

Treatment

Treatment as at DMG 53231 2. has to be for the cause of LCW". Medical treatment
means medical, surgical or rehabilitative treatment (including any course or diet or
other regimen)z.

1 R(S) 3/57; 2 ESA Regs, reg 2(1)

The claimant has to prove
1. good cause and

2. that a refusal of treatment was reasonable in the circumstances.

If the objection to treatment is on religious grounds, evidence of a firm personal
belief is needed to support good cause™.
1R(S) 9/51

Rules of behaviour

One example of behaviour considered under both these rules was a person with
influenzal bronchitis, who drove 60 miles from home to business and was not well

enough to return for several days. It was decided that the person had
1. undertaken a journey calculated to delay recovery and

2. also been absent from home without leaving word.

In view of certain circumstances the period of treating as capable of work was limited
to two weeks".

1 R(S) 21/52

In DMG 53231 3. the word “calculated” does not mean that the claimant deliberately
intends to delay recovery. The question is whether the delayed recovery is likely to
result from the behaviour™.

1 R() 26/51

Good cause for the behaviour was not proved by a person who had dermatitis of the
hands and was whitewashing the kitchen, because the doctor had advised against
getting wet'. Ignorance of the rules of behaviour is not good cause®.

1 R(I) 26/51; 2 R(S) 21/72
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Absence

53245 DMG 53231 4. does not apply unless the claimant has somewhere to live. Once the
relevant facts are established the claimant has to prove good cause such as a
genuine difficulty in leaving a message.

1 R(S) 7/83, R(S) 6/55

Period of disqualification

53246  The length of the period of disqualification can be from one day to six weeks. The
length of the disqualification depends on the circumstances of the case. The DM has
to give reasons for the choice of period®.

1 R(U) 8/74, R(S) 1/87, R(U) 4/87

53247 For misconduct the period of disqualification can begin on
1. the day following the date of the act of misconduct or

2. from the date of the decision if benefit has continued in payment™.

If the misconduct is repeated, a fresh period of disqualification may be imposed.

1 R(U) 12/59, R(S) 4/61

53248 The period of disqualification for failure to observe the rules of behaviour depends
upon the number of times, and the period over which the failure has occurred. Any
extenuating circumstances can be taken into account even though good cause has
not been proved®.

1 R(S) 21/52

53249 If, during the period of disqualification, a claimant
1. submits a closed doctor’s statement and

2. then makes a further claim

any disqualification continues for the outstanding part of the original period, unless

the determination has been set aside on supersession or appeal.

53250 Disqualification does not apply if the person is a “person in hardship” or is
disqualified for receiving ESA under certain legislation® (loss of benefit provisions).

1 ESA Regs, reg 157(3) & Social Security Fraud Act 2001, s 7
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Person in hardship

»l

53251 A claimantis a “person in hardship”” if they have informed the DM of the

circumstances on which they rely to establish that fact and

1. the claimant is pregnant or
2. a member of the claimant’s family is pregnant or
3. the claimant is a single person aged less than 18 or

4. the claimant is a member of a couple and both members are aged less than
18 or

5. the claimant or their partner is responsible for a child or young person who is a

member of the claimant’s household or
6. the claimant or their partner has been awarded
6.1 an“AA’or

6.2 DLA care component (higher or middle rate)2 or

6.3 AFIPor
6.4 PIPor
7. the claimant or their partner has claimed either
71 “AA’or
7.2 DLAor
7.3 AFIPor
7.4 PIP

and the claim has not yet been determined (see DMG 53167) or

8. the claimant or their partner devotes a considerable portion of each week

caring for another person who has been awarded
8.1 “AA’or

8.2  the higher or middle rate care component of DLA or

8.3 AFIPor
8.4 PIP
9. the claimant or their partner devotes a considerable portion of each week

caring for another person who has claimed

9.1 “AA’or
9.2 DLAor
9.3 AFIPor
94 PIP
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53255

and the claim has not been determined (see DMG 53167) or

10. the claimant or their partner has reached the qualifying age for SPC (see
DMG Chapter 77).

Note 1: For a definition of “AA” see DMG Chapter 44.

Note 2: The guidance at 9. applies from 6.4.10. Before that date the claimant or
their partner has to be aged 60 or more.

1 ESA Regs, reg 158(2) & (3),; 2 reg 158(7)

A claimant who is a “person in hardship” only because they or their partner

1. have claimed any of the benefits in DMG 53166 7. and the claim has not yet
been determined or

2. devote a considerable portion of each week caring for another person who
has claimed any of the benefits in DMG 53166 9. and the claim has not been

determined

can only be a “person in hardship” for a maximum of 26 weeks from the date of the
claim™.

1 ESA Regs, reg 158(4)

A claimant is also considered to be a “person in hardship” if the DM, having regard
to all the circumstances and in particular those at DMG 53254, is satisfied that the
claimant or a member of the claimant’s family will suffer hardship unless ESA is
paid”.

1 ESA Regs, reg 158(5)

The circumstances referred to in DMG 53253 are

1. the resources which are likely to be available to the claimant and their family
and the length of time for which they might be available and

2. whether there is a substantial risk that essential items such as food, clothing

and heating will

2.1 cease to be available to the claimant or a member of the claimant’s

family or
2.2 only be available at considerably reduced levels and

the length of time that this might be so’.

1 ESA Regs, reg 158(6)

The amount of ESA payable in hardship cases is reduced by 20% of the claimant’s
applicable amount®.

1 ESA Regs, Sch 5, para 14
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53260

Disqualification for imprisonment -
ESA(Cont)

Introduction

A claimant is disqualified for receiving ESA(Cont) for any period during which they

are undergoing imprisonment or detention in legal custody

1. in connection with a charge brought or intended to be brought in criminal

proceedings and
2. pursuant to any sentence or

3. pursuant to any order of detention.

Note: See DMG Chapter 54 for guidance on how imprisonment affects ESA(IR).

1 WR Act 07, s 18(4)(b)

Payment of ESA(Cont) is suspended from the first day of imprisonment or detention
in legal custody. If a decision is subsequently made to disqualify the claimant for
receiving ESA(Cont), that decision will apply from the first day of imprisonment or

detention in legal custody.

Treating a claimant as not having limited capability for
work

The claimant is to be treated as not having LCW if they are disqualified for receiving
ESA(Cont) during a period of imprisonment or detention in legal custody if that
disqualification is for more than 6 weeks' (see DMG Chapter 42).

1 ESA Regs, reg 159(1)
Exceptions to the disqualification provisions

There are exceptions to the provisions disqualifying ESA(Cont) on imprisonment or

detention in legal custody'. These are where
1. no penalty is imposed (DMG 53260) or

2. the person is suffering from mental disorder (DMG 53254).

1 ESA Regs, reg 160(2) & (3)

No penalty imposed

There is no disqualification for receiving ESA(Cont) for imprisonment or detention in

legal custody unless at the end of criminal proceedings the court imposes
1. a penalty or

2. apenalty for fine default".

1 ESA Regs, reg 160(2)
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Meaning of court

Court means' any
1. Courtin
1.1 UK
1.2 Channel Islands
1.3 Isle of Man
1.4  any place to which certain legislation applies®or
2. Court-Martial within the meaning of certain Iegislation3 or

3. Courts-Martial Appeal Court.

1 ESA Regs, reg 160(5)(a); 2 Colonial Prisoners Removal Act 1884, 3 Courts-Martial (Appeals) Act 1968

Meaning of penalty

Penalty’ is

1. a sentence of imprisonment

2. detention in a young offenders institution

3. an order for detention in a young offenders institution

4. detention in GB as a result of any order made under certain legislation’.

1 ESA Regs, reg 160(5)(c); 2 reg 160(5)(d),; Colonial Prisoners Removal Act 1884

The term penalty includes a suspended sentence of imprisonment at the end of
criminal proceedings, even if it has not taken effect”.

Note: A suspended sentence does not disqualify a claimant who is not in prison or
detained in legal custody.

1R(S) 1/71

The following are not penalties and so no disqualification is imposed for the period
before the end of criminal proceedings during which the person is remanded in
custody when

1. a fine is imposed (see DMG 53267)

2. the charge is withdrawn

3. there is a conditional or absolute discharge or acquittal

4. the claimant is detained in hospital by court order following conviction
5. an order putting a person under guardianship is made

6. a Community Rehabilitation order is made.

Note: This list is not exhaustive
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Penalty cancelled

Where a penalty has been imposed, a Higher Court can later
1. quash the conviction or

2. substitute another penalty

with an order which is not a penalty. The effect is as though no penalty had been
imposed.

Disqualification will therefore be removed for any relevant period of imprisonment or
detention in legal custody. See DMG Chapter 04 for further guidance on
supersession for a relevant change of circumstances and when the decision takes
effect.

Imprisonment for non-payment of fines

Imprisonment for non-payment of a fine can be the result of civil proceedings. The
DM should consider the nature of the original offence if a person is imprisoned for
non-payment of a fine®. If the original offence was a criminal action, the DM should

1. regard the imprisonment as a criminal offence and

2. disqualify from benefit.

1 ESA Regs, reg 160(2)(b)
Mentally disordered persons detained in legal custody

Subiject to the exceptions in DMG 53186 disqualification does not applyl for any
period during which a person is detained in legal custody at the end of criminal
proceedings, if it is a period during which that person is liable to be detained in a
hospital or similar institution as a person suffering from a mental disorder.

1 ESA Regs, reg 160(3)

Hospital or similar institution means" any place in which people suffering from

mental disorder may receive care or treatment but not at or in a

1. prison

2. young offenders institution

3. secure training centre

4. secure accommodation in a children’s home
5. remand centre.

1 ESA Regs, reg 160(5)(b)
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53270 If a person is found to be insane during criminal proceedings so that they cannot be
tried or their trial cannot proceed, those proceedings will be treated as completed®.
There will be no disqualification.

1 ESA Regs, reg 160(5)(e)
53271 The exceptions referred to in DMG 53183 are where the person is

1. detained" (or liable to be detained) under specific legislation? which allows a
court, which has imposed a term of imprisonment, to direct that the offender
be detained in a hospital or similar institution instead of a prison where that
offender suffers from a psychopathic disorder.

2. serving3 a sentence of imprisonment and is then detained in a mental hospital
under specific legislation® which allows the Secretary of State for Justice or
Scottish Ministers to order that an offender, suffering from mental disorder, be
transferred from prison to detention in a mental hospital.
1 ESA Regs, reg 160(3)(a); 2 MH Act 83, s 454; Criminal Procedure (Scotland) Act 95 s 594
3 ESA Regs, reg 160(3)(b) & (c); 4 MH Act 83, 5 47
53272  Where there is a hospital direction as in DMG 53271 1. or where the person is
transferred from prison to a mental hospital as in DMG 53271 2. the person will be
disqualified for receiving ESA(Cont)l.

1 ESA Regs, reg 160(3)(a), (b) & (c)

53273 A person who is transferred to a mental hospital as in DMG 53271 may recover and
be sent back to prison; the normal rules disqualifying prisoners from receiving
benefits will apply.

53274  Where a person has been disqualified and is transferred to
1. a hospital or

2. similar institution

the disqualification will apply up to the date when the person is expected to be
released, had the transfer not been made”.

1 ESA Regs, reg 160(4)

53275 Where a prisoner is transferred to a mental hospital and detained under certain
Iegislationl the disqualification as in DMG 53272 will continue until the date when

they would have been released.

1 MH Act 83, s 45A; s 47; Criminal Procedures (Scotland) Act 1995, s 59A;
MH (C & T) (Scot) Act 03 s 136
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In England and Wales, where applicable, the earliest date on which the prisoner
would have been expected to be discharged from prison will be natified in a
certificate. Where the prisoner was sentenced to life imprisonment the certificate
issued is not endorsed with a release date.

In Scotland certificates are not issued on any case because the terms of the
prisoner’s transfer to mental hospital cease at the point that their sentence would
have ended". Any further detention would require a fresh order which would not be
made under the relevant legislation®.

1 CSS8/239/07; MH (C & T) (Scot) Act 03 s 136; 5 217, 25 136

In DMG 53276 - 53277 it is enough to know under what legislation the prisoner is
being held in mental hospital. They will be disqualified if it is under the relevant

legislation and there is no certificate.
Technical Lifers - England and Wales only

A High Court judgment" dealt with the issue of whether there was unequal treatment

under Human Rights legislation between those persons

1. sent to hospital for treatment® without having been given a prison sentence
and who are eligible for benefit and

2. those given a prison sentence and are either —
2.1 sentdirectly to hospital for treatment’

2.2 transferred to hospital from prison4

who are not eligible for benefit.
I Regina (EM and others) v Secretary of State for Work and Pensions [2009] EWHC 454 (Admin);
2MH Act 83,537 & 41; 35454, 45 47
The Court found that the difference in treatment of those persons termed ‘technical

lifers’ could not be justified.

A ‘technical lifer’ is an administrative classification. It involves the Secretary of State
for Justice accepting that the criminal court that heard the individual's case would
have given an order for hospital treatment rather than impose a sentence of

imprisonment, if, for example, a suitable bed had been available.

The effect of this is that a person given the status of a ‘technical lifer’ should be
treated, for the purposes of benefit entittement, as though they had been sent to
hospital for treatment without having been given a prison sentence (see DMG 53279

1. above).

Note: The practice of awarding ‘technical lifer’ status to eligible prisoners was
abandoned in 2005.
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53284

53285

53286

53287

Imprisonment or detention in legal custody abroad

When a person is imprisoned or detained in legal custody abroad’, the same benefit

rules apply for
1. disqualification

2. exception from disqualification.

Note: UK benefit rules apply only for imprisonment for a criminal offence. The DM
should decide whether the offence for which the claimant is convicted in the other
country would be a criminal offence in the UK. A person detained abroad without trial
is not disqualified for receiving benefit but see DMG 53284 if they are detained
abroad pending trial.

1 R(S) 2/81; ESA Regs, reg 160(6)

Suspension of payment of ESA(Cont) during
imprisonment

The payment of ESA(Cont) to those claimants who are not disqualified for receiving
it whilst undergoing imprisonment or detention in legal custody as a consequence of
DMG 53259 or DMG 53283 is suspendedl. The suspension covers the period of
imprisonment or detention in legal custody and any benefit payable during that period
even if it is not in respect of that period.

1 ESA Regs, reg 161(1)

ESA(Cont) is not suspended while the claimant is detained in a hospital or similar
institution as a person suffering a mental illness unless DMG 53271 applies’.

1 ESA Regs, reg 161(2)

If ESA(Cont) is suspended for any period, the period of suspension is not to be
taken into account in calculating any period in respect of the extinguishment of the
right to sums payable which are not obtained within the prescribed time'.

1 ESA Regs, reg 161(3) & SS (C&P) Regs, reg 38

Where a person who is held in custody on remand is given a prison sentence which
is less than the time already spent in custody (and is immediately released) they are
disqualified for the entirety of the time spent in custody. No benefit is refunded to the

value of the extra time spent in prison’.
Example

Kenneth is detained in legal custody on 1.2.10. The DM suspends payment of his
ESA(Cont). On 1.4.10 the DM is notified that Kenneth was given a custodial
sentence. Therefore, the DM decides that Kenneth should be disqualified for
receiving ESA(Cont) from 1.2.10.

1 WR Act s 18(4)(b)

53288 - 53300
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53302

53303

53304

Advance awards of ESA(IR)

General

DMs may make advance awards of ESA(IR) when certain conditions are met. These
advance awards are unique to ESA(IR)l. DMs should not confuse them with other
advance claims and awards?, including other advance awards of ESA(IR) (see DMG
Chapter 02 for full guidance).

1 WR Act 07, s 5; ESA Regs, reg 146, 2 SS (C&P) Regs, reg 13

When to make an advance award of ESA(IR)

DMs may make an advance award of ESA(IR)1 when the claimant
1. is not entitled to ESA(IR) because income exceeds the applicable amount and
2. would be entitled to ESA(IR) if there was entitlement to

2.1 the support component or
2.2 the WRAC and

3. is not entitled to ESA(Cont).

1 WR Act 07, s 5(1)

Where DMG 53302 applies and DMG 53305 is satisfied

1. the claim is treated as made for a period from the relevant dayl (see DMG
53306) and

2. the DM may award ESA(IR) from the relevant day’.

1 ESA Regs, reg 146(1)(a); 2 reg 146(1)(b)
Where DMG 53303 applies the DM should make a decision on the original claim.
That decision will be that the claimant

1. is not entitled to ESA from the date of claim and

2. is entitled to ESA(IR) from the relevant day.

When making that decision the DM will not be able to specify the amount of the
claimant’s ESA(IR) entitlement. However, the DM does not need to make another
decision in order for the claimant to receive payment under the award from the

relevant day.
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53305 For an advance award of ESA(IR) to be made

1. the DM must be of the opinion that unless there is a change of circumstances

the claimant satisfies

1.1 the basic conditions except having LCW and

1.2 the additional conditions for ESA(IR)

when ESA(IR) becomes payable under the award" and
2. claimants must be treated as having LCW because they

2.1 areterminallyill or

2.2 receive treatment by way of intravenous, intraperitoneal or intrathecal
chemotherapy or are recovering from that treatment or

2.3 suffer from a specific disease or

2.4 are a carrier or have been in contact with a person suffering from a
relevant disease or

2.5 are pregnant and satisfy certain conditions or
2.6  are a hospital in-patient or
2.7 receive regular treatment or

2.8 are treated as having LCW until a determination about LCW has been
made or

2.9 may have entitlement to ESA(IR) while in education because they
receive DLA

for the period before ESA(IR) becomes payable under the award?.

Note 1: See DMG Chapter 41 for guidance on the basic conditions and the
additional conditions for ESA(IR).

Note 2: See DMG Chapter 42 for guidance on being treated as having LCW.

Note 3: Claimants are terminally ill if they are suffering from a progressive disease
and their death in consequence of that disease can reasonably be expected within
six months®.

1 ESA Regs, reg 146(3)(a); 2 reg 146(3)(b); 3 reg 2(1)
Example 1

Tanya makes a claim for ESA. She is not entitled to ESA(Cont). She receives a LRP
which exceeds her applicable amount. However, the DM is satisfied that Tanya
would be entitled to ESA(IR) if she had entitlement to the support component or the
WRAC. She is also treated as having LCW before the period ESA(IR) would

become payable. The DM makes an advance award of ESA(IR).
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53307

Example 2

Paul makes a claim for ESA. He is not entitled to ESA(Cont). His partner Alison
works part-time. The amount of Alison’s earnings that are taken into account exceed
Paul’'s applicable amount. The DM is not satisfied that Paul would be entitled to
ESA(IR) if he had entitlement to the WRAC. However, the DM is satisfied that Paul
would be entitled to ESA(IR) if he had entitlement to the support component. Paul is
also treated as having LCW before the period ESA(IR) would become payable. The
DM makes an advance award of ESA(IR).

Example 3

Samantha makes a claim for ESA on 1.12.08. She is not entitled to ESA(Cont). Her
civil partner Ella works part-time. The amount of Ella’s earnings that are taken into
account is £135.00. They exceed Samantha’s applicable amount of £94.95 and
would still do so even if Samantha had entitlement to the support component of
£29.00 or the WRAC of £24.00. The DM does not make an advance award.

Meaning of relevant day

The relevant day is the day after the end of a period of 13 weeks beginning on the
first day on which the claimant would be entitled to ESA(IR) if the claimant did not
have income which exceeded the applicable amount”.

1 ESA Regs, reg 146(2)
Example

Sergio makes a claim for ESA(IR) on 24.11.08. His wife Marta has part-time
earnings which exceed his applicable amount until either the support component or
the WRAC becomes payable. The DM decides that the relevant day for Sergio’s

advance award is 26.2.09.

Applicable amount when ESA(IR) becomes payable

under an advance award

When ESA(IR) becomes payable under an advance award, claimants do not have to
serve another assessment phase as it will have been served already. Instead, they
will enter the main phase when the award of ESA(IR) becomes payable. That is the
date on which the claimant would have been entitled to main phase if income had

not exceeded the applicable amount before the relevant day".

Note: See DMG Chapter 44 for full guidance on the assessment phase and the
main phase.

1 ESA Regs, reg 146(4)
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53308

53309

53310

53311

Changes of circumstances

Except for income exceeding the applicable amount, claimants have to continue to
satisfy the conditions of entitlement for ESA(IR) until the relevant day (see DMG
53306). If there is a change of circumstances which means that the claimant no
longer satisfies one of those conditions of entitlement, the DM should supersede the
advance award (see DMG Chapter 04 for full guidance).

Note: See also DMG Chapter 03 for guidance on revision.

Also, if there is a change of circumstances which means that the claimant’'s income

no longer exceeds the applicable amount, the DM should
1. supersede the advance award and

2. decide entitlement to ESA(IR) in the normal way (see DMG Chapter 04 for full

guidance).

However, DMs should note that the assessment phase does not start again. Instead,
claimants receive the assessment phase rate of ESA(IR) until the day before the

relevant day.
Example

Cecilia makes a claim for ESA(IR) on 15.12.08. Her civil partner Alison has an
income from a credit insurance policy which necessitates an advance award. The
DM decides that the relevant day is 19.3.09. On 2.2.09 Cecilia reports that Alison
received the final payment from the credit insurance policy on 31.1.09. Cecilia’s
entitlement to ESA(IR) at the assessment phase rate begins the day after the final
payment from the credit insurance policy is taken into account under the attribution
rules (see DMG Chapter 48) and ends on 18.03.09.

Waiting days

Where a claimant has to serve waiting days, there is no entitlement to ESA for the
first three days of a PLCW! (see DMG Chapter 41). When an advance award of
ESA(IR) is made, the period before the relevant day (see DMG 53306) is a PLCW.
Therefore, claimants do not have to serve waiting days when ESA(IR) becomes
payable under the advance award.

1 WR Act 07, Sch 2, para 2; ESA Regs, reg 144(1)
Linking

DMG Chapter 41 gives guidance on linking rules. These rules also apply to advance
awards of ESA(IR) under DMG 53302.

53312 - 53999
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