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smart Metering Implem entatien Programme — Regulation Team
Department of Enargy & Climate Change

3 Whitehall Flace
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7 January 2013

Smart Metering | mplementation Programme: Stage 1 of the Smart Energy Code -
a Government respanse and a consultation on draft legal text

EDF Energy is one of the Lk largest energy companies with actities throughout the
energy chain. Our interests include nudlear, coal and gas-fired electricity generation,
renewables, and energy Supply to end users, We have aver five million electricity and gas
CUstomer accounts in the Uk including residential and business users.

EDF Energy welcomes the opportunity to respond to this stage 1 SEC consultation and
Legal drafting. Furthermare, we welcome the level of industry engagement from DECC
throughout the development af the governance arrangements. We believe the
Opportunity to discuss the options in such detail has been very productive.

The Smart Metering Programme is maving from a period of development and design to
syystem delivery and realisation and eventually to business as usual. We belisya it is mow

efficient outcome for the industry and customers is achieverd
The key points of gur response aro:

As the industry moves ta pCe Go-Live there is a need to ensure that central DCC,
supplier and other party systems are able to interact and Operate effectively. This will
require a period of testing, trailing and development prior to market go-live, It is likely
that during this periad significant issues will arise that wil need 1o be managed to
avoid delays to the DCC and cost escalatian. These are likely to be technical in nature

there is a need to ensure that 3 ca-ordinated approach to resolving these technical
Issues is taken so that the most cost effectiye solution for industry is implemented,
Without this, there is a risk that the least cost solution identified by the DCC will create
a significant cost for other parties and <o overall increase costs for consumers. Due to
the technical nature of these jssues we believe that this role is best assured by the
imglernentation of a wechnical sub-committes,
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We also consider that the SEC Panel supported by a delivery sub-committee could play
an important oversight role for the delivery and accreditation of D and DCC User
systemns. This will help to ensure that a co-erdinated approach to the delivery of system
solutions is realised so that the DCC ang industry systerns are ready at the same points
In time. During the period leading up to unconstrained mass rall out of smart meters
there are spveral sequential phases that the DCC and Users will need to complete
including system accreditation, integration, and market proving. This may require the

We note that there are several areas where there are inconsistencies between the
EXECutive summary, the body af the consultation and the legal text. For example,
dccess 1o the DCC for metering agents is Inconsistent between the executive su mmary,
the bady of the cansultation in section 4.2.2 and section H2 of the legal drafting which
does not restrict the access of a mater operator from any supplier activities. This has
made it difficult 1o identify what is DECC's position and whether this has been
adequately reflectad in the SEC legal text

In instances where the DCC is exposed to greater liabilities than its able o recover
under its contractual dirangements, the SEC allows this ta he recovered through fixed
charges from suppliers and network cwners. We da not believe that this is
sPpropnate, as this could potentially leave licensad parties exposed to the costs of a

Dur detailed responses are set out in the attachment to this letter. Should you wish to
discuss any of the issues raised in our respanse or have any queries, please cantact

I confirm that this letter ang its awach ment may be published on DECC's wehsite.
Yours sincerely,
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Attachment

Smart Metering Implementation Programme: Stage 1 of the Smart Energy Code -
a Government fesponse and a consuitation on draft legal text

EDF Energy’s response to Your questions
General question on SEC legal drafting

Q1.  Doyou agree that the Government conclusions are appropriately reflected
in the SEC Stage 1 legal drafting? Please Provide a rationale for your
views, and any further comments on the draft legal text.

We have provided our Cetailed comments on the legal drafting as an appendix to this
attachment. :

DCC Charges

Q2. Do you have any comments on format of the DCC's Charging Statement
for Service Charges?

EDF Energy is comfortable with the format of the pec Charging Statement. 1t appears to
be in a simple format and covers the items that we would expact 1o spe.

Q3. Doyou agree with the thresholds applied to the “first comer / second
comer” principle (Five Year Rule for costs over £20,0000)7 I you disagree
please set out the reasons for your preferred approach.

Furthermore, we support the mechanism far the reducing scale of those costs Gver a
realistic period of five years. This approach will ensure a more equitable distribution of
benefits from innavation in the early stages of the DCc

We believe that the £7 0,000 limit is low and that £1 00,000 is more appiapriate, This
would ensure that the DCC Secretariat is not burdened with onerays recharging
arrangements in respect of small projects.

SEC Pane|

Q4. Do you think the members of the Panel nominated by industry should be
drawn from and elected in equal numbers by Party category OR be elected
by all Parties {as set out in the legal drafting). Please give reasons for your
ANSWer,

Categaories to ensure that suppliers have their interests represented and concerns raised
We therefore have a preference for Option A, whereby SEC Panal members are dr_:'uwn
from party categories on an equal basis, We believe that this wil ensure that no single
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Party category with 3 large number of yotes dominates the panel membership with th gir
awn members, Secondly, this will ensure that the panel can benefit from the insight of 3
member on any issye that impacts 3 particular party CAlegory. Itis essential that the SEC
Panel is formed by experienced members from a broad range of backgraunds in the early
years of SEC governance.

Furthermore, we bolieye that any interim panel must also be selected from 3 range of
party categories and as 3 minimum include both large Supplier ang network owner
Fepresentation as these il Be the main active parties duning the inija| stages of the Do
Gperation. It is important that Government appaints initial Panel mambaers that have the
required areas of experience and expertise,

Modifications

Q5. Doyou support the propased compaesition of the Change Board and its
decision making arrangements?

We continue to believe that the suggestion of ma king a recommendatian to the Autharity
will not be beneficial and may hide the fact that a sipported decision was in fact,

that the Authority can make their decision based an the full set of responsas irrespective
aof the final vete. The detail of this alternative has been Previously passed to DECC.

Q6. Do you think that the EC should provide for Parties and the consumer
representative to appeal Change Board recom mendations befare they are
submitted to Ofgem? If so, what is the appropriate mechanism for
determining such appeals?

industry with the opportunity to self regulate and potentially address any issues that were
previously missed. H Dwvever, we would be concerned if the process started to be used
reqularly by parties trying 1o delay medifications and frusirate the operation of the code.
We believe any appeals Process should be time bound such that appeals shauld be heard
by an appropriate body (possibly the Fanel} within 1 manth of the decision
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Q7. Do you have any fgrther comments, or views gn the cost implications to
SEC Partjes, regarding the proposals for governance, the modification
Process and the approach to appeal rights set out here and reflected in the
legal drafting of Stage 1 of the SEC?

Liabilities

Q8. Do you agree that liability provisions for intellectual Property rights and
confidentiality should he included in the SEC. | 50, do you agree that they
should be unlimited?

1. Can we im ply from section 70 that thers 5 3 preference for such claims between

coverage will be adequate ang reasonable. We seak confirmation that in ali areas
tof charges, the liabilities are mutual, We do not believe that
this is clear in saction 1 5 in the areas of IF and confidentiality

Q3. Do you agree with the Government's Proposal that in instances where the
DCC is exposed to liabi ities that exceed what it can claim from the person
causing the original breach, the net liabilities for the DCC wil| be
recoverable from SEC Parties by way of an increase in the DCC's fixed
charges?

EDF Energy does not agree that the DCC should be able to recover uncollactable liabilities

by the way of an Increase in DCC s fived charges. Not least because the breach could

would almast entirely fall on large suppliers and ultimately the consumer. Government
has previously indicated that fiabilities would be "backed to back” hetween DCC and their
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sub contractors. We do not see why such differences would be "necessary or desirable~
as the Government sSUGQest,

Furthermore, section 179 Auggests that the DCC "be able 1o FECOVET any amounts not
directly caused by its own actions, and that it cannat recover fram the service providers,
from SEC Parties generally”. By including such costs in the revenue the DCC i permitted
o recover through its fixed charges that are payable under the SEC. i.e.

1. SEC Party A sues DCE far £ 30m for something done by DCC sub-contractor 1 to
SEC Party A

2. DCC pays SEC Party & £50m and then brings a claim against pee sub-contractor
1

3. DCC sub-contractor 1's liabilty against DCC e capped at £25m, therefore oCC
sub-contractar 1 is only liable to pay DCC £25m

4. DCC is £25m short following the claim through no fault of its awn
5. Government is Proposing that DCC recover that £35m thraugh its fixed charges,

The net consequence of this action is that all SEC Parties {including the victim of the
original breach) are collectively £25m down through na fault of their guwr EDF Energy
believes this appreach is neither fair nor logical, it simply results in the SEC COMMLnity
subsidising risk for DCC subcontractars.

Dispute resolution
Q10. Do you agree that the Government's proposal to allow DCC to link service

provider and SEC disputes in the arbitration processy

EDF Energy agrees that the Government’s propasal to allaw DEC ta link service pravider
and SEC disputes in the arbitration process is a sensible suggestion and should reduce

Disputing Partjes.
Code co-ordination

Q11. Do you agree that the Proposed legal drafting covering change co-
ordination with other codes meets the requirements as set out in chapter
a?

We agree that the wording of the proposed legal draiting covering change co-ordinatian

with other codes does meat the requirements as st out in chapter 5.
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Passing registration information to the bee

Q12. Do You agree that the Proposed legal drafting for the SEC covering
obligations on SEC Parties to pass registration information to the DCC is
dppropriate? Please provide 3 rationale for your views,

ensure that this happens on 3 timely basis,

While the drafting in Section E daes seem to reflect thig requirement, we would like to
understand how under section E2.4 a supplier will ba able to provide 3 flag for a premises
being domestic or non-domestic, It is not dlear that the supplier is the best source of this
information 7

Transitional arrangements

Q13. Do You agree with the Proposed variation to the SEC madification regime
in the transitional period, including a right of vete for the Secretary of
State?

EDF Energy belioves that it is appropriate for the secretary of State to have the power to
velo certain urgent modifications priar to DEC go-live, This should ensure _:hat DCC go-

EDF Energy supports the draf ting of Section L of the SEC, such that only urgent or fast-
track maodifications shoyld be allowed during the transition periad, and that the Authaority
must have the ullimate decision making powers 1o determine whether 3 modification
should be treated as urgent during that periad.

We believe that the focus of the programme should now be an the transitional
drrangements and how to ensure that the industry, including_ DCC, Dsp and C5Ps, get to

business as usual waork of the SEC. We believe that during this period the SEC could
provide a useful governance function to resolve issues a5 they anse and ensure the most
ecanomic and efficient autcome for the industry and customers i achieved.

As the industry moves ta D L Go-Live, there is a need tg ensure that central DCC, _
supplier and ather party systems are able to interact anc aperate effectively. This will
require a period of testin g, trailing and development prier to market go-live. 1t js likely
that during this period significant issues will arise that will need 1o be managed to avoid



of the DCC under the enduring arrangements and the DCC is able to achioye the
economies required. This will alg help to ensure that cans urmers are not denied
functionality as they are restricted to the services of an SMs0.

It should be noted if the meter 1= fully compliant and the Lommunications contract is not

costs. We do not cansider this policy to be equitabile,
EDF Energy's position an the enralment af foundation stage smart meters is as follows:

1. Smart Metering Systems (S 25"} should be compliant with a3 a minimum SMETS
2 in order to qualify for enrolment;

B e - —_— T e



3. Any costs dssociated with the enrolment of foundation stage SMSs must he borme
by the installing supplier.

4. At a minim um, SMSs must Include 50 27001 certification secunty and privacy
features in order to qualify for enralment;

3. The SMS must support frmware upgrades whila maintaining normaf metralogy
functionality in arder 1o Qualify for enralment at the risk of the installing supplier:

&. The smart Metering system must suppart DCC Core and Electiye SEMVICES in order
to gualify for enrolment,

Q16. Do you agree in principle with the placing of a licence condition on gas
and electricity suppliers te accede to and comply with the SEC?

EDF Energy agrees that a licence condition on 943 and electricity suppliers to acceda tg
and comply with the SE- 5 required,

Q17. Do you agree that the licence conditions as drafted meet the policy
requirements as set out jn the chapter? please provide a rationale for your
views,

EDF Energy has reviewed the draft Licence Conditions in Annex ¢ We believe that the
drafting is consistent with the poficy set aut,

Q18. Do you agree in principle with the Placing of a licence condition on gas

ECF Energy agrees that a licence condition an gas and electricity network operatons to
accede to and comply with the SEC s requined,

Q19. Do you agree that the licence conditions as drafted meet the policy
requirements as set gyt in the chapter? Please provide a rationale for your
Views,

EDF Energy has reviewed the draft Licence Conditions in Annex C, We believe that the
drafting is consistent with the palicy set gut.
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Appendix 1

EDF Energy comments an legal drafting

When reviewing the legal drafting of the Stage 1 Smart Energy Code in detail, we would

like to make the tellowing commen ts;

Section Reference Comment; and

Proposed amendments
A “Approved | s the Do Going to maintain the Devices? Suggest word changed
Products to supported

List™
“Designated | Improve wording with *has the meaning given 1o that expression |
Premisss in the Efectricity Supply Licences of the Gag Supply Licences®

"Domestic This definition waill tapture "domestic premises’ that fall outside the
Fremises” formal definitian within the licence and hence the roll-cut

“Meter shauld read "has the meaning given to that expression., *
Cperator”
"Meter Should read “has the meaning given to that expression, .~
Aszet
o Manager*
“Relate Drafting appears convoluted. Suggest using the term “immediate
Person” family” rather than the list at the beginning.
“Smart Con't need two defined terms for the same thing, Amend first

Metering term to “Smart Metering Equipment Technical specification {or
Equipment SMETS)"

Technical
Specification
" and
"SMETS”
| B B1.5 Insert the word "reasonable” befare "costs incurred by or an |
B1.8 {c) Notification to each Party should also be required.
C C1.2 Typagraghical errer in fine 3, delete "are sot out in”
C2.3{c) "Budgets” is not a defined term
il C2.3(d) “Madifications" is nat a defined torm
C2.31() Mo sense of what a reasonable request woukd be. Should al the
very least be limited to information that the Autharity reasonably
considers is required for it o carry out its statutory functions ete
C2.34k) Delate the word “invited and replace with *entitled o attend
and spagk "
|_ II 3.3 Add the word “prior™ after *from time 10 time by*
|| C3.4 Add the word “pricr™ after “from time to time by

.ID.
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[ Section | Reference

L

C3,

Lt

———
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Comment: and

| May continue, .~

A person having an intersst in
It should be limited 10 5 SEC participant (3 Party) whose interests
are not adequately represented.

Typographical errar in last sentence “wit™ 1o be replaced with
"with"

the SEC arrangements is tog vague, |

Should the reference to "Section C4.3° be “Section €4 4%7
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Delete the word “reasonably” o

The wored “required” 15 not appropriate, 3uggest “the Pang] C hair

Fropose that these Provisions should be amended to reflect the
preference for Option A j e Bqual number of members por
cateqory group

C4.4

General Question, Are retired elected members dllowed to be ra-

electod?

C5.10

Add words "Subject 1o Section C5.9" tg the beginning

L5.15

role regarding disputes and it may not be appropriate far
reps 1o be in attendance during such sessions

Party

L5116

6.2

should not the minutes be approved before circulation? In which
case 5 warking days dppears tog short. Standard process is that
minutes are circulated to Fanej Members and then approved at the
following meetin and then published, Why the difference herp?

Is there any real difference between a fixed period ang finite
purpose?

C3TI

Typegraphic errar; delets Tensure that™

Ca17

The words *prepare and” arp not required

0.1

For darity reference to the transition provisions in Section L should

be inserled.

D1.3 ()

Could be interpreted as the Authority could direct itself 1o faise a
proposal,

0.7

Froposer should be required 1o identify the defect that the
propasal is seeking to address. This is particularly important when
alternatives are considered as such alternatives must be addressing
the same defect.

Proposer should he required to make a statement that its prnpc_-sal
i5 not within the scape of an ongoing SCR - finks to the restriction

B L S
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Section | Reference | Comment; and
Proposed amendments

D2.3 Gh) Could be interpreted as the Authority could direct itself to raise 3
proposal.

023 Inconsistent use of terms - in place proposals are “raised” and in
others they are "submitted”.

D325 {a) Mare appropriate (o be "undye discrimination™?

D3.5(h) Why the different imescales for fast track mods?

D3.6 {f} Typagraphical errer. Delete "for”

D3.6 Lomment linked to D1.7 - consideration of whather the proposal
is within the scape of an ongoing SCR

D41 Why can’t the Panel be able to mave proposals from Path 3 to
Path 2 without the need for an explicit Authority determination?

051 Delete "support for the”, Confusing, the right is to withdraw the
actual proposal nat just its suppart.

De.2 MNa mention of a Working Group Chairman — it should be the

| Panel's respansibility o appoint a chair.

D&.4 Any Party (& Autharity?) should be free to attend Working Group

= meetings and speak if invited to do so by the Chairman

DE.7 Reference should be to "Section €6~ not “C 7+ |

D6.8 (d) Is this not covered by {a)7 Therefore s & duplication

DE.14 (&) Insert “legal” before “text”

D&.15 Key concept of alternative proposals is missing, An alternative
proposal needs to address the same defect identified by the
praposer of the eriginal proposal. Also to be a valid altern ative it
needs to better meet the code objectives when compared to the
anginal proposal. This would need to be the majarity view of the

e Waorking Group.

D7a Lo not understand why the DCC cannot participate in Mod report
consultation,

D7.8{c) “next meeting” unclear when this is. s it the nexst meeting
following the ending of the consultation periad on the mod
report? If it is, it is not clear

D8.9 id) Given the vate should be on the bass of SEC objectves why can't
all Change Board Members BXpress a view and vote on all
modification proposals irrespective of whether their particular
party category is affected? The consumer rep gets to vole on
every onel

DBz For quorum, is at least three from Supplier Parties encugh?

D8.14 (b} In the event that both the original and alternative are deemed to
better meet the SEC objectives that both should be capable of
being recommended for approval to the Authority (Path 1 and 2
only). A preference could be provided between the two, but

L should be capable of being recommended for 3 pproval,

e —— e
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Section

Reference

Comment; and
Proposed amendments

Do.2

Could this not be construed as putting an abligation an the
Authority which 15 not permissible? We don't believe this wording
i5 required as the Authority can enly act in accordance with its
statutory duties.

If this comment 15 ignored and the wording remains then (d)
should be deleted. Mo grounds for any other consideration other
than that set out already.

09.3 (o)

Important that any revised Modification Report follows the same
process as if it was the original report i.e. it goes out for
consultation etc,

094 iz

“within 10 working days” - although the Code Administrator has
to communicate the decision of the Change Beard there is no
timescales placed on this - therefore the 10 days needs to be
linked to when the decision is published and not necessarily the
date of the decision.

MNeeds to set oul the graunds for any appeal, can’t just simply
disagree - relevant for (b} also.

D94

Fath 3 modifications should nat be implemented during the appeal
window. This would prevent the need to reverse implementation.

9.5 (g)

As above,

o

Mo consideration is made as to the impact of any appeal, be it an
appeal under the code or in accordance with the Energy Act. For
example, an appeal may provide for the suspension of
implernentation whilst it is being considered.

HZ.11

This seems ta be inconsistent with p16 (24) of the consultation
that resticts the services available to Meter Operators. We are
concerned that the drafting does not include this restrict ar
provide detail of where it will be placed

L1.3@

Some timescales should be applied to the S05%'s right to cancel —
you don’t want the Panel, Ofgem and any working group
assessing and refining a proposal and then find at the end that the
505 cancels it.

no

If the DCC invoices in ermar such that the amaount paid is
significant. Should the party be able to claim interest at a default
rate on the manies paid?

12400

wWhat is the deadline for providing papers into the panel in the
event of a dispute?

133

Mead clarification on whether charges will include VAT or not/

2.7

“Credit reports tend to have recommended credit values contained,
What happens if the credit required is lower that recommended?

13.9

Parties should be sent notices al 80% of their cover to aflow them
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Section

Reference

Comment; and
Proposed amendments

to take action immediately. Suppliers to either pay an invoice or
choose to increase their cover.

We do not agree with the Government’s proposals to allocate
fixed costs based on Suppliers” share of ‘'mandated Smart Metering
Systemns (e Suppliers market share), We consider that fixed costs
should be allocated based on Suppliers’ Torecast rollout profiles
updated for actual numbers of smart meters rolled out to date.
Our proposed approach will ensure that fised costs are recovered
on a cost reflective basis thereby providing appropriate incentives
on all market participants to minimise costs where ever possible
fi.e. allocative efficiency) Governments opposed approach will
force some suppliers to pay for fixed costs in respect of services
from which they are not yet benefiting. We note that the current
proposals represent a deviation from Government's previous
position but that the Government has not provided any clear
rationale for this change.

L1.2 (d)

This potentially has an impact on appeal rights to the Competition
Commission C. To be able to appeal you need 1o have a
dmvergence in view between the Autharity and the decision making
bady under the code. Under normal SEC arrangements this
decision will be that of the Baard, whereas in transition it waill be
the Panel - need to ensure that the appeals rights reflect this
position.

Lz.2

The consultation document (p74) refers to the original elected
membsers still being appointed follawing the election process that
will apply during the enduring process, but will be formally
nominated by the 05, However, the wording of the code makes
no reference to the process to be adopted by the SoS and appears
to give total flexibility as to how the 50% nominates the six
individuals. Propose that additional warding is included that cross
references the elaction process set out in C4.2.

LZ.3

Whao or what determines which of the three elected members
retires 12 months after designation?

Given the election process still proceeds for the original
membership, why should the term of the designated panel
members be different to the enduring panel term of two years?

L4

in the penod where there is no formally appointed Panel Chair
{could be up to 5 months) voting could be tied given a Panel
membership of 8, What happens in such an event?

Ma.3 (e}

Thes should be restricted to use of data and not dis:lu:lsure_. F-;’.
drafted it would allaw disclosure of Confidential Information if the
information was lawfully acquired.

M7

Insert “within reasonable timescales” after "Dizpute”

=
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section | Reference | Comment; and
Proposed amendments
ME.E (b) Delete. This is not a SEC issue. It's a licensing issue between the
licensee and Ofgern that should sit outside of the SEC framework. 0
EDF Energy

lanuary 2013
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