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INTRODUCTION

I work as a Specialist Nurse/Psychotherapist  in cancer services of a busy general hospital. With a special interest in Women’s health issues, I provide a nurse led service predominantly for women presenting with breast problems, to exclude breast cancer. As a trained psychotherapist/counsellor, I am also involved in providing psychotherapy & counselling to women presenting with a breast cancer diagnosis. I have become increasingly aware of the additional psychological trauma my patients are suffering which seem to arise as a direct effect of equality law and changes to the interpretation /or disregard of General Occupational Requirements/Qualifications which were designed to protect us when a job calls for a man or woman for reasons of privacy or decency e.g. areas which affect personal/intimate care e.g. mixed sex wards, shared bathroom and toilet facilities and opposite gender toilet attendants. 

As a senior nurse and NHS Dignity Champion, I am particularly concerned about lack of regard for privacy & dignity in the provision of goods, facilities and services, specifically the management of operational cleaning practices by organisations which allow opposite sex workers to access single sex designated toilet and washing facilities interchangeably via permanent warning signs. 

The BR & EC Survey (attached) demonstrates that cleaning by opposite sex operatives makes at least 1 in 3 people feel uncomfortable using a toilet when they need to and puts some users off using the single sex facility provided altogether. This is the same as a lifetime risk of developing cancer and in my view this is a significant minority when it involves single sex facilities. No one should be put off using a single sex facility because of cleaning arrangements which do not respect user privacy as a result of equality legislation. 

How well understood is the Equality Duty and guidance?  

 The Equality Act 2010  covers both equitable service provision and employment practices when giving advice /guidelines to employers regarding toilet provision/cleaning?

As I  understand it, the  Equality Act 2010 requires that services are delivered to customers in a non discriminatory manner as well as ensuring that employment practices are fair.  In other words the rights of employees are required to  be balanced alongside the equality rights and needs of the  customers they serve and for whom the service is being provided.

For many years, separate toilet facilities have been provided for men and women presumably on the legal grounds that they may be used by more than one person and a woman might object to the presence of a man (or vice versa). The use of a male cleaner in a female toilet and vice versa potentially violates that lawful provision.  

Concerns about the gender of people who are using toilets have been regularly highlighted, carefully considered and built into the legislation which has been introduced relating to transsexuals and the use of single sex facilities.

Under the Equality Act 2010, Businesses  must not put people with a particular protected characteristic at any other disadvantage yet this is exactly what is happening if women are no longer provided with clean toilets in a female single sex facility without being compromised by a male attendant working in them or vice versa for men, without any choice to use the facility with same sex privacy when required. 

Women should not have male workers forced upon them in situations where they are entitled to privacy from a man being privy to their intimate bodily functions. In most situations this would be a criminal offence. Clearly private companies are also subject to the Equality Act, and should also be thinking about the rights and needs of customers as well as employees.
Potentially many cleaners may be put off taking cleaning jobs if jobs are advertised without privacy & decency exceptions applied unless they are willing to clean for the opposite sex while people are using the facilities.  This is likely to lead to less employment opportunities and unlawful indirect discrimination against potential women employees. The construction of existing male facilities ie open urinals, troughs, lack of privacy screens, were not designed to have female  workers entering who may not wish to be confronted with male genitals exposed at a urinal when they enter to inspect/ clean. 

The Equality Act 2010 stipulates that employers must not give someone a service of a worse quality,  or in a worse way than they would usually provide the service. Prior to the challenge women rarely had their dignity compromised by a man cleaning female toilets while they were trying to use them! Therefore, for some people (1:3 according to the survey) services have deteriorated to an unacceptable level regarding privacy & dignity, decency- which are the foundations for equality and respect and just as important as hygiene.  In some areas eg Motorway Services, women are finding themselves alone with 2 male workers in a female facility who do not have the decency to leave when a woman enters. This makes many women uncomfortable and puts service users and cleaners at increased risk of accusations of improper practice/harassment. Short of organisations implementing GORs, they should still have clear and respectful privacy policies when cleaning sensitive facilities. Otherwise employers may be placing employees in situations which could lead to offences, such as under the Sexual Offences Act 2003

 

Equality law stipulates that when an employer, employees or agents are planning what happens to people they are delivering services to, they need to make sure that their decisions, rules or ways of doing things are not:

 

• direct discrimination, or

• indirect discrimination that they cannot objectively justify, or

• harassment

It is therefore important to make sure that employees and agents know how equality law applies to what they are doing. Service providers are required to train staff to be aware of these issues and be respectful and careful about their behaviour and adapt it to tailor the needs of customers.

 

The presence of a man in female toilets and changing rooms can be frightening and  intimidating for women as well as causing severe embarrassment and distress and long term physical and psychological ill health.  As statistics show most sexual crimes are still largely committed by men against women and children this is a potentially dangerous situation which puts women and children and vulnerable people (elderly, disabled, lacking mental capacity) those with protected characteristics at increased and perhaps unacceptable risk (physical and psychological). Poor practices raises child protection concerns as a child could be alone in an undressed/exposed state with an opposite sex worker. Even teachers are prohibited from being alone with a child (who is dressed) in a classroom and are advised to leave the door open.

It is not surprising that women feel vulnerable when 45% of women in England & Wales experience domestic violence, sexual assault or stalking during their lifetime (British Crime Survey Home Office) . At least 32% of children, mostly girls, experience some form of child sexual abuse and it is estimated that between 75% and 95% of rape crimes are never reported to the police (Equality Review). The Women’s National Commission (WNC 2010) investigated the provision of single sex services which clearly showed that.  For some women, male service providers trigger feelings of discomfort or even anxiety, as to them they are painful reminders of the perpetrator(s) and could potentially abuse their ‘position of power’:

a man impacts on these women’s already devastated sense of self-worth as well as immediately reminding them of the perpetrator
It follows that concerns about women and personal safety therefore need to be taken very seriously by service providers as these statistics illustrate that violence and sex related offences are both a cause and consequence of women’s inequality, which can have a devastating impact on individual victims, affecting their mental and physical health, as well as employment and educational opportunities (Equality Review). 

Allowing male workers unrestricted access to women in states of undress/using a toilet has potential to attract perverts/pedophiles to transient, easily obtainable and poorly supervised cleaning posts (or to pose as cleaners) and may mask deviant/voyeuristic behavior which may go undetected.  It is notable that there have been an increased number of voyeuristic offences against women and children-several male cleaners have been caught taking pictures on their mobile phones while pretending to clean the next cubicle. 

Operational cleaning policies need to respect diversity so that people may comfortably use a toilet provided for them when they need to,  not be forced  to compromise dignity and use the facility under varying degrees of discomfort and distress/duress  due to urgent biological need.

 Many women are not even aware that it is not discrimination for them to object to a man in a women’s toilet,  and it is hard to exercise this legal right when operational practices are constructed in ways which make this difficult,  if not impossible,  for busy travellers with a tight schedule who do not have time to wait around for managers to force the cleaners to leave and show respect for service users. Gender-neutral laws, policies and practice can fail to address women’s disadvantages, or even perpetuate inequality between men and women because they do not take account of existing economic, social and cultural inequalities, particularly those experienced by women UN Committee on Economic, Social  and Cultural Rights. 

It is not enough to guarantee women treatment that is identical to that of men. Rather, biological as well as socially and culturally constructed differences between women and men must be taken into account. Under certain circumstances, non-identical treatment of women and men will be required in order to address such differences. Design public policies, programmes and institutional frameworks that are aimed at fulfilling the specific needs of women, leading to the full development of their potential on an equal basis with men.

 Women-only service providers say that the vast majority of women who access their services tell them that they feel much safer in single-sex environments. It can be experienced as frightening and demeaning for a male worker to enter a personal female space. Access to a toilet is vital for women to be able to go out and travel. All organisations and public bodies should take responsibility for addressing women’s needs to prevent women from becoming even more excluded from mainstream society and services, respondents agree that these services should not be replacing independent women’s organisations, but complement them. The current situation is likely to further disadvantage women as a group, if , for instance they  feel unable to safely use a toilet or are put off sports because the changing room is accessed by male staff.  A significant number of service users would struggle accessing mixed services for religious reasons or because of their sexuality e.g. BAMER women. Single-sex spaces give women a greater feeling of control and ownership over the services they access, thus allowing them to safely address their struggle to be assertive in their lives. 
The Gender Equality Duty declares that ‘it is permissible to limit the provision of facilities or services to one sex’ (EOC, 2007: 53) in some circumstances if it can be ‘shown that users are likely to suffer serious embarrassment if users of the opposite sex are present’ (EOC, 2007: 53) and gives single-sex swimming or exercise sessions as an example of services that could fall under the remit of this particular section and includes changing rooms/sanitary facilities.

This report confirms the Women’s National Commission’s findings, outlined in their position paper on the Equality Bill, that ‘the fact that there are few, if any, perceived penalties for non-compliance with the Gender Equality Duty means that organisations and bodies are not encouraged to take the proper process to the end conclusion’ (2010: 6). WNC note that clause 148(2) states “A person who is not a public authority but who exercises public functions must, in the exercise of those functions, have due regard” to the Equality Duty. WNC supports this and would welcome clarity that all references to public authorities and public services should include those carrying out public service functions.

 WNC suggests that in some instances the Duty has been misinterpreted, sometimes deliberately, to steer funding away from women’s organisations and into more generic services that do not (yet) have the expertise to adequately address women’s particular needs. The findings of Still We Rise and A Bitter Pill to Swallow, included in this report, confirm this concern (although only of the lack of expertise – not of funding diversions) and highlight the need for a more in-depth up-to-date research project into single-sex service provision in the UK to complement the detailed research report published. The Equality Bill Committee  Stage House of  Lords  (Women’s National Commission (2010) Equality Bill: Women’s National Commission Position Paper, Committee Stage, House of Lords. WNC: London) warned that the Single Equality Duty needs to focus on equality of outcome, otherwise it will result in a gender-neutral approach that actually disadvantages women. Whilst Clause 148(5) states “Compliance with the duties in this section may involve treating some persons more favourably than others,” there is still a widespread misconception that equality means ‘treating everyone the same’. This approach is already being applied to the funding of third sector women-only services and having a highly detrimental effect. 

In healthcare, research demonstrates that being with others of the same gender is an important component of privacy and dignity therefore Trusts are required to provide single sex bays and segregated toilet and washing facilities to allow respect for patients dignity.  Women choose female health care professionals to provide personal care when given the choice e.g. many women now choose female obstetricians. Studies show that women are put off attending for mammograms if male radiographers are performing them, and there is evidence that when trans vaginal scanning is performed by a man there is potential for the procedure to be experienced akin to rape.   

 Clearly, it is important that public areas of hospitals promote respect for privacy and dignity, including the single sex designated multi cubical toilets,  should also be managed in ways which promote good practice  which protects their modesty from unwanted public view.  However, this is not happening because   cleaners, and other non professional groups who are not required to be regulated, are now being given privileged access to people’s bodies without chaperones or policies to safeguard the public and children in particular. I believe that this undermines what nurses are trying to achieve and the notions of privacy and dignity in healthcare. Currently there is a dichotomy between the public and commercial sectors. A human rights based approach needs to be embedded in service provision and society across the board if the promotion of  dignity, respect, equality, fairness, and autonomy are to become a reality.

Please see submission to the Human Rights Review (attached) which illustrates my concerns. The Law Enforcement Team  (LET) determined that the concerns raised bear relevance to the notion of dignity, which is central to EHRC work around human rights, and has a link to issues such as single sex wards in hospitals. 
  …………………………………………………….

As a Specialist nurse/counsellor I am well aware of what loss of dignity means in terms of autonomy, privacy, respect, identity and sense of worth and the inevitable distress and lowering of self-esteem that occurs when people, especially women, are not given control over who has access to their body and personal /intimate bodily functions. My experiences as a nurse indicate that equality legislation is extremely complex and most people remain largely unaware of their basic human rights. They see airports, hospitals, railway stations, department stores etc. using opposite sex worker’s interchangeably in the toilets and assume this practice must be tolerated. They are unaware that it is only legal if they are given a choice and opportunity to exercise their right to object. Most people do not realise that they are giving up a right they do not even know they possess,    just by using the facility provided for them.  

In my view,  ethical and responsible practice  requires careful consideration of any action that appears to be  to transgress what it means to be human.  It is ludicrous to argue that service users have voluntarily given up their privacy rights in a coercive setting where there is no other choice eg a Motorway service station where there is no alternative facility for miles around and the person may have been held up by motorway traffic. Similarly,   in stores such as  M arks and & Spencer’s,  to whom I have repeatedly complained about deprivation of choice  with the support of Sutton REC and Paul Burstow MP to no avail.  I do not consider that their response that people have a choice to go elsewhere, is  reasonable if  you are pregnant, have a toddler needing the toilet,  need to change sanitary ware, are an elderly person on diuretics , or have a medical condition such as IBS, bowel and bladder cancers etc . 

Clearly it takes more time for opposite sex workers to get the work done if they respect users’ privacy and wait until users have finished before entering to perform their work. I think this deprivation of basic human rights in relation to privacy/dignity/decency taking place in public services is misleading the public regarding the principles underpinning equality and Human Rights legislation, and puts women and children at increased risk of both physical and psychological and emotional harm. This has been clearly evidenced by the WNC, 2010.  This needs to be addressed urgently by the government now that the equality infrastructure has undergone budget cuts.

The Equality Duty was introduced to put the onus on public bodies to get it right first time, but it is being left to individuals to complain and get redress after discrimination has already happened.  In this case after the privacy violation and dignitary distress has occurred. Lack of evidence is not the same as evidence of absence. It is hard to complain about rights that you do not even know that you have. Toilets are an embarrassing and notoriously difficult subject to discuss. There appears to be a general lack of psychological awareness in our society because subjective notions, such as embarrassment and dignitary harm, may be less observable and more difficult to quantify and measure. Yet dignitary harm is well documented to cause anxiety, depression, Post Traumatic Stress Disorder, relationship problems which put an avoidable burden on the Psychiatric and mental health services. 

Baroness Corston to recommend the Secretary of State to adopt different policies in relation to male and female prisoners in relation to a number of aspects of prison life, including recommending that full searches of prisoners should be reduced to the absolute minimum compatible with security for female prisoners. She explained in paragraph 5 that: - 

"Equality does not mean treating everyone the same. The new gender equality duty means that men and women should be treated with equivalent respect, according to need. Equality must embrace not just fairness but also inclusivity. This will result in some different services and policies for men and women."
and that:-

"Equal treatment of men and women does not result in equal outcomes".
Although the Equality Duty is probably the right tool, the Duty’s framework and the way that it operates in practice could be improved.  The focus in considering improvements to strengthen the operation of the duty should be on the duty’s primary role as a tool for improving the way that organisations work in the long term.                                   

Costs & Benefits

· Increased sexual crimes against women and children-EVAW statistics

· Women who experience domestic violence have twice the level of usage of general medical services and between three to eight times the level of usage of mental health services, yet their disclosure to medical professionals remains low. 

· Increased mental illness in children who are being increasingly sexualised at an early age i.e. links with pornographic culture

· Erosion of privacy, dignity , decency and respect for difference.

· Note cases of /attacks by men/cleaners taking pictures of women/girls in female toilets using mobile phones has increased

· Voyeurism increased-including female cleaners being accused of inappropriate watching of men at urinals in male facilities. Sexual harassment can take a variety of forms and may involve Staring or leering at a person or at parts or their body.
· The shock of having privacy violated and potential threats eg for women  could be dangerous.  For example, in an elderly person with an underlying medical condition.  It could elevate blood pressure and cause a heart attack stroke. For someone with a previous history of sexual abuse, it could trigger bodily reactions/break down,  perhaps provoke aggression and anger against the cleaner. 
· The cost is largely borne by women and children.                        
How well understood is the Guidance?

· The guidance is loosely applied and does not make it clear when the practice described is lawful, unlawful or may be unlawful unless objectively justified or subject to an exception.. 

· The survey shows that employers are largely failing to apply General Occupational Requirements (GOR's) for same sex operatives when it is proportionate and legitimate to do so, nor  operating safe alternatives to a gender based policy,  or indeed any policy at all in many cases,  in single sex toilets and changing rooms where opposite sex personnel are being used interchangeably as if they are the same sex. The toilets are no longer single sex. 

· Using male workers in female single sex areas as if they were female (and vice versa) is not acceptable and could be viewed as subversive.  There is potential to perpetuate male domination over women if a man’s right to have a job, is given priority over a woman’s right to object to his presence, even in a female single sex facility. 

· There is failure to take full account of the needs of the particular group e.g. women and recognise that equality does not always mean equal treatment.

· Poor monitoring of the effects is effectively condoning perversions  such as voyeurism, indecent exposure which would previously have been regarded as criminal behaviour.

· Questions arise as to why the guidance not giving specific advice to businesses  on how to manage this situation in robust/failsafe ways which do not compromise users or workers so that people are given a choice to use a single sex designated toilet/changing room facility provided for them without having to worry about privacy violations by opposite sex workers?

· Knocking/calling as cleaners enter does not work, it relies on the ability to hear (elderly folk often have hearing impairment) and to be able to respond while in the process of performing personal functions from a cubicle/urinal (very undignified)-what would one say, will it be heard etc amongst other background noises?  Young children often do not close/lock the door, boys are exposed using urinals- children cannot give consent and should not be expected to respond to a knock or call which may frighten them and put them in sexualised situations. 
·  This is clearly a safeguarding issue which needs to be addressed urgently in a society where child sex abuse has doubled over the past few years and sexual crimes against women are increasing? It brings in to question the fitness for purpose of the organisation’s safeguarding protocol. 
How organisations are managing legal risk and ensuring compliance with the Equality Duty

· There is an inherent conflict of interest in this situation between promoting equality for the worker whilst respecting and protecting the privacy and decency of the service user.  However, the Equality Act 2010 includes provisions that permit employers to restrict a job or duties entailed with that job on the grounds of decency or privacy with respect to gender when the employee is likely to work in the presence of the opposite sex who are undressed or are using toilet or washing facilities. (previously SDA Privacy & Dignity 7 (2) (b) (ii).  
· There is also a duty to prevent psychological and physical harm which is inherent in this situation and is a potential infringement of article 8 of the Human Rights Act Right to respect for private and family life (1998, 2000).  Short of organisations implementing GORs, they should still have clear and respectful privacy policies when cleaning sensitive facilities. Otherwise employers may be placing employees in situations which could lead to offences, such as under the Sexual Offences Act 2003.
· Children and vulnerable groups may be put at risk and staff and service users may be accused of improper behaviour which could result in legal challenges.  
· Whilst I understand that notions of modesty may conflict with employment rights, it is essential that service users are allowed to exercise choice in these matters when they are either unable,  or unwilling to tolerate the presence of opposite sex workers. 
What changes to the Equality Duty framework would ensure better equality outcomes?  

· An ethic of care needs to be integrated in to politics which gives equal worth and responsiveness to every person and their needs not just affording rights on paper with no substance in reality eg M & S. Please note that the BR & EC Study shows that out of 33% uncomfortable & embarrassed, yet only 2% complained to the provider-we need to question why? Employers appear to use their legal advisers as a framework of protection relying on the fact that most people are unaware of their rights and do not offer sufficient challenge and will not be able to afford a lawyer. If you cannot afford a lawyer the rights of equality may not have much power.
· This practice must be addressed by regulation if it is not to subvert the successful implementation of the entire  Equality and Human Rights Legislation.  Failure to do so gives men the right to access and observe women’s bodies without their informed consent. There needs to be a change in legislation/Use of GOR or other enforcement until facilities are converted to provide privacy for all.
· The Gender Equality Duty is the only mechanism within the equality framework with potential to addresses Women’s specific issues and is clearly not a strong safeguard without penalties for non compliance and remit for private companies.

· In the position paper on the Equality Bill, that ‘the fact that there are few, if any, perceived penalties for non-compliance with the Gender Equality Duty means that organisations and bodies are not encouraged to take the proper process to the end conclusion.’ There should be penalties imposed upon organisations using gender neutral policies which further disadvantage women & vulnerable groups,  where positive action is appropriate to reduce inequalities.

· A Joined up approach to building requirements/regulations for the 21st century-- accommodate the need for unisex facilities which must be fully enclosed (without gaps at top and bottom/sides), include sanitary bins for women and an individual sink. Open on to an outside area. Elimination of urinals except if they are in a cubicle which affords privacy for the user and protects young boys. 

· All public authorities need support and guidance in implementing the duty and the lack of authoritative guidance from the EHRC actually creates burdens for public authorities as they try to implement the Equality Duty. 

· A Code can save time if it is authoritative; it is preferable to a proliferation of guidance from a variety of sources. 

· A human rights based approach needs to be embedded in service provision and society across the board if  the promotion of  dignity, respect, equality, fairness, and autonomy are to become a reality.

· Women’s voices need to be heard. WNC should be re instated as a matter of urgency

· A more diverse body politic with a wider spread of expertise and reflecting the life experience of both men and women would be better placed to lead us through the complex times ahead
· Develop a regulated policy for everyone to follow re Privacy & Dignity Guidelines as in the NHS

· Need for more research 

. 
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