Review of the Public Sector Equality Duty: response to call for evidence
1. Introduction 
This submission is a response from Equality Challenge Unit (ECU), the steering committee of the Higher Education Equal Opportunities Network (HEEON) and the chair of the Higher Education Race Action Group (HERAG). Details of ECU, HEEON and HERAG are available in the appendix. It has also been informed by the views of several equality practitioners from higher education institutions (HEIs) in England which ECU sought.


2. The higher education sector 
There remain numerous equality challenges to the higher education sector, and each year, ECU publishes an annual statistical report covering both staff and student issues[footnoteRef:1]. Some key challenges include for example: [1:  http://www.ecu.ac.uk/publications/equality-in-he-stats-2012/] 

· A persistent degree attainment gap between white students and black and minority ethnic (BME) students –  the gap between white students attaining a first or second upper degree compared to BME students was 18.4% in 2010/11
· Underrepresentation of BME staff at senior levels, including for example that of UK-national academics, 11.2% of white academics are professors, as compared to 3.7% of black academics
· Underrepresentation of women at senior levels; women make up 19.8% of all professors 
· Consistent lower proportion of male students in higher education – in 2010/11 the gap between female and male representation was 12.8%. This difference varies greatly depending on subject discipline
· A growing number of undergraduate students disclosing a disability, with less at postgraduate level.
· Specific issues such as a lower than average disclosure rate on mental health conditions in higher education
· Growing need that further monitoring of religion and belief, and sexual orientation would provide for a better evidence base to better provide for varying requirements in higher education (see http://www.ecu.ac.uk/publications/religion-and-belief-staff-and-students-in-he and http://www.ecu.ac.uk/publications/lgbt-staff-and-students-in-he)
Some of these challenges have been highlighted by the Department for Business, Innovation and Skills (BIS) as issues that need addressing in its 2013/14 grant letter to the Higher Education Funding Council for England (HEFCE)[footnoteRef:2]: [2:  Paragraph 29 of http://www.hefce.ac.uk/media/hefce/content/whatwedo/fundingandinvestment/fundinginstitutions/annualfundingallocations/grantletter/HEFCE%20Grant%20Letter%202013%20-%20Tim%20Melville-Ross.pdf] 

‘HEFCE’s equality and diversity scheme identifies achievements but also the remaining challenges that the sector and HEFCE need to address. It highlights the lower percentage of men in the student population; the lower attainment rates of black and minority ethnic (BME) students; insufficient diversity of institutional governing bodies and the relatively low proportions of women, BME and disabled people in senior management positions. It is essential that universities continue to address these long standing issues and we look to the council to continue to work with the sector, including through the Equality Challenge Unit.’
The PSED’s role in addressing these challenges: As part of the previous equality duties (for race, gender and disability), at an institutional level, many of these challenges were being addressed through equality schemes and action plans. They continue to be address under the PSED.
By way of example, the University of Manchester[footnoteRef:3] has two specific objectives which address the Ministers’ letter: [3: http://documents.manchester.ac.uk/display.aspx?DocID=12924] 

· ‘Improve the representation of women and black and minority ethnic staff in senior leadership, academic and professional support positions by promoting the University as an employer of choice and providing targeted support in promotions and career development.’
· ‘Address the differential degree attainment of black and minority ethnic undergraduate students by further increasing our understanding and instigating targeted programmes of support.’
At Kingston University[footnoteRef:4] their equality, diversity and inclusion strategy uses the PSED to frame its goals within the context of the university’s core business strategies in its work to mainstream equality – but there is still some way to go and the PSED provides the final argument to those most resistant to cultural change. The strategy is evidence based drawing upon the annual equality reports and equality impact assessments to prioritise the action plan. The success of the strategy is measured by a number of KPIs including the Public Sector Equality Objectives. These include: [4:  http://www.kingston.ac.uk/aboutkingstonuniversity/factsandfigures/diversityandequality/ ] 

· ‘Increase the proportion of undergraduate students from BME groups obtaining graduate employment within six months of graduation from 77.2% to 81.2% by 2016
· Reduce the difference between the proportion of female and male staff in academic grade 10 from 2.5% to an average that is between 2.0% – 1.1% by 2016’
Our trend analysis demonstrates improvements in the participation rates of under-represented groups (staff and students) as the result of many factors but we believe mainly because the law has demanded the expectation of equality and therefore necessitated institutions to give thought to the impact of their practices.
One practitioner commented that that there have been ongoing benefits, associated with the previous duties. As an institution, they have published their equality objectives, schemes and an annual equality and diversity for many years. They took the decision to continue producing and publishing an Equality Scheme because of the business benefits it brings – it is a useful way of explaining their vision, principles, aims, objectives, everyone’s responsibilities and their arrangements for managing implementation of their scheme as well as its review.
In another institution the PSED has provided the impetus to include equality and diversity in the Board of Governor agendas. The General Duty has provided the Board with the goal posts and the Specific Duties have given them an understanding of the information they need to explore to ensure they are discharging their duties in relation to the academic character of the institution. The Board were for example very involved in the agreement of the Equality Objectives and progress against these objectives and strategy is a standing item. Board members however change and the PSED is still needed to ensure that equality and diversity are woven into the fabric of governing body business.
Based on the sector equality reports and the extensive research carried out in the field of equality and education, we believe many of these challenges will continue to be addressed through the PSED but cannot provide a definitive evidence based response as the current PSED is in its infancy. It started to operate in April 2011, and apart for in Wales, the specific duties were not introduced till later (September 2011 for England and May 2012 for Scotland). If the scope of this exercise is to review the operation of the PSED, more time is required to understand its effectiveness. 
It is too early: In order to understand the impact of the duty, time is required to embed it – this includes putting in place for example, monitoring, processes and initiatives across the range of protected characteristics for both staff and students.  Institutions then need to raise awareness of the PSED and its implications, and embed it into policies and practices. Only then, and after a considerable period of time, will there be behavioural change. Getting shifts in attitudes and values will take longer.
Different requirements for different countries: With the different specific duties for England, Scotland and Wales, consideration that the operation and impact of the duty is different in each country is also required. However, we understand the scope of the review to be the PSED and the Equality Act (Specific Duties) Regulations 2011, which only applies to England, and so our response is primarily framed within the context of English HEIs.

3. Thematic areas
The call for evidence as published on https://www.gov.uk/government/policy-advisory-groups/123#call-for-evidence noted that the review was focussing on specific themes. This response sets out evidence under those thematic areas.
· how well understood is the PSED and guidance

Level of understanding: Feedback and discussion with a range of higher education equality and diversity practitioners demonstrates there are different views across the sector. However it is clear that the publicity and information about the PSED raised the awareness of institutions because it prompted them to supply information and set objectives/outcomes which had to be ratified by a university committee. Over time committees will be in a position where objectives/outcomes and data are regularly addressed, and they will be required to pay attention to and address any data differentials and where insufficient progress is being made to meet objectives/outcomes. 

In general, feedback indicates that the PSED is understood by equality and diversity practitioners and discussed at some committees (such as equality committees),but the level of understanding is lower when it comes to senior management, governing bodies and other colleagues within the HEI. The level of understanding is dependent on where power is vested within the institution – where equality and diversity is perceived to be important, then there is a likelihood that there is better resourcing, and therefore more purchase across the HEI. 

Understanding translated into practice: In terms of meeting the duties, some HEIs have integrated them into planning cycles and annual reporting mechanisms.  Some HEIs have set challenging equality objectives/outcomes to address persistent inequalities and are able to prioritise resources as a result.

Effectiveness of guidance: Some equality and diversity practitioners have noted the duties are clearly laid out and easy to understand, although more guidance on ‘due regard’ would be useful as senior managers and governors require assurance that they are compliant. To promote the understanding of the duties, some practitioners have built information about the PSED into diversity training, guidance for carrying impact analysis and guidance for introducing monitoring on the protected characteristic now covered by the PSED.

With reference to the guidance, greater clarity would be appreciated as to the rationale for technical guidance on the PSED, rather than statutory codes of practices, as there were for the previous duties in race, gender and disability (and indeed for some areas like employment, but not for further and higher education). The rationale for this distinction is unclear. 

· what are the costs and benefits of the PSED
Administration of the PSED: The additional administrative costs of delivering the PSED are not easy to succinctly calculate, because the three aims are broad and may be considered in various ways. For example, when considering the duty to promote good relations, there could be many activities, such as working with the students’ union on managing external and sometimes controversial speakers on campus. Such activities involve a range of people, and are also part of the HEI’s duty of care, and therefore are likely to be integrated into overarching mechanisms that HEIs use to deliver their services. The costs of delivering on PSED have therefore generally been integrated within existing resources. 
Minimal costs:  In terms of meeting the specific duty, the higher education sector already collects a wide range of data, including on race, gender, disability, age and gender reassignment, which is returned to the Higher Education Statistics Agency (HESA). From 2014, these returns will include religion and belief, sexual orientation, which will be voluntary fields for each HEI. Due to the availability of good data, the specific publishing requirements (at least for England) have not been onerous. One practitioner noted that a benefit of a transparent monitoring and publishing system is that as this information is public, there has been a reduction in time spent processing individual Freedom of Information requests.  
Benefit to the institution: The PSED has had benefits including acting as a key driver. For examples, at one HEI, it has been a driver in setting up diversity champions within faculties and service areas, which in turn will help provide a better understand of students and provide more focused and better support for students from particular protected characteristics where issues are identified. Another example at a different HEI is where the PSED was considered in students support services (such as counselling), noticeable trends such as the lower proportion of men using the service has been found. As a consequence, plans have been put in place to better target the service to engage with men (who are more likely than women to withdraw from higher education without qualifying), and therefore address one of the concerns noted in the BIS grant letter to HEFCE of lower male participation in higher education.
Public benefit: In one HEI, paying due regard to promoting good relations is being addressed by provision of public lectures and events. Their lectures around International Women’s Day and on Kick it Out (in football) amongst others have been attended to capacity and  although these cost the university in hospitality and so on, they have reputational benefits locally and  in particular to the communities directly or indirectly addressed by these events. The benefit of the duty is that it has an impact on society as a whole and why public bodies were put in the vanguard of pushing through cultural change.  Public bodies have the greatest opportunity of reaching and influencing the whole population through direct, indirect interventions and role modelling best practice.  Higher Education in particular has a key role in impacting on the working/business practices, knowledge and skills of its graduates via what and how it teaches and how it prepares people for employment.  
Equality impact assessments: Another example, particular to the Higher Education Sector is the requirement by the four UK higher education funding bodies[footnoteRef:5]that HEIs equality impact assess their submission process to the Research Excellence Framework (REF) 2014 (http://www.ref.ac.uk/), the outcome of which will inform the selective allocation of their research funding to HEIs, with effect from 2015-16.  [5: Higher Education Funding Council for England, the Higher Education Funding Council for Wales, the Scottish Funding Council and the Department for Employment and Learning in Northern Ireland] 

Although not a specific duty in England, equality impact assessments are required in Scotland and Wales, and remain a useful mechanism for English HEIs to demonstrate due regard. In an overview of good practice in the codes of practice for submission to the REF[footnoteRef:6], which had to be approved by the funding bodies, it has been noted that: [6:  http://www.ref.ac.uk/media/ref/content/pub/refcopgoodpractice/EDAP%20report%20Oct%202012.pdf] 

‘Good examples of [of codes of practice] showed how the ongoing EIA had informed development of the Code, and documented the broad range of information that was being taken into account when conducting the EIA, the particular stages at which data would be analysed, how any positive or potential negative impacts would be identified and acted on, and how the final EIA would be communicated and published. In the later round of submitted Codes, a few EIAs also showed evidence of changing particular processes as a result of outcomes of the initial impact assessments that had been carried out. A number of institutions also included information on the actions that had been taken as a result of the EIA conducted on their RAE 2008 submission process and outcomes...’
The above demonstrates how EIAs (as a method to show due regard) has been useful for HEIs to progress equality, and ensure that persistent inequalities identified in the Research Assessment Exercise (RAE) 2008 (the predecessor to the REF) continue to be addressed.
[bookmark: _GoBack]Where operated well, evidence shows that the PSED has provided an impetus for step-change to address inequality in education generally and more specifically in higher education. The longer term impact is however not yet apparent as the duty has only been in force for 2 years. Overall, we would regard that the benefits of the PSED outweigh the costs. 

· how organisations are managing legal risk and ensuring compliance with the PSED

HEIs were previously subject to the race, gender and disability duty, and there are therefore mechanisms and systems in place to ensure compliance. It should be noted however that the requirements of the PSED and in particular the specific duties for England are more flexible in interpretation compared to the previous duties for race, gender and disability.

Feedback from equality and diversity practitioners is that the PSED, with its less onerous requirements has led to the perception within some HEIs that the PSED is softer, and that risks of non-compliance orders or judicial review are therefore minimal. Due to this, some practitioners have noted that compliance may now be reduced to a tokenistic approach, with no real engagement of staff and students (which the previous duties required). The duty itself remains essential in driving forward equality (as evidenced by the previous duties), but to ensure rigour, greater attention needs to be paid by the government and EHRC in seeking compliance.

Exploring the PSED through the lens of legal compliance is perhaps not useful as this lens risks missing the spirit and ambitions of the PSED. Legislation is one core mechanism to enact change and the PSED has been effective in providing goal posts for public bodies to progress towards a fairer society.

· what changes, if any, would ensure better equality outcomes (legislative, administrative and/or enforcement changes, for example)
The PSED duty for a number of HEIs has created traction and energy but it has only been place for 2 years so this review is too early as HEIs are still embedding practice to meet the current requirements. To change legislation at this stage is counter-productive as institutions have spent resources in developing mechanisms and work to implement the PSED; major changes put at risk all the work by HEIs since 2010/11, and will create uncertainty and further work for higher education institutions.

4. Conclusion
The PSED continues to be a central tool and legal mechanism to ensure that HEIs deliver to meet the varying needs of staff and students. Additionally, there is evidence that in a climate of cost reductions, organisations can lose their focus on equality and diversity; the PSED ensures that even in economic downturns employees and students can expect fairness, achieve their potential and contribute to the economy. As noted, the review is premature and in our view, it should remain as it currently stands to allow it to be fully embedded and impactful. 


Appendix 
Equality Challenge Unit
Equality Challenge Unit (ECU) is a charity which works to further and support equality and diversity for staff and students in higher education across all four nations of the UK, and in colleges in Scotland. ECU receives its core funding from Universities UK, GuildHE, the Higher Education Funding Council for England, the Higher Education Funding Council for Wales, the Scottish Funding Council and the Department for Employment and Learning in Northern Ireland. See www.ecu.ac.uk for more detail.
The Higher Education Equal Opportunities Network
The Higher Education Equal Opportunities Network (HEEON) has been active since 1992 and is an independent network of higher education equality and diversity practitioners, and those interested in equal opportunities in higher education. Members of its steering group are actively involved in making the voice of its members, including approximately 90 corporate members, heard on national working groups and in publications. The current chair of HEEON is Patrick Johnson, Head of Equality and Diversity, University of Manchester.
The Higher Education Race Action Group
The Higher Education Race Action Group (HERAG) comprises representatives from higher education institutions with an interest in advancing race equality. The group meets three times a year and is current chair is Nona McDuff, Head of Equality, Kingston University.
