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Submission to the Review of the Public Sector Equality Duty - March 2013
We urge the Government not to abolish the PSED but to ensure that it is at the heart of the objectives of all government bodies including the Cabinet Office and the Electoral Commission.
1. Disability Politics UK was formed following a Round Table meeting with Maria Miller MP – then Minister for Disabled People. It was founded by a group of disabled people who want to improve access to elected office and politics for people with disabilities.
2. Disability Politics UK wants to ensure that Article 29 of the United Nations Convention on the Rights of Persons with Disabilities is effectively implemented into UK law. Disabled people have great difficulties in getting access to politics and they are underrepresented in public and political life.
  Article 29: Participation in political and public life 
States Parties shall guarantee to persons with disabilities political rights and the opportunity to enjoy them on an equal basis with others, and shall undertake to: 
(a) Ensure that persons with disabilities can effectively and fully participate in political and public life on an equal basis with others, directly or through freely chosen representatives, including the right and opportunity for persons with disabilities to vote and be elected, inter alia, by: 
(i) Ensuring that voting procedures, facilities and materials are appropriate, accessible and easy to understand and use; 
(ii) Protecting the right of persons with disabilities to vote by secret ballot in elections and public referendums without intimidation, and to stand for elections, to effectively hold office and perform all public functions at all levels of government, facilitating the use of assistive and new technologies where appropriate; 
(iii) Guaranteeing the free expression of the will of persons with disabilities as electors and to this end, where necessary, at their request, allowing assistance in voting by a person of their own choice; 
(b) Promote actively an environment in which persons with disabilities can effectively and fully participate in the conduct of public affairs, without discrimination and on an equal basis with others, and encourage their participation in public affairs, including: 
(i) Participation in non-governmental organizations and associations 
concerned with the public and political life of the country, and in the activities and administration of political parties; 
(ii) Forming and joining organizations of persons with disabilities to represent persons with disabilities at international, national, regional and local levels.
3. Disability Politics UK aims to get the law changed to enable MPs to job share as this would open parliament up to disabled people who might not be able to work full-time for impairment-related reasons. It would also help people with caring responsibilities - mainly women - access political office. 
4. In 2012, the Equality and Human Rights Commission obtained a legal opinion from Karon Monaghan QC about job sharing for MPs. The advice can be read here: http://www.disabilitypolitics.org.uk/pdfs/jobshare.pdf 
5. The advice sets out the legal framework which the Electoral Commission should apply when advising Returning Officers who are asked to register prospective job sharing Parliamentary candidates. Paragraphs 138- 145 of the opinion refer to the Public Sector Equality Duty (PSED).
6. Paragraphs 138-145 of the legal opinion read as follows:
 “(f) Public Sector Equality Duty 
138. Section 149, EA 2010 provides that: 

(1) A public authority must, in the exercise of its functions, have due regard to the need to— 
(a) eliminate discrimination, harassment, victimisation and any other conduct that is prohibited by or under this Act; 
(b) advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it; 
(c) foster good relations between persons who share a relevant protected characteristic and persons who do not share it. 

139. This Public Sector Equality Duty (PSED) applies to public authorities, namely persons who “exercise.. public functions … in the exercise of those functions” (s149(2), EA 2010) and as such all core (and hybrid) authorities will be covered (for that reason there is no need to explore that issue). The PSED will without doubt apply to Returning Officers and the Electoral Commission. 

140. There are three equality objectives enumerated in the Public Sector Equality Duty and due regard must be had to each of them. That they are described as “needs” reflects the importance given to them by the EA 2010. Each limb of the duty is explained further under s149, EA 2010. Firstly, as relevant, “having due regard to the need to advance equality of opportunity between persons who share a relevant protected characteristic and persons who do not share it”27 involves having due regard, in particular, “to the need to (a) remove or minimise disadvantages suffered by persons who share a relevant protected characteristic that are connected to that characteristic; (b) take steps to meet the needs of persons who share a relevant protected characteristic that are different from the needs of persons who do not share it; (c) encourage persons who share a relevant protected characteristic to participate in public life or in any other activity in which participation by such persons is disproportionately low.”28 Further, “meeting the needs of disabled persons that are different from the needs of persons who are not disabled include, in particular, steps to take account of disabled persons’ disabilities.”29 As such, this element of the duty is a substantive one and goes further than the first. Further, “having due regard to the need to foster good relations between persons who share a relevant protected characteristic and persons who do not share it”30 requires having due regard, in particular, “to the need to (a) tackle prejudice, and (b) promote understanding”.31 

27 Section 149(1)(b), EA 2010. 
28 Section 149(3), EA 2010. 
29 Section 149(4), EA 2010. 
30 Section 149(1)(c), EA 2010. 
31 Section 149(5), EA 2010. 
141. As mentioned, each limb applies discretely so that even if the first limb of the duty (“eliminating discrimination”) does not apply because, for example, the actions of the Returning Officer are not made unlawful, the other two limbs will still apply. The three limbs of the duty require separate consideration. Whilst advancing equality of opportunity “will be assisted by, … [it] is not the same thing as, the elimination discrimination. …[T]he promotion[32] of equality of opportunity is concerned with issues of substantive equality and requires a more penetrating consideration than merely asking whether there has been a breach of the principle of non-discrimination” R (Baker) v Secretary of State for Communities and Local Government and LB Bromley [2008] EWCA Civ 141; [2008] LGR 239, para 30, per Dyson LJ; see too, Pieretti v London Borough of Enfield [2010] EWCA Civ 1104; [2010] EqLR 312, para 31). 

32 As it was then; there is now the even more substantive requirement focussed on “advancing” equality of opportunity; s149(1)(b), EA 2010. 
142. There is now a great deal of case law on the discharging of the PSED, with which those instructing me will be familiar. In essence, the PSED imposes a duty to have proportionate regard to the equality objectives in the exercising of all of its functions (R (Baker) v Secretary of State for Communities and Local Government [2008] EWCA Civ 141; [2008] LGR 239, para 31, per Dyson LJ; R (Brown) v Secretary of State for Work and Pensions [2008] EWHC 3158 (Admin; [2009] PTSR 1506, para 82, per Aikens LJ). 

143. It is not clear that any thought (less so “due regard”) has been given by relevant Returning Officers (ie those to whom nominations by job-sharers have sought to be made) or, more particularly, the Electoral Commission, to the issues explored in this Advice. This is so though it appears that at least one Returning Officers has been alerted to the potential impact of a requirement for a single (non-job-sharing) candidate. The likelihood is that on this issue, the Electoral Commission and at least one Returning Officer in recent years has not properly discharged the PSED. 

144. The EHRC has specific powers to take action in relation to a breach of the PSED but it is also enforceable through judicial review proceedings. 

145. There are exceptions to the PSED in relation to “constitutional matters”. However these do not include Returning Officers or the Electoral Commission or any relevant functions. The only relevant exceptions will be those applicable to acts done pursuant to statutory authority and they are, as I have indicated, of limited impact.” 

7. The Electoral Commission was asked to consider the legal advice provided by Karon Monaghan QC. They responded by email dated 19 February 2013 that “The Commission's lawyers have considered the QC advice document provided to the Equality and Human Rights Commission and our position is as indicated previously and by our email to you of 12 February 2013. That is, the Cabinet Office should be the body considering in the first instance, liaising as appropriate with the Equality and Human Rights Commission, ourselves and Returning Officers”.
8. We urge the Government not to abolish the PSED but to ensure that it is at the heart of the objectives of all government bodies including the Cabinet Office and the Electoral Commission. It seems from the legal opinion that the Electoral Commission is in breach of the PSED. Abolition of the PSED would simply look as though the Government was trying to win more court cases by reducing the equality duties placed on public bodies.  
9. The aim of the PSED is to achieve a culture in which everybody can achieve their potential and not prevented by barriers from making a contribution to society. The best way to bring about that culture is through dialogue and involvement. This is an element that is missing from the PSED specific duties (it was in the Disability Equality Duty) and this raises the question whether this is why the Electoral Commission is not using their role to help advance equality and diversity in the democratic institutions.
10.  Diversity benefits good decision-making/strong democracy, as was argued in the Speaker's Conference on parliamentary representation.
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