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EQUALITY AND DIVERSITY FORUM SUBMISSION TO THE GOVERNMENT’S EQUALITY DUTY REVIEW

Summary

· The Equality Duty is neither a luxury nor red tape. It is a practical tool for modern government and one that is particularly useful during times of austerity - such as we are currently experiencing. The duty is an effective and efficient way of operating that allows public bodies to recognise people’s different needs, make the best use of limited resources can help us achieve... about not losing sight of original reason for duty, Stephen Lawrence, vision of fairer society that duty and achieve better outcomes for all their users. 
· Because the current Equality Duty only came into force in April 2011, it is too early to measure or assess its impact. Time is needed for the Equality Duty to become fully embedded within organisations’ working processes. As yet there is very little information about its impact on outcomes in relation to age, religion or belief and sexual orientation, which were not previously covered by an equality duty. However, there is evidence of the benefits that the ‘old’ race, disability and gender duties generated, including how equality duties can help public bodies to make difficult spending decisions on a better-informed basis that encompasses equality considerations.

· The Equality Duty is not a panacea for all the shortcomings of society; it is an important lever but leadership, skills and knowledge within organisations are just as significant. 
· The Equality Duty should work as a tool that helps public bodies to deliver their services fairly and more accurately. Commercial organisations routinely gather and use information about their customers and target markets to help them to produce goods or services that meet their customers’ needs: the equality duty prompts public bodies to do likewise. When difficult choices have to be made about the allocation of resources there is a significant risk that groups of people with protected characteristics will be disproportionately affected unless active consideration is given to making cuts as fairly as possible. 
· Due regard, which is central to the duty, is an inherently proportional concept. It requires public bodies to consider equalities issues in a proportionate manner and not in an excessive or irrelevant way.  However, there appears to be some confusion about what it means in practice, and this has been exacerbated by recent government comments about what equality impact assessment means and whether it is beneficial or required. For example, it is becoming common to paraphrase ‘due regard’ as ‘giving consideration to equality’ even though case law indicates that the general duty requires more than this.  

· It is important that the Duty is designed, implemented and supported in such a way that it has the greatest possible impact on equality outcomes. This may challenge public bodies to do better but that should not be a burden. 
· Public authorities need appropriate guidance to ensure that they do not adopt risk-averse practices, such as collecting more information than they really need or not putting data they have collected to good use. If there is evidence of public bodies taking inappropriate actions in the mistaken belief that these are required, the response should focus on strengthening understanding of what needs to be done rather than on changing the actual requirements.
· There is much that could be done to improve understanding and strengthen implementation of the Equality Duty and thus to maximise the benefits both for public bodies and for those who still face inequality of opportunity. The key elements are: 

· Positive and visible leadership from elected and management leaders that focuses on goals and outcomes that will advance equality of opportunity.

· Decision making that takes robust but proportionate account of the likely impact of a decision on the three goals of the Equality Duty.
· Action to make sure that organisations have the capacity to implement the Equality Duty effectively.
· Clear equality outcomes and objectives that an organisation commits itself to achieving and that inform its business planning. These should reflect priorities that are based on evidence and community engagement.

· Active engagement with the service users, residents and employees, particularly those from protected groups. This is likely to lead to better quality and more appropriate decision making.

· Active use of qualitative and quantitative evidence to inform understanding of the likely impact of policy, service and employment decisions. Collecting information is not an end in itself but must inform action. 
· Openness and transparency, including clear and publicly available information about the progress a public body is making towards achieving the Equality Duty’s three goals.

· Regulatory regimes that have equality and diversity embedded in their assessment criteria and are assessed rigorously.
· A statutory Code of Practice giving authoritative, concise guidance on what the duty requires.

Introduction 

1. The Equality and Diversity Forum (EDF) is a network of national organisations committed to equal opportunities, social justice, good community relations, respect for human rights and an end to discrimination based on age, disability, gender and gender identity, race, religion or belief, and sexual orientation.
 Further information about our work is available at www.edf.org.uk.

2. Our members represent some of the most disadvantaged groups of people in the UK and so we will comment on the importance of the Equality Duty for our members and their clients and/or beneficiaries.

3. The Government is reviewing the effectiveness of the Public Sector Equality Duty (referred to here as ‘the Equality Duty’), both the general and specific duties, in order ‘to establish whether the PSED is operating as intended’.
4. In our view the Equality Duty is neither a luxury nor is it red tape. It is a practical tool for modern government and one that is particularly useful during times of austerity - such as we are currently experiencing.  
5. The Government’s Equality Strategy acknowledges that ‘Failure to tackle discrimination and provide equal opportunities, harms individuals, weakens our society and costs our economy’.
 It concludes that ‘Equality is not an add-on, but an integral part of this Government’s commitment to build a stronger economy and fairer society’.
 We agree and consider that the proper application of the Equality Duty provides an effective and appropriate means to implement this.

6. Although the Equality Duty is the right tool, the framework and the way that it operates could be further improved. The focus in considering improvements to strengthen the operation of the duty should be on the duty’s primary role as a tool for improving the way that organisations work in the long term. The Equality Duty is not a panacea for all the shortcomings of society; it is an important lever but leadership, skills and knowledge within organisations are just as significant. Public bodies need information about their users, employees and communities if they are to properly target their work. This is as true for government as for other bodies. 
The importance of the Equality Duty

7. There are many areas of inequality in our society. Consequently the Coalition Government has rightly repeatedly re-affirmed its commitment to ‘tear down the barriers to social mobility and equal opportunities in Britain’. Existing equality legislation, including the previous race, disability and gender equality duties, have helped achieve much change. 
8. However, despite progress, there is ample evidence that inequality of opportunity remains widespread:

· Women working full-time in the UK are still paid on average 14.9 % less per hour than men.

· The unemployment rate of young black people increased from 28% in 2008 to 47.4% in 2011; this increase of 69% is considerably higher than the rate of increase for all other groups.

· Muslim men have the lowest employment rates compared with those of other major faiths or no faith.

· Around a third of disabled people experience difficulties in accessing goods or services, including health services.
 
· The employment rate of disabled people in Great Britain is 48.9 % compared to 78% for the overall working-age population.
 
· People with mental health problems have the lowest employment rate among disabled people, at 14 per cent compared to 46 per cent for disabled people as a whole.
 
· Gypsies and Travellers die earlier than the rest of the population. They experience worse health, yet are less likely to receive effective healthcare.

· Nearly half of transgender employees experience discrimination or harassment in their workplaces.
 
· More than 70% of boys and girls who express gender variant behaviours are subject to bullying in schools.

· 55% of lesbian, gay and bisexual young people experience homophobic bullying in Britain’s schools..

· Half of people newly diagnosed with cancer in the UK are aged over 70. However mortality rates in the older population are improving more slowly than in the younger population. From 1995-97 to 2003-05, cancer mortality rates fell by 16-17% for those under 75, but fell by only 6% in the 75-84 age group and actually increased by 2% in the over 85s.

9. These and other equality issues cannot be resolved by a single decision but only by a process of step changes. Public authorities can play a really important role as leaders of change and are responsible for achieving changes. It is thus the range and depth of these problems and the time it will take to resolve them that makes the Equality Duty such a really significant tool. It has the potential to ensure that equality is built into the fabric of decision making over the long term.

The Core Objective of the Equality Duty
10. The Stephen Lawrence Inquiry set the tone for what was needed in relation to inequality in Great Britain when the deep rooted institutional racism operating at the heart of the police force was exposed. The Inquiry concluded that:

It is incumbent upon every institution to examine their policies and the outcome of their policies and practices to guard against disadvantaging any section of our communities.



11. In 2011 Baroness Verma, then Equality Minister, summarised the objectives of the duty as being ‘to ensure that consideration of equality forms part of the day-to-day decision-making and operational delivery of public bodies’.
 Equality of opportunity and good relations remain an important part of a fair and responsible society. This is as vital now as ever and it does not have to be difficult or bureaucratic. This goal is not a burden but a means to better outcomes.
12. The Equality Duty should work as a tool that helps public bodies to deliver their services fairly and more accurately. It means that they should:

· consider the equality implications of all their decisions, 

· work to eliminate institutional discrimination at every level, 

· advance equality of opportunity in practice, and 

· foster good relations between different groups of people.

13. Doing this well is a critical part of using public money and resources well. In a climate of public spending cuts and nationwide economies it is essential that public bodies recognise that one size does not fit everyone and public money will be better spent when policies and practices are appropriately targeted. As the current Equalities Minister Helen Grant has observed, ‘I think that the one size fits all approach hasn't really worked and I would like to see more targeted reasons, more targeted campaigns.’

14. As a tool, or method of working, the Equality Duty has taken and will take time to become embedded within the working processes of any organisation.  Addressing institutional discrimination and barriers, and changing institutional practice, are long term projects requiring a gradual improvement in working methods. This is reflected in the results of the Equality and Human Rights Commission (EHRC) survey of public authorities’ implementation of the duty to publish information. This shows that in April 2012, approximately half the public authorities in England were fulfilling the Equality Duty requirement to publish equality information on their staff and service users, although many more were partially meeting this new requirement and were continuing to publish and update their equality information.
 One of the contributors to the NHS Evaluation of their Equality Delivery System (EDS) noted that:

The Trust believes that after quite intensive work on collecting evidence for the EDS in 2011, the work in 2012 will be much more light touch in terms of updating that evidence base and collecting supplementary evidence to enhance it.

15. This Trust
 goes on to observe that good quality data is key to addressing inequalities of opportunity and that such data helps them to ensure that they are not exposed to extremist views. They also aptly note the advantages of using mechanisms that are already in place to collect data and to engage with their users.

16. The Equality Duty must be seen as a work in progress which develops with continuous improvements: the more that it can be embedded within the existing procedures of an organisation, the easier it will be to operate. The easier it is to operate, the better it will work. 
17. Whilst we point to examples of good practice in the attached Appendix 1, we consider that these represent snapshots of a continuing process. We also recognise that there are some public bodies that are making little effort to meet their equality duties and we are concerned there is a risk that this Review process may unintentionally discourage them from doing more. Additionally, because this Review has been brought forward from its originally intended date of 2015, there is little evidence available either way about the impact of the new Equality Duty and consequently there are risks that the duty’s potential will be underestimated or conclusions will be drawn that subsequent evidence will show to have been misguided. This concern was raised by a number of academics engaged in research on equality at an EDF Research Network seminar in June 2012.

How well understood is the Equality Duty and Guidance?

The effectiveness of the Equality Duty
18. There really can be no doubt about the capacity of the duty to secure change. It has brought improvements, but it would be a dangerous mistake to think that the battle has been won and there is no need for further progress on equality. The duty was introduced in order to counter harassment and institutional discrimination within public bodies and there remain areas for improvement, particularly in relation to education and training for those who have to apply the duty. For example, a school governor commented to us that she had sought to find out about her responsibilities as a school governor and she could find very little information about how schools could most effectively secure the benefits of the Equality Duty. 
19. The current Equality Duty started to operate in April 2011, so it is too early to measure or assess its impact. This is particularly true in respect of those grounds which were not previously covered by a public sector equality duty, including age, religion or belief and sexual orientation, in respect of which there is very unlikely to be any meaningful evidence of impact. However, there is evidence from the earlier equality duties relating to race, sex and disability, which show that these equality duties were effective in ensuring beneficial change in a number of areas so we have included some of these in our case studies in Appendix 1.

20. There are few other examples of equality duties in Europe. However, one example of a similar duty is the Northern Ireland Equality Duty in section 75 of the Northern Ireland Act 1998. It was introduced as an integral part of the Northern Ireland peace process. This has made a continuous and significant difference to relations between Catholics and Protestants (as well as other groups within NI). Its value is not in doubt. The Northern Ireland Equality Commission reviewed the effectiveness of the duty in 2007 and concluded that it ‘has effected substantial cultural change in the institutions of government and, in particular, in how public policy is made’.
 

Due Regard

21. As the Review Steering Group members will be well aware, public authorities are required to have ‘due regard’ to the need to eliminate discrimination, advance equality of opportunity and foster good relations. It is clear from case law that ‘due regard’ has proportionality built into it, so what a small school needs to do to meet the standard will be very different from what a large local authority needs to do. The benefits they will secure from the Equality Duty will vary too. Equally if not more importantly, what either a small school or a large local authority needs to do to meet the standard in relation to any particular decision or policy will depend on how relevant the decision or policy is to equality and how significant an impact it is likely to have on discrimination, equality of opportunity and good relations. 
22. Following the Prime Minister’s speech to the CBI in November last year
, there has been considerable debate about what it means for public bodies to have ‘due regard’ and in particular what, if any, particular processes they must or should follow in order to demonstrate they have met this standard. Some of this debate has focussed not on what meeting the due regard standard actually means but on arguing against (or for) the use of a particular tool. As organisations that work with or represent people who should benefit from the implementation of the Equality Duty, we are concerned that the Prime Minister’s comments about equality impact assessment and subsequent developments have created avoidable confusion about what the ‘due regard’ standard means and have tended to understate it. For example, it is becoming common use to paraphrase ‘due regard’ as ‘giving consideration to equality’ even though case law indicates that the general duty ‘requires more than simply giving consideration to the issue’.
  
23. The likely impact of decisions/policies on discrimination, equality and good relations must be assessed to the standard summarised in the Brown principles.
 Whether or not this process is characterised as an equality impact assessment or in some other way is substantively a question of semantics: the obligation to assess the equality impact and to use this consideration to inform decision making is what matters and this is unchanged. Public bodies rightly have some discretion about how they do this but they must exercise this discretion consistently with case law. The Brown principles make clear that, where a decision is highly relevant to equality, the degree and nature of consideration that is needed to meet the due regard standard is high (and where the decision is less relevant, what is required will be less, although a brief mention of what the equality considerations might be is rarely likely to be sufficient). Transparency, to which the Government has given considerable emphasis in its approach to the Equality Duty, would suggest that such consideration must be clearly visible to those with an interest in the decision/policy. 
The impact of the Equality Duty in terms of costs, burdens and a range of benefits
24. It is not easy to succinctly address the benefits of the Equality Duty in absolute terms (or the associated costs) as there are so many different public bodies of different sizes throughout Great Britain. In addition, the new integrated Equality Duty has been in force for less than two years so there is no substantive evidence available on its impact. 
25. One of the challenges of assessing the benefits of implementing the Equality Duty and any associated costs is, as Alison Pritchard (formerly Deputy Director of the Government Equalities Office) observed to a seminar on public procurement in late 2012, ‘if the duty is doing its job it will not be noticeable’. We agree that if the duty is operating successfully it will often not be separately visible but acting seamlessly throughout the organisation. Nevertheless we have attempted to address the question of the benefits and costs associated with the duty by collecting a range of examples of the utility of the duty to show how it can, and should work to produce efficiencies of time and cost; these can be found at Appendix 1. 
26. For example, in case 1, the creation of an Inclusive Design Advisory Panel (IDAP) which advised Council planners on the implications of their plans for disabled people meant that the needs of disabled users of public spaces were built into major planning decisions from the beginning rather than being adopted later at considerably greater cost to the Council. This is an example where a Council had to invest a relatively modest sum in order to set up arrangements whereby a considerable amount could be saved in the future. 
27. It might be argued that making arrangements such as this that help public bodies to get it right first time, rather than correcting mistakes subsequently, is common sense. However, there is ample evidence to indicate that common sense is frequently not common practice, in the public sector and no doubt elsewhere. A key intention of the Equality Duty is thus to help public bodies to get it right first time, instead of trying to address entrenched and persistent inequalities through the cumbersome and wasteful route of individuals taking legal action after things have gone wrong.
28. There is no value in the duty creating paperwork for paperwork’s sake, but unless the duty results in public bodies engaging in robust consideration of equality issues – and consequently in doing work that, in the absence of the duty, they might not do – it will fail.

29. There is evidence of the costs of not addressing equality of opportunity in the proactive and systematic way that the Equality Duty envisages. For example, a community NHS trust has sent us this estimate of the costs of not complying with the Equality Duty.

	Indicative financial costs of not proactively supporting and valuing our diverse workforce.
 

If we didn’t undertake some of the equality analysis for our workforce and subsequent activities (staff networks, training and mentoring activities for our diverse groups of staff) this could lead to lower morale / motivation resulting in reduced productivity. 

Recruitment costs – approximately costing £8k per vacancy (including training of new recruits). If our current vacancy rate increased by 3% on our workforce of 3100 staff this would be 93 x £8k = £744,000
From our current disciplinary rates – if we did not manage discrimination claims effectively increase in no employment tribunals to 8 per year @ £30,000 reward = £240,000
If we lost 1% of our revenue - due to the quality of patient care deteriorating, patients find services less accessible, faulty communication leads to inaccurate diagnoses and treatment plans. Commissioners choose other providers and revenue drops, loss of contracts 1% of revenue- £1,900,000
TOTAL - £2,884,000




The position of schools

30. One of the continuing problems for schools is that of bullying and harassment. It is widely accepted that children who have been harassed or bullied at school have lower academic achievement, including lower achievement in maths and reading.
 

31. The Stonewall School Report 2012 found that 55% of lesbian, gay and bisexual young people experience homophobic bullying in Britain’s schools and that 32 per cent of gay pupils who experience homophobic bullying change their plans for future education because of it. 
 The Equality Act 2010 Explanatory Notes give as an example that ‘The duty could lead a school to review its anti-bullying strategy to ensure that it addresses the issue of homophobic bullying, with the aim of fostering good relations, and in particular tackling prejudice against gay and lesbian people.’
 The exclusion of harassment protection on the ground of sexual orientation was discussed in Parliament when the Equality Act 2010 was being considered and one of the reasons given by Government Ministers about why they considered that such specific harassment protection was not necessary for schools was that the Equality Duty would apply to schools.

32. MENCAP has reported that 8 out of 10 children with a learning disability had been bullied.
 It is also widely recognized that transgender children face a significant risk of being bullied at school. We consider that applying the Equality Duty properly is a key aspect to helping to deal with some of these situations.
How organisations are managing legal risk and measuring compliance with the equality duty
33. When the Equality Duty is working well it will ensure that proper and appropriate enquiries are made before a decision is taken and this will necessarily limit the legal risks for that public authority. It is significant that in case 1 of Appendix 1 the reported action came about as a result of a failure to take full account of the needs of the particular group which in turn led the public authority to have to take remedial action. What is then significant in this case, as in others we have heard about, was that the public authority then put in place a procedure to take account of the needs of disabled people when they are planning public spaces and consequently they will prevent similar problems recurring.
34. We recognise that a key issue for the Review is whether the Equality Duty is working in practice in the way that was intended or whether, for whatever reason, it is adding work for public bodies without making any difference to discrimination, inequality of opportunity and good relations. 
35. It is clearly important that the duty is designed, implemented and supported in such a way that it has the greatest possible impact on the outcomes of public policy, services and employment. As such, the duty should be stretching for public bodies: the purpose of it is to challenge public bodies to improve outcomes and that will not always be easy for them. There is no value in the duty creating paperwork for paperwork’s sake, but unless the duty results in public bodies engaging in robust consideration of equality issues – and consequently in doing work that, in the absence of the duty, they might not do – it will fail. 
36. It is equally important that individuals and community organisations outside a public body are able to access and use evidence of how that public body has complied with the Equality Duty, which means the evidence needs to be written down. The Government has made it clear that transparency and accountability are key principles and it is almost impossible to engage with a public body or seek to hold it to account if there is no paperwork that explains what decisions have been taken, when and why.

37. It is important therefore to distinguish between the (modest) costs that may necessarily be associated with achieving the benefits of the duty and the notion of ‘burdens’, which implies something onerous but lacking in value. Evidence that the duty has led to public bodies doing things they might not otherwise have done should only be seen as a problem if those new and/or additional activities do not result, directly or indirectly, in beneficial change.   

38. When well used the Equality Duty enables public authorities to target their service provision more accurately. Commercial organisations routinely survey and assess the needs of the market, often in great detail, in order to ensure that their goods or services meet the demands of their customers. Supermarkets have introduced loyalty card schemes specifically in order to enable them to collect extensive information about what we buy, which they use to determine what goods to put in each store and to identify ways to improve their services. In the absence of many of the levers available to commercial organisations,, the Equality Duty provides a systematic way for public authorities to sensitise their policies and services to the needs of their populations. Arguably, organisations such as public bodies that operate in a monopoly situation have a greater duty to consider the equality needs of their users than do bodies who operate in a competitive situation.
39. We have considered whether there should be any distinction made between universally provided services and other services and have concluded that there should not. Even in the case of universally offered services it is important to know who is using or under-using the service in question in order to anticipate the long term effect of the under use. For example, there are gender differences in the take up of primary health care services, with men on average tending to under-use services, which means they are more likely to present late when health problems are more serious and consequently both more difficult and more expensive to treat. Challenges such as this, which require action by service commissioners and providers, can only be effectively addressed by gathering equality data.
  

40. As the recent school exclusions report of the Children’s Commissioner, They Go the Extra Mile shows, collecting sensible equality data is vital if some of the most challenging issues in schools are to be successfully addressed.
 The Commissioner’s analysis shows that unless schools know which groups of pupils are likely to be disproportionately excluded, it will be difficult if not impossible for them to take successful action to reduce exclusions and to raise the attainment of pupils in those groups. It is only since records of school exclusions by gender, ethnic origin, disability etc have been collected that it has been possible to do this. 
41. In the current financial climate it is more important than ever that service provision is accurately targeted, to ensure that resources are not wasted and are distributed as equitably as possible. The Welsh Government has said that ‘In the current economic downturn the Public Sector Equality Duty is vital in protecting those who are most excluded and discriminated against in society’.
 In a time of austerity when difficult choices have to be made about the allocation of resources there is a significant risk that groups of people with protected characteristics will be disproportionately affected by cuts in public spending. It is therefore particularly important that the Equality Duty is used to help inform the choices to be made.

How the Equality Duty functions in the context of the UK government’s equality strategy

42. Theresa May noted in the foreword to the Equality Strategy that ‘Equality is at the heart of this Coalition Government. It is fundamental to building a strong economy and a fair society; and in these difficult times equality is even more important’.
 The Equality Duty has a key role to play in delivering this strategy as the Equality Duty builds the consideration of equality into the decision making of public bodies.
The role of support and guidance

43. Good quality support and guidance is central to securing the benefits of the Equality Duty. We are aware of anecdotal evidence that has been cited giving instances of public bodies that have either failed to address their equality obligations effectively or that have mistakenly assumed they need to do things that they do not. The Home Office’s pre-qualification questionnaire has been cited as an example of the latter, although as this is not publicly available we are unable to comment on this example. 

44. Both ends of the spectrum – authorities who are tying themselves up in knots and those who are not doing what they should – illustrate the need for stronger leadership and better support and guidance. If a public body misdirects itself as to its obligations, the answer is not to change the obligations but to improve awareness and understanding.

45. In that context, we regret the Government’s decision not to enable the EHRC to publish a Public Sector Equality Duty Statutory Code of Practice. The lack of authoritative guidance on which public bodies have been consulted tends to create burdens for public authorities. It is much more likely that public bodies will, for example, seek more information than they need from potential tenderers in the absence of clear statutory guidance. A concise Code of Practice is likely to be of more help to public authorities in incorporating the Equality Duty within their working practices than a proliferation of documents from different sources. 
46. We are concerned that some guidance that has been produced, including guidance from government departments, focuses too much on what public bodies do not need to do and not enough on what they do need to do.
 Whilst it is helpful to ensure public bodies are clear about the limits of their duties, guidance that is framed largely in negative terms does not promote effective performance and tends to send the message that the Equality Duty is about bureaucratic processes rather than about improving outcomes.

Would a ‘light touch’ duty work better?
47. It has been suggested that a ‘light touch’ duty might be preferable to the existing Equality Duty. If the Review wishes to consider an example of how such a duty would work we consider that they should look at the history of the Race Relations Act 1976 section 71 duty. In 1998, the Commission for Racial Equality noted that since 1976 it had had a limited impact and said that although 'local authorities [have] a duty to have regard to the promotion of equality of opportunity in carrying out their functions, it leaves this duty unenforceable, with the result that it continues to be ignored, even flouted.'

48. Consequently, following the Stephen Lawrence Inquiry in 1999, the Home Office published proposals for a new race Equality Duty stressing that 'if racism is to be eliminated from our society there must be a coordinated effort to prevent its growth... it is incumbent of every institution to examine their policies and practices to guard against disadvantaging any section of our communities.’ 

49. Both the Commission for Racial Equality and the Home Office accepted the need for an approach which combined primary legislation, secondary legislation, statutory codes of practice, guidance, support, enforcement powers underpinned by the principle of proportionality. We believe that it is essential that due consideration is given in the Equality Duty Review to this rationale before making recommendations which could further weaken the impact of the Duty in England.

What changes would ensure better equality outcomes?
50. We recognise that there is always scope for improvements both in the Equality Duty requirements and in their practical application. The most important factor in ensuring the most effective implementation of the duty is leadership from senior management and political leaders. In that context we are concerned that, despite clear support from some Ministers for action to advance equality of opportunity, the messages from other senior members of the Government that characterise equality considerations as unnecessary ‘red tape’ are having a negative effect and undermining effective implementation of the Equality Duty. The focus should be on improving outcomes.
51. It is essential that the current Equality Duty requirements are steadily built upon as a smarter way of working. The key elements of what is needed are: 
· Positive and visible leadership from elected and management leaders that focuses on goals and outcomes that will advance equality of opportunity. Announcements and publications from Government should focus on what public bodies do need to do to meet the Equality Duty not, as in some recent examples, on what they don’t need to do.
· Decision making that takes robust but proportionate account of the likely impact of a decision on the three goals of the Equality Duty.
· Action to make sure that organisations have the capacity to implement the Equality Duty effectively. This capacity would usually need to include staff understanding and awareness, up to date information to aid consideration of equality issues and policy and decision making processes that enable equality implications to be considered before decisions are made. 
· Clear equality outcomes and objectives that an organisation commits itself to achieve and that inform its business planning. These should reflect priorities that are based on evidence and community engagement. 
· Active engagement with the service users, residents and employees, particularly those from protected groups. This is likely to lead to better quality and more appropriate decision making.

· Active use of qualitative and quantitative evidence to inform understanding of the likely impact of policy, service and employment decisions. Collecting information is not an end in itself but must inform action. Although there are challenges involved in identifying some evidence (such as on the cumulative impact of a series of fiscal and spending decisions) much of the information that public bodies need should be routinely available to public bodies that understand and are in touch with their communities.

· Openness and transparency, including clear and publicly available information about progress a public body is making towards the Equality Duty’s three goals.
· Regulatory regimes that have equality and diversity embedded in their assessment criteria and are assessed rigorously.
· A statutory Code of Practice giving authoritative, concise guidance on what the duty requires.
52. During the passage of the Equality Act 2010 we put forward a number of ideas as to how the general duty might be made more effective, mostly concerned with increasing the focus of the general duty on action rather than process. Our understanding is that reform of the general duty is not contemplated as part of this Review, so we have not repeated those ideas here although we would be happy to share them with the Review Steering Group. 
53. We regret that the English specific duties have been over-simplified and we are not persuaded that they provide adequate statutory guidance for public bodies seeking to apply the general duty appropriately. Although transparency is valuable, the heavy emphasis on publishing information rather than on improving outcomes may tend to support a process rather than a performance focus. Since different specific duties have been adopted in England, Scotland and Wales it would be very useful for the Government, in conjunction with the devolved administrations, to take advantage of this natural experiment through independent research into their impacts to try and identify which model will have greatest impact. We note that while there have been a number of judicial reviews of the operation of the Equality Duty in England there do not appear to have been any in Scotland or Wales since their new specific duties were implemented. Whilst we do not consider that this is a final measure it may be an indicator of which sets of specific duties are more effective in helping public bodies apply the general duty.
54. The Equality Duty needs to be kept as simple as possible and its principles and procedures embedded within existing working practices, so that for example, equality data on staff is automatically collected as it is entered into personnel data systems and equality objectives are included as an integral part of public bodies’ business planning. However, it does need to be stretching for public bodies if progress is to be achieved.
55. The role of inspection bodies such as Ofsted and the Care Quality Commission in aiding the enforcement of the Equality Duty should be clarified and strengthened.
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Appendix 1 Equality Duty case studies

In this section we have collected a series of examples which show how the equality duty, or one of the previous equality duties, work in practice. They show how sometimes the equality duty is the starting point for action and sometimes something goes wrong and then the equality duty becomes one of the factors towards implementing a solution that prevents further recurrence of the problem. Inclusion as a case study does not imply that the authority in question is in agreement with the EDF review response.
Case 1: Leicester City Council 

Access Awareness Events and Inclusive Design panel

Background

Between 2006 and 2008 a number of changes were made to Leicester city centre to expand and improve its pedestrian area. Concerns were expressed that a number of these changes would have an adverse effect on people with disabilities – for example, by increasing walking distances to shops and reducing or re-locating blue badge parking spaces. In addition, the Audit Commission stated that the City Council ought to be securing a high standard of access for disabled people through its planning powers, rather than requiring minimum standards. Responding to these concerns, and in order to meet their obligations under the disability equality duty Leicester City Council developed two key partnership projects with Leicestershire Centre for Integrated Living (LCIL) and with Vista, a voluntary sector organisation supporting blind and partially sighted people. The objectives were to 

a. Provide a source of advice on planning and designing schemes to improve access for disabled people, and

b. Raise awareness and understanding of inclusive design amongst city council officers and councillors responsible for projects. 

Action taken

The Council facilitated the Disabled Persons Access Group to ensure that disability groups and disabled people got involved in activities, such as consultation exercises, as well as running the Inclusive Design Advisory Panel (IDAP) which advised the council planners on the implications of their plans on disabled people. This provides the Council with advice on inclusive design matters and highlights the implications projects have for disabled people. IDAP is chaired by a Councillor who has a keen interest in inclusive design, and is involved in the Council’s scrutiny role. IDAP’s role complements that of the Leicester Disabled People’s Access Group (LDPAG), which is an independent organisation representing disabled people rather than a specialist advisory panel.

The second initiative, run in partnership with Vista, is the Access Awareness Event programme. This is an on-going project to increase awareness and understanding of inclusive design amongst all those responsible for planning, designing and managing the city’s streets and spaces.

Outcome

All major planning and design projects now come to IDAP and the panel aims to get involved with projects from the earliest stages. This enables inclusive design issues to be picked up at the outset, rather than arising later on down the line, when it can be too late and too costly to rectify them. The IDAP enables disabled people to take a more pro-active role at the planning stage, to help prevent issues from arising later on down the line.

Inclusive design is about good decision making (at all levels), in order to ‘get it right first time’. Having good policies and procedures is really important, but decision makers need to have some understanding of a) what an inaccessible environment feels like to a disabled person, and b) how this can be improved. The Access Awareness Events programme complements the role of IDAP by helping to achieve this better understanding.

Note - A similar system in operating in Hull with their Hull Access Improvement Group – see http://static.hullcc.gov.uk/hullinprint/archive/august2007/access_all_areas.php 
(Source - Leicester City Council officials)
Case 2: Primary school, South East

Background

The former race, disability and gender equality duties have helped this school to introduce a more thorough system of collecting evidence about equality groups. Current mechanisms include regular tracking of educational participation and attainment among the whole pupil population, use of pupil attitude surveys, the discussion of equality issues during school council meetings and wider consultation with community groups in the area. By carefully monitoring the number of pupils taking part in sports activities within the school and by analysing the data by a range of pupil profiles, including ethnicity, the school identified the issue of low take-up of sports lessons among ethnic minority pupils, mainly children of Bangladeshi origin, and was able to track the impact of actions to address this.

Action taken

The school worked to address this issue by reaching out to parents and engaging with them on the subject of PE lessons and sports kit. For example, the school organised a community day (or school fete) which it used as an opportunity to informally discuss the requirements for children to participate in PE lessons and any concerns parents may have about sports activities and sports kit. The school made the following comments about it:

‘There was an agenda there to speak to ethnic minority parents that we don’t normally see … [the day] did have a great big agenda but there was also that theme running through it, from our School Development Plan, to make sure that everyone recognises the importance of school sport, how we can help them. If the girls want to wear leggings under their gym skirts that’s fine, we can accommodate that.’

Outcome

There has been an increase in participation in school PE lessons by ethnic minority pupils; attendance records for PE lessons.
(Source – EHRC research report 70)
Case 3: Newcastle City Council 

Inclusive Play Project.

Background
The disability equality duty led the Council to hold several engagement events with and facilitated by disabled people to develop a three-year plan to promote equality. One of the key issues raised was around the suitability of the surfaces of play areas and the lack of inclusive play equipment in the city’s playgrounds, along with the lack of information on location and types of play areas suitable for use by disabled children. 

Two key objectives were identified to help promote inclusive play: 

· Provision of further information and awareness-raising about what facilities were on offer at parks and play areas. 

· Inclusion of more accessible equipment in key play areas, including audio and visual equipment suitable for use by all children. 

Traditionally play equipment suitable for children with complex disabilities or sensory impairments had been located only within specialist school sites. 

Action taken

All play areas in Newcastle were mapped and audited according to their condition, play value and accessibility by the Play and Parks Services. ‘Playability scores' for play equipment and spaces were developed, in consultation with children, to evaluate their play value. Sites were prioritised for redevelopment using the Playability scores and other factors, such as child population and indices of multiple deprivation. The Play Service then consulted with children and families to work up designs for the play areas. Inclusion and access were factored into the designs. Work was done with parents of children with disabilities specifically to look at making sites accessible in local areas.

Previously the Council had not considered incorporating ‘inclusive’ play equipment into public parks, seeing equipment suitable for disabled children as being specialist and separate. Engagement with parents, carers and disabled children showed that although traditional play equipment could be considered accessible it was not inclusive. This made the Council re-think the type of equipment that was put into park refurbishments. The equipment chosen would be accessible and inclusive in the sense that it could be used by all, both disabled and non-disabled children. Alongside this the Council worked with disabled children, parents and carers to help decide in which parks it should be located. Parks close to hospital facilities were initially prioritised due to the number of families with both disabled and non-disabled children who use the parks located close to hospital facilities when they visit the cities hospitals. 

Outcome

The Council consider that feedback from the group has allowed them to focus on genuine service user needs and to engage with both hospitals and family services to help promote inclusive play areas. There has been increased usage of these new play areas and very positive feedback from users. Information on all parks and key playgrounds has been included in the free online guide ‘Disabledgo-Newcastle’ setting out the accessibility of over 700 venues in the city. The site has proved to be a popular tool with a high level of visitors.

(Source - Newcastle City Council officers)
Case 4: Leicestershire County Council 
Multi agency Travellers Unit

Background

Leicestershire County Council were led by the race equality duty to establish a multi-agency unit to act as a 'one-stop shop' for all Traveller-related issues, including complaints, access to services, advice and training. The unit became operational on 9 July 2009 and included specialist staff from the county council, city council, NHS and Leicestershire Constabulary. It is responsible for site management of the current local authority sites in the area and is also working closely with all partners towards a long-term solution to the issues facing the local Traveller population and the settled community. 
Action taken

Traditionally, the role of Gypsy and Traveller liaison officer was an isolated role, mostly hosted by county councils and generally, expected to be a ‘Jack of all trades'. This was the case in Leicestershire with both the County Council and Leicester City Council employing two Gypsy and Traveller liaison officers, as well as site managers, and the district authorities tagging the responsibility onto other roles (often environmental health officers). The responsibilities for issues were passed from one person to the next without any consistency of service for both the Gypsy and Traveller population or other members of the public. By drawing up an agency agreement between all the local authorities and other services, such as the police, Travelling Families Health Service, Housing-related Support and the Traveller Education Service they were able to coordinate a consistent approach to delivering services across the whole of the county, including Leicester city. Pooling staff enabled individuals to specialise particular areas of work such as site management, planning, enforcement and community engagement improving the level of service given and saving money.

Public opposition to provision of new sites for Gypsies and Travellers has also been a huge issue in Leicestershire. The County Council have been able to take representatives from the Gypsy and Traveller Equality Project along to public meetings to answer questions about Gypsies and Travellers and to also meetings with members and officers about how sites are provided. In the past, there has been a lack of consultation with Gypsies and Travellers in policy making and service delivery. By encouraging community representatives to attend meetings relating to service delivery, they have been able to make difficult decisions about the cuts to service. They have been able to retain the parts of the service that are the most needed or have altered the method of delivery in a way that fits the modern Gypsy and Traveller lifestyle.

Outcome

Leicestershire County Council concluded that:

In the past, there has been a lack of consultation with Gypsies and Travellers in policy making and service delivery. By encouraging community representatives to attend meetings relating to service delivery, we have been able to make difficult decisions about the cuts to service. We have been able to retain the parts of the service that are the most needed or have altered the method of delivery in a way that fits the modern Gypsy and Traveller lifestyle.

(Source - LGA research)
Case 5 – Merseyside Fire and Rescue Authority 

Promoting equality and diversity 2010-13 – age

Background

The Merseyside Fire and Rescue Authority (MFRA) in considering how to meet their public sector equality duty used statistics on deprivation and age. The indices of multiple deprivation indicate that 40% Merseyside wards are ranked in the top 5% of the most deprived wards in England. In addition, all the local authorities in Merseyside are within the top 20% of the most income deprived in England. There is a direct correlation between deprivation and greater risk from fire and various risk mapping techniques have been used to identify ‘hot spot’ areas where greatest effort may be concentrated to reduce the risk. The 20% most deprived wards are over twice as likely to have a fire or fire related injury as the 20% that are least deprived.

Like many areas of the country, Merseyside is seeing an increase in the percentage of older people living within its communities, with older age groups increasing in numbers. Older people are particularly vulnerable to fire with the vast majority of fire deaths occurring in the over 60s age group. Often this is accompanied by other factors that add to the vulnerability such as mobility and sensory difficulties, and a lack of ability to respond to danger. It was recognised that age can be a factor when identifying risks of fire or injury. The elderly are statistically less likely to have a smoke alarm than many other groups in society and additional factors such as living longer and consequently often living alone longer and the effects of limiting illness are added, the risks to this group increase. 

Action taken

Risk Mapping 

MFRA has developed a risk model, which uses relevant data sets, including the Indices of Multiple Deprivation and local, historical incident response data. Weightings have then been used to represent the differing influence of these data sets on risk. All of these factors are then totalled, banded and then mapped by area to establish a risk map. Using the community demographic profile of Merseyside, the Merseyside risk map and the occurrence of incidents in relation to that information witnessed over the last three years, provides significant intelligence from which MFRA can use to target prevention and protection resources at the areas of greatest risk. 
Customer Insight – Supporting vulnerable people

Intelligent targeting is the key to MFRA’s new approach. MFRA has developed a Customer Insight model which is the cornerstone of its home safety strategy. The model will ensure that MFRA not only target those most at risk but carry out interventions in the most cost effective manner, thus ensuring the satisfaction and well-being of Merseyside communities by giving them access to the services they need.

Customer Insight is made up of two sub projects: The first is to produce Community Profiles; maps that give MFRA details about the type of people that live in all areas of Merseyside. The second is a Vulnerable People Index, this allows MFRA to use information it receives from partners to target the people most in need of MFRA’s help, this includes identifying a vulnerability index by age to help target fire safety work. 

Advocates

MFRA employs a number of advocates (some are ‘older persons’ themselves) who work with older people and groups who specialise in services for older people. They have received training to ensure that the most vulnerable older people are receiving all of the welfare benefits to which they are entitled. In this way the Advocates tackle the root cause of poverty which in turn reduces an individual’s vulnerability to fire. For example, if someone cannot afford to pay their electricity bill they may resort to using candles or paraffin heaters, which can increase risk. As a consequence of our efforts many older people at risk have been able to continue living in their own homes.

Outcomes

With regard to fire related incidents, fires in the home pose the greatest risk to life and are therefore at the vanguard of MFRA’s Community Risk Prevention campaigns. Between 2004/05 and 2011/12 there has been a 20.4% reduction in Accidental Dwelling Fires; this equates to 308 fewer incidents, 14% reduction in those incidents which resulted in injury for the over 65’s over the same period.



MFRA Equality and Diversity objectives, set in January 2012, will remain a main focus during 2013/17 to continue to address the role of inequality in relation to fire and the resultant impact of fire on people’s lives, MFRA have set a number of equality objectives which support the Public Sector Equality Duties. They include reduction of accidental fires in home and the deaths and injuries caused. 

	Case study example 
A family in Rock Ferry had a telephone-linked smoke alarm installed due to all members of the family having various conditions which meant that they were unlikely or unable to respond to an ordinary or a deaf smoke alarm. 

At 11.20pm just a week later, after having the alarm installed, a call was received from Wirral Partnership Homes call centre where the alarm had sounded. They couldn’t get in touch with anyone at the property, so alerted the Fire Service. Crews from Bromborough attended and discovered that the alarm had been triggered by a discarded cigarette thrown into a waste paper basket which caught fire. The occupants were apparently completely oblivious to the alarm actuating. However the system operated effectively and the rapid response of the staff in the monitoring centre meant that the fire service extinguished the fire with very little damage. One female occupant aged 76 suffered smoke inhalation and received treatment from paramedics.

(Older Persons Advocate)


(Source - Merseyside Fire and Rescue Service officials)
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