EEF Response
EEF Response to the consultation from the Government Equalities Office on proposals to repeal the power of Tribunals to make recommendations and procedures for obtaining information for persons, who may have suffered discrimination. 
1. EEF supports the removal of both the provisions which are subject to the consultation for the following reasons and furthermore advocates their removal at the earliest possible opportunity. Both provisions are unnecessary and their repeal is an example of smart regulation. 

Power enabling employment tribunals to make recommendations 
2. The proposal is to remove the power for Tribunals to make wider recommendations to an employer. If accepted, this would still allow Tribunals to make recommendations for the benefit of a specific claimant. Outside of these specific provisions, Tribunals can and do comment widely upon the conduct of employers in individual claims, at times critically. Employers are then, with the benefit of the concluded claim and the views of the Tribunal, able to review their processes and procedures and take action as a result. Therefore, while the proposed repeal is welcome, it will have a limited effect. 

3. Employment Tribunals already have the power to consider a previous judgement when considering the evidence of an employer and the judgements of the Tribunal are public documents. An employer is therefore likely to take cognisance of the decisions and opinions of a Tribunal given their potential negative impact if a further claim were to be presented. In any event, most employers are unlikely to disregard the wider impact of the decision and views of the Tribunal given the potential detrimental impact upon their business. 

4. In discrimination situations, employers, who are properly advised, will be aware of potential for the burden of proof to shift from the claimant to an employer, and are therefore likely to take remedial action following any adverse Tribunal comment to avoid a precedent being set. 

5. Perhaps unsurprisingly in light of the above, the provisions proposed for repeal in the experience of EEF are seldom used, suggesting that they are unnecessary. 

Procedures for obtaining information,( section 138, Equality Act 2010) 
6. The proposed repeal of section 138 will not prevent employees, employers, customers or service providers from voluntarily corresponding to try to resolve or narrow down the issues in a dispute about discrimination. The repeal of the statutory provision will therefore not adversely affect potential claimants. 

7. In our experience as a provider of legal services to members, questionnaires often fall into two categories. Firstly, there are those which add very little benefit and repeat what is contained on a claim form. Secondly, there are those which ask very detailed questions and request information. The first category of questionnaire adds nothing to the proceedings to the benefit of either party. For the second type, a Claimant may in any event request further and better particulars directly from a Respondent and in default seek an order from the Employment Tribunal. The repeal of the provision will not therefore undermine the ability of a claimant to access relevant material from a Respondent. 

8. A Respondent who ignores a request or who gives an equivocal response could give an employment tribunal grounds to infer discrimination. Employers are therefore likely to reply constructively to reasonable requests for information outside of the statutory provision or an order of a Tribunal. 

9. Consequently, whilst we welcome the proposed repeal, we believe that this change would be of limited value given the current tribunal procedures. The change may, however, be more useful for small to medium sized employers who do not have access to bespoke HR or legal resources. The proposed reform does not, however, alter the fact that an Employment Tribunal can still order that a Respondent to provide further information or answer a request for further and better particulars. 

