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Introducing the new Prison Discipline Manual-PSO 2000 ADJUDICATIONS

The new PSO 2000 Adjudication Manual comes into effect on Monday 23 January 2006, when it replaces the current Prison Discipline Manual.  All previous versions of the Prison Discipline Manual must be destroyed on this date. The ring binder may be kept and used for the new PSO 2000 hard copy that will be distributed as usual for use in the library.  Should you require additional hard copies, they may be printed locally from the Intranet.
The new manual is being published on the Intranet ahead of its implementation date, and on the Prison Service and NOMS websites, to enable staff to familiarise themselves with it before it comes in to force.  All prison disciplinary offences discovered on or after 23 January 2006 will be dealt with under the procedures set out in the new manual, but cases started before that date will be completed under the old manual.  Adjudicators will need to check which manual applies, particularly in cases referred to Independent Adjudicators, where there is a delay between the discovery of the offence and the hearing. 

The new manual incorporates amendments to adjudication policy and procedures resulting from recent court judgements and amendments to Prison Rules, including those previously notified in PSIs 15/2005 and 16/2005, and others already in force.  We have tried to clarify the text throughout the document, but apart from the following differences the disciplinary system is largely unchanged from the manual published in 1995:

· Appropriately trained Senior Officers may hear minor reports (paragraph 1.4), and the guidance on procedures has been expanded (paragraphs 4.41 – 4.50) 

· Local punishment guidelines are now mandatory (paragraph 1.5)

· There is no longer a requirement for the medical officer to fit all prisoners for adjudication, but healthcare staff may draw the adjudicator’s attention to any medical concerns about individual prisoners.  It is the adjudicator’s responsibility to decide if a prisoner is fit for adjudication (paragraphs 2.25 – 2.27)

· The guidance on adjudications in the prisoner’s absence has been expanded (paragraphs 4.1-9), and guidance added on charges not proceeded with (paragraphs 4.39-40)

· The charges relating to controlled drugs and alcohol have been amended, in line with changes to Prison Rule 51 (9), (10) & (11) / YOI Rule 55 (10), (11) & (12).  The defence that alcohol was provided under a written order from the medical officer (PR 25 (1) and 52A(c) / YOI Rules 21 (1) and 56A(c)) is no longer available (paragraphs 6.47, 6.60 and 6.64)

· A Segregation Safety Algorithm must be completed before a prisoner is given a punishment of cellular confinement, including a suspended punishment, but the algorithm may now be competed by either a doctor or a registered nurse (paragraph 7.27)

· A Governor or Controller may quash a Prison Service adjudication if the proceedings were patently flawed; a flawed independent adjudication should be referred back via the Secretariat at Bow Street Magistrates Court (paragraph 8.5)

· Prisoners must not have had a finding of guilt for any offence (not just those resulting in a punishment of added days) in the previous six months (four months for YOs) in order to be eligible for remission of added days (paragraph 8.7)

· A fast track system for urgent reviews of adjudications must be available, eg when a prisoner is currently serving a punishment or is near to release (paragraph 9.1)

· Time limits for retention of video evidence are introduced in paragraph 9.5

· A new chapter 12 on monitoring arrangements has been added, including mandatory quarterly review meetings covering the use of punishments and diversity issues/ethnic monitoring

· The new chapter 13 covers cases referred to independent adjudicators, including the separate arrangements for reviewing punishments imposed by them (paragraph 13.19)

· Additional summaries of some recent court cases are now included in Annex O

New or revised forms to replace current forms (see Annex E of the new manual) are being printed and should shortly be available to be ordered from Branston (VOCAB numbers listed below), but meanwhile establishments may continue to use existing stocks of current forms, or print copies of new forms from the Intranet.

Governors/Controllers should ensure that all staff and prisoners are aware of the new Adjudication Manual, and that sufficient hard copies are available for consultation and in the library.

New or revised adjudication forms

VOCAB Form No
Title

OR010
F256

Record of adjudication hearing

OR011
F256A

Record of adjudication hearing continuation sheet

OR012
F256B

Adjudication report

OR013
F256C

Conduct report for adjudicator

OR014
F256D

Adjudication result

OR015
F256E

Consideration of request for legal representation or advice

OR016
F1127

Notice of report

OR017
F2129A
Remission of additional days application form

OR018
F2129B
Remission of additional days officer’s report and consideration of application

OR019
F2129C
Remission of additional days reply to prisoner

Link to Annex E - Adjudication documentation: the principal forms and how to use them
EXECUTIVE SUMMARY

	STATEMENT OF PURPOSE

	This Prison Service Order (PSO 2000-the Adjudications Manual) replaces the Prison Discipline Manual and provides updated and clearer instructions and guidance on adjudication procedures for prisoners alleged to have offended against prison discipline.

The PSO incorporates amendments to adjudication policy and procedures resulting from recent court judgements and amendments to Prison Rules. The main differences from the current Discipline Manual are:

· Some new or revised adjudication forms are being introduced

· Appropriately trained Senior Officers may hear minor reports, and the guidance on this procedure has been expanded 

· Local punishment guidelines are now mandatory

· There is no longer a requirement for the medical officer to fit all prisoners for adjudication, but healthcare staff may draw the adjudicator’s attention to any medical concerns about individual prisoners.  It is the adjudicator’s responsibility to decide if a prisoner is fit for adjudication

· The guidance on adjudications in the prisoner’s absence has been expanded, and guidance added on charges not proceeded with

· The prisoner’s intent to commit an offence or recklessness are no longer among the criteria adjudicators must use to decide on guilt or innocence, except when these factors are included in the wording of the relevant Prison or YOI Rules 

· The charges relating to controlled drugs and alcohol have been amended in line with changes to Prison Rule 51 and YOI Rule 55, and the defence that alcohol was provided under a written order from the medical officer (PR 25 (1) and 52A(c) / YOI Rules 21 (1) and 56A(c)) is no longer available

· A Segregation Safety Algorithm must be completed before a prisoner is given a punishment of cellular confinement, including a suspended punishment, but the algorithm may now be competed by either a doctor or a registered nurse

· A Governor or Controller may quash a Prison Service adjudication if the proceedings were patently flawed; a flawed independent adjudication should be referred back via the Secretariat at Bow Street Magistrates Court

· Prisoners must not have had a finding of guilt for any offence (not just those resulting in a punishment of added days) in the previous six months (four months for YOs) in order to be eligible for remission of added days

· Time limits for retention of video evidence have been introduced

· A new chapter on monitoring arrangements has been added, including mandatory quarterly review meetings covering the use of punishments and diversity issues/ethnic monitoring

· Another new chapter covers cases referred to independent adjudicators, including the separate arrangements for reviewing punishments imposed by them

· Additional summaries of some recent court cases have been added

The PSO applies to all prisoners.

The PSO comes into effect on 23 January 2006.



	DESIRED OUTCOME

	The instigation and conduct of disciplinary proceedings against prisoners are fair and just, and in the interests of maintaining order, control and a safe environment.



	MANDATORY ACTIONS

	This PSO includes mandatory actions indicated in italic typeface. Establishments will be audited against Performance Standard 2 Adjudications.



	RESOURCE IMPLICATIONS

	All establishments will need to ensure that staff apply the correct disciplinary charges, and that those conducting adjudications are aware of the changes to procedures and become familiar with the new forms.  New forms must be ordered as stocks of existing forms are exhausted.  Prisoners should also be informed that this PSO has replaced the Discipline Manual, and sufficient numbers of hard copies should be printed locally and made available for consultation, including in the library. 



	IMPLEMENTATION DATE:
	23 January 2006

	(signed)

Michael Spurr

Director of Operations
	


Further advice or information on this PSO or the systems contained within it can be sought from:

Adjudication Helpline

Andrew Stonham:
020 7035 1547




andrew.stonham@noms.gsi.gov.uk 

Adjudication Policy Lead

Roy Donno: 

020 7035 1546




roy.donno@noms.gsi.gov.uk      

Independent Adjudicator visits




Chief Magistrates’ Office, Bow Street Magistrates’ Court




020 7853 9254




020 7853 9219
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INTRODUCTION

Purpose
1.
This Prison Service Order, PSO 2000 The Adjudication Manual, sets out the objectives, mandatory instructions and advisory recommendations for good practice in the management and operation of the adjudication process. It also includes information on independent adjudications.

2.
Keeping to the Adjudication Manual instructions and guidance will help other areas of work, such as reducing complaints and requests for reviews internally and to the Prisons and Probation Ombudsman, and legal challenges. It will encourage better prisoner/staff relations and will promote decency by being fair and by being seen to be fair to prisoners.

3.
This Manual contains guidance on procedures related to adjudications and minor reports. The Manual will help all those involved – adjudicators’ staff, prisoners and their representatives - to understand the process. Its contents have been shaped by the decisions of the courts and by experience in the field.   

Performance Standard

4.
The Adjudications Standard: the instigation and conduct of disciplinary proceedings against prisoners will be appropriate, fair, reasonable and just, and in the interests of maintaining order, control and a safe environment in the establishment.

Implementation

5.
This PSO comes into effect on 23 January 2006. The arrangements in it apply to charges that have been laid on or after that date. Charges laid under the Prison Discipline Manual will continue to be dealt with under that manual.

Impact and resources assessment

6.
This PSO updates and replaces the 1995 version of the Prison Discipline Manual.  It also replaces IG 9/95, IG 37/95, IG 30/96, IG 62/96, PSI 51/2000 and PSI 61/2000. It incorporates legislation passed since the Prison Discipline Manual was published, recent legal judgements and examples of best practice. It promotes consistency of practice, particularly with regards to documentation and makes mandatory the monitoring of race and diversity issues. The new forms, based on best practice in a number of establishments, have been designed to improve and streamline adjudication procedures and reduce the likelihood of challenge. As they replace existing forms, and are partly computerised, no additional resources are necessary, although staff will still need to familiarise themselves with their use.

Mandatory action

7.
Governors, Directors and Controllers of contracted prisons, Area Managers and appropriate Heads of Groups must ensure that they and all staff involved in the disciplinary process are aware of the contents of this PSO.

8.
Please notify prisoners that this Manual (PSO 2000) will replace the Prison Discipline Manual from the 23 January 2006.

9.
Copies of the PSO must be kept on each houseblock/wing. There must be a minimum of two copies available wherever adjudications take place. Copies must also be available in the prison library. A prisoner must be granted reasonable access to relevant reference books to help prepare a defence, in addition to this PSO.  A request for an adjournment of a hearing for that purpose should be allowed.

Auditing and monitoring

10.
The mandatory elements of the PSO will be subject to compliance audit by Standards Audit Unit. Governors and Directors must ensure that satisfactory self-audit arrangements are in place, complying with the Prison Service Adjudications Standard.

11.
Monitoring arrangements are set out in chapter 12 of this PSO.

12.
Ethnic monitoring of prisoners under punishment must take place as set out in current guidance. 
Principles

13.
Much misconduct in Prison Service establishments can be dealt with informally through good management or good staff/prisoner relations. However, the formal discipline system is central to the maintenance of good order and discipline. Discipline procedures are provided for by Prison and Young Offender Institution Rules. These Rules set out all disciplinary offences and punishments. They empower Independent Adjudicators, Governors and Controllers of contracted out prisons to investigate all charges. The Rules require prisoners to have a full opportunity to hear what is alleged against them and to present their case. Where alleged indiscipline amounts to a serious criminal offence the police may be asked to investigate and a prosecution may result.  

14.
The aim is to provide fair and just treatment for prisoners (and victims) within the prison discipline system by ensuring that all adjudications are conducted in accordance with the principles of natural justice and without unfair discrimination.

15.
In all disciplinary hearings the adjudicator must be satisfied beyond reasonable doubt that the accused committed the offence(s) with which s/he is charged before deciding the charge is proved.

Contact points
16.
For further advice on the policy set out in this PSO contact:

For the Adjudication Helpline:




( 020 7035 1547



For guidance on independent adjudications:


If it concerns Independent Adjudicator visits:
            
( 020 7853 9254 

 









( 020 7853 9219





(Chief Magistrate’s Office, Bow Street Magistrates’ Court)



If it is a query about adjudication procedures: 

( 020 7035 1547 










      (Adjudications  Helpline)


For policy guidance on the management of segregation units contact:

Security Policy Unit, Room 604 Cleland House

( 020 7217 6137


For policy guidance on the management of Vulnerable Prisoners contact:


Head of Unit, Room 713, Cleland House 


( 020 7217 6682
For policy guidance on self-harm and suicide contact the Safer Custody person at Area Office.

For policy guidance on health matters contact:

 paul.hayton@doh.gsi.gov.uk 











( 011325 46311 











 07867 538 391
CHAPTER 1: THE PRISON DISCIPLINARY SYSTEM
Purpose of the adjudication process
1.1
An adjudication has two purposes:

· To help maintain order, control, discipline and a safe environment by investigating offences and punishing those responsible;

· To ensure that the use of authority in the establishment is lawful, reasonable and fair. 

Minor report hearings are a form of adjudication and are subject to the same principles though their procedures are simpler (see paragraphs 4.41-4.50).

The role and responsibilities of the adjudicator

1.2
The role of the adjudicator is to inquire into a report of alleged events and to decide whether an offence under Prison Rule 51 or YOI Rule 55 has been established beyond reasonable doubt. The adjudicator must investigate the charge, being prepared to question, in a spirit of impartial inquiry, the accused, the reporting officer and any witnesses. This inquisitorial role is therefore different from the one of a magistrate or judge in criminal proceedings.  

1.3
Adjudicators must act fairly and justly. They are responsible for the conduct of their hearings. The parts of this PSO that deal with procedure during hearings are advisory unless indicated as mandatory. If adjudicators (PS) depart from the guidance and, in doing so, compromise fairness and justice, their decisions risk being overturned. 

Who may adjudicate and when 

1.4
The Prison and YOI Rules authorise the Governor or, in a contracted establishment, the Director to conduct adjudications and to refer appropriate cases to be conducted by an adjudicator.  Adjudicators (generally known within establishments as ‘Independent Adjudicators’ to distinguish them from Governors or Directors conducting adjudications, who are referred to in this manual as ‘adjudicators (PS)’) are District Judges or Deputy District Judges approved by the Lord Chancellor to inquire into disciplinary charges referred to them.  The Governor may delegate adjudication powers and duties to any operational member of staff at managerial level who has suitable operational experience, has received authorised training in adjudication procedures, and been certified by the Governor as competent to conduct adjudications and related duties (including consideration of applications for restoration of additional days).  This includes former Principal Officers reassigned as Developing Prison Service Managers (DPSMs), provided they have completed the relevant unit of the Management Development Portfolio (including passing the authorised adjudications training course), and been certified by the Governor as competent to conduct adjudications.  Appropriately trained staff of the rank of Senior Officer or above may conduct minor report hearings in establishments that operate a minor reports system   Staff who have not received authorised training must not undertake adjudications, including opening and adjourning hearings.  The Director of a contracted prison may delegate the conduct of adjudications to a suitably trained and operationally experienced senior member of staff (in practice, someone senior enough to be left in charge of the establishment in the Director’s absence).  Minor reports may be delegated to a trained and operationally experienced member of staff at middle management level.  (Prior to amendments to Prison and YOI Rules made in November 2007 following the coming into force of the Offender Management Act 2007, adjudications in contracted establishments were only conducted by Controllers or their deputies.  Controllers retain authority to conduct adjudications although it is not expected that they will do so routinely.)  
1.5
The Governor or Controller and Director must set punishment guidelines. The Governor or Controller must review performance regularly and should be informed of all adjudications conducted in the establishment. S/he must also be part of the group that conducts adjudications in the establishment (the use of the adjudications log on the intranet may be useful in collating data for the review meeting). 
1.6
Governors or Controller may also delegate adjudications to a visiting adjudicator (PS).  For example, when prisoners have been transferred to a different prison following an act of concerted indiscipline, a visiting adjudicator (PS) can be appointed to hear all the charges. In the interests of fairness adjudicators should ensure that when two or more prisoners are charged with offences arising out of the same incident, but the adjudications are carried out at different establishments, the punishments are consistent.

1.7
Under Prison Rule 53(2), 53(3), and YOI Rule 58(2), 58(3) adjudicators must adjudicate on every charge and, save in exceptional circumstances, must do so not later than the next day after the charge has been laid, unless that day is a Sunday or a public holiday.    Where the charge is referred to the Independent Adjudicator s/he must begin enquiries within 28 days of the charge being referred. The date of referral counts as the first day of this 28 day period. Because an Independent Adjudicator may not always be available, the Adjudication Liaison Officer should monitor referred cases to ensure they do not miss the deadline.  

1.8
The training referred to in this section is that provided or approved by the National Offender Management Service (NOMS) to meet the needs of adjudicators or those conducting minor reports. Queries about the status of any training should be addressed to the Training & Development Group at the Prison Service Staff College, Newbold Revel.

CHAPTER 2:  CHARGING AND PRELIMINARIES
Charges
2.1
Normally the member of staff against whom the alleged offence was committed or who witnessed the particular incident will lay a charge. Another member of staff can lay it, for example, where a prisoner who was unlawfully at large is taken to another establishment, or where the officer against whom the alleged offence took place is not available to lay the charge, perhaps because s/he has been taken to hospital. The person bringing the charge is referred to as the reporting officer. In MDT (mandatory drug test) charges, the collecting officer does not have to be the reporting officer.

2.2
Reporting officers should consult an Adjudication Liaison Officer or, if the ALO is unavailable, their own line manager, before laying a charge.  The Adjudication Liaison Officer’s (or line manager’s) role is to offer advice on whether to lay charges and, if so, the most appropriate charge to lay, taking account of all the circumstances of the alleged offence.  But the final decision on whether to lay a charge rests with the reporting officer.  The Governor or Director must ensure that at least one of their staff is nominated as Adjudication Liaison Officer and trained in the proper interpretation of offences and the evidence likely to be needed to establish guilt.  The ALO in turn, together with the training officer, should provide such training to staff.
2.3
A charge is formally laid when form F1127A (Notice of Report) is handed to the accused.  Prison Rule 53 and YOI Rule 58 require that a charge shall be laid as soon as possible and, save in exceptional circumstances, within 48 hours of the alleged offence being discovered.  In practice, this means within 48 hours of discovery of evidence linking the accused to the offence. This applies irrespective of whether any part of those 48 hours includes a weekend or public holiday. Failure to charge within 48 hours renders any subsequent hearing void unless there are exceptional circumstances. The interpretation of exceptional is strict and does not, for example, allow for the period to be extended because a member of staff has gone off duty before laying a charge.  It is essential that, as soon as the alleged offence is discovered or an escapee is returned to prison custody, arrangements are made promptly to lay a charge, if necessary on the basis of information telephoned to the establishment from which the prisoner escaped, i.e. the 48 hours starts when the prisoner re-enters prison custody as an escapee or when it becomes known that the prisoner in custody is an escapee.  It may be that, on occasion, the substantive hearing of a charge has to be delayed whilst the detailed evidence to support it is prepared. The charge must be raised by the establishment in which the offence is alleged to have occurred, with papers being faxed as necessary to the holding establishment. A hearing can only be concluded if the prisoner is still subject to the warrant on which s/he was being held at the time of the offence.

2.4
The positive screen test of a prisoner taken under the Mandatory Drug Testing programme is evidence of an offence and an appropriate charge must be laid without delay. Separate charges must be laid in respect of all drugs that test positive. The offence is discovered when the prison receives notification of the positive screening test, i.e., the actual time the information appears on the fax machine, not when it is picked up by a member of staff from the machine. In the case of a positive test for an opiate or amphetamine where the prisoner has been receiving prescribed medication, however, the Governor or Director has the option to request a confirmation test before charging. If a subsequent confirmation test indicates that a different charge would be more appropriate, perhaps because a different drug had been identified, then the original charge must be dismissed and a new one laid within 48 hours of the results of the confirmation test being received.  

2.5
The charge must be of an offence under Prison Rule 51 or YOI Rule 55. If not, it must be dismissed. A charge must not be changed after the form F1127A has been served. The adjudicator may, however, amend simple particulars at the hearing, such as the wrong cell number, provided that this does not result in injustice or unfairness. The accused must be told of any amendment made and be allowed to make representation as to why the change might cause injustice (see paragraph 2.6). Under no circumstances must the adjudicator alter the reporting officer’s statement of evidence on the form F1127A.    

2.6
A charge must not be amended during a hearing, for example from fighting to assault.  If there is insufficient evidence to support the charge that has been laid it must be dismissed.  If the evidence indicates that the accused prisoner’s behaviour may have amounted to a different offence he or she may be charged with that offence if this can still be done within 48 hours of the discovery of the alleged offence.  The Adjudication Liaison Officer should be consulted for advice on whether the available evidence supports a fresh charge.
2.7
If it is unclear at the charging stage whether or not the alleged behaviour amounts to one or more of possible alternative offences, more than one charge may be laid. The accused must be advised as to why this is being done. The charges may be heard together. As evidence is presented it will become clear to the adjudicator, which, if any of the charges is correct. The charges for which there is insufficient evidence must be dismissed and the course of events should be clearly recorded on the principal record of the hearing (form F256). This may happen where, for example, it is unclear whether or not an offence was racially aggravated. However, except in situations such as this the practice should be exceptional.

2.8
A prisoner must be charged under the correct Rules. Each establishment operates under Rules governing its designation. The application of Prison Rules or YOI Rules always depends upon whether the accused occupies sleeping accommodation designated as adult prisoner or young offender sleeping accommodation at the time of the alleged offence.   Where the accused is located in a common area, such as the health care unit or segregation unit, s/he must be charged under the Rules that would apply if s/he were on normal location. Where an adult female prisoner is held in YOI designated accommodation s/he will be subject to YOI Rules and Rule 65 will apply when punishment is being considered.


The following chart gives further guidance for dual designation establishments:



Status of the accused


Held in prison 

 
Held in YOI 








accommodation

accommodation







at time of alleged

at time of alleged






             offence


offence


YO/Juvenile unconvicted remand
Prison Rules


Not applicable


YO/Juvenile convicted unsentenced
Prison Rules


Not applicable


YO/Juvenile sentenced
           
Not applicable*

YOI Rules 


*A sentenced YO/Juvenile must be detained in YOI designated accommodation at all times. Where there is a problem with this advice must be sought from the Area Manager about re-designating accommodation on a temporary basis (see Annex D: Powers of Criminal Courts (Sentencing) Act 2000). For example a sentenced young offender escapes from a YOI and is returned to a prison/YOI where he assaults an officer in reception.  He must be located in YOI designated accommodation. He will be charged under YOI Rule 55, paragraph 8 and YOI Rule 51 paragraph 1.
2.9      Before a disciplinary charge is laid for an offence committed at court it must be established that the Rules applied at the time the offence is alleged to have been committed.  In order for the Rules to apply there must be a requirement for the prisoner to be detained in the prison and the prisoner must be under the control of prison officers or prisoner custody officers. Charges must not be laid if the prisoner has been or is to be dealt with by the court for the conduct constituting the offence. Nor must charges ever be laid where the act occurred in the courtroom, when the court is sitting, (for example, where a prisoner jumps over the dock in an attempt to escape). This also applies to rooms in prisons being used as courtrooms through video links when the court is in session.

2.10 Two formats of the form F1127A, B, and C are available for use:

· A version which can be downloaded from the intranet. If used, two copies of the F1127 (A & B) must be downloaded, one for the prisoner, which becomes his/her property, and one for the reporting officer, which is later incorporated in the record of hearing;  

· A hard copy. If this is completed the top copy becomes the property of the prisoner.  The carbon copy is given to the reporting officer for the proceedings, following which it is incorporated in the record of hearing. 


Good practice would be for form F1127A, B and C to be served the day before the adjudication. When an adjourned hearing is resumed on a different day, the prisoner should also be given at least two hours notice by way of a duplicate form F1127A, B and C.  Exceptionally it may be possible to proceed with less than two hours notice, for example, where a prisoner is well aware of the resumed hearing and is prepared to proceed. In this case the record of the hearing (form F256) must show that the prisoner has been offered the chance to delay the resumption of the hearing for a further two hours but has declined.

2.11
Where a prisoner is taken to court before a charge is either laid or heard s/he may, sometimes, on re-committal, be taken directly to another establishment. Where possible, arrangements should be made for the prisoner to return initially to the establishment from which s/he came, so that the outstanding charge can be dealt with if its seriousness merits that course. If the transfer takes place before the charge can be dealt with and if the receiving establishment operates under a different set of Rules from those allegedly broken, care should be taken to follow the guidance at paragraph 2.8.

2.12
The charge as recorded on form F1127A must contain the reporting officer’s evidence. It should therefore have sufficient explanatory detail to leave the accused in no doubt as to what is alleged so that s/he may prepare a defence. A charge of failing to comply with a condition of release on temporary licence should, for example, make it quite clear which condition is alleged to have been broken. Similarly, if the charge is one of attempt, incitement or assisting (under Prison Rule 51, paragraph 25(a), 25(b) or 25(c) or YOI Rule 55, paragraph 29(a), 29(b) or 29(c)) forms F1127A and F256 should make it clear which offence the accused is alleged to have attempted to commit, incite or assist in (see chapter 6).  It must never be worded ‘ You admitted to…’ or ‘You were discovered to…’.

2.13
More than one charge may be laid in respect of offences arising from a single incident, and if the evidence supports it, the prisoner may be found guilty in each case provided that the acts are separate ones and that the charges do not duplicate each other. For example, if a prisoner smashes her cell, sets fire to her wastepaper bin and then assaults an officer with a chair leg she can be charged under Prison Rule 51 paragraphs 1, 16 and 17. However, if the prisoner appears to have been charged twice for the same act, both charges cannot be found proved. So a prisoner who swears at an officer, for example, should not be charged both with being disrespectful and using threatening, abusive or insulting words. Similarly, continuing charges relating to repeated behaviour are to be avoided. Therefore a prisoner, who, at 08:00 hours refused to obey an order to go to work and is placed on report, should not be charged with a separate offence of refusing an order to do the same thing at 09:00 hours.

2.14
Guidance on the conduct of adjudications where there is more than one accused, or where there are multiple charges is at paragraphs 4.12 to 4.15.

2.15
Adjudicators must ensure that interpreters are used where a prisoner has difficulty in understanding English and cannot conduct a proper defence without assistance. If an interpreter is not readily available the Governor/Director may authorise the use of the Language Line translation service. Further information about translation and interpreting facilities is to be found in the staff section of the Foreign Prisoners' Resource Pack, published jointly by the Prison Service and the Prison Reform Trust (for queries about this contact 020 77035 1541).

2.16
Prisoners with disabilities such as deafness, and visual or mental impairments may require special facilities. Best practice is to ask them what their needs are and to take account of those. Alternative formats may not be necessary; for example, a prisoner who is hard of hearing may be able to lip read as long as those taking part in the proceedings ensure that they address the prisoner directly and enunciate clearly.

Alternative formats, which may help those with disabilities include:

· Audio tape format for those who have visual impairments, dyslexia, or a learning disability;

· British Sign Language (BSL) with a sign language interpreter for those deaf or hard of hearing prisoners who use it. Many prisons have one or more members of staff trained in BSL or interpreters can be located using the CACPD Directory. A portable induction loop may support those using a hearing aid. Further information can be found in PSO 2855;

· Large print or Braille for those prisoners with visual impairment;

2.17
In addition to staff help for prisoners who have disabilities or literacy problems, adjudicators may wish to consider allowing a McKenzie friend (see paragraphs 3.7 and 3.8 and Annexes H and O.23 for explanation of McKenzie friend).

 2.18
It is important to present information about the proceedings in a format that the individual prisoner can understand and to periodically check that they understand what is happening and what is being said (see also paragraph 5.2).

Self-harm  (see also PSO 2700)  

2.19 Disciplinary charges should not normally be brought either in respect of deliberate self-harm or of preparations for this. This applies equally to repetitive acts of self-harm. The Prison Service's response to self-harm or attempted self-harm must be to look to the care of the individual prisoner as its priority. If early signs of a tendency to self-harm are overlooked or met with a punitive response, the risk of eventual tragedy may be increased.  The threat of punishment should not form part of the strategy for dealing with such behaviour. Exceptionally a disciplinary charge may be brought in respect of endangering the health and safety of others arising from attempting self-harm, (for example, by setting a fire). The person managing the incident should decide whether it is likely that the prisoner intended to cause injury to others or was reckless as to this. If s/he is satisfied about intention or recklessness, a charge may be brought (see Annex O.19 for interpretations of “intentionally or recklessly”). Otherwise the events should be interpreted as an indication of severe distress which do not warrant a punitive response.

Preliminaries to the hearing (see also paragraph 2.25)

2.20
 If, before a hearing, the accused, or his/her legal representative, asks for a copy of all statements to be submitted in evidence so as to prepare a defence or mitigation these must be supplied at public expense. A member of staff not conducting the hearing must make arrangements. S/he must also provide the names of witnesses to the incident that the accused may not know. Copies must also be provided of any statements made or other material discovered in the course of investigation unless there are compelling grounds for non-disclosure. This might be the case where disclosure could present a real risk to its author or others named in it, or where a medical report constitutes one of the exclusions from disclosure under the Data Protection Act 1998. The latter exclusions are:

· Records or parts of records which, in the opinion of the doctor or other health professional concerned, would disclose information likely to cause serious harm to the physical or mental health of the patient or of any other individual; or 

· Information provided by an individual other than the patient who could be identified from that information.  


A healthcare officer is not regarded as a health professional within the meaning of the Act unless s/he is a registered nurse.

2.21
Where a prisoner asks before a hearing to interview prisoners or other witnesses who may have relevant evidence, in or out of hearing of prison staff, the Governor/Director or Controller should allow such interviews if s/he judges it reasonable and the witnesses are willing. Where it is decided that such interviews must take place within the hearing of staff, the officer supervising the interview must not be the reporting officer or any other officer who may be called to give evidence at the adjudication. The supervising officer should not disclose the nature of the discussion unless it presents a threat to security or unless there is a clear intention to defeat the ends of justice; in these circumstances the interview should be terminated. 
2.22
In addition to access to this PSO, a prisoner must be granted reasonable access to relevant reference books to help prepare a defence and a request for an adjournment of a hearing for that purpose should be allowed. Sufficient copies of this PSO must be available to meet demand.

2.23
Where a prisoner asks, before a hearing, for the names of witnesses or others involved in the incident that gave rise to the charge, whether of staff or prisoners, the names, if known, must be supplied. The adjudicator should take steps, which do not disrupt the orderly running of the establishment, to identify any witness(es) the accused can describe. Members of staff will not be required to take part in an identification parade against their will. Where members of staff are called as witnesses they must not be combined with other roles such as that of escorting officer. 

2.24 An adjudicator can decide to dismiss a charge or not to proceed with it if, for example, the alleged offence is trivial or if the adjudicator considers that the accused is unfit for adjudication. The reason must be noted in the record of the hearing (form F256).   

Healthcare aspects  

2.25
The final decision as to whether or not an accused is fit to face the hearing rests with the adjudicator. To help with this decision a list of all those appearing before the adjudicator must be passed to the Healthcare Unit in sufficient time to enable any relevant concerns about individual prisoners to be given to the adjudicator before the start of the prisoner’s adjudication. Healthcare staff who are asked to provide such information must follow the NHS Code Of Practice 2003, and the guidance contained in “Use of Confidential Health Information in Prisons and Inter-agency Information Sharing” issued with PSI 25/2002, particularly paragraphs 2.1 – 2.3 and paragraph 4.4 on confidentiality and consent, and paragraph 4.7 on the provision of relevant medical information in relation to adjudications. The adjudicator may also wish to take into account information in any F2052SH or ACCT.

2.26
The adjudicator must adjourn a hearing for a health assessment of the prisoner’s fitness if s/he considers this necessary before proceeding further. Particular care should be taken where a prisoner may have a mental health problem. When a prisoner does not consent to such an assessment the doctor or registered nurse may report, in accordance with the above guidance, where disclosure of information is in the public interest. The prisoner must be told that this will happen and a note made on the record of hearing, form F2561.
If submitted as evidence the report must be made available to the accused, if s/he requests it, subject to the provisions of the Data Protection Act 1998 (see paragraph 2.20).

If the prisoner receives any treatment and/or medication from the Healthcare Unit after the health assessment but before the start of the adjudication or during an adjournment s/he may need to be re-assessed by a doctor or registered nurse.  
2.27
If there are health reasons why a prisoner cannot attend or continue to attend an adjudication, a doctor or registered nurse may be asked for an opinion as to how long this situation is likely to last and, in normal circumstances, a date should be arranged for a further assessment.
CHAPTER  3:
 APPLICATIONS FOR LEGAL REPRESENTATION  OR LEGAL ASSISTANCE

Access to a solicitor

3.1

Any prisoner whose charge is referred to the Independent Adjudicator must be offered the opportunity to seek legal representation at the time of referral. Failure to do this may result in delays and could lead to the case being dismissed (see chapter 13 for further details).  

3.2

The adjudicator must adjourn the hearing if:

· After a charge has been read out, the prisoner who requests legal assistance has not had reasonable time to contact a solicitor; or
· The first time a prisoner asks to consult his/her solicitor is during the hearing. 


Any further requests by an accused to consult a solicitor should be considered as they arise. In setting time limits for such consultation, the adjudicator will be guided by the nature of the charge and any impending date of release. The prisoner must be advised when the hearing will resume. If by then s/he has not asked for or received legal advice, the adjudicator may proceed, providing s/he is satisfied that the prisoner has had reasonable opportunity to obtain advice. A prisoner who does not know of a solicitor should be advised to approach the Legal Services Officer for help in selecting one. 

3.3
Information disclosed by a prisoner during an interview with the Legal Services Officer must not be used in evidence during the course of an adjudication.

Request for legal representation, legal advice or for a McKenzie friend

3.4
At the start of every hearing the adjudicator must ask the prisoner whether s/he wishes to have additional assistance and, if the prisoner expresses interest, must explain about the possibilities of legal representation, legal advice, or of assistance from a friend or adviser (also known as a McKenzie friend - see Annex O.24).

3.5
Adjudicators should take care to distinguish between requests for legal representation by the prisoner and requests for access to a solicitor (legal advice). A prisoner may not wish to be legally represented at the adjudication but instead wish to consult a solicitor.

3.6
Requests for legal representation, legal advice or a McKenzie friend may also be made during the adjudication. Circumstances during the hearing may also persuade an adjudicator to reverse a decision to refuse representation. Granting representation will require an adjournment and possibly a new hearing with a different adjudicator who comes to the case de novo  (see paragraphs 3.14 - 3.17). 

3.7
The prisoner may ask for assistance from an adviser or friend even if legal representation is refused. This person is called a McKenzie friend. It is the prisoner's responsibility to nominate such a person who must be willing to act in the role. Adjudicators (PS) must consider such requests afresh, independently of any decision to refuse legal representation.  

3.8
A McKenzie friend's role is limited to assisting the prisoner in presenting his/her case and giving support. This includes attending the hearing, taking notes, quietly making suggestions and giving advice to the prisoner. An adjudicator may allow greater participation, but if the McKenzie friend interferes or participates in the proceedings without the permission of the adjudicator, the latter may require him/her to leave.

Considering requests 
3.9
Where a prisoner requests legal representation or a McKenzie friend, the adjudicator (PS) must consider the request by completing section 11 on form F256 (Record of Hearing) and, additionally, form F256E if the application is being refused. This must be placed with the adjudication papers on completion of the hearing. The form F256E must include sufficient detail to show that the adjudicator (PS) has properly considered the request(s).  The adjudicator (PS) may reach a decision on granting legal representation, legal assistance or a McKenzie friend on the basis of the charge, as shown in the form F1127A, and any statement the prisoner wishes to make or read out. The adjudicator (PS) should ask for other information where this appears to be necessary (see also paragraph 3.14).

3.10
Adjudicators (PS) only need to be satisfied on the balance of probability that legal representation, legal advice or a McKenzie friend is not needed before rejecting a request.  It is enough for him/her to be satisfied, on balance, that they should not be granted (but note paragraph 3.1 - a review because a prisoner was refused access to legal advice at first request is likely to be successful). 

3.11
When deciding whether to grant legal representation or a McKenzie friend adjudicators (PS) must take account of the following considerations, the first six of which were set out by the Divisional Court and are known as the ‘Tarrant Principles’ (see Annex O.7).  The list is not exhaustive and additional criteria may need to be considered in individual cases.  The ‘Tarrant’ criteria do not apply when the prisoner only wishes to consult a legal adviser and does not wish him/her to attend the hearing.  The criteria are:

· The seriousness of the charge and the potential penalty

Adjudicators (PS) should use their own judgment to determine the seriousness of a charge, and a penalty at or near the maximum will not necessarily mean that legal representation should be granted.  In practice the adjudicator (PS) will consider this point in conjunction with the others.  The most serious charges, for which added days is the likely penalty, should normally be referred to an Independent Adjudicator, with an automatic entitlement to legal representation for the prisoner.    

· Where any points of law are likely to arise

This means unusual or particularly difficult questions of legal interpretation (for example, the exact definition of an offence within the Prison or YOI Rules, or the effects of a recent court judgment), not merely that a solicitor may refer to the relevant rule.  A qualified legal representative, rather than a McKenzie friend, may be more suitable in such instances, which are likely to be rare. 

· The capacity of a particular prisoner to present his/her own case


Prisoners who are unable to follow the proceedings or to present a written or oral defence due to language or learning difficulties, and particularly those who may have mental health problems, may need help from a friend or a legal representative or adviser.  Adjudicators (PS) should base their decision on the circumstances of each case.

· Procedural difficulties


Adjudicators (PS) should take account of any special difficulties prisoners might have in presenting their case, for example in questioning expert or other witnesses.  The extent to which a friend or legal representative will be able to assist the prisoner will depend on the circumstances of the case, but where the calling and questioning of witnesses is an issue a qualified legal representative will be preferable to a McKenzie friend, who may only advise, not question.

· The need for reasonable speed


Adjudicators (PS) should balance the inevitable delay while a legal representative prepares a case, including consulting the accused prisoner and interviewing potential witnesses, with other considerations and the overriding necessity to ensure that natural justice is respected.   Allowing a McKenzie friend to advise may lead to a shorter wait, since he/she should be more readily available, but some delay is still likely to occur.   

· The need for fairness


The granting of legal representation or assistance to one prisoner among a group alleged to have taken part in the same incident may imply a need to grant it to others in the group.  If help is allowed for a prisoner on one charge it should also be granted for other charges against the same prisoner arising from the same incident.

· Anything else the prisoner raises


Adjudicators (PS) should use their judgment to decide whether any issue raised by the prisoner and not covered by the above criteria merits the assistance of a legal adviser or friend.

3.12 

For all McKenzie friend requests there is a further requirement that the person is suitable.    Suitability is a matter for the adjudicator's judgement. Should an accused ask for the assistance of a fellow prisoner who is willing and available to assist, a member of his/her family or of a friend from among the general public the request should be given proper consideration. If the prisoner nominates a solicitor, the latter must accept the role of friend and not of legal representative and will not be able to charge costs to public funds.

Matters arising from the decision


3.13
Where legal representation, legal advice or a McKenzie friend is agreed, it may be necessary to adjourn the hearing. It is the prisoner's responsibility to select and approach a solicitor or to select a McKenzie friend. Where requests for legal representation or a McKenzie friend are refused it should normally be possible for the adjudicator to proceed with the adjudication. This is stated in the explanation of procedure at adjudications on form F1127B which is given to the prisoner before the adjudication.

De novo and bias  
3.14 The test is whether the adjudication would be regarded by a fair minded and informed observer as impartial and independent in the particular circumstances. Avoiding the appearance of bias is as important as preventing it occurring.  


3.15 The appearance of bias will be an issue if the adjudicator has prior knowledge of the evidence against the prisoner. For example, in hearing and considering applications for legal representation, legal advice or a McKenzie friend, the adjudicator may receive prejudicial information or evidence (for example, details of the prisoner's defence or some relevant incriminating admissions of criminal, disciplinary or behavioural history) which make it impossible to hear the charge de novo (see Annex O paragraph O.26).

3.16 A more unusual example of the possibility of bias appears in the House of Lords judgment Carroll and Al Hasan, a full summary of which can be found in Annex O paragraph O.26.

3.17 An adjudicator who feels it is impossible to hear the charge de novo must adjourn the hearing so that another adjudicator can conduct it.

Legal representation for the Prison Service
3.18
In Prison Service adjudications, where legal representation is granted to the prisoner, the adjudicator (PS) must consider whether legal representation for the Prison Service is required.  This is likely to be a very rare occurrence, but may be appropriate in cases where complex points of law or procedural difficulties are expected to arise.  If the adjudicator (PS) decides that the Prison Service should also be legally represented another member of staff must liaise with the Treasury Solicitor’s agents locally to arrange it.  The adjudicator (PS) must not be directly involved in these arrangements.   Even when the Prison Service is legally represented the adjudicator (PS) remains master of his/her own procedure, which is still inquisitorial rather than adversarial in nature.  The role of the Prison Service solicitor is to give legal advice to the adjudicator (PS) as necessary, not to put the case against the accused prisoner (see Annex B).

Arrangements for legal representatives

3.19
Legal representatives may ask for certain facilities in advance of the hearing, which may have a bearing on security or good order and discipline. Examples are a visit to the scene of an alleged incident or interviews with prisoners or staff. A member of staff not involved in the adjudication must consider such requests.  

3.20
When such an interview is requested with other prisoners or with staff, and they are willing to be interviewed, the manager making the arrangements should normally allow the interview. Where such requests are made during the hearing, the adjudicator, provided s/he considers the request reasonable, should ask a member of staff not involved in the adjudication to make suitable arrangements and, where necessary, should adjourn the proceedings for that purpose.

3.21
Where the person considering the request for facilities cannot provide them and the adjudicator believes that this prejudices a fair hearing, there may be no alternative but to dismiss the charge.

3.22
Interviews between the prisoner's legal representative and potential witnesses should normally take place in sight but out of hearing of prison officers.

3.23
Where the person considering the request for facilities decides that interviews must take place within the hearing of staff for reasons of security or because of the possibility of coercion of witnesses, the officer supervising the interview must not disclose the nature of the discussion unless it presents a threat to security (in which case, the interview should be terminated) or unless there is a clear intention to defeat the ends of justice. In these circumstances the adjudicator must be informed at the adjudication.

 Arrangements for McKenzie friends
3.24 McKenzie friends may ask for arrangements to be made before the hearing for access to various facilities in order to help the accused prepare the case. A senior manager not involved in the adjudication must consider such requests, and facilities as appear reasonable for the purpose should be offered. Should the McKenzie friend come from outside the establishment it will not be necessary, for example, to provide unlimited visiting orders so that a case may be prepared. The McKenzie friend, by definition, is not a legal representative and should not be permitted to use facilities offered as if they were simply opportunities for, say, extra personal visits.

Contact between adjudicators (PS) and legal representatives during adjudications  

3.25
During adjudications, correspondence from legal representatives may be placed before an adjudicator (PS). The following guidance may be helpful in dealing with it. However, adjudicators (PS) will need to consider each letter on its merits and may choose their own way of proceeding. The Record of Hearing must include details of any action taken.

a)
Where the adjudicator (PS) has agreed that a prisoner can seek legal advice: any concerns should be raised by legal representatives through the prisoner at the adjudication: legal representatives have no right of audience with the adjudicator outside the hearing. The adjudicator (PS) should explain his/her role to solicitors and, although there may be exceptions where s/he may choose to do so, s/he does not, in usual circumstances, need to answer their questions;

b) Where the adjudicator (PS) has agreed that a prisoner can be legally represented: any substantive points or concerns should be raised by the legal representative at the adjudication hearing: legal representatives have no right of audience with the adjudicator (PS) outside the hearing. The adjudicator (PS) should explain his/her role to legal representatives, and although there may be exceptions where s/he may choose to do so, s/he does not, in usual circumstances, need to answer their queries;

c)
Correspondence, telephone calls, and other communications about the progress of                        independent tests or other matters: the adjudicator (PS) should not personally chase progress on such matters. The outcome of any such contacts should if relevant, be introduced as evidence at adjudications.

CHAPTER 4:  GENERAL MANAGEMENT OF ADJUDICATIONS AND MINOR REPORTS
Adjudications in prisoner’s absence
4.1
Adjudications in the prisoner’s absence may happen either because:

· The prisoner is unable to attend because of illness or a prolonged sequence of court appearances;

· The prisoner refuses to attend;

· The adjudicator refuses to allow the prisoner to attend.

Specific procedures may be required according to the circumstances.
4.2
If the prisoner is unable to attend through illness or a prolonged sequence of court appearances, the adjudicator may open and adjourn the hearing in the absence of the prisoner. In these circumstances the hearing cannot be concluded in the absence of the prisoner.

4.3
If a prisoner refuses to attend an adjudication and is considered fit to attend, s/he must be told by the adjudicator or by a member of staff appointed by the adjudicator, that the hearing will proceed in his/her absence. Where the prisoner refuses to attend the adjudication the adjudicator must ensure that the following information is recorded on the form F256 record of hearing:

· That the prisoner is considered fit for adjudication;
· That the prisoner has been seen and informed that the hearing will proceed in his/her absence;
· The name of the person who spoke to the prisoner;
· What the prisoner said in response.
4.4
It is important that the adjudicator conducts as full an investigation as possible into the charge, cross-examining the reporting officer and any witnesses. S/he may choose if, when and how to keep the prisoner informed at key points (see paragraph 4.6). Where the adjudicator decides not to keep the prisoner informed at key points, s/he must record the reasons on the form F256 record of hearing.

4.5
A verbal conduct report in the place of an F256C Conduct report is not acceptable where the hearing is in the prisoner's absence. Any discussion about the report must be recorded on the form F256 record of hearing. The prisoner must be informed of the result of the hearing and of any punishment imposed as soon as possible after its conclusion.

4.6
A prisoner who is prepared to attend an adjudication but who is indecently dressed, or is in a condition which is offensive to the adjudicator or others (for example, on dirty protest), must be told that the adjudication will proceed in his/her absence unless s/he is properly dressed and/or in a decent state. The record of the hearing must show that the warning had been issued, by whom, and when. The adjudicator must keep the prisoner informed at key points in the proceedings. The key points will vary but are likely to include:

· Following the reporting officer’s and witness’(es) evidence to allow the prisoner to comment, ask questions, to request legal advice or representation;

· Following the decision about whether or not the charge is proved to inform the prisoner of the decision and to allow him/her to put forward any mitigation if found guilty, by attending the hearing if s/he wishes;

· Following the conduct report to allow the prisoner to comment or ask questions;

· Following the decision on punishment(s).


Such approaches to the prisoner must be noted on the F256 Record of Hearing. It is possible that an attempt to do this may make the situation worse, such as there being a risk of harm to a member of staff seeking to inform the prisoner. In such circumstances a delay is permissible but the reasons must be recorded.

4.7
When a prisoner has been granted legal representation the legal representative should be present at an adjudication where the client is to be adjudicated upon in his/her absence.

4.8
If a prisoner is disruptive during the adjudication the adjudicator (PS) should warn him or her that if s/he continues to be disruptive s/he will be excluded from the adjudication and the hearing will continue in his/her absence. If this happens it must be noted on the form F256 Record of Hearing.

4.9
Consideration should be given to allowing the prisoner a short period of time to calm down before recommencing the adjudication. If the prisoner continues to be disruptive and it is not possible to conduct the adjudication in his/her presence the adjudicator (PS) may then exclude him/her from the hearing and continue the adjudication in his/her absence, following the guidelines in paragraph 4.6.
Multiple charges 
4.10
Where more than one charge is laid against a prisoner in respect of a single incident it will be safest to hear all the evidence on all the charges before reaching a finding on any of them. There is otherwise a risk that the adjudicator will appear prejudiced on subsequent charges by the decision reached on the first.  When a prisoner is charged with two or more offences arising out of separate incidents these may be heard consecutively by the same adjudicator. S/he must consider the need for all cases to start afresh (the de novo principle see paragraph 3.14) and decide whether it would appear biased to continue. The test for bias is neither whether the adjudicator feels biased or unbiased nor how the accused feels but whether a reasonable person observing the hearing with full knowledge of the relevant facts would consider it fair (see paragraphs 3.14 - 3.17). The conduct report (F256C) and adjudication report (F256B) must not be presented until findings have been reached on all the charges.

4.11
If one of a series of multiple charges is to be referred to the Independent Adjudicator, then all charges arising from a single incident must also be referred. Therefore, a prisoner is charged with assaulting two officers, and breaking a window as he committed the assaults.  The two assault charges are referred to the Independent Adjudicator so the damage charge must also be referred. 

Charges with more than one accused

4.12
Where more than one prisoner has been charged with offences arising out of the same incident, for example, a fight, best practice will be for the adjudicator to hear the cases at the same hearing, to avoid taking into account evidence heard in one adjudication when reaching a decision in the other case(s). This also allows all the parties to hear all the witnesses, since, in this example each of the accused is also a witness to the offence. However, the adjudicator can still decide to hear the cases separately and in stages, using adjournments, to allow two or more cases to proceed concurrently to virtually simultaneous conclusions where there is a good reason to do so, for example, if there is a risk of further problems between the co-accused.

4.13
Where the adjudicator decides to hear the cases separately, it is essential care is taken to ensure that the charge is not proved on evidence that the adjudicator has heard elsewhere.  The evidence must be heard in full. Evidence heard at one adjudication must not be taken into account in reaching a decision at another adjudication unless the evidence is presented at that other hearing too.

4.14
Should one of the prisoners charged with an incident have the case referred to an Independent Adjudicator, then all other prisoners charged with the same offence in connection with the same incident should also normally have their charges referred. So during an act of concerted indiscipline 4 prisoners assault an officer (Prison Rule 51 paragraph 1) and 1 prisoner smashes a chair during the incident (Prison Rule 51 paragraph 17). It would not be necessary, nor appropriate, to refer the paragraph 17 charge to the Independent Adjudicator.  

4.15
Cases involving multiple defendants, at least one of whom is serving a determinate sentence or is on remand, are the only ones in which a prisoner with an indeterminate sentence may be referred to an Independent Adjudicator. Therefore in the example in paragraph 4.14 above, if one of the four prisoners assaulting the officer were serving a life sentence, s/he should be referred with the other three prisoners (see paragraph 13.3 and Annex O paragraph O.25).

Physical arrangements
4.16
Adjudicators (PS) must ensure that the general atmosphere is as relaxed as possible whilst maintaining sufficient formality to emphasise the importance of the proceedings.

4.17 
In determining the number and deployment of staff during a hearing, account will be taken of the general demeanour of the prisoner and the nature of the alleged offence.

4.18
When starting or resuming a hearing, the prisoner and escort (if any) must enter the adjudication room before the reporting officer and any witness(es). At any adjournment the reporting officer and any witness(es) must leave the adjudication room before the prisoner and escort. This is to preclude suggestions that evidence may have been given to the adjudicator in the absence of the accused (see paragraph 10.6). 

4.19
The prisoner must be allowed to sit and must be offered writing materials to take notes. (see also paragraph 3.8). Arrangements should be made for all other participants in the proceedings to be seated if possible.

4.20
There must be two escorting officers in every hearing before the Independent Adjudicator.  In hearings before an adjudicator (PS) the Governor or Director will decide if escorting officers are necessary. Any escorting officers must sit to the side(s) of the accused. They must not be facing or in front of the prisoner. They must not maintain eye contact with the prisoner during the proceedings or indulge in any behaviour that may seem intimidating or an obstruction to the stating of a defence or mitigation. This could constitute grounds for an application for judicial review or grounds for quashing under Prison Rule 61 or YOI Rule 64 on review.

4.21
The prisoner's core record (F2050) must not be accessible to the adjudicator during the course of the hearing.

Segregation

 4.22
Prison Rule 53(4) or YOI Rule 58(4) allows for a prisoner to be segregated pending adjudication on the authority of the Governor or Controller. This term includes the officer for the time being in charge of the establishment. The authority to segregate can be delegated to any manager (Grade F and above). Rule 53(4) or YOI Rule 58(4) can only be used for the period between the alleged offence and the initial hearing. It must not be an automatic measure but be used where there is a real need, such as the risk of collusion or intimidation relating to the alleged offence which segregation of the accused might prevent. When deciding upon segregation under this Rule, the Governor/Controller or operational manager (grade F and above) must take into account information from the Segregation Safety Algorithm or Assessment (see PSO 1700 the Segregation Website). Segregation under Prison Rule 53(4) or YOI Rule 58(4) and the reasons for it must be recorded on the prisoner's core record (F2050).  

 

 4.23
If the adjudicator's initial hearing is adjourned, but the need for segregation is still considered necessary, it may only then be authorised under Prison Rule 45, YOI Rule 49.  

 

Prisoners segregated under Rule 45/49:

 

· Will be given the reasons for their segregation both orally and in writing by an operational manager (grade F and above);

 

· Will not be deprived of any facilities to which s/he is normally entitled;

 

· Will be visited daily by a healthcare professional if the medical officer has not visited or is not visiting. The medical officer must visit each prisoner in segregation as often as his/her individual health needs dictate.


( See PSO 1700 )   
4.24
If the adjudication cannot take place for some time the Governor or Director should consider the need to transfer the prisoner temporarily elsewhere where s/he may be held on ordinary location pending the adjudication. 
4.25
A prisoner segregated as above should only be located in a segregation unit or any part of the establishment normally used for prisoners undergoing punishment when there is no suitable cell available elsewhere. However, where the adjudication room is in the segregation unit a prisoner may be held in the unit on the day of the adjudication without the segregation algorithm or assessment being completed.

Adjournments (See also Chapter 13)

4.26
Adjournments may be necessary for a number of reasons. Examples might be when a material witness is sick, when it is necessary to arrange for the attendance of an interpreter (see paragraph 2.15), when legal representation has been granted and the accused needs time to make arrangements, when it is necessary to obtain the results of forensic analysis or simply because an accused is not in a position to proceed. An adjudicator must always offer an adjournment to the accused if it has been necessary to amend the detail of a charge or if the accused has misunderstood its nature. Where a material witness is unavailable the adjudicator may accept written evidence if the accused does not wish to question it. A reporting officer or other officer witness who is on sick leave may nevertheless be invited to participate in the adjudication. There will be occasions on which officers may be fit enough to attend for this purpose whilst remaining unfit for the full range of duties. Adjudicators must consider whether or not prolonged adjournment endangers the requirement of being fair to the accused. If there is likely to be undue delay it may be that natural justice will require the adjudicator not to proceed with the charge. Circumstances will vary and it will be up to the adjudicator to decide in a particular case whether or not it is fair to proceed. Where the reporting officer is sick or unavailable and the prisoner wishes to question him/her the adjudication must be adjourned for the reporting officer’s presence or the “Not Proceeded With” box on the F256 must be completed. Where a prisoner wishes to question a witness who is unlikely to be available in a reasonable time, the adjudicator must dismiss the case if, in the adjudicator’s opinion, there is insufficient evidence to prove the charge beyond reasonable doubt.
4.27
When legal representation has been granted there is likely to be some delay whilst legal representatives are appointed and they make their preparations. It is important, therefore, that the adjudicator (PS) should set a date for the resumed (represented) hearing at the time that legal representation is granted. It is recommended that the hearing should be resumed at a date no later than six weeks after representation has been granted.  However, any impending release date may affect the length of the adjournment. If legal representatives are not ready to proceed on the day of the adjournment, the adjudicator (PS) should consider whether a further adjournment is justified. If it is, a further and final date no more than three weeks later should be set. Adjudicators (PS) must always consider requests for adjournments carefully in order to ensure that prisoners are given a fair chance to prepare their case before a hearing. If adjudicators (PS) do not feel that the request is justified they may reject it and conclude the hearing. Adjudicators (PS) should bear in mind that delay can become a serious impediment to achieving a fair hearing and that on occasions it may therefore be necessary to press on in the face of objections from legal representatives.

Referring charges to the police
4.28
If the charge is criminal in character and the Governor or Director believes it is sufficiently serious to be reported to the police, the hearing must be opened and adjourned until the outcome of the police investigation or subsequent prosecution is known.  The accused must be informed of the reason for the adjournment.  A charge of a criminal nature must be referred to the police at the request of the victim, but in non-criminal cases or where the victim of an alleged criminal offence has not made a request for referral the Governor or Director must decide each case on its merits (for guidance on referral to the police see chapter 11 and Annex C, particularly paragraphs 11.2 and C6).
4.29
If an adjudication is referred to the police it is important that the Governor/Controller does not immediately refer the charge to the Independent Adjudicator as this will signal the start of the 28 day period in which the latter must open the adjudication. If the police do not respond within 28 days then the independent adjudication will be out of time. The correct procedure is:

· Governor/Controller opens the adjudication, adjourns and refers it to the police;

· If the police confirm no action is to be taken the Governor/Controller reconvenes the adjudication and refers it to the Independent Adjudicator;

· If the police pursue charges then the Governor/Controller proceeds in accordance with chapter 11 of this PSO. 
4.30
Where a prisoner and/or his/her legal representative requests a copy of the record of an adjudication which has not yet been concluded the adjudicator must provide a copy of the papers free of charge.

Records  (see also Chapter 13)
4.31
The adjudicator must ensure that a legible record of proceedings is taken down on form F256. Form F256 is a document that may be required for a formal review of the hearing, including by English and European Courts. It need not be a verbatim transcript but it must indicate the way in which the adjudicator pursued the inquiry. If the charge is proved it must be clear from the record why the adjudicator rejected any defence put forward. The salient points of procedure will vary from hearing to hearing but form F256 must legibly record:

· The exceptional circumstances which led to a delay in serving the form F1127A – C outside the 48 hours limit, where this happened;
· Action taken in response to the accused's answers to the preliminaries;

· Action taken in response to any written statement other than the form F1127A - whether is it read out and if so at what stage of the hearing;

· How requests for witnesses are dealt with;

· The adjudicator's own consideration of the need to call any witnesses on his/her own account;
· Requests for legal representation, legal advice or a McKenzie friend or other representation or assistance, the reasons for those requests, and the grounds for the adjudicator's decision (form F256E is to be used for this);

· The adjudicator's response to any other requests, for example for an adjournment or for access to this manual, and the grounds for decisions made;
· The reason for any other adjournment;

· Any mitigating evidence the adjudicator has taken into consideration in deciding a punishment. Mitigation must be recorded in section 16 of the record of the hearing (form F256);
· Sufficient detail on the evidence put forward that a person coming fresh to the papers can make a reasoned judgement about the adjudication if there is a review.
4.32
Where two cases proceed together, the bulk of the hearing can be recorded on one form F256, and the form F256 relating to the other prisoner charged can simply refer to that record in section 14.

4.33
Where adjudicators use continuation sheets to record the details of the adjudication, every sheet must be numbered, dated and signed.

4.34
Although the record must eventually be on form F256 it does not necessarily have to be taken down on form F256 at the time but may be entered subsequently, for example from contemporaneous notes. It is good practice to keep a copy of the original note in such cases. An example might be if a member of staff later types the record of the hearing. The adjudicator must be satisfied that the subsequent note is an accurate record of the hearing.  The adjudicator who is responsible for the adequacy and accuracy of the record must then sign it. Should it prove necessary to amend the record of the hearing this must only be done for the purposes of accuracy. This must be done by striking through the original text and entering amendments above or adjacent to the deletions. Snopake, Liquid Paper or similar products must not be used for this purpose.   

4.35
Where an adjudication hearing is opened and the prisoner concerned is transferred to another establishment before it is concluded, all adjudication papers relating to the charge must be sent promptly to the receiving establishment. Photocopies should not be sent unless there is no alternative. The sending establishment should keep a photocopy of the originals until their receipt is confirmed by the receiving prison.

4.36
Immediately after an adjudication:

· Details of the offence, the finding and any punishment must be entered on the prisoner's adjudication record (F2050E) in the same terms as those entered on the record of the adjudication; 

· The F2050E entry must be checked and initialled by the officer managing the adjudication and present when the punishment was imposed. S/he must also initial the relevant space provided on form F256;
· Where an earlier suspended punishment has been dealt with the decision on that punishment must be recorded on the relevant previous form F256 and on the relevant F2050E;
· Any relevant information must be recorded on relevant computer records, such as LIDS.
4.37
The prisoner's core record and form F256 must be made available to the appropriate member of staff who will:

· Make any necessary amendments to the prisoner's key release dates;

· Inform the prisoner of any changes and record this on the back of the F2052A Inmate History;
· Take any other consequential action, for example notify the parole authorities.

4.38
The record of the hearing (form F256 and enclosures, including photographic evidence) must be retained at the establishment for three years after the adjudication in case of a subsequent complaint being made. Electronically recorded evidence, if used, must be retained for a minimum period of three months from the end of the adjudication hearing, a further nine months from the date of a response to a complaint to Headquarters and subsequently for as long as the case remains under review (including to the Prisons and Probation Ombudsman, National Courts or European Court of Human Rights).
Charges not proceeded with  
4.39 
Where it is not possible, for whatever reason, to pursue the charge either to dismissal or to proof beyond reasonable doubt, the adjudicator should not proceed with it. Such occasions may include:

· The prisoner’s discharge;

· The discharge of a co-accused which would render the procedure unfair because the accused could not present a proper defence. This will generally arise in the case of charges of fighting where the remaining prisoner could not properly put forward evidence to show self-defence or an assault;

· The witnesses were not available.  Examples include:

a) The discharge of a prisoner who is a material witness, such as the victim of an assault;

b) Where the witness is a member of the public and refuses to attend;

c) Where the witness is a member of the public and there are compelling security reasons for not allowing him/her to attend.

However, if there is other corroborative evidence, such as an eyewitness and        medical evidence, it is important that the adjudication is proceeded with; 

· The prisoner is not physically and/or mentally fit to proceed and is not expected to be fit within a time period which would allow the adjudication to be heard fairly (see paragraphs 2.25 to 2.27);    

· The form F1127A does not record sufficient detail for the prisoner to be able to prepare a proper defence and there is not enough time to issue a modified one;

· Charge not laid within the 48 hour limit and there were no exceptional circumstances;

· Charges have been adjourned for more than 6 weeks. In such a case the adjudicator (PS) must decide whether natural justice has been compromised by the delay in hearing the charge. A decision to proceed after more than 6 weeks must be accompanied by a note as to why the adjudicator believes that natural justice has not been compromised  (see paragraphs 4.26 and 4.27);
· When the Crown Prosecution Service (CPS) proceeds with a prosecution.
4.40
The adjudicator must tick the ‘Not Proceeded With’ box on the form F256, giving reasons.  Once this box has been ticked the adjudication is closed and cannot be re-opened. Where possible, the prisoner should be informed that the charge will not be proceeded with.

Minor Reports

4.41
Governors are authorised to operate Minor Reports systems to deal with certain charges against young prisoners and young offenders. It is for Governors to decide whether to operate minor reporting systems in their establishments. Minor reports have the benefit of offering swift punishment for minor lapses of discipline. Whatever procedures are in place must therefore provide for the speedy hearing of the report, and certainly within 48 hours of the alleged offence.

4.42
The charges which may be heard are those under paragraphs 6, 7 and 18,20-22,24-26 and 29 of YOI Rule 55 for those in YOIs or part of a prison designated as a YOI, and under paragraphs 5, 6, 17, 18-20, 21-23 and 25 of Prison Rule 51(17a, 20a and 24a are excluded) for remand prisoners aged under 21 (whether unconvicted or unsentenced) held in local prisons and remand centres. To qualify for inclusion in the minor reports systems, charges brought under YOI Rule 55 paragraph 29, or Prison Rule 51 paragraph 25 may only refer to other offences specified in this paragraph.

4.43
The punishments available where the minor report charge is proved are:

· A caution;
· Forfeiture of specified privileges for a period not exceeding three days;
· Stoppage of earnings for a period not exceeding three days;
· Extra work outside the normal working week for a period not exceeding three days and for not more than two hours on any day (YOI Rules only).

As with adjudication punishments, the punishment starts on the day it is imposed (see chapter 7 and Annex J).

4.44
Those conducting minor report hearings must have specific delegated authority from the Governor, must not be below the rank of senior officer and must have received approved minor report or adjudications training.

4.45
Minor report hearings are subject to all Prison or YOI Rules relating to adjudications, modified by the above restrictions on offences and punishments. Because the system should not be used for serious offences, segregation must not be used before the hearing.

4.46
Procedures must be conducted fairly in accordance with the rules of natural justice. The charge must be proved beyond reasonable doubt.

4.47
Those responsible for minor reports must ensure the following procedure is carried out:

· The reporting officer completes the minor report sheet in the Minor Report Book;
· The reporting officer passes the Minor Report Book back to the wing manager to check that a charge under the correct paragraph has been laid;
· The prisoner is given the notice of report in sufficient time to prepare a defence. There need not be the two-hour minimum required for a full adjudication. It is for the person hearing the minor report to be satisfied that the prisoner has had sufficient time;

· The wing manager ensures that the relevant person is informed that a minor report needs hearing.
4.48
If the person taking the minor report considers that medical advice is needed, the hearing should be adjourned for it. Particular care should be taken where there is any possibility that the prisoner may have a mental health problem (see also paragraph 2.19).

4.49
A record of the hearing must be kept in the Minor Report Book and the result noted in the prisoner's core record (F2050). Minor Report Books must be examined and initialled by the Governor or his/her deputy each week. There must be review meetings at least every three months chaired by the Governor or his/her deputy which staff authorised to conduct hearings should attend. These meetings must consider a review of diversity issues, including ethnic breakdown to ensure that no-one is singled out for charging and/or punishment for reasons other than his/her behaviour  (see Annex M).

4.50
Where minor reports systems operate, the option remains to hear any specific charge under the relevant paragraphs either at a minor report hearing or at a Governor’s adjudication. However it is not possible for a Governor to rehear a case which is already subject of a minor report hearing. No charge laid as a minor report can subsequently be heard as a full adjudication. Any quashing or mitigation would need to be under the arrangements set out in chapter 8.

CHAPTER 5:  EVIDENCE
General
5.1
It is for the adjudicator to assess the truth of each statement given in evidence and, where there is doubt, to try to obtain further information that will help the assessment. An example is where a prisoner’s defence is a simple contradiction of the evidence of a member of staff.

5.2
An adjudicator may need to assist an unrepresented prisoner who has difficulty framing questions, and will then be responsible for discovering from witnesses the information the accused seeks. Particular care will be needed where a prisoner has physical or mental impairments (see paragraphs 2.16 and 2.17).

5.3
The accused or his/her legal representative must hear, and have the opportunity to challenge, all the evidence. The adjudicator must not consider anything relevant to the alleged offence not brought out in the course of the hearing. However, the adjudicator may well have general knowledge of the background of the prison in which the incident is alleged to have taken place (see paragraphs 3.14 to 3.17).

5.4
The accused may ask questions directly of witnesses. Only if the opportunity is abused should the adjudicator insist on questions being put through him/her.

5.5
If the reporting officer is not available and the prisoner accepts the written evidence the adjudication may proceed provided that the prisoner has no objection. This must be recorded on the form F256. However, because of the longer gap between hearings referred to the Independent Adjudicator, it should be possible to arrange for the reporting officer to be available in independent adjudications.

Written evidence

5.6
The adjudicator may accept any relevant written evidence from the accused or witness(es).    A written statement may be accepted only if it is read out, and either the writer is present at the hearing so that the accused may have an opportunity of questioning, or the accused consents to it being accepted without having such an opportunity. The reporting officer may read his/her evidence from form F1127A Notice of Report, which will then be incorporated in the record of the hearing. The accused may present a written defence on the F1127C or any other paper. In this case s/he may read it out at the hearing or ask that the adjudicator read it out.  It will then be incorporated in the record of hearing also.

Physical evidence
5.7
It is important that physical evidence, including photographs, is retained and produced at the hearing. The accused must be allowed to ask questions about it in the same way as any other evidence. If there is a dispute relating to the location of an alleged offence it may be necessary for all relevant parties to visit the location in order to establish the facts. A note of the visit and what was discovered must be entered on the record of the hearing. Alternatively, another way of resolving such a dispute in evidence may be through the use of simple diagrams.

5.8
If electronically recorded evidence is used as a part of an adjudication the prisoner must be given the opportunity to question the evidence. Any electronically recorded evidence used in an adjudication must be retained for a minimum period of three months following the adjudication hearing, a further nine months from the date of a response to a complaint to Headquarters and subsequently for as long as it remains under review (including to the Prisons and Probation Ombudsman, the national courts or the European Court of Human Rights) (see paragraph 4.38).

Hearsay evidence  
5.9
The adjudicator may decide to accept hearsay evidence subject to the overriding requirement to be fair to the accused. First hand evidence is obviously preferable to hearsay evidence but there will be occasions, for instance where no members of staff witnessed the alleged offence or where an absconder from another establishment is being dealt with, when a reporting officer has to rely on what s/he has been told or has read.  If the accused pleads not guilty, a finding of guilt based solely on hearsay evidence would clearly be unsafe. Where an accused disputes the hearsay evidence and for this purpose wishes to question the witness, and where there are insuperable or very serious difficulties in arranging attendance, the adjudicator must refuse to admit that evidence or, if it has already come to notice, must expressly dismiss it from consideration.  If there are prisoner witnesses who are called but who refuse to give evidence the adjudicator must assess whether, in the light of their refusal to give evidence at first hand, the hearsay evidence is credible. Where there is any doubt the adjudicator must disregard the hearsay evidence. 

5.10
The provisions on hearsay evidence in paragraph 5.9 above do not apply to confirmation tests (as described in paragraph 6.51) presented in evidence in adjudications relating to the use or possession of controlled drugs. The adjudicator may take account of evidence provided by a confirmation test regardless of whether the laboratory scientist who conducted the test attends as a witness (see paragraphs 5.22 to 5.25).

Circumstantial evidence

5.11
There may be occasions when, in the absence of sufficient first hand evidence, it will be proper for an adjudicator to take circumstantial evidence into account. Circumstantial evidence is that which tends to suggest that the accused committed the offence as opposed to direct evidence that s/he did. It is unlikely that this alone will ever be sufficient upon which to reach a finding but it may add some substance to the information available, and therefore help to clarify the details of the alleged offence. For example, the showers have been damaged and the accused is the only person who has entered them since a member of staff checked and saw they were undamaged. Given the additional evidence of the member of staff, the adjudicator may decide to conclude beyond reasonable doubt, that the accused committed the damage even though he was not seen damaging them.

Witness issues

5.12
The accused should be asked to indicate in advance of the hearing the witnesses s/he would like to call so that arrangements can be made to make them available. The accused may still, during the course of the hearing, ask to call witnesses.

5.13
Any person employed by the Prison Service may be required to appear as a witness and give evidence as part of his/her duties (but see paragraph 5.32). The same is true of staff of contracted out prisons and services. Prisoner witnesses may be required to attend the adjudication but cannot be compelled to give evidence. If they decline, this must be recorded in the record of the hearing. Prisoner witnesses must not suffer a loss of pay from a standard prison pay scheme as a result of attending. It is immaterial whether or not evidence is offered. Other people may be invited to attend as witnesses but there is no power to compel their attendance. Copies of the letter of invitation and of the reply, if any, must be made available to the accused and form part of the record of the hearing. If the presence of the witness(es) is required by the accused and his/her evidence is deemed relevant to the hearing, and yet there are compelling security reasons why they should not be admitted to the prison or they decline to attend, charges against the prisoner may have to be dismissed. Witness costs must be borne by the prison.

5.14
An adjudicator has the discretion to refuse to call witnesses named by the prisoner or by the reporting officer but this must be done reasonably and on proper grounds and not, for example, for reasons of administrative convenience or because the adjudicator considers the case against the prisoner has already been established. The accused should first be asked what assistance or evidence the accused believes the witness might give. If the request is refused the adjudicator must give reasons and these must be noted on the record of the hearing.  A witness may be refused, for example:

· If it is clear that s/he was not present at a material time and has no relevant information to offer; or 

· If the adjudicator believes that the request is simply part of an attempt to make the hearing unmanageable; or

· If the adjudicator already accepts, as true, the evidence that the accused hopes the witness will confirm.  

5.15 
If a witness admits an offence against discipline during an adjudication, the adjudicator may need to consider charging them as a result of this. Factors to be considered will include the seriousness of the offence and any suspected coercion, threats or payment of the witness and whether these outweigh the need not to take any action which might deter prisoners from giving evidence at adjudications.   

5.16 
If, unknown to the accused, someone has witnessed the incident, and a member of staff knows this, s/he must bring this to the attention of the adjudicator. If the accused knows of a witness but refuses to help to identify that person, the adjudicator is under no duty to adjourn to allow for an investigation as to who the alleged witness may be.

5.17
It is important to consider whether a witness who has not been called by the accused or the reporting officer could give material evidence. The adjudicator is able to request a witness of his/her own volition and should do so if s/he believes the witness has material evidence to give.

5.18
If during an adjudication the adjudicator (PS) is in doubt about the prisoner's capacity or state of mind at the time of an alleged offence, the Healthcare Unit must be consulted. A doctor or health care professional can properly relate relevant confidential information as evidence at the hearing. Such information can be challenged in the same way as any other evidence. The adjudicator must dismiss a charge against a prisoner if it is considered, having heard all the evidence, that at the time of the alleged offence the accused could not, on medical grounds, be held responsible for his/her actions.

5.19
If the adjudicator (PS) believes that there are health reasons why a prisoner should not take part in the adjudication a doctor or registered nurse may be called to give evidence on the point. Ultimately, the adjudicator (PS) must decide, having listened to expert evidence, whether or not a prisoner is fit for adjudication. An adjournment may be appropriate if any incapacity is thought to be temporary.

5.20
The adjudicator may sometimes believe that a witness has been coerced to give evidence or intimidated to retract it. In these circumstances the adjudicator will have to decide on where the truth lies.  Reasons for any decision must be recorded on the form F256.

5.21
On leaving the adjudication room, a witness must not have the opportunity to talk to those waiting to give evidence.   

Requests for a laboratory scientist to attend as a witness
5.22
In the case of MDT confirmation tests, a prisoner can request that the relevant scientist attends as a witness. It is then for the adjudicator to decide whether or not s/he should be called. Such requests must be carefully considered on an individual basis in accordance with the guidance at paragraphs 5.9-5.14 & 5.23-5.25. It may be helpful to seek advice from Drug Strategy Unit, NOMS Directorate of Health Partnerships.

5.23
Where such a request is made the adjudicator (PS) should ask the prisoner why s/he wishes the witness to be called and should seek to establish what relevant evidence the prisoner believes the witness could give beyond that contained in the confirmation test certificate. Care should be taken to ensure that any issues raised by the prisoner, orally or in writing, are fully explained, understood and considered before making any decision to refuse or grant the request. Adjudicators (PS) should bear in mind the difficulties faced by prisoners in seeking to express and explain, unaided, challenges to scientific evidence.  Where, however, the prisoner has only general queries (such as the effects of passive smoking or possible contamination of the sample), the adjudicator may be able to deal with these issues by reference to the appropriate section of the MDT Manual (PSO 3601) and the supplementary guidance issued in this area without the witness being called.

5.24
A refusal to call the witness must be made on proper grounds (see paragraph 5.14).  Inconvenience is not a proper ground to refuse. If the adjudicator (PS) refuses any request for the relevant laboratory scientist to attend as a witness, the reasons for the refusal must be clearly stated and recorded on the form F256 in case of any subsequent review.

5.25
If the adjudicator decides to call the relevant laboratory scientist the adjudication will have to be adjourned. The laboratory carrying out urine analysis on behalf of the Prison Service will make the relevant laboratory scientist available at the request of the Drug Strategy Unit to whom all requests for expert witnesses must be directed.

Examination of witnesses
5.26
An accused must be allowed to ask questions of the reporting officer and witnesses. These questions should be asked directly and only if the accused or his/her legal representative abuses this should the adjudicator require questions to be put through him/her. The accused should not be prevented from asking questions of witnesses unless the adjudicator is convinced that they are irrelevant to the point at issue. The adjudicator, the reporting officer and the accused may all question witnesses.

5.27
In some cases, the evidence may lead the adjudicator to suspect that witnesses may have colluded. The adjudicator will have to judge for himself/herself the credibility of the witness(es). One common way of investigating offences more fully is to ask the accused and any witnesses to draw a diagram of where they were positioned at the material time.      

5.28
Adjudicators, as masters of their own proceedings, may stop questions which they judge to be irrelevant.

Allegations against staff made before or at an adjudication
5.29
If an allegation is made against a member of staff before or during an adjudication, whether by the accused or by a witness, the adjudicator should consider whether it is relevant to the charge being heard (either as part of a defence or mitigation). If the allegation is clearly not relevant the prisoner must be advised of the need to make it in writing if s/he has not already done so. The adjudication may continue, and the allegation should be investigated separately in the normal way.

5.30
If it is not clear whether the allegation is relevant, or if it is clearly relevant to the charge being heard, the adjudicator should consider what steps to take to allow a full investigation to take place. Often the adjudicator can thoroughly investigate the allegation at the hearing by calling witnesses and questioning the prisoner making the allegation. In these cases the adjudication may be concluded without a separate investigation being carried out.

5.31
In the remaining cases, where the allegation appears too weighty or complicated to be investigated adequately during the hearing, the adjudicator should open but then adjourn the proceedings to allow for a full investigation to take place separately. The adjudicator (PS) must ensure that any evidence that s/he subsequently takes into account when the hearing is resumed is made available to the prisoner and that witnesses are called if necessary. The adjudicator (PS) must ensure that s/he is not influenced by any matters arising out of the investigation of which s/he may become aware and which are not presented as evidence.  If there is a danger of such influence the resumed hearing must be conducted by a different adjudicator who comes to the proceedings afresh in order to preserve the de novo principle.

5.32
A member of staff cannot be compelled to incriminate himself/ herself at a hearing.  If allegations are made by an accused and a member of staff thereby becomes suspected of misconduct which could lead to a disciplinary charge, any further statement made by the member of staff concerned would be inadmissible in disciplinary proceedings unless s/he had first been cautioned in accordance with PSO 8460 Conduct and Discipline. The options would be either to stop questioning the member of staff pending a formal disciplinary investigation into the allegation or to continue the adjudication in the knowledge that whatever the member of staff says cannot be used in subsequent disciplinary action against him/her.

5.33 
Where the accused has alleged that a member of staff is racist, a racist incident report form must be completed and the Race Relations Liaison Officer should carry out an initial fact finding enquiry. If grounds exist the initial enquiry should be followed by an investigation. Saying someone is racist is not generally a racist remark. Depending on what else is said, it may be possible to charge under Prison Rule 51(20) or YOI Rule 55 (22).
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CHAPTER 6: 
OFFENCES

General

6.1
The guidance in this section is not comprehensive but presents an outline of the essential elements of disciplinary offences under the paragraphs in Prison Rule 51 and YOI Rule 55.  No charge must ever be laid which states ‘You have admitted to…’. Admitting to doing something is not an offence against prison discipline. Nor must a charge be worded ‘You have been discovered to...’ or ‘It has been discovered that you…’

6.2
Intent and recklessness are defined in Annex O.19.

.

Drug offences
6.3
There is no specific disciplinary offence under the Rules which refers to the possession or supply of controlled drugs; charges may be laid under Prison Rule 51, paragraphs 12, 13, or 15 or YOI Rule 55, paragraphs 13, 14, or 16 depending on the circumstances of the alleged offence. Such cases can also be referred to the police. Guidance is in Annex C.  Prison Rule 51 paragraph 24 and YOI Rule 55 paragraph 27 refer to receiving drugs (or any other article) specifically during the course of a visit.          
6.4 
As with other disciplinary offences a finding of guilt must not be reached unless the adjudicator is satisfied beyond reasonable doubt that the accused committed the offence with which s/he is charged. The offence of possessing an unauthorised article under Prison Rule 51, paragraph 12/YOI Rule, 55 paragraph 13 can apply not only to drugs themselves but also to articles used in connection with them, for example, a pen shown to have been used as a container for cannabis resin.   
6.5
Charges must be laid immediately on discovery of the alleged offence (see paragraph 2.4) and the charge must be formulated as `had in his possession a controlled drug...' or `had in his possession an article containing traces of a controlled drug namely...'. It must not be phrased `had in his possession a substance believed to be a controlled drug' or `had in her possession a substance which when tested with a British Drug Houses (BDH) or similar drug screening field test proved positive as a controlled drug'. A BDH test can show that a substance is possibly a drug but cannot prove it. Any charge or evidence that implies that it can prove this is misleading and may undermine the adjudicator's subsequent finding.  In addition to the laying of a charge a Governor or Director may refer the matter to the police for investigation and an adjudication will be opened and adjourned pending the outcome.  Small quantities of drugs or trace evidence of drugs on spoons, foil, scales or other items should not be subjected to an initial drug screening field test which destroys the available evidence and prevents full forensic confirmation, should it be required (see also paragraph 2.4).

6.6
If discovery of a controlled drug is not referred to the police for investigation, an adjudication may proceed. If a prisoner makes a clear and unambiguous admission of guilt, it is unnecessary to send the suspected substance for forensic analysis. If, however, during the course of the hearing, evidence is put forward which casts doubts upon the nature of the substance the adjudicator may decide to send it for forensic analysis. 

6.7
Where a prisoner is charged under Prison Rule 51, paragraph 9 or YOI Rule 55, paragraph 10 and has failed an MDT test, the sample must be sent for a confirmation test if the prisoner pleads not guilty or equivocates about his/her plea. If there is a possibility that a Class A drug has been administered (opiates, methadone, cocaine or LSD, confirmation must be obtained before a plea is taken. Guidance is to be found in paragraph 6.50. If the prisoner is charged under any other paragraph, a forensic test will not be required if it is clear that the prisoner is not contesting the nature of the substance but pleads not guilty to the charge. Where a prisoner makes a not guilty or equivocal plea or changes a guilty plea to one that is not guilty or equivocal, the substance must immediately be sent for forensic analysis. If a prisoner pleads guilty but then claims in his/her evidence or mitigation that s/he has tested positive for drugs because of taking another prisoner’s medication the adjudicator may wish to seek a confirmation test. The adjudicator may also consider charging the other prisoner under Prison Rule 51 paragraph 14/YOI Rule 55 paragraph 15 (see paragraph 5.15).

6.8
A statement by the prisoner in defence of a charge that, for example, s/he ‘Did not know the article was there’ or ‘Did not know the article had been used for smoking a controlled drug’ is a defence. Equally, a statement to the effect that s/he was exercising no degree of control over an article in the cell is a defence, even if the prisoner admitted knowing the article was there or had been used for smoking drugs. Whether these defences are believed is a matter for judgement by the adjudicator. 

6.9
Wherever possible, a sample should not be destroyed until after the proceedings have been completed and a finding has been reached, as additional analysis may be required in the course of the hearing. The only instance where this would not be possible is where the amount was so small that it was consumed in the original external forensic analysis.

6.10
Any sample retained after a hearing must be secured in a safe, designated as suitable for the purpose by the Governor/Director until it is handed over to the police to be destroyed.  A receipt must be obtained when it is handed over.

6.11
In the case of any subsequent request or complaint by the prisoner where the nature of the sample is called into question production of the forensic analysis report will be put forward as evidence that the article was that which it was alleged to be.

Racially aggravated & racist offences
6.12    There are four offences that deal with racially aggravated and racist offences against prison discipline. The offences cover: racially aggravated assault; racially aggravated damage or destruction of property; threatening, abusive or insulting racist words or behaviour; and displaying any threatening, abusive or insulting racist material. Specimen charges are set out below at paragraphs 6.17 - 6.21, 6.87 - 6.91, 6.101 - 6.105 and 6.123 - 6.127.  Generally a prisoner charged with a racially aggravated offence will also be charged with an appropriate non-racial equivalent offence, as an alternative charge.  

6.13   
An offence that is racist or racially aggravated should be treated more seriously than a similar offence which is not racist or racially motivated. The more serious nature of such offences should be reflected in the punishments given.

List of offences
PARAGRAPH 1 - COMMITS ANY ASSAULT
6.14
Specimen charge Under Prison Rule 51/YOI Rule 55, paragraph 1, commits any assault.  At [time] on [date] in [place] you assaulted [name] by punching him.
6.15
A prisoner will be guilty of assault if s/he applies unlawful force to another person.  Under the criminal law a person may also be guilty of assault if, without applying unlawful force, s/he causes another person to fear the application of immediate unlawful force to that person. This may be a suitable charge where a prisoner has spat on an officer. However, a charge under Prison Rule 51, paragraph 20 or YOI Rule 55, paragraph 22 will generally be more appropriate where there is no actual physical contact.  

6.16
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused applied force to another (or, subject to the guidance above, committed an act that caused another person to fear the immediate application of force to that person). It is not a defence to a charge of assault that the victim consented to be injured;

· The force was unlawful, in other words the accused did not use only that force which was reasonable in self-defence or to prevent the commission of a serious crime. What is reasonable will vary according to the circumstances of each offence as the accused honestly believed them to be, and bearing in mind that in a moment of attack an accused cannot always weigh exactly the amount of force required to resist.

PARAGRAPH 1(A) /2 - COMMITS ANY RACIALLY AGGRAVATED ASSAULT
6.17   
Specimen charge Under Prison Rule 51 paragraph 1A/YOI Rule 55, paragraph 2, commits any racially aggravated assault. At [time] on [date] in [place] you assaulted [name] by punching him whilst shouting “You black bastard”.

6.18  
The criteria for the act of assault remain as detailed in paragraph 1, commits any assault. An offence will be racially aggravated if: 

· At the time of committing the offence, or immediately before or after doing so, the offender demonstrates towards the victim of the offence hostility based on the victim’s membership (or presumed membership) of a racial group; or

· The offence is motivated (wholly or partly) by hostility towards members of a racial group based on the victim’s membership of that group.

6.19
A ‘racial group’ means a group of persons defined by reference to race, colour, nationality (including citizenship) or ethnic or national origins. Membership of a racial group includes association with members of that group and “presumed” membership of that group means presumed by the accused. It is immaterial in defining “racially aggravated” whether or not the accused’s hostility is also based on the fact or presumption that any person or group of persons belongs to any religious group; or any other factor not mentioned above. 
6.20  
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused applied force to another (or, subject to the guidance above, committed an act which caused another person to fear the immediate application of force to that person) and was demonstrating racially aggravated hostility before, during, or after the offence was committed. It is not a defence to a charge of racially aggravated assault that the victim consented to be injured;

· The force was unlawful, in other words the accused did not use only force which was reasonable in self-defence or to prevent the commission of a serious crime.  What is reasonable will vary according to the circumstances of each offence as the accused honestly believed them to be, and bearing in mind that, in a moment of attack, an accused cannot always weigh exactly the amount of force required to resist.

6.21 
Where a prisoner is charged with committing a racially aggravated assault, s/he should also, at the same time, be charged with committing an assault under paragraph 1 (see paragraph 2.7 for advice on simultaneous charging). If the adjudicator is satisfied beyond reasonable doubt that the accused committed an assault, but is not satisfied beyond reasonable doubt that the offence was racially aggravated, then the adjudicator must dismiss the charge under paragraph 1A. The adjudicator then can find the prisoner guilty of the charge under paragraph 1 (commits any assault). Similarly, if the adjudicator is satisfied beyond reasonable doubt that the accused committed a racially aggravated assault then the adjudicator must dismiss the charge under paragraph 1 and find the accused guilty of the charge under paragraph 1A.

PARAGRAPH 2/3 - DETAINS ANY PERSON AGAINST HIS WILL
6.22
Specimen charge Under Prison Rule 51, paragraph 2/YOI Rule 55, paragraph 3, detains any person against his will. At [time] (OR between [time] and [time]) on [date] in [place] you detained [name] against his will.

6.23
This charge is designed to deal with the hostage taker. It is important when laying and dealing with these charges to decide whether or not the victim colluded in events. Where collusion is suspected it may be appropriate to lay a charge under paragraph 3 either instead of or in addition to one under this paragraph if the incident has also involved a refusal to allow officers or anyone else working at the prison to enter a cell or any other part of the establishment.

6.24
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The victim was detained; this includes detention in the open. Freedom of movement must have been curtailed in some way by force or threat of force. Any item used as apparatus for restricting movement should be produced in evidence;  

· The detention was against the victim's will. If the incident was planned and executed as a joint venture freely entered into by all parties and remained in that state throughout it may be difficult to prove the detention was against the victim’s will. In this case, collusion would be a complete defence. Details of injuries sustained by the victim would tend to negate collusion, as would matters such as evidence of previous enmity between victim and accused. The adjudicator should investigate whether or not there has been any attempt by the accused to pressurise the victim into saying s/he was colluding. A hostage taking may begin with collusion and yet develop into an unlawful detention where one party changes his/her mind and wishes to surrender but is prevented from doing so by the other. The evidence of negotiators will be of importance in proving the lack of consent.

PARAGRAPH 3/4 - DENIES ACCESS TO ANY PART OF THE PRISON TO ANY OFFICER OR ANY PERSON (OTHER THAN A PRISONER) WHO IS AT THE PRISON FOR THE PURPOSE OF WORKING THERE
6.25
Specimen charge Under Prison Rule 51 paragraph 3/YOI Rule 55, paragraph 4, denies access to any part of the prison to any officer or any person (other than a prisoner) who is at the prison for the purpose of working there. At [time] (or between [time] and [time]) on [date] in [place] you denied access to [part of prison] to [name], an officer of the prison (or a person who was at the prison for the purpose of working there), by barricading your door.

6.26
This charge is designed to deal with barricades but is also appropriate, for instance, where the prisoner denies access without constructing a physical barrier.

6.27
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· Access was denied;

· The site was part of a prison or YOI;

· The person denied access was an officer (which in this context means a prison governor, prison officer, chaplain, medical officer, controller, prison director or prisoner custody officer) or anyone else (other than a prisoner) who was at the establishment for the purpose of working there.

 PARAGRAPH 4/5 - FIGHTS WITH ANY PERSON
6.28
Specimen charge Under Prison Rule 51 paragraph 4/YOI Rule 55, paragraph 5, fights with any person.  At [time] on [date] in [place] you were fighting with [name].

6.29
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused intentionally committed an assault by inflicting unlawful force on another person. Fighting is similar to assault or any other like charge in that self-defence is a complete defence. If the accused acted only in self-defence the force will not have been unlawful. It is not however a defence to a charge of fighting or assault that a prisoner consented to be injured;

· The assault must have been committed in the context of a fight with the other person. It is for the adjudicator alone to decide whether the conduct did or did not amount to a fight. The incident must amount to a fight in the ordinary sense of that word. It is implicit in the idea of a fight that another person must also have been involved in events. This does not mean that the accused can be found guilty only if the other person is also found guilty. The other person may have a defence, for example acting in self-defence. But it does mean that the other person must have applied force, whether by one or more blows or forceful resistance, to the accused. It may sometimes be helpful for the adjudicator to ascertain who started the fight.

See also paragraphs 4.12 and 4.13

PARAGRAPH 5/6 - INTENTIONALLY ENDANGERS THE HEALTH OR PERSONAL SAFETY OF OTHERS OR, BY HIS CONDUCT, IS RECKLESS WHETHER SUCH HEALTH OR PERSONAL SAFETY IS ENDANGERED
6.30
Specimen charge Under Prison Rule 51 paragraph 5/YOI Rule 55, paragraph 6, intentionally endangers the health or personal safety of others or, by his conduct, is reckless whether such health or personal safety is endangered. At [time] on [date] in [place] you intentionally endangered (or by your conduct you recklessly endangered) the health or personal safety of [name or names] by throwing a can of corrosive fluid to the ground.

6.31
A charge under this paragraph may, on occasion, be correct when a prisoner is alleged unlawfully to have abstracted electricity by tampering with the mains supply to wire up a radio or other electrical item. This should be done only when it is believed that the criteria in 6.32 can be established. In most cases the recommended action is to have in operation a local rule and then to lay a charge under Prison Rule paragraph 23 or YOI Rule, paragraph 26 (see below). Guidance on dirty protests can be found in PSO 1700 chapter 3 (see also paragraph 6.85 for further advice on dirty protests).

6.32
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The health or personal safety of at least one person other than the accused was endangered. In other words there was a definite risk of harm to the health and safety of at least one specific person;

· The danger was caused by the accused's conduct;

· The accused intended this to occur, or was reckless as to whether it would.

PARAGRAPH 6/7 - INTENTIONALLY OBSTRUCTS AN OFFICER IN THE EXECUTION OF HIS DUTY, OR ANY PERSON (OTHER THAN A PRISONER) WHO IS AT THE PRISON FOR THE PURPOSE OF WORKING THERE, IN THE PERFORMANCE OF HIS WORK
6.33
Specimen charge Under Prison Rule 51 paragraph 6/YOI Rule 55, paragraph 7, intentionally obstructs an officer in the execution of his duty, or any person (other than a prisoner) who is at the prison for the purpose of working there, in the performance of his work. At [time] on [date] in [place] you intentionally obstructed [name], an officer of the prison, in the execution of his duty (OR a person who was at the prison for the purpose of working there, in the performance of his work), by placing your foot in the door.

 

6.34
This charge covers physical obstruction but not exclusively so. A prisoner who deliberately provides false information to an officer might be charged with this offence.

 

6.35
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

 

· There was an obstruction of some sort, physical or otherwise;

 

· The person obstructed was an officer (as defined in 6.11 above) or anyone else (other than a prisoner) who was at the prison for the purpose of working there;

 

· The officer was attempting to carry out his or her duty, or the person was attempting to perform his or her work;

 

· The accused intended such a person to be obstructed in such a way. 

PARAGRAPH 7/8 - ESCAPES OR ABSCONDS FROM PRISON OR FROM LEGAL CUSTODY

 

6.36
Specimen charge Under Prison Rule 51 paragraph 7/YOI Rule 55, paragraph 8, escapes or absconds from prison or from legal custody. At [time] (OR between [time] and [time]) on [date] in [place] you escaped from HMP [name] (OR you absconded from the farm party OR you escaped from an escort).

 

6.37
Escaping or absconding refers to the act of getting clean away from the prison or legal custody. If the prisoner did not get beyond the boundary of the establishment in trying to escape, a charge under paragraph 25 or YOI Rule, paragraph 29, would be correct. If a prisoner at an open establishment absents himself or herself for a specific purpose, such as buying something in a nearby shop, with every intention of returning to the prison, then a charge under paragraph 18 or YOI Rule, paragraph 20 would apply.

 

6.38
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

 

· The prisoner was held in prison or in legal custody. The latter includes being escorted to or from a prison by a prison officer or a prisoner custody officer, or working on an outside party. A copy of the committal warrant should be produced in evidence together with the details of the provisional automatic release date or conditional release date at the time of the escape;
· The prisoner escaped or absconded. These terms are interchangeable since they are the same in law. It is for the adjudicator to decide whether the conduct alleged amounted to an escape, therefore the details of the charge should contain details of the events alleged and not merely "He escaped from HMP [name]";

· The prisoner had no lawful authority to do what s/he did. It would be a defence that s/he had been authorised by the Governor/Director to leave the prison or the control of the officer;

· The prisoner intended to escape. It must be shown that the prisoner knew s/he was leaving lawful custody without lawful authority. This may be proved by all the circumstances, for example the tools used, the actions of the accused after the escape, and explanations given on return to custody. It is a defence if the prisoner genuinely believed that s/he had authority to go where s/he did. Where an accused states that this is the case, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

PARAGRAPH 8/9 - FAILS TO COMPLY WITH ANY CONDITION UPON WHICH HE IS TEMPORARILY RELEASED UNDER PRISON RULE 9 /  YOI RULE 5
6.39
Specimen charge Under Prison Rule 51 paragraph 8/YOI Rule 55, paragraph 9, fails to comply with any condition upon which he is temporarily released, under Prison Rule 9, or YOI Rule 5. At [time] (OR between [time] and [time]) on [date] in [place], having been temporarily released, you failed to comply with the condition that you should [condition].

6.40
Where a prisoner is charged with failing to return, a frequently used defence is that s/he was not well enough to do so. Every licence issued under Prison Rule 9, or YOI Rule 5 should include a statement to be signed by a doctor if s/he considers that the prisoner is not fit to travel or to be conveyed to a prison health care centre. If the doctor has signed this before the licence expires the prisoner has a complete defence, though in such circumstances, one would probably not lay a charge anyway. If the statement has been signed by a doctor after the licence expires or some other form of medical certificate has been produced, the adjudicator must consider the circumstances to establish whether or not the paperwork shows that the prisoner was unfit to travel or to be conveyed to a prison healthcare centre. A prisoner who was physically prevented from returning due to circumstances that were genuinely beyond his/her control would also have a defence to a charge of failure to return.  

6.41
It should be a standard condition of the licence that it must be presented to a doctor if the prisoner feels too ill to return from temporary release. Failure to do so amounts to a breach of the conditions of the licence and therefore justifies a charge in those specific terms.

6.42
Prisoners who are alleged to have misbehaved whilst on any form of release on temporary licence (ROTL) may only be charged under Prison Rule 51(8) or YOI Rule 55(9) except where the allegation relates to the administration of controlled drugs (see Prison Rule 51(9)/YOI Rule 55(10)), or the consumption of alcohol when the following guidance should be followed:

· When a prisoner is released on temporary licence and has an additional licence requirement not to consume alcohol they should be charged under Prison Rule 51(8) or YOI Rule 55(9) “fails to comply with any condition upon which he/she is temporarily released under Rule 9 or YOI Rule 5; and/or Prison Rule 51(10) YOI Rule 55(11) “is intoxicated as a consequence of consuming any alcoholic beverage”; 

· Where a prisoner returns from a period of ROTL where there is no additional licence requirement not to consume alcohol, a prisoner should be charged with 51(10)/YOI Rule 55(11) “is intoxicated as a consequence of consuming any alcoholic beverage” where there is clear evidence through impairment testing that a prisoner is intoxicated as a consequence of consuming alcohol. For further advice see para 6.60 - 6.62 below. 

6.43
It is important to establish that the licence made clear what was expected of the prisoner whilst on temporary release and that the alleged behaviour contravened those conditions.  For example, it will not be sufficient to say that the prisoner "was arrested whilst released on temporary licence". A charge can only be brought if there is evidence that an accused contravened the conditions laid down in the licence. Prosecution for an alleged criminal offence whilst released on temporary licence does not debar disciplinary proceedings for other breaches of conditions of the licence.

6.44
Before a hearing under this charge the Governor must be satisfied that proceedings have not been taken against the prisoner under the Prisoners (Return to Custody) Act 1995   (see Annex C.27).
6.45
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· A temporary release licence, signed by a person with authority to do so, had been issued, its terms were clear and unambiguous and the prisoner was made aware of them. A copy of the licence, preferably the original, should be produced in evidence;

· The accused failed to comply with any one of the conditions. This includes the condition as to time of return;

· There was no justification for the failure to comply with any condition.

6.46
In punishing a prisoner found guilty of an offence relating to absence outside the establishment or a failure to return after being released on temporary licence the length of time the prisoner has been unlawfully at large should not automatically influence the level of the punishment. However it may be taken into account as an indicator of attitude in conjunction with others, such as whether the prisoner resisted arrest or surrendered himself/ herself, the pressures on the accused to surrender or not to return, the extent to which plans were made to stay at large indefinitely and so on. No account should be taken of any criminal offences committed by the prisoner while at large as the police may deal with such offences. Failure to return from release on temporary licence can be referred to the police.  Guidance is in Annex C.27 – C.29.

PARAGRAPH 9/10 - IS FOUND WITH ANY SUBSTANCE IN HIS URINE WHICH DEMONSTRATES THAT A CONTROLLED DRUG HAS, WHETHER IN PRISON OR WHILE ON TEMPORARY RELEASE UNDER PRISON RULE 9 /YOI RULE 5, BEEN ADMINISTERED TO HIM BY HIMSELF OR BY ANOTHER PERSON (BUT SUBJECT TO PRISON RULE 52/YOI RULE 56)
6.47
Specimen charge Under Prison Rule 51 paragraph 9/YOI Rule 55, paragraph 10, between [date] and [date] You had a substance in your urine which demonstrated that [controlled drug] has, whether in prison or on temporary release under Rule 9 (YOI Rule 5), been administered to you by yourself or by another person between the dates of [date] and [time and date].

6.48
Prisoners are to be charged under Prison Rule 51 paragraph 9/YOI Rule 55, paragraph 10 only as a result of samples taken under mandatory drug testing (MDT) provisions. The test must have been of the accused's urine or other authorised sample, not being an intimate sample. Prisoners must not be charged on the basis of positive test results obtained by way of any voluntary testing arrangement, for example, under voluntary or compliance testing.

6.49
Discovery of an alleged offence occurs upon receipt of an initial screening test that has given a positive result  (see paragraph 2.4 for further details about charging).  

6.50
At the start of a hearing, if the accused enters an unequivocal plea of guilt, the adjudicator may proceed on that basis. However a secondary confirmation test must be sought before a charge is concluded if there is a possibility that a Class A drug (opiates, amphetamines, methadone, cocaine or LSD) has been administered. For cannabis, barbiturates benzodiazapines and buprepophine, if s/he pleads not guilty or equivocates over a plea the hearing must be adjourned and the sample sent for a, confirmation. At a resumed hearing the result of the latter test must be admitted as evidence (see paragraph 2.4). If the accused contests the results of the confirmation test s/he may ask for the relevant laboratory scientist to attend as a witness and ask questions on the evidence (see paragraphs 6.50 - 6.53). Requests for the attendance of the laboratory scientist to attend as a witness must be considered by the adjudicator in the same way as requests for any other witnesses and in accordance with the guidance at paragraph 5.14. Further, the prisoner may arrange for an independent analysis of his/her sample (part of which will have been retained under mandatory drug testing procedures) and submit the results in evidence (see paragraphs 6.51 - 6.52 and Annex G). Opiates confirmation may reveal that a non-controlled drug has been administered (codeine or dihydrocodeine). In such cases, a charge under paragraph 9 must not be pursued. Instead, a new charge under paragraph 12 (possession of an unauthorised article) may be laid, with the discovery of the offence being the time stated on the confirmation fax report.   

Confirmation tests

6.51
The confirmation test certificate is hearsay evidence (see paragraphs 5.9 & 5.10).  However, notwithstanding the restrictions on the admission and use of hearsay evidence set out at paragraph 5.9, and subject to the over-riding need for fairness, the courts have accepted that laboratory evidence may be admitted in evidence, even when the prisoner disputes the result of the test, and the laboratory scientist is not called as a witness. The confirmation test certificate can be treated as an exception to the normal restrictions on the use of hearsay evidence because the quality of the evidence, and therefore the reliability of the evidence provided by the certificate means that its admission is much less likely to result in unfairness to the accused than is the case with hearsay evidence on other issues.  The actual level of the drug found in urine at the confirmation stage must be reported on the confirmation certificate (see Annex O – R v Wynter). The level of drug detected can be influenced by a number of different factors including the amount of drug taken, the time the sample was taken and the metabolic characteristics of the individual. Adjudicators must not use the level of drug detected as a measure of the seriousness of the offence. 
Procedures for independent analysis 
6.52
Prisoners are entitled to have a sample that test positive under the MDT programme analysed by an independent laboratory before any disciplinary proceedings concerning that charge are completed. This practice is an important procedural safeguard and integral feature of the overall fairness of the MDT programme. This entitlement also exists when a prisoner is charged with possession of an unauthorised article where it is thought to be a drug as a result of a positive MDT.

6.53  Drug Strategy Unit (NOMS Directorate of Health Partnerships) have provided a clear framework and timetable which prisoners and their legal representatives are required to follow when obtaining an independent test. Guidance can be obtained in PSO 3601, Appendix 17 and Annex G of this manual.

6.54
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· A controlled drug was administered. There must have been a test of an approved sample from the accused prisoner made under mandatory testing arrangements, which confirmed the presence of a controlled drug in the sample tested. There must have been no significant irregularities in the chain of custody procedures so that it can be confirmed that the sample provided by the accused was the one tested and is the one referred to in the test report presented to the adjudicator. The adjudication liaison officer should check that these points are correct before charging. However, if anything becomes apparent at the hearing which throws doubt on the correctness of procedures, it must be investigated and, if significant, the charge must be dismissed. It is for the adjudicator to decide what would amount to a significant irregularity. Clerical errors, such as a wrong spelling of a name or an incorrect digit in a number, might not be significant. A failure to record a name or number at all, however, would almost certainly be so; 

· The controlled drug must have been taken at a time when the accused was subject to Prison or YOI Rules. Correct dates entered in the particulars of the charge are therefore essential. The later date should be the date of collecting the sample; the former date should be the date of collection minus the minimum waiting period for the drug which tested positive (see Annex F regarding minimum waiting periods);   

· The prisoner had not been charged previously for misusing the same drug within a period of time which might mean that the current charge could have arisen from the same act of administration as the earlier charge (see Annex F regarding minimum waiting periods).  

6.55
The express defences These are set out at Prison Rule 52 and YOI Rule 56 (see Annex D). It shall be a defence for a prisoner charged with an offence under Prison Rule 51 paragraph 9 or YOI 55 Rule paragraph 10, to show that:

· The controlled drug had been, prior to its administration, lawfully in the accused's possession for his/ her use or was administered to the accused in the course of a lawful supply of the drug to him/her by another person;

· The controlled drug was administered by or to him/ her in circumstances in which s/he did not know and had no reason to suspect that such a drug was being administered; or

· The controlled drug was administered by or to the accused under duress or to him/ her without consent in circumstances where it was not reasonable for the accused to have resisted.

6.56
The wording of the offence clarifies that there is no need for additional evidence as to knowledge or intent where there is an absence of any credible explanation from the accused or any witness. The existence of the express defences provides sufficient safeguards for the accused. There is still a duty on the adjudicator to enquire into the elements of the offence, but there is no need for the adjudicator to enquire into a defence without being asked to unless credible evidence is presented which casts doubt on any of the elements of the offence.

6.57
There can be additional defences to the three express ones. It will, for example, be a defence to a current charge if the accused has already been charged with using the same drug within the minimum waiting period that could account for the current positive test. 

6.58
If a potential defence, including one of the express defences, is raised in some way other than by the accused, it must be investigated. This is particularly important where the adjudication liaison officer has investigated such a potential defence before charging and rejected it. His/her evidence must be produced at the hearing, since although the adjudication liaison officer may have rejected the defence the adjudicator may not.

6.59
The table of minimum waiting periods required before a prisoner may be charged or charged again must be available to the adjudicator and to the accused and be referred to in evidence (see Annex G). For advice on other drugs offences see paragraphs 6.3-6.11.
PARAGRAPH 10/11 - IS INTOXICATED AS A CONSEQUENCE OF CONSUMING ANY ALCOHOLIC BEVERAGE

6.60
Specimen Charge Under Prison Rule 51 paragraph 10/YOI Rule 55 paragraph 11 is intoxicated as a consequence of consuming any alcoholic beverage (but subject to Prison Rule 52A /YOI Rule 56A). At (time observed by reporting officer) you were seen to be intoxicated following the cessation of visits. 

6.61
This is the more serious of the two alcohol related disciplinary offences. It concerns the prisoner who is clearly intoxicated in contrast to the one who may merely have consumed a small amount of alcohol.

6.62
Evidence Before an adjudicator can be satisfied of guilt one or more of the following elements must be established beyond reasonable doubt:

· The accused was intoxicated. If the adjudicator is satisfied after hearing the evidence that the accused’s behaviour was affected beyond the point of self-control as evidenced by impairment testing, this will satisfy the test of intoxication. It will not be sufficient evidence for a finding of guilt if, for example, the behaviour was only exuberance and the prisoner was managed by verbal instruction; 

· The intoxication was wholly or partly as a consequence of consuming any alcoholic beverage. The evidence must be based upon the observations of the reporting officer carrying out the impairment tests, which include an assessment of not only the individual’s balance and co-ordination, but also the ability to pay attention, follow simple instructions and, more importantly, to divide his or her attention between multiple tasks. Indicators such as the slurring of speech, unstable gait or the smell of alcohol on the breath will be of significance. It will be important for the adjudicator to enquire into any other possible cause for the reported behaviour, for example the prisoner’s medical condition; 

· The accused consumed the alcoholic beverage; 

· The presence of alcohol can be determined by a positive breath test, which may in turn be submitted as evidence. However such a test alone is not sufficient evidence of the accused’s intoxication and can only be used as additional evidence alongside impairment testing. 

6.63
It will be a defence against this charge that the accused did not know or have reason to suspect that he was consuming alcohol, or that it was consumed without his consent when it would be unreasonable for him to have resisted.  
PARAGRAPH 11/12 - CONSUMES ANY ALCOHOLIC BEVERAGE WHETHER OR NOT PROVIDED TO HIM BY ANOTHER PERSON

6.64
Specimen Charge Under Prison Rule 51 11/YOI Rule 55 paragraph 12, Consumes any alcoholic beverage whether or not provided to him by another person (but subject to Prison Rule 52A /YOI Rule 56A). At (time observed by reporting officer) you were believed to have consumed an alcoholic beverage. 

6.65 This is the less serious of the two alcohol related disciplinary offences. It concerns the prisoner, who whilst not intoxicated, has consumed alcohol. Positive breath test results may be permitted in evidence.

6.66 
Evidence Before an adjudicator can be satisfied of guilt one of the two following must be established beyond reasonable doubt:
Either

That the accused’s observed behaviour was the consequence of consuming an alcoholic beverage. Similar indicators to those noted at paragraph 6.62 will be relevant though, under this paragraph it will not be necessary to prove intoxication. The evidence should be such as would lead a reasonable person to conclude that the accused had consumed alcohol,

 Or

That the reporting officer or another witness saw the accused consuming a substance believed to be an alcoholic beverage (e.g. the accused was observed drinking from a bottle or other container which was believed to have contained alcohol).

6.67   It will be a defence against this charge that the accused did not know or have reason to suspect that he was consuming alcohol, or that it was consumed without his consent when it would be unreasonable for him to have resisted. 
PARAGRAPH 12/13 - HAS IN HIS POSSESSION (A) ANY UNAUTHORISED ARTICLE, OR (B) A GREATER QUANTITY OF ANY ARTICLE THAN HE IS AUTHORISED TO HAVE
6.68
Specimen charge Under Prison Rule 51 paragraph 12(a) [or (b)]/YOI Rule 55, paragraph 13(a) [or (b)], has in his possession any unauthorised article [a greater quantity of any article than he is authorised to have]. At [time] (or between [time] and [time]) on [date] in [place] you had in your possession an unauthorised article, namely a razor blade (or a greater quantity of pillow cases than you were authorised to have, namely 12 pillow cases).

6.69
This paragraph is intended to cover in the case of (a) the possession of an article (for example drugs) which is unauthorised in itself, an article which may be authorised (such as a radio) but which is, in the particular case, unauthorised (perhaps, because it has been smuggled in), or an article which may have been authorised to a certain prisoner but not to the one in whose possession it is found. This may apply when a prisoner claims that the article is a gift from another prisoner. In the case of (b) the offence is intended to cover possession of more of certain articles than a prisoner is entitled to have. See paragraph 6.3 onwards for guidance on drug possession.

6.70
Evidence Before an adjudicator can be satisfied of guilt the following three elements must each be established beyond reasonable doubt:

· Presence: the article exists; it is what it is alleged to be and is found where it is so alleged;

· Knowledge: the accused knew of the presence of the article and its nature, for example that a substance was a controlled drug. Knowledge of its nature can be properly inferred from all the circumstances, for instance, whether it was hidden or whether the prisoner attempted to dispose of it before it was found. It is good practice for a reporting officer to question the prisoner as soon as an article is found so that his/her immediate reaction to its presence can be presented in evidence;

· Control: the accused exercised sole or joint control over the article. A prisoner who drops or throws away an article simply because s/he believes that it is about to be discovered may still be guilty of possession at an earlier stage if there is sufficient evidence that it was in his/her control before it was abandoned. Care will be needed in specifying the time the offence is alleged to have occurred on such a case.

6.71
In the case of charges under either section of Prison Rule 51, paragraph 12 or YOI Rule 55, paragraph 13 it will be necessary to show that the accused was aware of the restrictions on authorisation or quantity. A genuine belief that the article was authorised or that there were no restrictions on quantity allowed in possession would be a defence.  Where an accused states that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

6.72
If a prisoner is found in possession of a number of unauthorised articles the reporting officer may wish to consider a charge in respect of each. Alternatively a charge may be laid with a number of items and the adjudicator can delete items from the list as s/he wishes. However, if the prisoner later has a complaint upheld in respect of one of the articles, the whole adjudication would be quashed. If separate charges are laid, only the adjudication in respect of that one article would be quashed  (see paragraph 10.23).

PARAGRAPH 13/14 - SELLS OR DELIVERS TO ANY PERSON ANY UNAUTHORISED ARTICLE
6.73
Specimen charge Under Prison Rule 51 paragraph 13/YOI Rule 55, paragraph 14, sells or delivers to any person any unauthorised article. At [time] on [date] in [place] you delivered an unauthorised article, namely a razor blade to [name].

6.74
This charge is to be used for articles which in themselves are unauthorised, for example drugs, or articles which are not authorised for the giver. The charge represents a single offence that may be committed in two separate ways: selling or delivering. It is not necessary to show which of the two is involved.

6.75
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The article was sold or delivered by the accused to another person. The person to whom the article was sold or delivered does not have to be a prisoner;

· The item was unauthorised;

· A genuine belief that the accused was authorised to dispose of the item in that way would be a defence. Where an accused states that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

PARAGRAPH 14/15 - SELLS OR, WITHOUT PERMISSION, DELIVERS TO ANY PERSON ANY ARTICLE WHICH HE IS ALLOWED TO HAVE ONLY FOR HIS OWN USE
6.76
Specimen charge Under Prison Rule 51 paragraph 14/YOI Rule 55, paragraph 15, sells or, without permission, delivers to any person any article which he is allowed to have only for his own use. At [time] on [date] in [place] you sold (or delivered without permission) a radio which you were allowed to have only for your own use to [name].

6.77
The charge is to be used for articles that the prisoner is allowed to have but not pass on.  As in the case of charges under Rule 51, paragraph 13, YOI Rule, paragraph 14, it is not necessary to prove whether the article was sold or whether it was delivered. The charge represents a single offence that may be committed in two separate ways.

6.78
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The item was sold or delivered to another;

· The item was allowed only for the accused's own use; 

· In the case of delivering, that the accused did not have permission;

· A genuine belief that the item was not only for his/ her own use, or that s/he had permission to deliver it, would be a defence. Where an accused states that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

PARAGRAPH 15/16 - TAKES IMPROPERLY ANY ARTICLE BELONGING TO ANOTHER PERSON OR TO A PRISON / YOUNG OFFENDER INSTITUTION
6.79
Specimen charge Under Prison Rule 51 paragraph 15/YOI Rule 55, paragraph 16, takes improperly any article belonging to another person or to a prison/young offender institution. At [time] (or between [time] and [time]) on [date] in [place] you took improperly a radio belonging to [name] (or a cigarette belonging to Officer [name] or a ruler belonging to the Education Department or a sign belonging to HMP [name]).

6.80
This charge covers exclusively articles belonging to people other than the accused and can be considered as similar to the criminal charge of theft.

6.81
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· There was an article;  

· The article belonged to another person or to a prison. This charge covers exclusively articles belonging to people other than the accused and in many cases the only way of proving the charge beyond reasonable doubt will be to show to whom the article does belong;

· The accused assumed physical control of the article. Consequently, if an accused has signed for another prisoner's canteen purchases but has not yet taken possession of them s/he cannot be guilty of an offence under this paragraph. In these circumstances a charge of attempt under Rule 51, paragraph 25, YOI Rule 55, paragraph 29 might be appropriate. Similarly where a prisoner is found to have abused the PINphone system having previously signed a pro-forma setting out the terms and conditions of use, s/he cannot be guilty of an offence under this paragraph. The appropriate charge is Prison Rule 51, paragraph 23 or YOI Rule 55, paragraph 26, disobeys or fails to comply with any rule or regulation applying to him;

· The article was taken improperly. This means that the accused did not have permission to take it; 

· It will be a defence to a charge under this paragraph that the accused genuinely believed s/he owned the article or had permission to take it. Of course, where an accused gives evidence that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

PARAGRAPH 16/17 - INTENTIONALLY OR RECKLESSLY SETS FIRE TO ANY PART OF A PRISON /OR YOUNG OFFENDER INSTITUTION OR ANY OTHER PROPERTY, WHETHER OR NOT HIS OWN
6.82
Specimen charge Under Prison Rule 51 paragraph 16/YOI Rule 55, paragraph 17, intentionally or recklessly sets fire to any part of a prison /or young offender institution or any other property, whether or not his own. At [time] on [date] in [place] you intentionally (or recklessly) set fire to the gymnasium at HMP [name] (or a blanket or a book). 

6.83
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused set fire to a part of an establishment or other property: property is to be taken as meaning property of a tangible nature, whether real (for example land or buildings) or personal, including money, and also including creatures which are held in ownership;

· The accused intended to set fire to the property, or was reckless as to whether this would happen.

PARAGRAPH 17/18 - DESTROYS OR DAMAGES ANY PART OF A PRISON /OR YOUNG OFFENDER INSTITUTION OR ANY OTHER PROPERTY, OTHER THAN HIS OWN
6.84
Specimen charge Under Prison Rule 51 paragraph 17/YOI Rule 55, paragraph 18, destroys or damages any part of a prison /or young offender institution or any other property, other than his own. At [time] on [date] in [place] you destroyed (or damaged) a television set belonging to HMP [name] (or a radio belonging to [name]).

6.85
This may be an appropriate charge to lay where a prisoner is on a dirty protest (see also paragraphs 6.31, 6.113 and 6.116).     

6.86
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· Part of an establishment or other property was destroyed or damaged;

· The property did not belong to the accused;

· There was no lawful excuse to damage the property;

· That the article was damaged by the accused and that guilt is not determined merely on the basis of being in possession of a damaged article or is in occupation of a damaged cell;

· A genuine belief that s/he owned the property or was entitled to damage it would be a defence. Where an accused states that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

PARAGRAPH 17(A)/19 - CAUSES RACIALLY AGGRAVATED DAMAGE TO ANY PART OF A PRISON /OR YOUNG OFFENDER INSTITUTION OR ANY OTHER PROPERTY, OTHER THAN HIS OWN
6.87    
Specimen charge Under Prison Rule 51 paragraph 17(A)/YOI Rule 55, paragraph 19, causes racially aggravated damage to any part of a prison /or young offender institution or any other property, other than his own. At [time] on [date] in [place] you damaged a radio belonging to [name] which was playing Indian music whilst shouting “Bloody Paki music”.

6.88
The adjudicator must be satisfied that the article was damaged by the accused and that guilt is not determined merely on the basis of being in possession of a damaged article. In addition, the offence will be racially aggravated if:

· At the time of committing the offence, or immediately before or after doing so, the offender demonstrates towards the victim of the offence hostility based on the victim’s membership (or presumed membership) of a racial group; or

· The offence is motivated (wholly or partly) by hostility towards members of a racial group based on the victim’s membership of that group. 

6.89
A “racial group” means a group of persons defined by reference to race, colour, nationality (including citizenship) or ethnic or national origins. Membership of a racial group includes association with members of that group and “presumed” membership of that group means presumed by the accused. It is immaterial in defining “racially aggravated” whether or not the accused’s hostility is also based on the fact or presumption that any person or group of persons belongs to any religious group; or any other factor not mentioned above.

6.90     Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· Part of an establishment or other property was destroyed or damaged;

· the destruction or damage was racially aggravated;

· the property did not belong to the accused;

· there was no lawful excuse to damage or destroy the property;

· a genuine belief that the accused owned the property or was entitled to damage it would be a defence. Where an accused states that he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

6.91
Where a prisoner is charged with causing racially aggravated damage to any part of a prison/young offender institution or any other property, other than his own s/he should also at the same time be charged under paragraph 17/YOI Rules paragraph 18 with damaging any part of a prison (or young offender institution) or any other property, other than his own (see paragraph 2.7 for advice on simultaneous charging). If the adjudicator is satisfied beyond reasonable doubt that the accused committed an offence under paragraph 17/YOI Rules paragraph 18, but is not satisfied beyond reasonable doubt that the offence was racially aggravated, then the adjudicator must dismiss the charge under paragraph 17A /YOI Rules paragraph 19. The adjudicator can find then the prisoner guilty of the charge under paragraph 17/YOI Rules paragraph 18. Similarly, if the adjudicator is satisfied beyond reasonable doubt that the accused caused racially aggravated damage then the adjudicator must dismiss the charge under paragraph 17/YOI Rules paragraph 18 and find the accused guilty of the charge under paragraph 17A /YOI Rules paragraph 19.

PARAGRAPH 18/20 - ABSENTS HIMSELF FROM ANY PLACE WHERE HE IS REQUIRED TO BE OR IS PRESENT AT ANY PLACE WHERE HE IS NOT AUTHORISED TO BE
6.92
Specimen charge Under Prison Rule 51 paragraph 18/YOI Rule 55, paragraph 20, absents himself from any place where he is required to be or is present at any place where he is not authorised to be. At [time] on [date] you were absent from the dining hall where you were required to be (or you were in the cell of [name] where you were not authorised to be).

6.93
This charge can apply to incidents either within or outside the prison. If a prisoner absents himself/ herself without permission for a specific purpose, such as buying something in a local shop, with every intention of returning to the prison, then a charge under this paragraph would apply. A prisoner would have a difficult task to show that s/he intended to return directly if found outside a closed prison unless, of course, s/he had absented himself/ herself from an outside working party.

6.94
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused was required to be in a particular place or was not authorised to be in the place where s/he was found. It will be important to be able to show that any local instructions to prisoners are passed to them and to the accused in particular or that reasonable steps have been taken to pass instructions to the accused;  

· The accused was in fact absent from the place s/he was required to be or was in fact present at the place s/he was not authorised to be;

· The accused had no justification for his/ her actions;  

· A genuine belief that the accused was not required to be somewhere or was authorised to be in the place where s/he was found would be a defence. Where an accused states that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

PARAGRAPH 19/21 - IS DISRESPECTFUL TO ANY OFFICER, OR ANY PERSON (OTHER THAN A PRISONER) WHO IS AT THE PRISON FOR THE PURPOSE OF WORKING THERE, OR ANY PERSON VISITING A PRISON
6.95
Specimen charge Under Prison Rule 51 paragraph 19/YOI Rule 55, paragraph 21, is disrespectful to any officer, or any person (other than a prisoner) who is at the prison for the purpose of working there, or any person visiting a prison. At [time] on [date] in [place] you were disrespectful to [name], an officer of the prison (or a person who was at the prison for the purpose of working there or a member of the board of visitors or a visitor to another prisoner) by making a two-fingered gesture towards him.

6.96
This charge can include verbal, written and physical acts.

6.97
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· There was an act;

· The disrespect was directed towards a specific individual or group. This will be proved by all the circumstances, or perhaps by the content of verbal abuse;

· The act was disrespectful in the ordinary meaning of the term. This is for the adjudicator to decide in all the circumstances. What is disrespectful in some circumstances may not be in others;

· The person to whom the act was disrespectful was an officer (as defined in paragraph 6.27 above) or anyone else (other than a prisoner) who was at the prison for the purpose of working there, or a visitor to the prison;

· A genuine belief that, for example, the conduct was not disrespectful would be a defence. Where an accused states that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

PARAGRAPH 20/22 – USES THREATENING, ABUSIVE OR INSULTING WORDS OR BEHAVIOUR

6.98
Specimen charge Under Prison Rule 51 paragraph 20/YOI Rule 55, paragraph 22, uses threatening, abusive or insulting words or behaviour. At [time] on [date] in [place] you used threatening (or abusive or insulting) words or behaviour towards [name] namely by saying, "You wait till I get out I'll come round and kill you".

6.99 
It is important that it is shown how the action was threatening, abusive or insulting, but it may not always be necessary to establish at whom the action was aimed and it is not necessary to name an individual in every charge.

6.100 
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused performed a specific act or adopted a general pattern of behaviour or said specific words. This need not be a single incident as in the above specimen but may have continued over a period of time;

· The act, pattern of behaviour or words was either threatening, abusive or insulting.  These terms should be given their ordinary meanings, taking account of the circumstances of the case. It should be borne in mind that words or behaviour might be annoying or rude without necessarily being abusive or insulting. To find guilt it is only necessary to be satisfied that a reasonable person at the scene would consider the words or behaviour threatening, abusive or insulting.

PARAGRAPH 20(A)/23 - USES THREATENING, ABUSIVE OR INSULTING RACIST WORDS OR BEHAVIOUR
6.101  Specimen charge Under Prison Rule 51 paragraph 20(A)/YOI Rule 55, paragraph 23, uses abusive, or insulting racist words or behaviour towards [name] namely by saying: "You wait till I get out I'll come round and kill you, you black bastard".

6.102 
The criteria for whether words or actions are threatening or abusive or insulting remain the same as for an offence under Prison Rule 51 paragraph 20/YOI Rule 55 paragraph 22. However, in order to prove a charge under Prison Rule 51 paragraph 20A/YOI Rule 55 paragraph 23 it must also be proved that the threatening, abusive or insulting behaviour was racist, by demonstrating that the words or behaviour are motivated (either partly or wholly) by hostility to members of a racial group (whether identifiable or not) based on their membership (or presumed membership) of a racial group.

6.103
A “racial group” means a group of persons defined by reference to race, colour, nationality (including citizenship) or ethnic or national origins. Membership of a racial group includes association with members of that group and “presumed” membership of that group means presumed by the accused. It is immaterial in defining “racially aggravated” whether or not the accused’s hostility is also based on the fact or presumption that any person or group of persons belongs to any religious group; or any other factor not mentioned above.

6.104  Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused performed a specific act or adopted a general pattern of behaviour or said specific words. This need not be a single incident as in the above specimen but may have continued over a period of time;

· The act, pattern of behaviour or words was threatening, abusive or insulting. These terms should be given their ordinary meanings, taking account of the circumstances of the case. It should be borne in mind that words or behaviour might be annoying or rude without necessarily being abusive or insulting. To find guilt it is necessary to be satisfied that a reasonable person at the scene would consider the words threatening, abusive or insulting;

· In addition, the pattern of behaviour or words were racist as set out at paragraph 6.100 above.    

6.105
Where a prisoner is charged with the racist version of the offence s/he should at the same time also be charged under Prison Rule 51 paragraph 20/YOI Rules paragraph 22 (see paragraph 2.7 for advice on simultaneous charging). If the adjudicator is satisfied beyond reasonable doubt that the accused committed an offence under Prison Rule 51 paragraph 20/YOI Rules paragraph 22/), but is not satisfied beyond reasonable doubt that the offence was racist, then the adjudicator must dismiss the charge under Prison Rule 51 paragraph 20A/YOI Rules paragraph 23. The adjudicator can find then the prisoner guilty of the charge under Prison Rule 51 paragraph 20/YOI Rules paragraph 22. Similarly, if the adjudicator is satisfied beyond reasonable doubt that the accused used threatening, abusive or insulting racist words or behaviour then the adjudicator must dismiss the charge under Prison Rule 51 paragraph 20/YOI Rules paragraph 22 and find the accused guilty of the charge under Prison Rule 51 paragraph 20A/YOI Rules paragraph 23.

PARAGRAPH 21/24 - INTENTIONALLY FAILS TO WORK PROPERLY OR, BEING REQUIRED TO WORK, REFUSES TO DO SO
6.106  Specimen charge Under Prison Rule 51 paragraph 21/YOI Rule 55, paragraph 24, intentionally fails to work properly or, being required to work, refuses to do so.  At [time] on [date] in [place] you intentionally failed to work properly, by talking with other prisoners when you should have been cleaning (or At [time] on [date] in [place], being required to work in the metal shop you refused to do so).

6.107 This paragraph covers two distinct offences and it is important that the correct one is chosen.

6.108   Evidence of intentional failure to work properly Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused was lawfully required to work at the time and in the circumstances specified (for example, she was not an unconvicted prisoner who could not be required to work in the first place);

· The accused failed to work properly. In other words the alleged failure should be measured against a standard; 

· A genuine belief that the work was adequate would be a defence to this charge.  Where an accused states that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

6.109 Evidence of refusing to work Before an adjudicator can be satisfied of guilt beyond reasonable doubt  the following must be established:

· The accused was lawfully required to work at the time and in the circumstances specified (for example, that s/he was not an unconvicted prisoner who could not be required to work in the first place);

· The accused refused to work. This may be either by an act or an omission. The accused does not have to say "I refuse" but his/ her actions may amount to such refusal;

· A genuine belief that she was not required to work there and then would be a defence to this charge. Where an accused states that she held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

6.110 
If the prisoner claims to have been medically certified unfit to carry out the work she is required to do, care must be taken to investigate fully such a defence. If the prisoner claims to have been unfit to carry out such work but has not been medically certified as unfit the adjudicator may wish to seek evidence on the point.

6.111 
This is the correct charge to bring in respect of alleged offences at the place of work. A refusal to attend a place of work would constitute an offence under paragraphs 18 or 22 /YOI Rule paragraphs 20 or 25.

PARAGRAPH 22/25 - DISOBEYS ANY LAWFUL ORDER
6.112 
Specimen charge Under Prison Rule 51 paragraph 22/YOI Rule 55, paragraph 25, disobeys any lawful order. At [time] on [date] in [place] you disobeyed a lawful order to return to your cell.

6.113 
A lawful order is one which is reasonable and which a member of staff has authority to give in the execution of his/her duties. This may be appropriate where a prisoner declares an intention to commit any act, such as dirty protest, and staff order that the prisoner does not commit the act or that he desists from doing it. In relation to Mandatory Drug Test procedures, the Governor/Director has a duty to demonstrate in advance that an order to provide a sample is lawful. The MDT process is a single and continuous one for which separate orders cannot be given.

6.114 
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The action of a member of staff amounted to an order. An order is a clear indication by word and/or action given in the course of his/ her duties by a member of prison staff requiring a specific prisoner to do or refrain from doing something. Whilst it is desirable that such an instruction should be given verbally it need not be so to amount to an order. What is necessary is that there is a clear indication of what is required of the prisoner concerned. It is not necessary to preface any such instruction by words "This is an order", "I am giving you a direct order", or the like;

· The order was lawful;

· The accused did not comply with the order. The prisoner need not have said "I refuse" but it is important to be satisfied that s/he did not comply with the order within a reasonable period of time. Even if a prisoner eventually complies with an order, there may nevertheless be sufficient evidence to find him/her guilty under this paragraph where the adjudicator can be satisfied that the accused deliberately delayed compliance. This will depend on the particular circumstances of any case;

· The accused must have understood what was being required of him/ her.  

PARAGRAPH 23/26 - DISOBEYS OR FAILS TO COMPLY WITH ANY RULE OR REGULATION APPLYING TO HIM
6.115
Specimen charge Under Prison Rule 51 paragraph 23/YOI Rule 55, paragraph 26, disobeys or fails to comply with any rule or regulation applying to him. At [time] on [date] in [place] you disobeyed (OR failed to comply with) the regulation requiring you to attend roll check.

6.116
Rules or regulations of the prison can range from the requirements of Prison Rules to a local regulation of that particular establishment or wing. This is the recommended charge to bring when a prisoner is alleged unlawfully to have abstracted electricity by tampering with the mains supply to wire up a radio or other electrical item. For such a charge a local rule must be in force stating that prisoners must not:

· Tamper with cell electrical fittings, mains supply or circuitry;

· Wire up any equipment or article to cell electrical fittings, main supply or circuitry;

· Allow their property to be or continue to be so connected; use any equipment or article so connected.

In this way, prisoners using their radio when it is connected to the mains, but not having made the connection themselves, would nevertheless be in breach of the local rule. This may also be the recommended charge to bring when a prisoner is said to have misused the pinphone system. A local rule must be in force. 

It may also be appropriate charge for dirty protest if there is a local rule in force (see also paragraphs 6.31 and 6.83).

6.117
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The rule or regulation applied to the accused. The accused must have been aware of the rule or regulation or reasonable steps must have been taken to make him/ her aware. The latter may be shown, for example, by evidence from an induction unit or a member of wing staff that the rule in question has been explained or pointed out to the prisoner at some time in the past, or that the rule or regulation was displayed in such a fashion that it should have been clear to a prisoner passing it. In the latter case, the burden of proof will obviously be greater in the case of an illiterate or non-English speaking prisoner. It may be proved (perhaps in the case of kitchen workers or the like) that the prisoner had been given training and that the rules or regulations had been explained to him/her. Evidence that the prisoner had complied with the rule on previous occasions might be sufficient in any given case.  However, a genuine belief, reasonably held that the rule or regulation did not apply to the prisoner in question would be a defence to this charge. A breach of compact is not, in itself, a breach of a Rule;

· The rule or regulation was lawful. As is the case with paragraphs 21 and 22, or YOI Rule, paragraphs 24 and 25, it is important to show that the rule or regulation was lawful in respect of the particular prisoner concerned. Lawful has the same meaning as it does in relation to orders. A lawful rule or regulation is one which prison staff have the authority to impose in keeping prisoners in custody or one contained in Prison or YOI Rules or in any national or local instruction;

· The accused did not comply with the rule or regulation.

PARAGRAPH 24/27 - RECEIVES ANY CONTROLLED DRUG, OR, WITHOUT THE CONSENT OF AN OFFICER, ANY OTHER ARTICLE, DURING THE COURSE OF A VISIT (NOT BEING AN INTERVIEW AS IS MENTIONED IN RULE 38/YOI RULE 16)

6.118
Specimen charge Under Prison Rule 51 paragraph 24/YOI Rule 55 paragraph 27, receives any controlled drug, or without the consent of an officer, any other article, during the course of a visit (not being an interview such as mentioned in Prison Rule 38/YOI Rule 16). At [time] on [date] during the course of your visit you did receive [an article believed to be a controlled drug] or an article without the consent of an officer, namely [a £5 note].

6.119
This charge is specifically for prisoners who receive drugs and/or articles during the course of a visit, that is, from when the visitor and prisoner first meet until the visitor leaves the visits area, and immediately after a visit, including the searching area. Where the drug or article is discovered after the visit but not in the visits or searching areas, or there is some doubt the article was received during the visit then a charge under paragraph 12 (YOI paragraph 13) should be used. However if CCTV evidence shows that the drug or article was received during the visit then this charge should be used.

6.120 
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· That the prisoner received a controlled drug or other article during the course of the visit;

· That the prisoner knew the controlled drug or article existed;

· That the prisoner knew s/he did not have permission to have that article.

6.121
In the case of an article received during the visit, it must be established that the prisoner knew s/he did not have permission to accept such an article from his/her visitor. A genuine belief by the prisoner that permission had been granted to have that article (not being a controlled drug) would be a defence to the charge.

6.122
If a prisoner used the defence that s/he was passed the controlled drug or article from another prisoner during the visit, the charge may still be proved providing the adjudicator can establish beyond reasonable doubt that the controlled drug or article was received during the course of the visit.

PARAGRAPH 24(A)/28 - DISPLAYS, ATTACHES TO OR DRAWS ON ANY PART OF A PRISON THREATENING, ABUSIVE OR INSULTING RACIST WORDS, DRAWINGS, SYMBOLS OR OTHER MATERIAL
6.123  Specimen charge Under Prison Rule 51 paragraph 24(A)/YOI Rule 55, paragraph 28), displays, attaches or draws threatening, abusive or insulting racist words, drawings, symbols or other material. At [time] on [date] in [place] you displayed, attached or drew threatening, abusive or racist words, drawings, symbols or other material aimed towards [name or [group] namely by writing graffiti saying " Kill all Blacks".

6.124 The criteria for defining threatening or abusive or insulting remains the same as for an offence under paragraph 20 (YOI Rules paragraph 22). However, in order to prove a charge under paragraph 24A (YOI Rules paragraph 28) it must also be proved that the words, drawings, symbols or other material were racist by demonstrating that the material is motivated (either partly or wholly) by hostility to members of a racial group (whether identifiable or not) based on their membership (or presumed membership) of a racial group.

6.125 
A “racial group” means a group of persons defined by reference to race, colour, nationality (including citizenship) or ethnic or national origins. Membership of a racial group includes association with members of that group and “presumed” membership of that group means presumed by the accused. It is immaterial in defining “racially aggravated” whether or not the accused’s hostility is also based on the fact or presumption that any person or group of persons belongs to any religious group; or any other factor not mentioned above. 

6.126
Evidence Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused either drew, displayed, circulated or attached the material (or words) set out in the charge;

· The displayed, or circulated material was threatening, abusive or insulting and racist as defined in paragraph 6.16. It should be borne in mind that words, behaviour or slogans can be annoying or rude without necessarily being abusive or insulting. To find guilt it is necessary to be satisfied that a reasonable person at the scene would consider the circulated or displayed material either threatening, or abusive or insulting. In addition, the material (or words) must come within the definition of racist set out at paragraph 6.123 above;

· A genuine belief that the behaviour was not racially insulting or abusive would be a defence to this charge. Where an accused states that s/he held such a belief, the reasonableness or otherwise of the belief is a matter which may affect the credibility of the accused's evidence.

6.127
There is no directly comparable charge not involving a racist element. Consideration should be given to laying one of two other charges at the same time; either paragraph 20 (YOI Rules paragraph 22) uses threatening, abusive or insulting words or behaviour; or paragraph 17 (YOI Rules paragraph 18) destroys or damages any part of a prison, depending on the circumstances of the alleged offence (see paragraph 2.6 on simultaneous charging). If the adjudicator is not satisfied beyond reasonable doubt that the offence was racist s/he must dismiss the charge. If the prisoner has also been charged with any offence under either paragraph 20 or 17 (paragraphs 22 and 18 of the YOI Rules), the adjudicator may find the prisoner guilty of the charge provided s/he is satisfied beyond reasonable doubt of the accused’s guilt. Similarly, if the accused is found guilty of the racist charge under paragraph 24A (paragraph 28 of the YOI Rules) then any alternative charge must be dismissed.

PARAGRAPH 25/29
  (A)
ATTEMPTS TO COMMIT;
  (B)
INCITES ANOTHER PRISONER TO COMMIT; OR
  (C)
ASSISTS ANOTHER PRISONER TO COMMIT OR TO ATTEMPT TO COMMIT ANY OF THE FOREGOING OFFENCES

6.128 Whether (a)(b) or (c) is used the charge must specify by number one of the other paragraphs of Prison Rule 51 or YOI Rule 55.

6.129
Specimen charge (a) Under Prison Rule 51, paragraphs 25(a) and 7/YOI Rule 55, paragraphs 29(a) and 8, attempts to escape or abscond from prison or from legal custody.  At [time] on [date] in [place] you attempted to escape by running for the fence.

6.130  Evidence of attempting Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused did an act, which was more than merely preparatory to the commission of the intended offence. An example might be that the manufacture of a short rope out of knotted sheets would not constitute an attempted escape but were the rope long enough to descend into the grounds, might well do so; 

· The accused intended to commit the full offence. It is not necessary to show that it was one that s/he would be able to carry out (because, for example, the level of security was such that an attempted escape could not possibly have succeeded).

6.131
Specimen charge (b) Under Prison Rule 51, paragraphs 25(b) and 17/YOI Rule 55, paragraphs 29(b) and 18, incites another prisoner to destroy or damage any part of a prison or any other property, other than his own. At [time] on [date] in [place] you incited a group of prisoners to commit damage to a holding room in Reception.

6.132
Evidence of inciting Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· The accused's action was communicated to other prisoners. It is necessary to show that other prisoners were sufficiently near to be able to react to the incitement;

· The act was capable of inciting other prisoners to commit the full offence.  Incitement in this context means seeking to persuade another prisoner to commit a disciplinary offence, whether this is done by suggestion, persuasion, threats, pressure, words or implication. It does not matter that nobody in fact attempted to commit the full offence. It is for the adjudicator to decide whether the act was capable of inciting other prisoners and s/he should take into account the nature of the prisoners involved in deciding this;

· The full offence was either the subject of the incitement or the consequence of it.

6.133
Specimen charge (c) Under Prison Rule 51, paragraphs 25(c) and 7/YOIRules 55, paragraphs 29(c) and 8, assists another prisoner to escape or abscond from prison or from legal custody. At [time] on [date] in [place] you assisted [name] to escape by supplying him with sheets.

6.134
Evidence of assisting Before an adjudicator can be satisfied of guilt beyond reasonable doubt the following must be established:

· Another prisoner committed an offence. This may include an attempt. However, since Prison Rule, paragraph 25(c)/YOI Rule, paragraph 29(c) is dependent upon the commission of another offence, it would be a defence that the other prisoner was found not guilty of the substantive offence;

· The accused actively assisted in the commission of the offence. It is not sufficient that the accused was aware of and did not prevent the offence occurring. It is important that s/he did an act, which made the commission of the offence easier;

· The accused intended to assist the other prisoner.
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CHAPTER 7:  VERDICTS AND PUNISHMENTS       





The standard of proof
7.1
Before finding the charge proved an adjudicator must be satisfied beyond reasonable doubt that the prisoner has committed the offence with which s/he is charged. Otherwise the charge must be dismissed, regardless of how the prisoner has pleaded.

Mitigation and conduct report

7.2
The adjudicator may have heard mitigating factors in the course of hearing the evidence.  However, following a finding of guilt the prisoner must be asked whether s/he wishes to say anything in mitigation. This is an opportunity for the prisoner to explain his/ her actions.  If the prisoner asks to call any person to support a plea in mitigation this should be allowed unless the adjudicator is satisfied that the witness will not be able to give relevant evidence.  If no mitigation is put forward this fact must be recorded on form F256.
7.3
After any mitigation has been taken into account, the adjudicator should ask for the adjudication report (F256B) and the conduct report (F256C). Where necessary, fresh forms should be completed following an adjournment. The F256B is prepared from LIDS. The F256C should be completed by the prisoner’s personal officer or a member of staff who knows the prisoner. Its authorship must be clear since the prisoner must be given an opportunity to ask questions about it. The report is part of the record of the hearing. Reports should be based on facts about the prisoner’s behaviour during the current period of imprisonment. They should include comments about any recently closed F2052SH and/or any recent trauma the prisoner has suffered, such as witnessing a suicide or self- harm attempt. They should not include subjective assessments. A verbal report is acceptable, but it must not be taken directly from the prisoner's core record (F2050),which must not be present in the adjudication room (see paragraph 4.21). A verbal report is not acceptable where the hearing is in the prisoner's absence. Any discussion about the report must be recorded on the form F256 Record of Hearing. The adjudicator may choose to tell the prisoner that s/he is prepared to ignore the report to avoid a significant delay to the adjudication decision. Such action must be recorded on the form F256.

Giving reasons for decisions

7.4
Since a prisoner has the right to challenge an adjudication (PS), internally, through the Prisons and Probation Ombudsman and through the courts, s/he must be given reasons for the decision in order to exercise that right effectively. Reasons must be included in the F256.

Consistency of punishments and use of punishment guidelines 

7.5
Punishments may only be imposed in accordance with Prison Rules 55 to 60 and YOI Rules 60 to 63, 65 and 66 (see Annex D). It would, for example, be outside the Rules for an adjudicator (PS) to activate a punishment of suspended additional days or to place a prisoner on closed visits: this is an administrative action. A punishment is deemed as imposed when the adjudicator pronounces it.
7.6
Adjudicators (PS) must satisfy themselves that any punishment imposed is proportionate, taking into account the factors in paragraph 7.7. The key question to address is whether the punishment is justified, and also proportionate in the sense that a sledgehammer is not being used to crack a nut.
7.7
A punishment should take account of the circumstances and seriousness of the offence, its effect on the victim, the likely impact on the prisoner, the prisoner’s age, length of time to his/her release, and of behaviour during the present sentence. It should also take account of the type of establishment, the circumstances of the prisoner, the effect of the offence on the regime, the general order and discipline of a closed community, and the need to discourage the prisoner and others from repeating the offence. It may, in some cases, take into account a guilty plea but the adjudicator should be careful that the prisoner has not felt pressured to plead guilty. It is the adjudicator’s responsibility to ensure that a guilty decision is based on evidence, not on the prisoner’s plea alone.
7.8
Levels of punishments should be consistent within an establishment. Governors and Directors, in consultation with the Controller, must publish local punishment guidelines.  (See paragraphs 7.6 and 7.40) The guidelines should give information about the level of punishment that might normally be expected for particular offences (see paragraphs 7.6 and 7.35). The existence of punishment guidelines does not affect the discretion of the adjudicator (PS) to vary any punishment or impose a different punishment from the one suggested in the punishment guidelines. However, where the adjudicator (PS) departs from the punishment guidelines s/he must note the reasons on the form F256.   

7.9
It is desirable for adjudicators (PS) to ensure that when two or more prisoners are charged with offences arising out of the same incident, but the adjudications are carried out at different establishments, the punishments are consistent.

7.10   
Particular difficulties can arise where prisoners who have absconded or failed to return from temporary release are dealt with by the Governor or Controller of an establishment other than the one from which they absconded or to which they failed to return. Here, adjudicators (PS) should find out about the normal range of punishments at the original establishment with the aim of ensuring punishments received by prisoners in similar cases are consistent.

The application of punishments

7.11
The adjudicator must be aware of the physical and mental state of the prisoner when deciding punishment  (see also paragraph 2.19).

7.12 No particular punishment must be imposed if the adjudicator has any doubts about the ability of the prisoner to undergo the punishment.  

7.13
Any punishment other than additional days starts immediately unless:

· When imposed, it was ordered to be suspended; or

· It was ordered to start at the end of a period of punishment already being served or just imposed i.e. consecutively (but see paragraph 7.15);

· It is a different punishment as a result of a review. In this case the starting date will be the date on which the prisoner is informed of the change of punishment. 

7.14
Punishments expressed in terms of days continue for the consecutive number of days imposed. Therefore, a period of 14 days stoppage of earnings imposed on 10th May will end on 23rd May, regardless of how many days the prisoner actually works within that period.
7.15
If two or more punishments of the same kind are imposed at the same time for separate offences they may be ordered to run concurrently or consecutively.  Generally it will be good practice to impose concurrent punishments if the offences are part of the same incident.  If consecutive punishments are imposed the adjudicator must ensure that the result is not excessive for all the offences taken together.  Guidance on consecutive punishments of cellular confinement is given in paragraphs 7.27 -7.27H.  

7.16
Sometimes a prisoner may refuse to return to normal location after a period of cellular confinement.  If this happens on the last day of a punishment it is possible, on an adjudication the following day, to impose a further punishment of cellular confinement as the continuity of the punishment will have been broken (see paragraph 7.29 – further cellular confinement imposed on the same day as a previous period ended would be unbroken and therefore consecutive).  But adjudicators (PS) should first consider whether a further period of cellular confinement is the only appropriate punishment at that stage, and whether another course of action might be a more effective means of dealing with the problem.  Cellular confinement is a punishment for a disciplinary offence, and must not be used solely as a tool for managing prisoners’ problematic behaviour.
7.17
When imposing two or more punishments for the same offence adjudicators should note the concept of proportionality and ensure that the overall effect is not disproportionate for the seriousness of the offence. 

7.18
The adjudicator must ensure that the prisoner fully understands the effect of any punishment imposed.

Consideration of referral to police of more serious cases  

(see also paragraphs 4.28 – 4.30, chapter 11 and Annex C)
7.19
For more serious cases, adjudicators (PS) must ensure that they have fully considered the alternative of referring the matter to police. Only if this is not possible in the circumstances or there are very good reasons why a disciplinary hearing is more appropriate (for example if the alleged victim objects to the involvement of the police) should adjudicators (PS) use the disciplinary procedure instead.
Caution
7.20
A caution is available for any case where a warning seems sufficient to recognise the offence and to discourage its repetition. A caution cannot be combined with any other punishment resulting from the same charge, nor can it be combined with the activation of a suspended punishment.

Forfeiture of privileges

7.21
Only the privileges that fall within Prison Rule 8 or YOI Rule 6 may be withdrawn as a punishment, for a maximum period of 42 days for adult prisoners and 21 days for young offenders (this basically means the privileges that are listed in the IEP scheme for the establishment). Radios, newspapers and magazines, general and educational notebooks, drawing books, attendance at educational classes, and correspondence courses should not normally be forfeited. Any privilege to be forfeited must be specified. The purchase of postage stamps and PIN Phone credits and the use of the telephone should not normally be forfeited unless the circumstances of the offence are directly related to their abuse.   Statutory gym is not a privilege and must not be withdrawn as a punishment. Where classes are a paid activity they must not be forfeited as a privilege (see also paragraph 7.22). Religious activities, whether attendance at worship or other activities organised by chaplains and visiting ministers, are not a privilege (see also paragraph 7.45 for unconvicted prisoners).

Exclusion from associated work or activities
7.22
Exclusion from associated work may be given as a punishment for adult prisoners for a period not exceeding 21 days and should be served on normal location. The punishment must not in itself involve forfeiture of any other privileges except those that are incompatible with exclusion from associated work. For young offenders the corresponding punishment is up to 21 days removal from any particular activity of the YOI, other than training courses, work, education or physical education provided under YOI Rules 37-41.

Combination punishments involving forfeiture of privileges and exclusion from associated work or activities
7.23
Adjudicators should be careful that a combination of forfeiture of privileges with exclusion from associated work or activities does not amount to cellular confinement by another means. In order to ensure that such a combined punishment can be clearly differentiated from the conditions of cellular confinement adjudicators should ensure that, if possible, the punishment is served on normal location rather than in the segregation unit. A combination of forfeiture of privileges and exclusion from associated work or activities must not exceed 21 or 10 days (the maximum allowable for cellular confinement) (see paragraph 7.6).
Stoppage of earnings

7.24
The adjudicator may stop all or part of a prisoner's daily pay earned while in prison custody, excluding sums paid into a private bank account to which the prison does not have access, up to a maximum amount equivalent to 84 days full pay for adult offenders and 42 days full pay for young offenders. Prisoners should normally be able to purchase postage stamps and PIN Phone credits (see paragraph 7.21).   

7.25
The amount must be calculated as a percentage of the pay the prisoner is due to receive during the period indicated in the punishment. ‘Pay’ is gross prison earnings exclusive of bonuses but inclusive of performance related or piece rate earnings. A bonus is an ad hoc payment for exceptional work, doing extra hours or work which is in addition to the prisoner’s paid work.

7.26
There is no power under the Prison Rules to impose a fine and any stoppage of earnings must not be expressed as a fine or as a fixed amount.

Cellular confinement

7.27
An adjudicator may impose cellular confinement for a maximum period of 21 days for adult prisoners and 10 days for young offenders aged 18 or over found guilty of a single offence, for each of two or more unconnected offences adjudicated at the same time, or collectively for two or more charges arising out of the same incident.  In all cases adjudicators should first consider whether cellular confinement is proportionate to the seriousness of the offences and will be an effective deterrent to further offending, as well as the likely impact on the individual prisoner – particularly if he or she may be vulnerable.  Chapter 8 of PSO 2700 (Suicide Prevention) recommends that prisoners at risk of suicide or self-harm should be punished with cellular confinement only exceptionally.  Safer Custody Teams should develop local policies on these lines, encouraging involvement of different functions and support mechanisms, monitoring levels of risk, and resolving any issues that arise through their Continuous Improvement Plan.  Alternative punishments or ways of influencing the prisoner’s behaviour should be considered.  Adjudicators should remember that prisoners in cellular confinement are comparatively isolated and effective safeguards to alleviate the potentially increased risk of self-harm must be in place.  Local protocols should ensure that prisoners have diversionary material (appropriate to their risk level) available to distract them from brooding, and in this context adjudicators should carefully consider whether an additional punishment of loss of privileges (e.g. TV) is likely to increase the risk.  If cellular confinement is still assessed as the most appropriate punishment, then adjudicators should normally impose a number of days less than the maximum, and consider whether the punishment should be suspended.
7.27A
Before any punishment of cellular confinement, including a suspended punishment and a further punishment added to a previous punishment still being served, is imposed or activated, a medical practitioner or registered nurse must first complete an Initial Segregation Safety Screen, and the adjudicator must take account of any medical advice that the punishment is unsuitable when making his/her decision. 

7.27B
Situations may arise in which a prisoner currently serving a punishment of cellular confinement previously imposed under paragraph 7.27 (referred to as Period 1), is found guilty of one or more further offences which the adjudicator considers warrant an additional period of cellular confinement. In such circumstances, s/he may impose further days (Period 2) consecutive to the previous punishment, so as to bring the total being served up to a maximum of 28 days for adults and 13 days for young offenders.  As in paragraph 7.27, the adjudicator should consider whether a period less than the maximum would be appropriate.

7.27C
If, during Period 2, a prisoner is again found guilty of one or more further offences at the same time, and the adjudicator considers that a punishment of a third additional period (Period 3) of cellular confinement is appropriate, s/he may impose further days consecutive to the previous punishment so as to bring the total currently being served up to a maximum of 35 days for adults and 16 days for young offenders (or, as above, impose a period less than the maximum).  Alternatively, if the offence is serious but the adjudicator considers that an additional period of cellular confinement would not be an effective punishment for the prisoner at this stage, s/he may refer the charge to the independent adjudicator (unless the prisoner is serving an indeterminate sentence, when the adjudicator (PS) should continue to deal with him/her).  

7.27D
If the offences committed during Period 2 are not serious enough for a punishment of cellular confinement the adjudicator may impose lesser punishments, concurrent or consecutive to the cellular confinement already being served.  This may be preferable to a punishment of further consecutive cellular confinement.    

7.27E 
If a prisoner is charged with any further serious offences during Period 3 they may be referred to the independent adjudicator (unless the prisoner is serving an indeterminate sentence).  Less serious charges should be dealt with by the adjudicator (PS) in the normal way.  

7.27F
If an adjudicator (PS) considers that the circumstances of the offence(s) warrants a punishment outside the guidelines above, the reasons for this decision must be noted on the F256.  The adjudicator (PS) should bear in mind that any more severe punishments than those recommended here should not normally be imposed and are likely to be successfully challenged if the prisoner seeks a review.    

7.27G.
If a prisoner is found guilty of further offences after a previously imposed period in cellular confinement has been completed the case should be dealt with as described in paragraph 7.27.  See also paragraph 7.16.

7.27H
At any stage while a punishment of cellular confinement is being served the governor may remit part or all of the days remaining to be served if s/he considers that the punishment has served its purpose and the prisoner is ready to return to normal location, or if healthcare staff advise that the punishment should be terminated on health grounds.
7.28
Adjudicators must not give any punishments of confinement to a cell or room to any prisoner who was under 18 at the time the disciplinary offence was committed.
7.29
For the purposes of calculating when a prisoner has served his/her period of cellular confinement, any part of a day spent in cellular confinement counts as a whole day.  Therefore, if an adjudicator gives a prisoner one day’s cellular confinement, the prisoner must be returned to normal location on the day the punishment was given.

7.30
Prisoners serving a punishment of cellular confinement must be located in an ordinary cell set aside for the purpose, though this need not be in the segregation unit. A bed and bedding, a table and a stool or chair must be provided in the cell and must not be removed as a punishment. There must be access to sanitary facilities at all times. Other furnishings and fittings may be provided at the discretion of the Governor/Director. 
7.31
Prisoners serving a punishment of cellular confinement must be allowed all normal privileges except those that are incompatible with cellular confinement, unless a punishment of forfeiture of privileges has also been imposed (but see paragraph 7.6). Privileges which should normally be compatible are a reasonable number of personal possessions, cell hobbies and activities, entering public competitions, and own clothes and footwear where these have already been allowed. Use of canteen and private cash will also be compatible where canteen purchases are delivered direct to the prisoner.

7.32
Prisoners' entitlements to correspond, exercise, and make applications to the Governor, seconded probation officer, chaplain and Independent Monitoring Board, are unaffected by cellular confinement. Prisoners will be allowed to attend the main service of their religion unless prevented under PSO 4550. Prisoners will be allowed to have books within the limits set out in Standing Orders (or PSOs when they supersede Standing Orders). Visits and access to a telephone should be allowed unless the prisoner's behaviour and attitude make removal from cellular confinement impracticable or undesirable. Visits should take place at a time or place away from other prisoners. 
7.33   A prisoner serving a punishment of cellular confinement is subject to the observational requirements applying when segregated under the provisions of  PSO 1700.

7.34
The Governor/Director must ensure that the Healthcare Unit and chaplain are informed daily of prisoners in cellular confinement.  

Additional days  

7.35
Additional days may only be imposed by an Independent Adjudicator. Where an adjudicator (PS) considers that a charge warrants a punishment of additional days, the charge may be referred to an Independent Adjudicator (see chapter 13). 

7.36
Two or more punishments imposed at the same time for separate offences will be treated as consecutive unless ordered to run concurrently. Punishments for related offences arising from a single incident must not exceed 42 days in total. The full term of a determinate sentence cannot be extended by punishments of additional days.

7.37
If a prisoner has been given a parole date the Parole Board must be informed of any punishment of additional days as it may decide to alter the date.

7.38
Additional days may only be imposed on prisoners serving determinate sentences (i.e., short-term or long-tem prisoners as defined by the Criminal Justice Act 1991, or fixed term prisoners as defined by the Criminal Justice Act 2003); prospective additional days may be imposed on remand prisoners, contingent on their later conviction and receipt of a determinate sentence.  The definitions in the Acts do not include prisoners serving indeterminate sentences, i.e., life imprisonment (including detention at Her Majesty’s pleasure, custody for life, etc), Imprisonment (or Detention) for Public Protection (IPP), or those subject to Detention and Training Orders (DTO), and these prisoners are therefore not liable for punishments of additional days.  Civil prisoners (e.g., fine defaulters and those held for contempt of court) were eligible for additional days under the 1991 Act, but this provision was omitted from the 2003 Act that currently applies.  Additional days are also not available as a punishment for foreign national prisoners who have served a determinate sentence of imprisonment and are now held solely under immigration powers, although they may receive other punishments.  Prisoners released on licence and subsequently recalled to serve the remainder of their sentence in custody may not be given additional days beyond their Sentence Expiry Date (SED).
7.39
Additional days will not change the parole eligibility dates of prisoners sentenced before 1 October 1992, but such punishments must be notified to the Parole Board immediately so that any approved parole date may reflect the additional days. Parole eligibility dates of long-term prisoners sentenced after 1 October 1992 will be automatically extended by any punishment of additional days.

Consideration of alternative punishments to additional days
7.40
Before making a decision to refer a charge to the Independent Adjudicator the adjudicator (PS) must ensure that they have considered whether any other punishment available to them would be more appropriate, given all the circumstances of the case. Adjudicators must satisfy themselves that such a punishment imposed is proportionate, taking into account the nature of the offence, its effect on the victim, the impact on the running of the prison, the likely impact of the punishment on the prisoner, the age of the prisoner, the conduct during the current period of imprisonment and the length of time remaining until the prisoner’s release. The key question to address is whether the punishment is justified, and proportionate in the sense that a sledgehammer is not being used to crack a nut (see paragraph 9.9).

7.41
Care should be taken when two prisoners, one prisoner serving an indeterminate sentence and the other, a determinate sentence, have acted together in the same incident and are judged to be equally culpable. In some situations, it may be appropriate to impose a punishment of additional days on one and not the other, for example, in a serious incident.   However, an adjudicator would normally be expected to deal with two or more perpetrators in the same way (see also PSO 4960, paragraph 4.41, reproduced in Annex K). 

 Prospective punishment of additional days

7.42
Prospective punishments of additional days may only be imposed by the Independent Adjudicator. Unconvicted and unsentenced prisoners may receive a prospective punishment of additional days which will be taken into account in calculating the date of release if a custodial sentence is subsequently imposed. Punishments for related offences arising from a single incident must not exceed 42 days in total. 

Extra work

7.43 This is available only under the YOI Rule 65, in respect of young offenders. The extra work will be outside normal working hours, for a maximum period of 21 days from the date punishment is imposed, and with not more than two hours extra work on any day. The work is to be carried out at a normal pace.

Removal from  wing or living unit
7.44
The maximum period for removal from wing or living unit is 28 days for adults and 21 days for young offenders. The prisoner or young offender must take part in normal compulsory regime activities, including work, education, physical education and training with other prisoners/young offenders, but will be held in a cell or room away from his/her wing or living unit for the rest of the time. Governors or Directors must ensure that only the minimum loss of privileges results.
Possessions of unconvicted and unsentenced prisoners

7.45
Unconvicted prisoners may be punished by forfeiture for any period of their right to have books, writing materials and other means of occupation and, if a charge of escaping or attempting to escape is proved, of the right to wear their own clothing.

Suspended punishments
7.46
An Independent Adjudicator may order any punishment other than a caution to be suspended for up to six months so that it cannot take effect unless the prisoner commits another disciplinary offence in the suspension period. An adjudicator (PS) can order any punishment other than additional days and a caution to be suspended for up to six months.  An individual punishment must not be suspended in part.  Where an adjudicator combines a number of punishments for a single report, each component is an individual punishment.  Therefore if one gives forfeiture of privileges, such as stoppage of earnings, and cellular confinement one can suspend either the stoppage of earnings or cellular confinement or both. Care should be taken to ensure that the part of the punishment that is suspended is proportionate and the punishment is not weighted more heavily as a result of the suspension. A punishment of cellular confinement, if suspended, still requires the doctor to confirm that there are no medical reasons why the punishment should not be imposed.

7.47
If a prisoner commits a further offence against discipline during the period of suspension of an earlier punishment, the activation of a suspended punishment should not be automatic. Each case must be decided on its merits. An adjudicator may, irrespective of any punishment given for the later offence:

· Activate the suspended punishment in full;

· Activate the suspended punishment in part, in which case the remainder will lapse;

· Change the suspension period by directing the punishment to remain suspended for up to six months from the date of the current adjudication;

· Take no action on the suspended punishment(s).


An adjudicator (PS) must not activate a suspended punishment of additional days or prospective additional days.

7.48
A punishment partly or fully activated can be directed to take effect immediately or to be consecutive to a punishment imposed for the later offence (see also paragraph 7.27).

Interruptions to punishment
7.49
Days spent either in hospital or as an admitted patient in a prison healthcare centre will be included in the punishment period, even though the punishment may not continue as a result of the prisoner’s location. Therefore, a prisoner who is subject to loss of privileges, including use of radio, but who is in hospital, may possibly have access to a radio as part of the equipment around his/her bed.  

7.50
Days on which a prisoner attends court or organised work, such as Community Service Volunteer (CSV) will count as part of a punishment period.  

7.51
Should a punishment be interrupted, for instance, when a prisoner is released on bail or is unlawfully at large, the balance of the punishment must be served if the prisoner returns to custody in connection with the same legal proceedings or is recaptured (but see paragraph 7.53 below).

7.52
 If the start of punishment is delayed more than 24 hours, or is interrupted for any reason, an adjudicator will assess the prisoner before the punishment is started or resumed. This may happen, for example, where a prisoner is taken to hospital immediately after the adjudication and returns a day later. 

7.53 
If a period of cellular confinement is interrupted the punishment lapses and must not be re-activated.

Administrative action
7.54
Neither the punishment nor any entry on form F256 must refer to administrative action or a recommendation for such action (for example, placing on Rule 45/YOI Rule 49, return to a closed prison, or disposal of exhibits). If such an action is to be taken it must be separate from and be seen to be separate from the hearing.

7.55
The Incentive and Earned Privileges scheme must operate separately from the discipline system. 
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CHAPTER 8: TERMINATION, MITIGATION AND REMISSION OF PUNISHMENTS
Powers of the Home Secretary

8.1
Prison Rule 61(1) and YOI Rule 64(1) give the Home Secretary the power to quash any finding of guilt made by an adjudicator (PS) and to terminate or mitigate any punishment imposed by an adjudicator (PS). Authority to do so is delegated to Area Managers. For findings and punishments involving independent adjudications see chapter 13.
8.2
Adjudicators or Prison Service staff must ask the Governor, Controller, Area Manager or Independent Adjudicator to take action if they later discover a reason to doubt a finding or punishment.  

8.3
Area Managers may also carry out a review at the request of other interested parties, for example the prisoner's solicitor or Member of Parliament.

8.4
A Governor or Controller may terminate or mitigate any partly served punishment other than additional days either on medical advice or where it appears that the effect of the punishment already served has been such that the prisoner is unlikely to repeat the offence. A Governor or Controller may remit additional days as set out below, subject to directions under Prison Rule 61(2) and YOI Rule 64(2).

8.5
Where it comes to the attention of a Governor or Controller that an adjudication conducted by an adjudicator (PS), or minor report is flawed because it is illegal, unfair or where there are procedural faults s/he may remit the punishment or set aside the finding. Where the adjudication was conducted by an Independent Adjudicator, the Governor or Controller must refer the case back to him/her via the Secretariat at Chief Magistrates’ Office, Bow Street Magistrates’  Court, London WC2E 7AS.

Remission of additional days

8.6
The prisoner concerned is responsible for applying for remission of additional days on grounds of good behaviour. As this is an administrative and not judicial task, a Governor or Controller is responsible for deciding on remission, not the Independent Adjudicator. Where this task is delegated to a Prison Service manager (operational grade F or above), the Governor must monitor decisions to ensure fairness. A Remission of Additional Days Log must be maintained to assist in this process. It will also assist in the administration of the scheme (see Annex L for example of log).

8.7
Eligibility An adult prisoner is eligible for consideration or reconsideration for remission of actual or prospective additional days provided that, in the last six months:

· The prisoner has not had a finding of guilt and;
· The prisoner has not submitted any other application for remission for which s/he was eligible.

8.8
The period is four months for young offenders and for prisoners who were young offenders at the time of the last offence for which they were found guilty.

8.9
The six (or four) months period referred to in paragraphs 8.7 and 8.8 begins on the date of the offence for which the punishment of additional days was imposed, not the date of the adjudication when it was imposed.  In cases where the date of the offence is expressed as being between two dates (such as MDT cases) the earlier date should be taken as the date on which the offence occurred, unless there is evidence to the contrary.
8.10
A prisoner is eligible to apply for remission six months (or four months for YOs) from the date s/he submitted his/her previous application, not the date the application was considered.

8.11    The commencement of parole on licence will be deferred by the number of additional days remaining on a prisoners record. Once the licence is revoked and the prisoner returns to custody s/he cannot apply for the remission of any additional days incurred before the licence began.

8.12
The only time that counts towards these periods is that spent in prison establishments, special hospitals, community homes and youth centres, on release on temporary licence under Prison Rule 9 or YOI Rule 5, or in police custody if this occurs because no prison accommodation is available or because the prisoner is voluntarily helping the police with their enquiries. Time spent, for example, unlawfully at large does not count towards the period.

 8.13 
Detainees held in local authority secure community homes or secure training centres under section 92 of the Powers of Criminal Courts (Sentencing) Act 2000, (formerly section 53(2) of the Children and Young Persons Act 1933), are eligible to apply for remission of additional days received whilst on remand at prison establishments and should apply to Juvenile Offenders Unit, NOMS Directorate of Offender Law & Sentencing Policy (see PSO 4960 paragraph 4.4. reproduced in Annex K). 
8.14
Governors and Directors must ensure that all prisoners know about the remission procedure, and that application form F2129A is available to prisoners on request. 

8.15
Preparation of prisoner's report On receiving a completed application form, it must be recorded in the Remission of Added Days Logbook. It must then be passed to the prisoner's personal officer or staff on the prisoner's wing who must produce a report on form F2129B about the offences which led to the punishment of additional days and the prisoner's subsequent conduct. This report must draw on the experience of other members of staff who regularly see the prisoner and must be countersigned by the wing manager.  Normally it should include the views of at least one member of staff with whom the prisoner regularly comes into contact and who is not on the wing.

8.16
Reports must be obtained from any other establishments at which the prisoner has spent at least half of the period of six or four months before the application, and should be attached to form F2129B. It is not necessary to seek the views of the adjudicator who gave the original punishment.

8.17
The information on form F2129B must be accurate and unbiased, even though the assessment has to be subjective in some respects. It must exclude opinions or suspicions that cannot be substantiated. The Governor or Controller will normally disclose the report to the prisoner so information that is confidential for reasons of security, for example where disclosure could place a third party at risk, should be clearly marked as such. Reports should include any evidence of a constructive attitude towards imprisonment. The extent to which the prisoner genuinely seeks or takes up opportunities for work, education and other regime activities will be relevant, as will a good response to a decision to grant release on temporary licence. If the prisoner is judged to be a disruptive influence within the establishment specific examples must be given to back up this judgement. Information about the prisoner's criminal history is not relevant and must not appear in the form.
8.18
Considering the application Applications for remission of additional days must be considered within one month of their submission by prisoners, taking account of factors up to the time of consideration. Prisoners wishing to support their applications orally must be allowed to do so. In this event, any reports considered by the Governor or Controller should be read to them unless security reasons prevent this and prisoners should be given an opportunity to comment on the reports. The officer completing the report on the prisoner should be present where practicable, and this will be necessary where, for example, a prisoner challenges the officer's report or where further amplification is required.

8.19
Applications from prisoners transferred to special hospitals should normally be made when they return to prison custody. Occasionally it may be necessary for the Governor or Controller to consider the application while the prisoner is in hospital, for example when the discharge is to be into the community by the hospital. It may be possible to deal with such applications by correspondence, in which case the prisoner should see in advance any information that would otherwise be available. The person dealing with the application may have to visit the hospital.

8.20
In reaching a decision, the following must be taken into account:  

· Where it is considered appropriate to do so (see last bullet point below), the power to remit additional days should be used to reward prisoners who take a constructive approach towards their imprisonment. Prisoners who genuinely seek or make the most of opportunities for work, education, PE, and other regime activities, and those who respect trust placed in them (for example in the granting of release on temporary licence) could benefit from these arrangements.
· Where it is considered appropriate to do so (see last bullet point below), remission of additional days should also be used to acknowledge a genuine change of attitude on the prisoner's part, whether or not this is made apparent in the prisoner's participation in regime or other activities. Simply keeping out of trouble may not always be an indication of such a change of heart, but for some prisoners it will be a significant achievement that could deserve recognition.
· Full account of the original offence for which additional days were given must be taken. In view of the nature of the offence the Governor or Controller should consider whether, and to what extent, remission is appropriate to reward a constructive approach and significant change of attitude. For additional days imposed by a Governor or Controller prior to 2 October 2000, and those imposed by an Independent Adjudicator since 7 October 2002, any remission, whether approved on one or over several occasions, should be limited to a maximum of 50% of the additional days imposed for each offence. The remitting Governor or Controller may, in the most exceptional circumstances remit more than 50%.  Details of these must be noted in the Remission of Added Days Logbook.

8.21
Action after the decision is taken Prisoners may be informed orally immediately of a decision. They must in any case be given a written decision, with reasons, on a form F2129C, within seven days of considering the application. The form must show the prisoner's earliest release date following the decision and, if applicable, when the prisoner will next be eligible to apply for remission. The details must be entered in the Remission of Added Days Logbook.

Records

8.22
A record of any variation of a punishment must be made in the ‘Actions/Events’ box relating to the charge on the prisoner's Adjudication Record (F2050E). Applications for remission of additional days, and the outcome, must also be recorded in the custodial documents file (F2051) and in the ‘Release Dates’ box on page 3 of the prisoner’s core record (F2050).
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CHAPTER 9:
REVIEW OF ADJUDICATIONS BY ADJUDICATORS (PS): THE APPLICATION OF THE RULES OF NATURAL JUSTICE
General

9.1
A prisoner or his/her representative may use form ADJ1 to request a review of an adjudication heard by a governor, on grounds of unfairness or error, within six weeks of completion of the hearing.   The Governor must forward the request to the Briefing and Casework Unit, Room 615, Cleland House, Page Street, London SW1P 4LN for resolution by the Area Manager.  If the case was heard by the Director or other member of staff in a contracted prison the request must be forwarded to the Office of National Commissioning, Elizabeth House, Unit 2, Forder Way, Cygnet Road, Cygnet Park , Hampton, Peterborough, PE7 8GX.  Prison Rule 61 (1) or YOI Rule 64 (1) allow the Area Manager, on behalf of the Secretary of State, to quash any finding of guilt by an adjudicator (PS) on grounds of a significant error, or to remit or mitigate any punishment either by reducing it or by substituting a less severe punishment.  The ADJ1 form must be accompanied by copies of all relevant documents (forms F1127B and F256, statements of evidence etc) and a report from the adjudicator commenting on the prisoner’s claims.  However, if the prisoner is currently serving a punishment of cellular confinement or a suspended punishment of cellular confinement has been imposed the review request and available accompanying documents must be faxed immediately to the Briefing and Casework Unit (fax no 020 7217 6574) or Office of National Commissioning (fax 01733 440 455) with a covering note drawing attention to the need for the review to be dealt with urgently (“fast-tracked”).  If the Adjudicator’s comments are not readily available then, given the urgency, the review will be carried on out on the paperwork that is to hand.  Briefing and Casework Unit will not chase any missing paperwork for the purposes of these reviews.  On receipt of the request BCU (or ONC) will process it and notify the prisoner and Governor/Director as quickly as possible.  As soon as the prison receives notification that a punishment of cellular confinement currently being served has been quashed or mitigated the Governor/Director must ensure the prisoner is immediately returned to normal location or told of the revised date when the punishment will end.
9.2
If the prisoner is dissatisfied with the Area Manager's decision, s/he may then take the complaint to the independent Prisons and Probation Ombudsman who has the authority to make recommendations to the Director General and to the Home Secretary including that a finding of guilt should be quashed or that a punishment should be remitted or mitigated.

9.3
A prisoner may express his/her concern about a hearing to those outside the Prison Service for example, Member of Parliament, or to a special interest group. If the matter is taken up by such an outsider on the prisoner's behalf the hearing will be reviewed by the Area Manager in the same manner as in paragraph 9.1 above. A prisoner may also ask a Member of Parliament to submit a grievance to the Parliamentary Commissioner for Administration at any stage during a complaint.

9.4
The prisoner may consult a solicitor about the various options for seeking a legal remedy, including judicial review. Governors or Directors who receive notification or advance warning of an application for judicial review must immediately send all papers together with the record of the relevant hearing to the Area Manager for attention. When a solicitor writes to a Governor or Director to complain on the prisoner’s behalf, the letter must be treated as a complaint from the prisoner. It is not necessary for the prisoner to submit a complaint personally.

9.5
Any time a prisoner found guilty at an adjudication, or his/her legal representative, asks for copies of the record of hearing, including statements of witnesses, the Governor or Director must allow this. No charges for the photocopies should be made since a prisoner ought not to be impeded in any way should s/he wish to consider seeking a review of the hearing. If the prisoner's legal representative or solicitor requests sight of video evidence this must be allowed where video evidence is relied upon in the adjudication. Suitable arrangements should be made for representatives to view the relevant extract of the video. Establishments must ensure that any video evidence used in adjudications is retained for a minimum period of three months from the date of the adjudication hearing, a further nine months from the date of a response to a complaint to Headquarters and subsequently for as long as it remains under review (including by the Prisons and Probation Ombudsman, national courts or European Court of Human Rights). 
Grounds for review
9.6 In every case, whether the review is conducted by the Area Manager or the Prisons and Probation Ombudsman, or by the court, the crucial consideration will be whether the proceedings were conducted in accordance with legal requirements of fairness. However the Prisons and Probation Ombudsman, Area Managers, Governors and Controllers have a wider brief and will also look at the merits of any particular decision. On a judicial review, the grounds for challenge are illegality, irrationality (unreasonableness), proportionality and procedural impropriety.

Illegality
9.7
At judicial review the Divisional Court will consider whether or not the adjudicator got the law wrong. Examples might be: was a McKenzie friend disallowed under the mistaken belief that such a person may not be a fellow prisoner? Is there a misinterpretation of the concepts of intent or recklessness (see Annex O.19)? Was legal representation for a hearing before the Independent Adjudicator refused under the mistaken belief that the Tarrant Principles applied (see paragraph 3.11)?

Irrationality (unreasonableness)

9.8 
This is based on the Wednesbury principle (see Annex O.17). A decision is likely to be quashed at judicial review if it is such that no authority properly directing itself on the relevant law and acting reasonably could have reached it. This may be so where the adjudicator has taken into account irrelevant considerations or failed to take into account relevant considerations, has applied the wrong test in reaching a finding or if the punishment imposed was indefensibly severe.

Proportionality

9.9
This is now taking over from the Wednesbury principle as the yardstick. Is the punishment proportionate to the seriousness of the offence? A punishment is unlikely to be considered proportionate where a less restrictive, but equally effective, alternative exists.  

Procedural impropriety

9.10
Primarily this relates to the question of whether or not the accused has been given a fair hearing: has it been in accordance with the rules of natural justice? A number of factors may constitute procedural impropriety, as set out in paragraphs 9.11 to 9.16. 

9.11    De novo  (see paragraphs 3.14 to 3.17).
9.12
The rule against bias The basis of this is the legal maxim that no one is to be a judge in his/her own cause. Bias may be suggested if, for example, the accused prisoner were a friend of the adjudicator or where an adjudicator had been the victim of a previous offence by the accused. It points to a personal involvement in an incident going beyond an interest in maintaining good order and discipline. A general good knowledge of the prisoner's history would not be sufficient to amount to bias (see also paragraph 3.16 about the appearance of bias). 

9.13
The fettering of discretion An adjudicator has discretion in a number of areas, particularly as to whether or not to admit evidence, to hear witnesses, or to allow legal representation or other assistance, and in the imposition of punishment(s). S/he must act fairly in exercising that discretion. This is not to imply that local punishment guidelines for certain types of offence to ensure consistency is unfair. It is legitimate for decision makers to have a policy as to how like cases are to be treated but they must not allow the policy to close their minds to the circumstances of a particular case. To do so would amount to an improper fettering of discretion.

9.14
The audi alteram partem rule An adjudicator must hear both sides of the case. Each party to a hearing must have the opportunity to present his/her version of the facts and to ask questions of each other to substantiate his/her side of the events. Likewise, each party must be allowed to comment on all the material considered by the adjudicator and be given an opportunity to explain, contradict or correct it. Each party must be allowed to call witnesses to corroborate their evidence. It would be improper for an adjudicator to refuse to call a witness on the grounds, say, that the accused had already called a number who had been unable to corroborate the defence or mitigation.

9.15
Legitimate expectation The courts have developed a doctrine of legitimate expectation to indicate entitlements to which they will give effect over and above rights enshrined in law.  When considering the duty to act in any particular case it is necessary to look at the conduct of the adjudicator as a whole in order to decide whether the circumstances are such that the accused has acquired a legitimate expectation that the adjudicator should act towards him/her in a particular way.   

9.16
Excess of jurisdiction: ultra vires An adjudication will be quashed if the adjudicator acts outside the Rules and this may occur in a variety of ways. Examples might be where the charge proved is not an offence specified at Prison Rule 51/YOI Rule 55; where an adjudicator hears charges without the proper delegated authority so to do, where punishment is in excess of that allowed by the statutory instruments; or where the charges were laid outside the specified time limits in the absence of exceptional circumstances.
Human Rights Act 1998
9.17
Adjudicators need to be aware of the implications of the Human Rights Act 1998.
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CHAPTER 10:
 MODEL PROCEDURE FOR THE CONDUCT OF AN ADJUDICATION
General
10.1
In some circumstances it may be appropriate to have a different adjudicator from those who opened earlier hearings, for example one at which the question of legal or other representation or assistance was decided. This is to enable the adjudicator to determine the case without bias (see paragraphs 3.14 to 3.17). However, where an adjudicator has adjourned, say for further witnesses to be present, it is quite appropriate for the same adjudicator to proceed with the hearing.

10.2
The proceedings must be started without access to the accused's core prison record (F2050) or record of any previous prison offences committed by him/her. The accused's F2050 must not be in the adjudication room.  

10.3
An adjudicator may adjourn a hearing either to a later time or date if s/he considers it desirable, for example, for further information or enquiries or for the presence of a witness who is not available. Any adjudicator who grants legal representation, legal assistance or a McKenzie friend, or the assistance of an adviser, will generally need to adjourn the hearing.  If a prisoner has been segregated from others prior to an adjudication, segregation during any adjournment should not be automatic.

10.4
The adjudicator must check the following:

· The charge has been properly laid, in other words, that it has been laid under the correct Rules, as soon as possible after the discovery of the alleged offence and, save in exceptional circumstances, within 48 hours of its discovery. Any exceptional circumstances must be recorded on the form F256  (see also paragraph 2.3);
· Form F256 has been prepared for the hearing and each charge, as recorded on that form, follows the wording of the correct paragraph of Prison Rule 51 or YOI Rule 55.

10.5
It is the adjudicator’s responsibility to ensure that the prisoner is fit for the adjudication and any subsequent punishment.

Opening procedure in all new and adjourned adjudications 

(whether conducted in person or by a video link)
10.6 The officer in charge of managing the hearing must ensure that the reporting officer and witnesses enter the adjudication room after the prisoner and escort, and leave the room before the prisoner and escort (see paragraph 4.18). S/he should also ensure that prisoners are not subjected to any behaviour that could be construed as intimidating, for example, by insisting the prisoner has his/her hands on the table (see paragraph 4.20).  After giving his/her name and number the prisoner should be comfortably seated, with the opportunity to write notes.  

10.7
The adjudicator must take the following steps and record them and the responses of the accused on form F256:

· Identify the accused;
· Ascertain that the accused has received form F1127A, B and C at least 2 hours before the hearing. If it is known that other written evidence will be presented this must also be made available to the accused and/or his/her legal representative;
·  Ascertain that the accused understands the procedure;
· Read out the charge;
· Ascertain from the accused and the reporting officer that the charge on the F1127A is the same as that recorded on the F256 (see paragraph 10.4);

· Ascertain that the accused understands the charge; 

· Ask the accused whether s/he has had sufficient time to prepare an answer to the charge;

· Ask whether or not the accused has made a written answer to the charge;
· Ask whether or not the accused would like the question of legal representation, legal assistance or a McKenzie friend to be considered. If the prisoner replies yes to any of these questions an adjudicator (PS) must consider the request using the Tarrant principles. Reasons for any refusal must be noted in the record of hearing on the form F256E (see also paragraph 3.1);
·  Ask whether or not the accused wishes to call witnesses. 

10.8
The adjudicator has no power to change a charge during the course of the hearing. If the evidence does not support the charge that has been brought it must be dismissed. Simple particulars of a charge may be amended, provided this does not result in any injustice or unfairness to the accused (see paragraph 2.6).

10.9
If the adjudicator is satisfied that the accused needs more information on the procedure or the charge, more time to prepare an answer, or to make out a case for representation or assistance, the hearing must be adjourned so that this can be remedied.  

10.10
Where it is known that one or more of the offences is to be referred to the police the hearing should be opened and only sections 1 – 6 and 13 of the form F256 should be completed. The hearing should then be adjourned pending the outcome of police enquiries and, when it is subsequently resumed, it will be necessary to repeat the opening procedure. Similarly in the case of drug offences it will be necessary to follow the opening procedure at paragraph 10.7 to establish whether it will be necessary to adjourn the case for forensic analysis. Forensic analysis will be necessary unless the prisoner unequivocally pleads guilty. Exceptionally the adjudicator may decide whilst hearing the evidence that the matter should be referred to the police. The adjudicator should bear in mind that the police investigation may be hindered by any questions that have been asked during an adjudication.

Investigating the charge
10.11
The adjudicator should hear the evidence of the reporting officer and invite the accused to question him/her on that evidence or on relevant matters which the officer has not covered in the evidence. The adjudicator may also wish to ask questions for clarification.

10.12
If any exhibit is produced during the hearing this should be described and recorded on form F256 at the time it is produced.

10.13
The adjudicator should invite the accused to offer a defence to the charge, including any written statement, or explain his/her actions, and to give oral evidence if s/he wishes. This is the appropriate time for the accused to comment on the evidence.

10.14
If the accused asks to call witnesses, whether named in advance or during the hearing, the adjudicator should ask what the accused thinks their evidence will establish. Unless the adjudicator is satisfied that the witnesses will not be able to give relevant evidence, they should be called. If the adjudicator decides not to call a witness requested by the accused s/he must be told why and given the opportunity to comment. The reason for the decision must be noted on form F256.

10.15
Unless the witness is employed by the Prison Service or a contracted out prison the adjudicator must first ask if s/he is willing to give evidence (see paragraph 5.13).
10.16
The adjudicator should invite the accused's witnesses to say what they know of the incident and invite the accused, if s/he so wishes, to question them on their evidence or on anything else that appears relevant to the case.

10.17
The reporting officer should also be given the opportunity to question the accused and witnesses.

10.18
The adjudicator may ask questions of witnesses or to call witnesses even though they have not been named by the accused or the reporting officer.

10.19
If the adjudicator agrees to hear a witness who is not readily available to give evidence in person the hearing must be adjourned so that the witness can be present or give his/her evidence on a video link.

10.20
The witnesses must not remain in the room after they have given their evidence and been questioned on it, except where the witness is a co-accused and the charges are being heard together.

10.21
After all the witnesses have been heard the adjudicator must ask the accused whether s/he wishes to say anything further about the case, to comment on the evidence, or to draw attention to any relevant considerations. If the accused tries to bring up points in mitigation at this stage, they must be noted and considered carefully at the appropriate time.

10.22
The adjudicator must consider if the charge is proved and may wish to adjourn the hearing for this purpose. The adjudicator must find the charge proved only if s/he is satisfied beyond reasonable doubt that the prisoner committed all the essential elements of the charge (see Annex O.19 regarding reasonable doubt).
10.23
The adjudicator has no power to reduce a charge or to substitute a lesser charge during a hearing. If the evidence does not support a finding of guilt, the charge must be dismissed.  It may be possible to lay new charges arising out of the same events provided that it is done within 48 hours of the alleged offence being discovered. In such a case the new hearing must be before a different adjudicator. If an adjudicator is satisfied that only part of the charge is proved (for example that some items in possession were unauthorised but that some were authorised) it is possible to announce a finding of guilt in respect of part of the charge only. The prisoner should be left in no doubt in respect of which parts of the charge have been proved and this should be recorded on form F256. However, the adjudicator should be aware that there is a risk that the whole adjudication could be quashed on review (see paragraph 6.72).    

10.24
The adjudicator must announce the decision and this must be recorded on form F256.  When more than one charge is being heard at the same time the finding on each charge must be clearly stated and recorded, by cross-referencing, if necessary, on form F256.   Reasons for deciding a charge is proved must be recorded and the prisoner informed.

10.25
If the charge is proved the prisoner must be asked if s/he has anything to say in mitigation and if s/he wishes to call witnesses in support of the mitigation.

10.26
Before deciding upon punishment the adjudicator must ask for a Conduct Report (F256C) and Adjudication Report (F256B). The prisoner must be allowed to ask questions of the author(s) of the report(s).

10.27
The adjudicator must now consider the punishment, taking into account a range of factors, examples of which include: 

· The possible effects on the prisoner’s well-being;
· The circumstances and seriousness of the offence; 
· Its effect on the victim;
·  The likely impact on the prisoner;
· The prisoner’s age;
· Length of time to his/her release; 
· Behaviour during the present sentence;
· The type of establishment;
· The circumstances of the prisoner;
· The effect of the offence on the regime, the general order and discipline of a closed 
 community;
· The need to discourage the prisoner and others from repeating the offence;  
· A guilty plea but the adjudicator should be careful that the prisoner has not felt       pressured to plead guilty. It is the adjudicator’s responsibility to ensure that a guilty       decision is based on evidence, not on the prisoner’s plea alone.

This list is not exhaustive.


The adjudicator may wish to adjourn to consider the punishment. 

10.28  The adjudicator must pronounce the punishments and if they are being imposed in respect of more than one charge, whether the punishments are to be consecutive or concurrent with other punishments. This must include any decision about the activation of any suspended punishment. The adjudicator must complete form F256D and give the pink copy to the prisoner. S/he must also ensure that the prisoner understands the punishment(s). Ideally this should be done before the prisoner leaves the adjudication room but there may be circumstances when this is not feasible because of the prisoner’s behaviour. In this case it must be handed to him/her at the earliest appropriate time.  Adjudicators may wish to have an aide-memoire available showing the date(s) on which given punishments are due to end.

10.29
The adjudicator must ensure that the punishments are correctly entered on F256 and must sign and date all documents that form part of the record of the hearing. 
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CHAPTER 11: REFERRING SERIOUS CRIMINAL OFFENCES TO THE POLICE 

General

11.1
Any serious criminal offence, whether or not there is an identifiable suspect, must be reported immediately to the Governor or Director for a decision about whether the police, after consultation with the police liaison officer, should be informed. Details must also be reported to the National Operations Unit in Prison Service Headquarters under the normal incident reporting procedures. Where the police are asked to investigate, a disciplinary charge must nevertheless be laid within 48 hours of discovery of the alleged offence.  In such cases the adjudicator must open the adjudication and adjourn the hearing pending the outcome of the police investigation. At this stage s/he must not refer to the Independent Adjudicator as a decision to proceed with a prosecution may not be made within the following 28 days (see paragraph 4.29).

11.2
Annex C sets out guidelines for referrals that have been agreed with the Association of Chief Police Officers, Crown Prosecution Service and the Department of Constitutional Affairs. Governors/Directors and Controllers must nevertheless judge each case on its merits and in the light of experience. They may also wish to take into account the views of the alleged victim(s) if any.

11.3
Governors and Directors should ensure that they have effective arrangements locally for liaison with the police, Crown Prosecution Service and the courts, that communication is good and that there is a common understanding of how the arrangements should operate based on the referral guidelines. The Crown Prosecution Service cannot and should not be expected to account in detail for every decision that they take.

11.4
The key to the success of the arrangements is likely to be the quality of the relationship with the police, and Governors should work through existing police/prison liaison channels. In cases of difficulty the Governor and Director should contact the National Police Advisors section at Prison Service Headquarters.

11.5
Good practice in prisons can increase the likelihood of successful prosecution of a serious offence.  Staff must be aware of the need to:

· Notify the police immediately in appropriate cases;

· Make a comprehensive note as soon as possible after an incident has occurred, using form F2147;
· Preserve the scene of the incident;
· Preserve the evidence;
· Avoid contaminating physical evidence if at all possible;

· Leave the taking of statements to the police.
11.6
If no prosecution results from the referral, or if the Crown Prosecution Service decides that a prosecution cannot continue, the Governor or Controller must consider whether to proceed with the disciplinary charge. If it is clear that the police or Crown Prosecution Service have decided that a prosecution cannot be brought because the available evidence is insufficient, and the disciplinary charge is similar to and relies on the same evidence as the potential prosecution, the adjudicator must dismiss the disciplinary charge. A hearing need not be reconvened for this purpose, but the prisoner must be informed and this must be noted on the record of the hearing (form F256). In other cases, for example where it is likely that witnesses may co-operate with the internal hearing but not with the police, it is open to the Governor or Controller to proceed with the charge.

11.7
If proceedings at court are discontinued or if charges are directed to lie on file at some point before the presenting of evidence the Governor or Controller may similarly consider whether to proceed with the adjourned internal hearing.

11.8
If the police decide to caution a prisoner, a Governor or Controller must not proceed with a disciplinary hearing. In such an event, the disciplinary charge should not be proceeded with and the record of hearing (F256) must be completed accordingly. It is not necessary to reconvene the hearing although the prisoner must be informed and this must be noted on the record of hearing (F256). To continue with a charge would be double jeopardy. A police caution forms part of a person’s criminal record.
11.9
If a prosecution does not go ahead it is essential that Governors or Controllers ensure that any adjudication is conducted as soon as possible. Unjustifiable delay may prevent a fair hearing of the charge. It may therefore be necessary for the Governor or Director to press the Crown Prosecution Service for a rapid response as to the outcome of any trial or decision on their part.

11.10
If the Crown Prosecution Service prosecute and present evidence in court, the Governor or Controller must inform the prisoner that the disciplinary charge will not go ahead. This need not be at a reconvened hearing but the decision must be noted on the form F256.

11.11
Where a prisoner is prosecuted for causing criminal damage to prison property consideration should be given to applying to the court for a compensation order.
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CHAPTER 12: MONITORING ARRANGEMENTS

By Governors, Directors and Controllers

12.1 The Governor/Director/Controller must set standards and review performance regularly (see paragraph 1.5). This must include meetings for all adjudicators (PS) at least quarterly. These meetings must cover, as a minimum;

· Diversity issues, including ethnic breakdown and disability to ensure that no-one is singled out for adjudication or punishment for reasons other than his/her behaviour; 

· The use of punishments, especially in relation to the local punishment guidelines;

· Quashed and mitigated punishments;

· The use of remission of additional days.

An example of terms of reference for these briefings is given in Annex M. A similar review meeting should be held for those conducting minor reports (see paragraph 4.49).

12.2.
The Governor/Director and Area Manager will agree the frequency with which the Prison Discipline Performance Standard will be audited as part of a self-audit programme. The requirements of PSO 0250 must be met as appropriate.

12.3
 Ethnic monitoring of prisoners who are subject to disciplinary proceedings must take place as set out as set out in current guidance.
12.4
Governors/Directors must arrange for a weekly review of all outstanding adjudications to ensure that charges are completed in the minimum time possible.


By Standards Audit Unit
12.5 

The procedures described in this order underpin the requirements set out in the Adjudications Performance Standard and are auditable under the programme of work undertaken by the Standards Audit Unit.

 By Area Manager
12.6 
Area Managers must monitor and evaluate adjudications including a scrutiny of relevant mandatory documents.
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CHAPTER 13:  INDEPENDENT ADJUDICATIONS

General

13.1
The Department of Constitutional Affairs is responsible for the independent adjudication scheme. The Chief Magistrates Office at Bow Street Magistrates Court is responsible for the administration of the scheme. All queries about hearings by Independent Adjudicators, and requests for adjournments must be addressed to them. Contact details are:


Telephone:

020 7853 9254





020 7853 9219


Fax:


020 7853 9298


Email:


mailto:karen.jennings@dca.gsi.gov.uk
Referral of cases

13.2.1 As soon as the Governor or Controller considers that a charge if proved could warrant a punishment of additional days, s/he must adjourn the hearing and refer the case to an Independent Adjudicator.  Therefore, the decision to refer may happen when:

· The charge is read out;

· At any stage during the preliminaries;

· During the presentation of evidence;

· After the decision regarding guilt or otherwise;

· After mitigation and presentation of the conduct and adjudication reports.

The first three occasions will be based on details of the charge, whereas the latter two may arise as a result of information about conduct.

Section 14 of the form F256 should be marked “Referred to Independent Adjudicator”.  There is no need to give reasons.

13.3
Cases involving multiple defendants, at least one of whom is serving a determinate sentence or is on remand, are the only ones in which a prisoner with an indeterminate sentence may be referred to an Independent Adjudicator. Therefore in the example in paragraph 4.14 above, if one of the four prisoners assaulting the officer were serving a life sentence, s/he should be referred with the other three prisoners (see Annex N).

    
See paragraph 13.10 for details of the referral process.

13.4
If a charge has been referred to the Independent Adjudicator, the Governor or Controller cannot proceed with the hearing under any circumstances, nor can the Independent Adjudicator refer it back to a Prison Service adjudicator.  If a charge goes out of time, or is not to be proceeded with for any reason the Governor or Director must inform the secretariat at the Chief Magistrates Office, Bow Street Magistrates Court, requesting permission to annotate the papers ‘not proceeded with’ (see paragraphs 4.39 – 4.40). The prisoner must be informed where possible.

Type of cases for referral

13.5
Referrals must be reserved for offences which pose the most serious risk to the order and control of the establishment or to the safety of those in it. The resources of the Independent Adjudicators are strictly limited. If their capacity is exceeded, cases will be lost. Governors and Controllers must therefore deal with as many cases as they can.   Annex N gives guidance on the referral of specific charges.

 Arranging legal representation
13.6
A prisoner, whose case has been referred to an Independent Adjudicator because it may attract a punishment of additional days, has a right to legal representation, at public expense if eligible. It will be the responsibility of the legal representative to complete any application for legal aid. The Tarrant Principles are not a consideration in independent adjudications.  

13.7
When a Governor or Controller refers a charge to an Independent Adjudicator, the prisoner must be informed as soon as the decision is made, informed of his/her right to legal representation and given the opportunity to seek it. A prisoner who does not have a legal adviser must be referred to the Legal Services Officer for help. S/he must also be told to make the necessary arrangements concerning his/her legal representation in time for the case to proceed on schedule. 
Dealing with legal representatives

13.8
The prisoner must be informed of the date of his/her hearing as soon as possible. It is his/her responsibility to inform his/her legal representative of the date of the hearing.  Governors and Directors must allow legal representatives to attend any hearing involving their client. They must also facilitate any reasonable consultations between prisoners and their legal advisers.  Annex B of this PSO gives further guidance. 

Requests for adjournments

13.9
Legal representatives or Governors/Directors wishing to request an adjournment before a hearing must write, email or fax The Independent Adjudicator, c/o Chief Magistrates’ Office, Bow Street Magistrates’ Court, London WC2E 7AS.  Fax 020 7853 9298. 

Email: The Independent Adjudicator, c/o Chief Magistrates’ Court, Bow Street, at karen.jennings@dca.gsi.gov.uk

Arranging attendance of an Independent Adjudicator

13.10.
When a case is referred to the Independent Adjudicator form IA1 must be completed and e-mailed to karen.jennings@dca.gsi.gov.uk on the day of referral to ensure that there is the maximum time available for arrangements to be made for the hearing. The day of referral is the first day of the 28 day period in which the case must be opened by the Independent Adjudicator.

13.11
A copy of forms IA1, IA2 and IA3 can be found at Annex E. Prisons should use these examples as templates as the forms are not available from Central Stores.

13.12
The secretariat at The Chief Magistrates’ Office, Bow Street Magistrates’ Court may be able to offer an Independent Adjudicator at short notice because of a cancellation elsewhere. Establishments are recommended to prepare in advance as much of the paperwork as possible.

The hearing before an Independent Adjudicator   

13.13
As with Governors’ adjudications, Independent Adjudicators are responsible for their own procedures, subject to the following:

· There must be two escorting officers in every hearing;

· The Independent Adjudicator will continue the record of hearing on the form F256 used in the earlier hearing(s) and record the finding on the F256D which will then be given to the prisoner;     

· At the end of the proceedings the Independent Adjudicator will inform the establishment of his/her decision.

13.14
The Independent Adjudicator will operate within Prison and YOI Rules. However s/he is not bound by Prison Service policies regarding adjudications.  

Following the hearing

 .

13.15
On completion of the hearing form IA2 must be completed and e-mailed to karen.jennings@dca.gsi.gov.uk  This form is an important part of the audit for independent adjudications and will be used to confirm attendance for invoice purposes.  For this reason it is essential that all parts of the form are completed. A copy of the form IA2 can be found in Annex E.  It is not available from Central Stores.

13.16
The officer in charge of the adjudication room must ensure that the prisoner is informed of the right to review (see paragraph 13.19).
Prisoners who have been transferred in from other establishments
13.17 In cases where prisoners who have outstanding adjudications to be dealt with by the Independent Adjudicator are transferred, the Governors or Directors of the respective establishments must decide whether:

· The prisoner should return to the original establishment for the adjudication; or 

· The witnesses should be sent to his/her new one; or

· No evidence will be offered to the Independent Adjudicator, who is empowered to dismiss the case.

Where the new establishment is to be responsible for the hearing form IA3 for transfers must be raised and e-mailed to karen.jennings@dca.gsi.gov.uk  A copy of the form IA3 can be found in Annex E.  It is not available from Central Stores. 

Punishments  

13.18
The Independent Adjudicator can impose any punishment listed in the current Prison/YOI Rules. Details of punishments are given in chapter 7 of this PSO (available on the prison intranet and the Prison Service website).

Reviews

13.19
The procedure to be adopted when a prisoner requests a review of the punishment imposed by an Independent Adjudicator is as follows:

· The prisoner or his representative must apply to the Governor or Director for a 

review within 14 days of completion of the adjudication, setting out the 


reasons for the request clearly in writing
· There is no standard form for review requests, which should be written on a blank sheet of paper or in the form of a letter.  Form ADJ1 is only for reviews of cases heard by adjudicators (PS) and must not be used for reviews of cases heard by Independent Adjudicators.  The prison should provide writing materials for the prisoner and allow access to this manual, and he/she must be allowed to seek legal assistance to prepare and/or submit the review request.   

· On receipt of the application the Governor/Director must date stamp it and send it to the Senior District Judge at Chief Magistrate’s Office, 70 Horseferry Road, London SW1P 2AX, with the F1127B, the Record of Hearing F256 and any wing reports from the adjudication.  The documents may normally be posted, but any case where a punishment of additional days has been imposed on a prisoner who is close to his/her release date, or any case where the prisoner is currently serving a punishment of cellular confinement or a suspended punishment of cellular confinement has been imposed must be sent by fax (0207 805 1071), with a covering note drawing attention to the need for the review to be dealt with urgently (ie, “fast-tracked”).
· All applications must be forwarded.  The Senior District Judge or his deputy will decide whether, exceptionally, to accept any application made out of time

· The Senior District Judge or a nominated deputy will review the punishment within 14 days of receipt, conducting the review on the papers alone.  The prison must deal promptly with any request for clarification of an issue to enable the deadline to be met
· The reviewer may:



a)
Uphold the punishment



b)
Reduce the number of additional days



c)
Substitute a less severe punishment



d)
Quash the punishment entirely

· The Senior District Judge will send a letter to the prisoner informing him/her of the outcome, with a copy for the Governor/Director
The prison must note the decision on the F2052 and amend the prisoner’s records as necessary.  In any case where the review was “fast-tracked” as above and a punishment of additional days has been quashed or mitigated the Governor/Director must ensure that the prisoner is informed as soon as possible of his/her revised release date.  If a punishment of cellular confinement currently being served has been quashed or mitigated the Governor/Director must ensure that the prisoner is immediately returned to normal location, or told of the revised date when the punishment will end.  
 Remittance of additional days given by an Independent Adjudicator

13.20
Any application for the remittance of additional days must be dealt with in accordance with the procedures outlined in chapter 8, paragraphs 8.6 to 8.22 of this PSO. It is therefore the Governor or Controller who makes the decision about the remittance of additional days if they were imposed by:

· A Governor, Controller or Board of Visitors prior to 2 October 2000; or

· An Independent Adjudicator from 7 October 2002 onwards.

NB All days imposed between 2 October 2000 and 7 October 2002 have already been remitted. All additional days that were suspended between these dates have been cancelled.
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ANNEX A

BASIC ADJUDICATION PROCEDURE

This flow chart is intended for reference purposes only. It is not a substitute for the guidance included in the rest of the manual



ANNEX B

 HEARINGS WITH LEGAL REPRESENTATION
Role and functions of the solicitor representing the Prison Service
B.1
The principal function of the solicitor representing the Prison Service is to advise and assist the adjudicator when points of law are raised.  It will be sensible, when a legal point is made, to seek comments from both lawyers present so that when it has been clarified the adjudicator will be able to form a judgement.

B.2
A solicitor representing the Prison Service will receive instructions locally from, and will put requests for information or facilities to, a member of staff at the prison who is not adjudicating on the case.

B.3
Before the solicitor receives instructions, the prisoner will have been charged and have appeared before the adjudicator.  Prison staff will have investigated the alleged offence and some statements may have been taken from witnesses.  The solicitor should consider the charge in the light of the evidence to see whether it is appropriate and whether further evidence is required to support it.  If further evidence is needed, the solicitor should ask the instructing member of staff to arrange for him/her to see the witnesses and s/he should ask the adjudicator for an adjournment if this is necessary. 

B.4
If the charge is not appropriate, the solicitor should inform the instructing member of staff, and invite the adjudicator to dismiss it.

B.5
If the offences charged are appropriate but the particulars are wrong or inadequate, the solicitor should raise the matter at the beginning of the hearing and suggest that the adjudicator should proceed on the basis of the solicitor's advice.

B.6
A solicitor not satisfied with the evidence set out in the statements supplied should inform the instructing member of staff who will arrange for him/her to take further statements from the relevant witnesses.

Role and functions of the solicitor representing the prisoner
B.7
Solicitors acting for prisoners may make a number of requests.  Examples are discussed below.  In relation to each, it must be remembered that it is not proper for the adjudicator to require the attendance of witnesses from within the prison or the production of documents, nor to impose duties upon prison officers or the instructing member of staff simply because the solicitor for the prisoner has requested it.  The adjudicator remains master of his/her procedure and must decide on the merits of each request what action should be taken.

B.8
The solicitor acting for the prisoner may ask to see copies of all statements that it is intended to use at the hearing.  Where there are such statements, the governor or the solicitor representing the Prison Service will no doubt wish to anticipate this request by providing copies as soon as possible.  Copies should also be provided of any other statements made in the course of the investigation unless there are compelling reasons for non-disclosure, for example a real risk to the maker of the statement.

B.9 
The solicitor for the prisoner may request facilities to interview prison staff or other prisoners. This request should be made first to the instructing member of staff but if it is repeated, to the adjudicator, the solicitor representing the Prison Service should seek to establish which prisoners it is sought to interview and why it is thought that they may be able to give evidence for the defence, and whether the prisoners are willing to be interviewed.

B.10    The solicitor representing the prisoner may ask for a list of names of prisoners in the wing or in particular cells or for a list of officers on duty at the time.  This is a matter for the instructing member of staff and the solicitor representing the Prison Service who should seek to narrow the request as far as possible and to find its justification.

B.11
The solicitor for the prisoner may ask for an opportunity for his/her client to identify prisoners or prison staff.  How this is arranged is a matter for the instructing member of staff.  Neither prisoners nor prison staff can be compelled to take part in an identification parade.

B.12 
 After an adjudication with legal representation has been concluded the prisoner's solicitor should be allowed to meet with his/her client if this is requested.

Model letter to the solicitor representing the accused

B.13  
To be sent from the instructing member of staff.


I understand that you will be representing (name) at an adjudication at this establishment on (date).  If you have any queries about preparing your client's case including the possibility of interviewing witnesses or for seeing your client beforehand, please contact me.


If you are not familiar with the disciplinary system in prisons and YOIs, you may wish to consult the Prison Adjudication Manual PSO 2000, which is published by the Prison Service and can be obtained free of charge, by contacting the Prison Service Instructions Unit on 020 7217 6666/6630/6996; fax 020 7217 6209 or from the Prison Service website at www.hmprisonservice.gov.uk   Alternatively the prison library and the residential area hold copies which your client can consult.


Adjudications are inquisitorial disciplinary hearings and whilst governed by the principles of natural justice, are not subject to the same procedural rules as a hearing in the courts.  The adjudicator will conduct the inquiry and may well expect to pursue his/her own line of questioning, as well as listening to the questions you ask on your client's behalf.  


The adjudicator will also be concerned to ensure that your client's case is heard promptly.  We will make every effort to ensure that you have the opportunity to prepare your case in advance of the hearing, because the adjudicator will wish to avoid further adjournments if at all possible.


The documentation relating to the charge brought against your client is enclosed. The adjudication will take place at [time] on [date]. You should arrive at [place] at least [time] before the hearing, from where you will be shown either to your client or to the adjudications rooms, according to your preference. 
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ANNEX C

CRIMINAL OFFENCES IN PRISON SERVICE ESTABLISHMENTS

Guidelines for referral to the police (agreed with the police, the Crown Prosecution 

Service and the Department of Constitutional Affairs)
Introduction

C.1
These guidelines are to help Governors, Directors and Controllers decide when to ask the police to investigate alleged criminal offences committed in Prison Service establishments.  They have been distributed to all Governors, Directors, police forces and offices of the Crown Prosecution Service.

C.2
The guidelines cannot be comprehensive and are not mandatory. There will be circumstances that they do not cover and particular factors in individual cases that may justify taking a different approach.  The Governor or Director will be the best judge of the balance to be struck in any individual case and may also wish to take into account the views of the victim(s).  But the guidelines are intended to cover the great majority of behaviour by prisoners that may warrant involving the police.  

C.3
When they have completed their investigation the police will decide whether or not papers should 
be forwarded to the Crown Prosecution Service. There can be no guarantee that the Crown Prosecution Service will decide that an alleged offence warrants court proceedings.  To prosecute, the Crown Prosecution Service will need to be satisfied both that there is admissible, substantial and reliable evidence that a criminal offence has been committed by an identifiable person and that the public interest requires a prosecution.  The Crown Prosecution Service must comply with the Code for Crown Prosecutors issued under section 10 of the Prosecution of Offences Act 1985. Governors and Directors may find it helpful to familiarise themselves with the Code. The aim of these referral guidelines, however, is to promote a shared understanding amongst all the agencies involved of the relative seriousness of offences committed in prison. Where a Governor/Director feels that the prison context is particularly relevant to the way an individual case is considered, it is his/her responsibility to explain that significance to the police and the Crown Prosecution Service.

Disciplinary proceedings

C.4
The great majority of offences against the prison disciplinary code will continue to be dealt with solely within the Governor's/Director’s powers. When the police are asked to investigate, however, a disciplinary charge should still be laid within 48 hours of discovery of the alleged offence. The adjudication should be opened and the adjudicator should satisfy himself or herself that there is a case to answer.  If so, the hearing should be adjourned pending the outcome of the police investigation.  During this period, the prisoner charged should not be segregated unless the Governor or Director considers it essential for the maintenance of good order and discipline.  If segregation is essential, it must be under Prison Rule 45 or YOI Rule 49 and therefore be subject to regular and critical review.  The grounds for segregation must be clearly recorded; "Pending the outcome of police investigation" will not be sufficient (see paragraph 4.17-4.21 in Prison Service Order 2000). 

C.5
If no prosecution results from the police investigation, or if the Crown Prosecution Service decide that a prosecution cannot continue the Governor, Director or Controller should consider whether to proceed with the disciplinary charge. Where the resumption of internal proceedings is likely to create an appearance of unfairness out of proportion to the seriousness of the alleged disciplinary offence, however, Governors, Directors or Controllers should consider whether the charge should be dismissed.  As a general principle Governors, Directors or Controllers should avoid lengthy adjournments wherever possible and should look to the police and the Crown Prosecution Service for an early prognosis of the likelihood of a criminal prosecution.

The victim's wishes
C.6
If the victim of any alleged criminal act wishes the matter to be referred to the police the Governor  or Director must do so. The Governor or Director will clearly wish to relay quickly any advice from the police that disciplinary proceedings are likely to be more appropriate.  As with all other referrals, the Governor or Director should only proceed with a disciplinary charge after a decision has been made not to prosecute under the criminal law.

Racial motivation

C.7
Where there is clear evidence of racial motivation it will strengthen any case for referral.

Action to be taken when an offence falling within these guidelines is committed 

C.8
The prospects of securing a conviction where a serious offence has been committed will be greatly increased if the police are called immediately when an offence comes to light. It is very important that there is efficient local liaison between the establishment and the police. Separate advice is available to staff about the preservation of evidence.           

C.9
The notes which staff take immediately after an incident and any other papers, such as interview notes, which are relevant must be carefully preserved and a copy placed with the record of the prisoner(s) involved. The original should be handed to the police. If they are required to give evidence in court, staff may be permitted to refresh their memories by reference to any written notes made or verified by them, and made contemporaneously with the facts to which they can testify. Moreover, if a prosecution results, the Crown Prosecution Service is under a duty to disclose relevant unused material.  Whilst there is a discretion to withhold certain types of material, it is vital that the Crown Prosecution Service has easy access to everything. 

Advice
C.10
The most important liaison point for Governors/Directors will be the local police through the Police Liaison Officer.  If difficulties arise in interpreting the guidelines, Governors/Directors can contact the Adjudication Helpline (020 7035 1547) Offender Policy and Rights Unit (OPRU) NOMS Directorate of Offender Law & Sentencing Policy.

The guidelines

C.11
The guidelines that follow are arranged by broad category of alleged offence and deal primarily with circumstances in which referral to the police is likely to be appropriate.  Where it seems helpful also to describe circumstances in which referral is not likely to be appropriate, this advice appears as a note.

Assault
C.12 
The following should be referred:

· Alleged offences and attempted offences of murder, manslaughter, non-consensual buggery or rape, and threats to kill where there appears to be genuine intent;

· Other alleged assaults if any of the following elements are present:

a) The use of a weapon causing, or likely to cause, serious injury;

b) The occasioning of serious injury by any means;

c) The use of serious violence against any person (providing that more than minor injury was the intended or likely outcome of such an assault, the actual extent of the injuries received may not be significant; minor injury means minor bruising, sprains and minor cuts: serious injury will be more than this);

d) Personal sexual violation other than rape but where the victim is especially vulnerable or there has been the use or threat of violence.

· Any alleged assault that amounts to unlawful imprisonment (hostage-taking).

Escape
C.13 
The following should be referred:

· Any alleged escape from a closed establishment or secure escort;

· Any alleged attempted escape from a closed establishment or secure escort, provided that the attempt amounts to more than an intention to escape and the act done can be regarded as more than mere preparation for the offence;

· Any other serious case where the means of escape have been found and where referral is needed to discover how they were obtained and to prosecute those responsible: the nature of the means and the category of the prisoner will be relevant in deciding whether referral is justified;

· Any alleged escape or abscond from open conditions where the prisoner has been absent for a substantial period of time (normally any period over eight weeks);

· Any alleged escape or abscond from open conditions where the prisoner has made determined efforts to avoid recapture (such as by changing his/her name). 

C.14
Additional aggravating factors, which may justify a decision to refer an incident to the police, include: 

· A carefully planned and premeditated decision to abscond by the prisoner, involving the deception of staff;

· A previous escape or abscond by the prisoner during the current sentence.

C.15
Further alleged offences committed either in the course of the alleged escape or whilst unlawfully at large may make it preferable to refer the whole incident to the police for investigation. 

 Possession of unauthorised articles
C.16
The following should be referred:
· Weapons:

a) Alleged possession of firearms, imitation firearms or explosives, whether manufactured or locally produced;

b) Alleged possession of other offensive weapons (knives, kitchen or workshop implements, home-made weapons etc) if there is evidence to suggest that the weapon was intended for use in the commission of a further serious criminal offence (such as a serious assault or an escape).

· Drugs:

a) Class A Drugs: alleged supply and possession with or without intent to supply;

b) Class B Drugs: alleged supply and possession with intent to supply unless there is only small scale supply for no payment: possession alone should be referred only when the quantity is substantial.

C.17
Alleged possession or supply of Class C Drugs, and alleged possession of a small quantity of Class B Drugs, without intent to supply, should not normally be referred.

C.18 
A current list of drugs under the Misuse of Drugs Act 1971 appears in Appendix 8 of the Mandatory Drug Testing Manual. 

Criminal damage/arson

C.19
The following should be referred:

· Criminal damage;

a) If damage to the property of the prison or other prisoners is very serious, normally to a value in excess of £2,000; evidence of concerted action by a group of prisoners will strengthen the case for referral; it is essential that any estimate of the value of damage done represents the full cost of repair; it may therefore be appropriate to obtain an estimate, including materials and labour, from a contractor. 

· Arson;

a) Unless it is clear that there was little or no risk of the fire taking hold. 

 C.20
However, Governors or Directors will wish to be particularly aware of the possibility that cell-fires may in fact be evidence of a prisoner's highly disturbed or suicidal state of mind.  Acts that amount in reality to attempts at self-injury should not normally be referred, nor dealt with under the internal disciplinary system.

Robbery
C.21 
This should be referred where the alleged theft is accompanied by the use or threat of serious violence or of a weapon.

Major disturbances
C.22
The following should be referred:

· Incidents involving a number of prisoners where the Governor/Director has lost, or seems likely to lose, control of all or part of the establishment; this may arise because the staff have had to withdraw for their own protection, or the prisoners have barricaded themselves into part of the prison, or for some other reason;

· Mass disobedience involving the use or threat of violence, resulting in assaults or criminal damage serious enough to be referred under section 1 and 4(i) above, or in the commission of other serious criminal offences.

C.23
Major disturbances that satisfy these criteria may constitute a basis for a charge of prison mutiny under the Prison Security Act 1992, or a charge of one of the public order offences under the Public Order Act 1986, or another criminal offence.  A charge of prison mutiny is likely to be particularly appropriate for incidents involving a large number of prisoners where it is difficult to establish which prisoner did any specific act.

C.24 
The following should not be referred:

· Small, localised incidents where no criminal offence is committed and which the Governor/Director is able to contain without difficulty;

· Passive disobedience, even on a large scale, where it is clear that the prisoners are protesting about a particular grievance and where there seems to be no intention to overthrow lawful authority;

· Other disturbances for which the Governor or Director or Controller believes his/her powers under the disciplinary system to be adequate.

Breaches or attempted breaches of restraining orders or injunctions (Protection from Harassment Act 1997)

C.25
The following should be referred:

· Breach or attempted breach of restraining order or injunction:

a) Where the victim requests it Governors/Directors must refer any breach of restraining order or an injunction to the police.

· Other cases

b) In other cases Governors/Directors have the discretion whether to refer the matter to the police. Referral is most likely to be most appropriate where there have been previous attempted, or actual breaches of a restraining order or injunction.

C.26
Where breaches or attempted breaches are referred to the police, Governors/Directors must ensure that all relevant information is forwarded to them, including details of any previous breaches or attempted breaches that may have been dealt with under the prison discipline system.

Failure to return from release on temporary licence or following notice of recall
C.27
The following should be referred:

· Any alleged failure to return where the prisoner was unlawfully at large for a substantial period of time (normally any period over eight weeks);
· Any alleged failure to return where the prisoner made significant efforts to avoid recapture, for example, by changing addresses, assuming a different name, or previously misleading staff.
C.28
Further alleged offences committed while the prisoner was unlawfully at large may make it preferable to refer the whole incident to the police for investigation even if the failure to return in itself is not particularly serious.
C.29
Prisoners who have reasonable excuse for failure to return on time after a period of release on temporary licence, or following notice of recall, should not normally be referred. A reasonable excuse might include any case where the prisoner’s failure to return was not intentional but was due to unforeseen circumstances or factors beyond his/her control.
Serious criminal offences in prison establishments

Information for staff

C.30
Disciplinary charges that involve criminal offences will be dealt with by the Governor or the Controller or by the courts, depending on their seriousness.

C.31
Guidelines on referral to the police are given above.

C.32
The police are responsible for gathering evidence for prosecution and it is vital that any action staff take after an incident assists the police in that duty.  Staff must not seek to take on the role of the investigating police officer.

C.33
The Crown Prosecution Service decide whether to prosecute following the police investigation. They judge both whether the evidence is sufficient and whether prosecution is in the public interest. If prosecution results, the reporting officer becomes a witness to the alleged offence in the same way as any other person present.  If there is no prosecution, the Governor or Controller may consider dealing with the matter under the disciplinary system provided a charge was laid properly at the outset.

Good practice for staff
 C.34
 The prison officer first on the scene must take charge of the incident until assistance arrives.

C.35
 If identified, the alleged offender must be detained and removed from the scene as early as practicable.

C.36
The identity of any witnesses, whether staff or prisoners, must be noted.

C.37
Questioning of victims, alleged offenders and witnesses must be limited to establishing what has happened.  Prison staff must not conduct lengthy interviews or take written statements from prisoners.  This should be left to the police where criminal proceedings are a possibility. A court may exclude evidence if correct procedures have not been followed in taking statements.

 C.38
As soon as possible after dealing with the incident, the prison officer first on the scene and other staff witnesses must make written notes.  These will form the basis of both the witness statement to the police and form F1127 in relation to internal proceedings.  Each note should be recorded on form F2147, which should be available on every wing. The note must record details of:

· How the officer became aware of the incident (was s/he present throughout? Was it reported to him/her? Who reported it? Etc);

· What the officer observed, for example injuries or damage;

· Potential exhibits left at the scene of the incident;

· What those involved said initially;

· The date and time the note is made.

C.39
The police should be contacted immediately on discovery of an alleged offence that may lead to a prosecution.  Subject to their advice, after the prisoners concerned in the incident have been removed, the scene must be sealed and nothing disturbed, unless it is unavoidable, while awaiting the arrival of the police investigating officer.  If exceptionally someone has to enter the sealed area, it is essential to inform the police investigating officer, if possible in advance.

C.40
 Items at the scene must not be handled unless this is essential.  In this event there must be minimum contact to reduce damage to marks or other evidence. Covering the hands before touching objects does not preserve such evidence.

C.41
The police may seize items of a prisoner's clothing which could be evidence if this is necessary to prevent concealment, loss or damage.

C.42
Guidance on giving evidence in court is contained in the card Prosecution Witnesses in the Crown Court and Magistrates' Courts (DOC 1 1991) and in Prison Service Circular Instruction 7/1991. 
C.43
Charges should be laid in the normal way within 48 hours of the discovery of the alleged offence in case the referral does not result in a prosecution.
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ANNEX D

ADJUDICATIONS AND THE LAW: EXTRACTS FROM STATUTES AND RULES

D.1 
The Prison Act 1952 as amended



s.47 (1) The Secretary of State may make Rules for the regulation and management of prisons, remand centre, and Young Offender Institutions respectively, and for the classification, treatment, employment, discipline and control of persons required to be detained therein.



(2) Rules made under this section shall make provision that a person who is charged with any offence under the Rules shall be given a proper opportunity of presenting his case.

D.2 
The Criminal Justice Act 1961 as amended


s.23 (1) For the purposes of Rules under section forty-seven of the Prison Act 1952 (which authorises the making of Rules for the regulation and management of prisons and the discipline and control of persons required to be detained therein) any offence against the Rules committed by a prisoner may be treated as committed in the prison in which he is for the time being confined.



(4) In this section the reference to prisons and prisoners respectively include references to Young Offender Institutions and persons detained in them.

For current Prison and Young Offender Institution Rules please consult the Prison Service 

Intranet, the Prison Service website at www.hmprisonservice.gov.uk 

or the NOMS website at www.noms.homeoffice.gov.uk
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ANNEX E

ADJUDICATION DOCUMENTATION: THE PRINCIPAL FORMS AND HOW TO COMPLETE THEM

Chart showing old and new forms
	New Form

	Old Form

	F1127A Notice of Report
	F1127

	F1127B Notice of Report
	F254

	F1127C Notice of Report
	F1145

	F256 Record of Hearing
	F256

	F256A Continuation Sheet
	F256A

	F256B Adjudication Report
	Local forms

	F256C Conduct Report
	Local form

	F256D Adjudication Result
	None

	F256E Legal Representation/McKenzie friend
	Local variations

	Minor Reports Book
	Unchanged

	F2129A Remission of Additional Days Form
	Amended

	F2129B Remission of Additional Days Officer’s Report of Consideration of Application
	Amended

	F2129C Remission of Additional Days.  Reply to Prisoner
	Amended

	IA1 Arranging attendance of Independent Adjudicator (for use on email only)
	New form

	IA2 Completion of Independent Adjudication (for use on email only)
	New form

	IA3 Notification of prisoners undergoing Independent Adjudication, transferred out of establishment (for use on email only)
	New form


F1127A/B/C

E.1 
These are available either on the intranet or hard copy.
Form F256 

E.2
This replaces the existing form F256 and is used in a similar way.

Form F256A
E.2
This form is to be used as a continuation form for F256.  Each part of the form should be completed.

Form F256B
E.3
The Adjudication Report must be completed for all prisoners on adjudication.  The information should be taken from LIDS and the prisoner’s record as appropriate.  Care should be taken to ensure the accuracy of the data where a prisoner disputes any detail.

Form F256C
E.4
Care should be taken to ensure that whatever is written in this report can be justified if the prisoner questions it.  It must not be signed by the reporting officer.  The counter signing by the Wing SO/PO is essential.

E.5
Ideally an employment report should be available for every prisoner on adjudication.  However, this may be difficult, especially at weekends.  It is therefore only essential when the offence is work related.

Form F256D  

E.6
This form must be completed at the end of the adjudication(s) and the bottom copy given to the prisoner either before s/he leaves the room or at the first suitable opportunity following the adjudication.  It must show clearly what the punishment comprises and for how long.  The date(s) the punishment or elements of it end must be included.

Form F256E

E.7
This form must be completed whenever a prisoner requests legal representation or a McKenzie friend.  It must be completed in sufficient detail that anyone coming to it anew can understand the reasons for any decision.

Form F1127
E.8
This form replaces the former F1127, F1145 and F254.  It should be completed by the reporting officer and may be read out as his/her evidence to the adjudicator.  Care should be taken to ensure that both copies are legible.  The top copy is given to the prisoner and the bottom copy is retained for the adjudication.  It is given to the reporting officer before s/he enters the adjudication room or read out in his/her absence in guilty pleas only.

E.9
In the rare event of more space being needed for the evidence a second form should be used as a continuation sheet, showing clearly it is a continuation.

Minor Reports Book

E.10
Guidance on the use of the Minor Reports Book can be found in chapter 4 paragraphs 4.41 to 4.50 of this PSO.

Forms F2129A-C

E.11
These forms are to be completed in accordance with chapter 8 paragraphs 8.6 - 8.22 of this PSO. They have been amended to take account of the change of eligibility requirements for a prisoner applying for remission of additional days. 

Forms IA1, IA2 and IA3

E.12
Details on the completion of these forms is contained in chapter 13 of this PSO.
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ANNEX F

MANDATORY DRUG TESTING.   TABLE OF MINIMUM WAITING PERIODS REQUIRED BEFORE A PRISONER MAY BE CHARGED AFTER FIRST RECEPTION INTO PRISON (OR CHARGED AGAIN)
	PRIVATE 

Drug
	Comment
	Minimum

Waiting

Period

	Amphetamines
	Including Methamphetamines
	4 days

	Barbiturates
	Except Phenobarbital

Phenobarbital
	5 days

30 days

	Benzodiazepines
	
	30 days

	Buprenorphine
	Temgesic
	14 days

	Cannabis
	
	30 days

	Cocaine
	
	4 days

	Methadone
	
	5 days

	LSD
	
	3 days

	Opiates
	Including Morphine and Codeine

6 Monocetyl Morphine
	5  days

3  days




F.1
These time periods represent the minimum waiting periods, after a prisoner first entered the prison, before it would be safe to charge him/her, and also the minimum period between samples upon which successive disciplinary actions for the same drug should be based.  A sample taken within this minimum waiting period could, however, be used as evidence to support a charge of misuse of a different drug.
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ANNEX G

PROCEDURES FOR THE INDEPENDENT ANALYSIS OF MANDATORY DRUG TEST SAMPLES

Introduction

 G.1
Prisoners are entitled to have a sample which tests positive under the Mandatory Drug Testing (MDT) programme analysed by an independent laboratory before any disciplinary proceedings concerning that charge are completed. This practice is an important procedural safeguard and integral feature of the overall fairness of the MDT programme.

 G.2
Information for prisoners and solicitors on the procedures for obtaining the independent analysis of a mandatory drug test sample is set out in paragraphs H.29 to H.47. Throughout this appendix that guidance will be referred to as ‘the Procedures’.

Mandatory action
 G.3
An adjudicator or the MDT co-ordinator must ensure that any prisoner who requests an independent analysis and any solicitor acting on behalf of a prisoner has a copy of the Procedures within three days of any request. The Procedures are detailed in paragraphs H.29 to H.47.

 G.4
An adjudicator may conclude the adjudication if no evidence of intent to arrange an independent analysis has been received within fourteen days after the first adjournment of the adjudication for that purpose.

 G.5
An adjudicator may conclude the adjudication if the prisoner or their solicitor fails to write to them to request release of the sample to a nominated laboratory within fourteen days of providing evidence of intent to arrange an independent analysis.

 G.6
With effect from 1 May 2000, responsibility for authorising the release of a sample from the Prison Service’s laboratory direct to a nominated laboratory for independent analysis will be devolved to governor grade staff or the MDT co-ordinator at establishment level.

 G.7
An adjudicator or MDT co-ordinator must authorise release of a sample within two working days of receipt of a request from a solicitor for release to a nominated laboratory.

 G.8
An adjudicator or MDT co-ordinator must contact the Drug Strategy Unit (DSU) NOMS Directorate of Health Partnerships if the laboratory nominated by the solicitor is not one on the list of laboratories in the Procedures.

 G.9  
Template letters for use in authorising release of the sample can be found at Annex B of PSO 3601 issued by DSU and should be utilised in the following manner:

· Letters to the Prison Service laboratory authorising release of a sample must be written on the establishment’s headed paper and show the signatory’s name in print, otherwise they will not be accepted. The letter should be sent by fax and enclose a copy of the solicitor’s original request;

· Letters to the solicitor confirming authorisation to release the sample must also be written on the establishment’s headed paper and show the signatory’s name in print, and enclose a copy of the letter to the Prison Service testing laboratory.

G.10
Every request for independent analysis entails a cost for the Prison Service’s laboratory and for the prisoner or the legal aid system. Therefore, before authorising release of the sample an adjudicator or the MDT co-ordinator must ensure that:

· Where the prisoner has recently tested positive more than once, it is known which particular sample he/she wishes to have independently analysed;

· The sample was positive for drugs and that charges have not been dismissed;

· The prisoner has not pleaded guilty to charges relating to this sample;

· MDT staff have requested a confirmation test if charges are outstanding; and

· The correct bar code is quoted in the authorisation letters.

 G.11
If, two weeks after authorisation to release the sample has been given, the prisoner or solicitor have not completed the independent analysis, an adjudicator may conclude the adjudication on the basis of available evidence.

 G.12
Adjudicators have discretion to not adhere rigidly to the timescales set out in the Procedures. Where delays in arranging the independent analysis are not due to the prisoner or his/her solicitor, further time must be allowed to complete the process.

 G.13
If the results of an independent analysis contradict the results from the Prison Service’s laboratory, an adjudicator must refer the case to the Drug Strategy Unit before completing the adjudication.

Advice
New responsibilities for solicitors and prisoners
 G.14
The Procedures place the onus on solicitors and prisoners acting without representation  to:

· Provide written evidence of real intent to arrange an independent analysis within two weeks of the first adjournment of the adjudication for that purpose;

· Find a laboratory willing to perform the analysis and to arrange payment for it;

· Write to the adjudicator requesting release of the sample once an independent laboratory has agreed to do the work within four weeks of the first adjournment for that purpose;

· Ensure that the sample is independently analysed within two weeks of receipt of the confirmation from the adjudicator or MDT co-ordinator that the sample has been authorised for release;

· When the independent analysis has been completed, advise the adjudicator whether the report will be produced in evidence at the adjudication; 

· Inform the adjudicator if there are delays which will mean that the Prison Service’s timescale is not met, and to give reasons for those delays.

Timescale for obtaining an independent analysis 

 G.15
There is a need in the adjudication process for reasonable speed (for example, the requirement to charge prisoners within 48 hours of the identification of the offence).This applies as much to MDT cases as any others. If the timescales set out in the Procedures are not met, any decision to proceed with the adjudication must not be automatic. It is the responsibility of the prisoner or their solicitor to account for the delay. If no credible explanation for the delay is offered, then it is reasonable to proceed with the adjudication.

G.16
If the delay is explained, it is important to consider who is responsible for the delay. If the prisoner or their solicitor is directly responsible for the delay, it would be reasonable to proceed with the adjudication, except in exceptional circumstances such as ill health or bereavement. If an agency over which the prisoner has little or no control, for example the Legal Services Commission (which replaces the Legal Aid Board with effect from 1 April 2000) or a laboratory, has caused the delay and the explanation appears credible, then more time must be allowed.

Laboratory documentation/data pack

 G.17
Occasionally a solicitor will request documentation or a data pack on their client’s sample from the Prison Service’s laboratory. A standard data pack includes basic technical information about the testing of the sample. The solicitor is entitled to this information.

 G.18
The Prison Service’s laboratory will only release a data pack on receipt of written authorisation from an adjudicator. If the data pack is requested at the same time as release of the sample, the standard letters to the Prison Service laboratory can be amended to include this. The Prison Service’s laboratory will normally release the data pack within a week of receiving authorisation.

If an unfamiliar laboratory is chosen

 G.19   The list of laboratories included with the Procedures is not a Prison Service approved list, it is just a list of some laboratories known to have expertise in testing urine samples for illicit drugs. The prisoner may have their sample analysed by any laboratory of their choice.

 G.20
If you are asked to authorise release of a sample to a laboratory that is not on the list in the Procedures, you should contact the Drug Strategy Unit (DSU) at Prison Service Headquarters ( 020 7217 5049. DSU can check for any records of that laboratory and advise whether it has the expertise to carry out the analysis. If there is no record of the laboratory, DSU will request evidence of its expertise from the prisoner or solicitor.

 G.21
If information provided by an independent laboratory shows that it has limited expertise in testing urine samples for illicit drugs, DSU will ask you to warn the prisoner or solicitor in writing that results from that laboratory will not be given equal weight at adjudication as those from the Prison Service’s laboratory. If the prisoner still chooses to have the sample analysed by the same laboratory, you must authorise release to that laboratory.

The result of the independent analysis
 G.22
In the absence of United Kingdom regulations on the reporting of an independent analysis, many laboratories adhere to guidelines published in the United States by the Substance Abuse and Mental Health Service Administration (SAMHSA). Drugs and their metabolites are liable to degrade in a urine sample over time. Therefore SAMHSA guidelines are that only the presence or absence of a drug should be reported. 

Only the absence of a drug is sufficient evidence to cast automatic doubt on the Prison Service’s confirmation test result.

 G.23
Independent laboratories have been known to report finding an amount of a drug that is below the Prison Service’s cut-off level. For the reasons explained above, that is not sufficient to cast doubt on the Prison Service’s confirmation test result.

If the independent analysis is negative
 G.24 
If the result of the independent analysis contradicts the Prison Service analysis, an adjudicator must contact DSU before completing the adjudication. Whilst DSU does not wish to interfere in the adjudication process whenever the Prison Service’s laboratory is challenged, it is essential for the credibility of the MDT programme that the case is thoroughly investigated. An investigation may instead reveal errors in the independent laboratory’s analysis which would discredit its results.

 G.25  In one case following the reporting of a negative result from an independent analysis, DSU tried to investigate after charges against the prisoner were dropped. It was found that the solicitor and the independent laboratory no longer had any interest in co-operating and the investigation could not be completed. In most cases, the forum for exploring the relative strengths of contradictory evidence is the adjudication process itself. It should not be assumed automatically that a contradictory analysis constitutes grounds for dropping the charges at adjudication. In the event of a challenge DSU will conduct a preliminary review to ascertain the strength of the Prison Service laboratory’s analysis and inform the adjudicator of any concerns.

Independent analysis as part of the review process

 G.26
Adjudicators should note that a prisoner is entitled to obtain an independent analysis as part of a review of a finding of guilt but not normally if s/he pleaded guilty at adjudication. If the prisoner pleaded guilty, the finding of guilt was based on their admission, not on the drug test result. If however, the prisoner later contends that their guilty plea was entered in error, s/he may then require an independent analysis of their sample as part of the review.  Samples are retained for a period of 12 months after the analytical report has been issued.

Monitoring and reporting

 G.27   Prisoners who have less than six weeks to serve of their sentence at the time they request an independent analysis must have an opportunity to arrange an independent analysis of their sample in the same timescale offered to other prisoners. In such cases adjudicators should not conclude an adjudication on the basis of available evidence as the prisoner will not have had the opportunity to fully question the evidence against him. The only exceptions will be, as with any other case, where the prisoner is unable to provide any evidence of real intent to obtain an independent analysis within fourteen days of the first adjournment for that purpose or when evidence of intent to arrange an independent analysis has been given and the prisoner or their solicitor subsequently fail to write to the adjudicator to request release of a sample to a nominated laboratory within the fourteen day period specified for that purpose.

 G.28
To monitor the scale of this problem, prisons must notify DSU at the end of each quarter of the number of samples sent for independent analysis and of the number of cases where the charges against the prisoner have been dropped prior to release, on the grounds that the prisoner had less than six weeks of their sentence left to serve at the time they gave notice of their wish to seek independent analysis of their sample. If this proves to be significant, DSU will review current procedures and seek further legal advice on implementing more stringent measures.

The procedures

Information for solicitors and prisoners on obtaining the independent analysis of a mandatory drug test sample

Introduction

 G.29
This information sheet has been produced by the Drug Strategy Unit who are responsible for mandatory drug testing (MDT) policy at Prison Service Headquarters. It is aimed principally at solicitors who have been asked by a prisoner to arrange an analysis of an MDT sample by an independent laboratory. It sets out the steps that must be taken, the timescale within which those steps must normally be completed, and describes some recent changes to the way in which the Prison Service manages such cases.

Is my client allowed an independent analysis?
 G.30
Anyone charged with the offence of misusing a drug under Prison or Young Offender Institution Rules, and who does not plead guilty to this charge, has the right to arrange an independent analysis of their MDT sample.

 G.31
Analysis of a sample by an independent laboratory is only available for mandatory drug test samples. While many prisons also operate voluntary drug testing programmes, prisoners do not face disciplinary charges following a voluntary drug test and there is no provision for a voluntary sample to be independently analysed.

Tests carried out on the Prison Service’s behalf

 G.32
All MDT samples undergo an initial screening test. The tests are undertaken by an independent laboratory contracted by the Prison Service. The screening test uses a process known as ‘immunoassay’, where biochemical assays are formulated to react with particular drugs or their metabolites. This allows those samples testing negative to be screened out. It is usual for a prisoner to be charged following a positive screening test.

 G.33 
If the prisoner enters any plea other than a definite “Guilty”, the adjudication must be adjourned to request a confirmation test. Confirmation testing uses a more sophisticated technology. It is a 2-stage process known as Gas Chromatography/Mass Spectrometry (GC/MS). An extract of the urine sample is injected into a tube inside the gas chromatograph. The liquid turns to vapour and any drug molecules present are swept through the tube by a flow of gas. The mass spectrometer shatters each molecule as it leaves the tube. The length of time a substance takes to pass through the tube, the pattern a molecule makes when it shatters, and the weight of the fragments combine to make a unique “fingerprint” for every drug. Results obtained from such tests are able in most cases to clearly distinguish between medication taken as prescribed, and drug misuse.

 G.34
It is open to a prisoner to obtain an independent analysis at any stage in the adjudication process. However, clearly it makes sense to wait until the result of the confirmation test has been received as that may be negative. 

Where does the sample for independent testing come from?
 G.35
When a prisoner gives a sample for mandatory drug testing, the urine is divided equally between two sample tubes. The tubes are sealed in the prisoner’s presence with tamper evident bar coded labels marked ‘A’ and ‘B’. Both tubes are sent to the Prison Service’s contracted laboratory. On receipt, the B tube is put into cold storage. All tests (screen and confirmation) carried out on the Prison Service’s behalf use urine from the A tube. Whenever a confirmation test has been carried out on a sample, indicating the possibility that an independent analysis may follow, the B tube is stored for 12 months from the date of the confirmation test.

Requesting the independent analysis
 G.36
When the prisoner informs the adjudicator that he/she wishes to have an independent analysis, a period of two weeks will be allowed for evidence to be provided of real intent to arrange the analysis. You must inform the adjudicator without delay if you are acting on behalf of a prisoner to obtain an independent analysis. Where you fail to provide the adjudicator of evidence of intent to arrange an independent analysis within the fourteen day period, the adjudication will normally be reconvened and concluded on the basis of the available evidence. 

Arranging for an independent analysis to be performed
 G.37   It is the prisoner’s responsibility to arrange for the independent analysis of their sample and to pay for it. Legal aid has been granted for this purpose in some cases.

 G.38 
First, you must find a laboratory that is prepared to undertake the work within the timescale required by the Prison Service (see paragraph 19) and agree a price. Analysis must be by the GC/MS method used in Prison Service confirmation tests. The results of an immunoassay screening test do not have the same evidential value.

 G.39 
The Prison Service is satisfied that the laboratories listed in the Procedures have the capability and expertise to undertake this work. Please note that this is not an approved list of laboratories that must be used. If you wish to use a laboratory which is not on the list you should satisfy yourself that its staff have sufficient expertise in testing urine samples for illicit drugs. The Prison Service cannot comment or advise on the likely costs of having a sample analysed by an independent laboratory - that is a matter for negotiation between yourself, the prisoner and the laboratory concerned. 

 G.40
When a laboratory has been chosen to undertake the analysis, you must write to the adjudicator asking for the release of your client’s sample to be authorised and naming the laboratory you want it to be sent to. The letter must include your client’s full name, prison number, the establishment in which they are held in custody and if known, the sample barcode reference. The adjudicator will then write to the Prison Service’s contracted laboratory authorising release of the sample and send a copy of that letter to you. If following evidence of intent to arrange an independent analysis you fail to write to the adjudicator to request release of a sample within the fourteen day period specified for that purpose, the adjudication will normally be reconvened and concluded on the basis of the available evidence.

 G.41
 If you chose a laboratory which is not on the Prison Service’s list, an adjudicator may ask you for documentary evidence of the laboratory’s expertise in testing urine samples for the presence of illicit drugs before authorising release of your client’s sample. If the Prison Service is not satisfied that a laboratory has the necessary expertise, you will be warned, before release of the sample is authorised, that results from that laboratory will not be given equal weight to those obtained from the Prison Service’s contracted laboratory.

 G.42 
The MDT programme incorporates a rigorous framework, the chain of custody, which is designed to provide a legally defensible system of controls recording the progress of any sample from the time of its collection from the prisoner to the declaration of the results. This framework is designed to prevent tampering and link unequivocally the sample with the prisoner and the sample with the result. Therefore, the ‘B’ sample will only be released by the Prison Service’s contracted laboratory to the nominated laboratory on receipt of two 


letters, one from the adjudicator authorising release of the sample and the other from yourself stating the nominated laboratory. After release of the sample is authorised, it is the responsibility of the nominated laboratory to contact by telephone or letter the Prison Service’s laboratory to arrange a date for a courier to collect the ‘B’ sample, giving at least 24 hours notice. Transfer of the sample is at the prisoner’s expense.

Loss or damage 

 G.43
 If the B sample is lost or damaged whilst in the possession of the Prison Service or its agents, charges against the prisoner will be dropped. The Prison Service accepts no responsibility for loss or damage to samples in transit to or at the independent laboratory. In such cases the adjudication will be concluded on the basis of the available evidence.

Results of the independent analysis
 G.44
In the absence of United Kingdom regulations on the reporting of an independent analysis, many laboratories adhere to guidelines published in the United States by the Substance Abuse and Mental Health Service Administration (SAMHSA). Drugs and their metabolites are liable to degrade in a urine sample over time. Therefore SAMHSA guidelines are that only the presence or absence of a drug should be reported. Only the absence of a drug is sufficient evidence to cast doubt on the Prison Service’s confirmation test result.

 G.45
It is not acceptable for extracts from the report on an independent analysis to be presented in evidence at adjudication. Only a complete report will be accepted.

Timescales
 G.46
A period of fourteen days will normally be allowed for each major stage of the process (as outlined in the summary below). Where the timescale has not been met and you are unable to provide a valid reason for the delay, the adjudication will normally be concluded on the basis of the available evidence.
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Summary
 G.47 The stages involved where a prisoner seeks an independent analysis of a urine sample, and the normal timescales to be met, are as follows:

	Stage
	Timescale

	
	

	1. Prisoner notifies the adjudicator that he/she is to seek an independent analysis
	Day 1

	
	

	2. Prisoner contacts solicitor
	

	
	

	3. Prisoner/solicitor provides adjudicator with evidence of intent of arranging an independent analysis (e.g. solicitor informs adjudicator that he/she is acting for the prisoner)
	Within 14 days of stage 1

	
	

	4. Solicitor asks the adjudicator to release the sample to a named laboratory
	Within 14 days of stage 3

	
	

	5. Adjudicator authorises release of the sample
	Within two working days of request from solicitor

	
	

	6. Independent analysis of sample is undertaken and prisoner decides whether to produce the report as evidence and advises the adjudicator
	Within 14 days of stage 5

	
	

	7. Adjudication normally completed on basis of available evidence
	After prisoner has received result or where timescale not met

	Maximum elapsed time from stages 1 to 7
	Six weeks and three days


List of contents
ANNEX H

EXPLANATION OF TERMS 

Adjudication
The way the Prison Service deals with your report or charge (your ‘nicking’)

Adjudicator
The person who is hearing your report or charge (‘nicking’)

Being put on report

Being charged (‘nicked’)

BDH



British Drug House

Conduct Report
A report on your behaviour during the sentence you are now doing

Controller
The person who hears charges in privately run (contracted out) prisons

Director
The person in charge of a privately run (contracted out) prison

DSU



Drug Strategy Unit

Escorting officer
A person who takes the you to the adjudication and stays with you during the hearing

Governor 
The person who hears charges in a prison or Young Offender Institution

Governing Governor
The person in charge of a prison or Young Offender Institution

Legal representation

Having a solicitor to act for you in an adjudication

Legal advice/assistance
Having a solicitor help you with the adjudication but not actually being with you when the adjudicator hears the charge

McKenzie friend
A person other than a lawyer who helps and supports you with the adjudication

MDT



Mandatory Drug Test

Mitigation
Anything you want the adjudicator to consider before deciding what punishment to give you

Mitigating the punishment
Changing a partly completed punishment to something less serious 

Remission of additional days 
Taking off some of the additional days you were given on previous adjudications

Tarrant Principles
The points an adjudicator needs to consider when deciding whether to allow you to have legal representation, legal advice or a McKenzie friend

Termination of a

Stopping the punishment

punishment
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ANNEX I

EXAMPLES OF QUASHED AND MITIGATED CASES

I.1
Below are sample adjudications to illustrate the main reasons for quashing or mitigating cases.  
Ultra vires (excess of jurisdiction)

I.2
A prisoner was charged under para 8 while on temporary licence.  The review was allowed as it was unclear where the offence took place: whilst the prisoner was on temporary licence or in the establishment.

I.3
The accused pleaded guilty to the charge and the adjudicator gave him a punishment of 14 prospective added days, seven of them suspended. In doing this the adjudicator acted ultra vires (excess of jurisdiction): outside the rules, a punishment may not be suspended in part.

I.4
The accused was in the dock at court and was therefore under the jurisdiction of the judge.  He was not under Prison Service jurisdiction, therefore Prison Rules do not apply.

Incorrect charging

I.5
The original charge was not correct so the F254 was amended instead of a new charge being laid.

I.6
The incorrect charge had been laid.

Incorrect punishment

I.7
A prisoner was charged with offence ‘A’ and the case was remanded.  During the period of remand he was given a suspended punishment for a subsequent offence; offence ‘B’.  When the adjudication was concluded for offence A, the suspended punishment for offence B was wrongly activated.

Failure to enquire in to the evidence

I.8
The prisoner’s written statement included a defence to the charge.  However, although it was entered in the record of hearing, the adjudicator failed to enquire into the defence.

I.9
On occasions the F256 makes no further mention of a written statement apart from a tick in part 6.

Failure to keep prisoner informed of proceedings

I.10
The prisoner walked out of the hearing, claiming it was a kangaroo court.  The adjudicator carried on in his absence but failed to keep the prisoner informed and, having found him guilty, failed to ask if he had any mitigation.

I.11
The prisoner refused to attend the hearing.   The adjudicator subsequently failed to keep him informed of the proceedings, including the reasons for an adjournment.

Full record of the adjudication not available

I.12
Cases are quashed because the F256 shows that:

· The prisoner has made a written statement which subsequently cannot be found;

· There are continuation sheets that cannot be found;

· Video evidence is no longer available;

· There are other witness statements that cannot be found;

· There was no record that the F1127 had been issued or by whom.

Not de novo

I.13
The first charge was dismissed by Governor A as being under the wrong paragraph.  The prisoner was re-charged under correct paragraph and Governor A adjudicated, though he was aware of the details of the alleged offence.

I.14
In a case of two prisoners charged with fighting the cases were heard separately.  However, evidence from one investigation was used to support a finding of guilt in the other, without the prisoner being allowed to question it.  

I.15
The adjudicator based his findings on his knowledge of both the prisoner and the reporting officer. 

Double jeopardy

I.16
The prisoner was disciplined for absconding although he had already received a twelve month court sentence for this.

I.17
The accused had already been given a verbal warning about his failure to work.  Placing him on report for disobeying the order to work on the same occasion  amounts to double jeopardy.

Not charged within the time frame

I.18
The prisoner was charged with unauthorised possession over 64 hours after articles were found in a search.

I.19
A charge was laid more than 48 hours after its discovery (without exceptional circumstances) because of the charge being ‘uncertain’ and information being sought from the police.  The charge should have been laid and then adjourned while detailed evidence was prepared.

Witness issues

 I.20
The adjudicator refused to call prisoner’s witness on the grounds that the adjudicator accepted that he would corroborate the prisoner’s claims.  However, he also said there was an officer witness who supported the reporting officer, without calling him or giving the prisoner the opportunity to question him.

I.21
The adjudicator refused to call the accused’s wife as a witness because she was not available and there could be bias.

I.22
Although the prisoner had pleaded not guilty the reporting officer was not called to give evidence in person so the prisoner could not question him.

Insufficient evidence

I.23
The prisoner was charged under paragraph 12 with having an unauthorised pen that tested positive for a drug.  However, no evidence was submitted to establish conclusively that there was a banned substance present.

Not in lawful custody

I.24
As the prisoner was released on special licence for a local visit on 30 December and therefore was not in continuous prison custody during the period in question it was not possible to prove beyond reasonable doubt that the offences took place whilst he was in custody.

Failure to consider properly any request for legal representation, legal advice or McKenzie friend

I.25
In his written statement, submitted in evidence, the prisoner asks to be allowed to seek legal advice.  The F256 part 6 is ticked ‘No’ against question 7.
I.26
The prisoner was charged with a serious assault on a prison officer. He requested legal representation, which was denied without the Tarrant Principles being applied.  His review was allowed.

I.27
The accused refused to attend the hearing, on the reverse of his form F1127 he requested an adjournment in order to consult with his solicitor. There is no evidence that the adjudicator even considered this request. 

I.28
Where the adjudicator cannot prove that s/he has applied the Tarrant Principles properly a review will always be allowed.

I.29
The adjudicator failed to adjourn for a reasonable amount of time following a request for legal assistance.

Evidence did not satisfy the burden of proof

I.29
Charged under paragraph 10, the adjudicator did not prove the prisoner had knowingly consumed alcohol.  It is not sufficient to just prove recklessness under this paragraph.

I.30
Video evidence suggested suspicious behaviour but did not prove the offence beyond reasonable doubt.

I.31
A prisoner was found guilty of smoking in a non-smoking area.  The adjudicator accepted he could not read the notice and that the signs were confusing.  The review was allowed as there was doubt that the charge was proved beyond reasonable doubt.

I.32
The adjudicator made his decision on the balance of probabilities not beyond reasonable doubt.

Failure to follow MDT Manual procedures

I.33
The prisoner was not given water at the start of each hour as per paragraph 5.12.5 of MDT Manual.

I.34
A positive screening report was received at 16:08 hrs on 10th November.  The prisoner was not charged until 20:05 hrs on 13th November which is outside the 48 hour period for the discovery of the offence, there being no exceptional reason for exceeding the 48 hours.
I.35
The accused was not given every opportunity to provide a sample as per paragraph 5.12.6 of the MDT Manual.


I.36
The accused was not provided with every opportunity to provide a sample on this occasion. Again the adjudicator’s statement that there was no medical reason for a sample not being provided should have been supported by the medical officer. 

Lack of confirmation test

I.37
The prisoner pleaded not guilty to testing positive for cannabis. The adjudicator did not adjourn for confirmation test.

I.38
Failure to adjourn for a confirmation test when a prisoner pleads not guilty to a charge under paragraph 9/10 will always result in the review being allowed.

Failure to allow independent test

I.39
Where a prisoner requests an independent test, refusal to allow this will always result in a review being allowed.
Failure to consider express defence

I.40
The prisoner denied being aware that he had taken a drug. The adjudicator failed to investigate his defence.  

MITIGATED CASES

Proportionality

I.41
In this case the accused received a punishment of 28 days stoppage of earnings and 28 days loss of canteen; the punishment was mitigated to one of 14 added days. The reason for this was that the accused had been the subject of four adjudications, for each of which he had received a punishment of stoppage of earnings and loss of canteen the result being 63 days stoppage of earnings and 70 day loss of canteen. The question of proportionality was seen as a key factor in this case, could the position be sustained under the Human Rights Act, it was felt that this particular adjudication was the most appropriate to mitigate. 

I.42
The punishment of 14 days 100% stoppage of earnings, 21 days no transfer of private cash, 21 days no tobacco, publications, radio or possessions was mitigated in that the stoppage of earnings was reduced to 7 days at 100% on the grounds of proportionality as mentioned above.
Punishment not consistent with that which would have been imposed at place where offence happened.

I.43
Added days mitigated to 21 added days to bring punishment into line with the punishments imposed on other prisoners involved in the same incident.

Punishment too harsh

I.44
A prisoner was charged with refusing to obey lawful order by refusing to go to work.  He was given stoppage of earnings for 14 days at 50% suspended for 3 months and forfeiture of privileges for 14 days, suspended for 3 months.  He had had no adjudications in his five years in custody.  A caution would have been appropriate.  

I.45
Whilst the accused was abusive and had to be restrained following this incident, these facts did not form part of the charge. As the actual incident itself was very minor, the accused’s punishment was mitigated from 28 added days, fourteen days stoppage of earnings and no private cash/association to just seven added days.
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CALCULATING PUNISHMENTS

(See paragraphs 7.12 - 7.14 in this PSO)

Forfeiture of privileges
J.1
Prisoner is given 10 days forfeiture of privileges on 5th February therefore:



Punishment starts 5th February;



Punishment ends 14th February.

J.2
Where loss of privileges includes loss of association the above will apply, regardless of when a prisoner is due to have association.  So a prisoner is given loss of association for 7 days on 5th February.  S/he is due to have association on 8th, 12th and 16th February therefore:



Punishment starts 5th February;



Punishment ends 11th February.


S/he would lose association on 8th February only.

Cellular confinement

J.3
Prisoner is given 1 day cellular confinement on 5th February.  The 5th February counts as that day.  If the prisoner is held in the segregation unit for the cellular confinement s/he must be returned to normal location by the end  of 5th February.

J.4
Prisoner is given 4 days cellular confinement on 5th February therefore:



Punishment starts 5th February;



Punishment ends 8th February.

J.5
A young offender is given 7 days cellular confinement on 5th February.  He is then adjudicated on again on 8th February.  The maximum number of concurrent days of cellular confinement he can be given is 11 to give a total of 14 days.  The maximum number of consecutive days is 7 to give a total of 14.  If he were relocated to wing on 19th February, placed on report on the evening and adjudicated on 20th February he could not be given cellular confinement.

J.6
Cellular confinement is always reckoned in days, never in 24 hour periods.

Stoppage of earnings
J.7
Prisoner is given 21 days stoppage of earnings on 5th February therefore:



Punishment starts 5th February;



Punishment ends 25th February.


This will apply even if the prisoner becomes unemployed on 8th February and is given a new job on 12th February.

Interruptions to punishment
(See paragraphs 7.49 - 7.53 in this PSO)

J.8
Prisoner is given 7 days loss of association on 5th February, while on remand on charge X.  On 7th February s/he is bailed only to be returned to the prison on 11th February still remanded on charge X therefore:



Punishment starts 5th February; 



Punishment ends 14th February.


8th, 9th and 10th February do not count towards the punishment.

J.9
However, if the prisoner were returned to the prison on charge Y the punishment would not continue, until such time as s/he returned on charge X.
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 PSO 4960 DETENTION UNDER SECTION 92 PARAGRAPH 4.4

4.4 
Additional Days

4.4.1
Section 92 detainees who are serving a determinate sentence and are held in a Prison Service establishment are subject to the provisions of section 42 of the Criminal Justice Act 1991 and may have time added to the custodial part of the sentence if they are found guilty of committing an offence against prison discipline. This sanction does not apply to those sentenced to a Detention and Training Order (DTO) or to section 92 detainees serving indeterminate sentences (‘Lifers’). Adjudicators should therefore take great care where, for example, they are considering the appropriate penalty for two boys, one a section 92 detainee serving a determinate sentence and the other a DTO trainee or a Lifer, who acted together in one and the same incident and who are judged equally culpable. It is unlikely to be seen as transparently fair if boy ‘A’ is awarded additional days while boy ‘B’ receives no more than a period of separation. The breach of discipline may, of course, be of such exceptional seriousness that the imposition of additional days is the only appropriate penalty for boy A, notwithstanding considerations of parity with boy B. Normally however, the adjudicator should endeavour to deal with two or more perpetrators of the same misconduct in the same way.

4.4.2
The mandatory requirements relating to the management of bad behaviour by those serving a DTO (paragraph 7.5 of PSO 4950) also apply to section 92 young people under 18.

4.4.3
A section 92 detainee who has received additional days and who is to be transferred from a Prison Service establishment to LASU or STC must be informed by the Governor/Director that, following transfer, eligibility to apply for remission of the additional days will be preserved; and that any such application should be addressed to Section 53/92 Unit, Juvenile Operational Management Group, Prison Service Headquarters. Where an application 
is received in Headquarters, a decision must be made by an operational manager of Prison Service Grade 3 or above who must follow the relevant instructions in the Prison Discipline Manual
 (now called the Prison Adjudication Manual and request a report from 
LASU/STC, specifying the information required to consider the application.  
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 EXAMPLE OF REMISSION OF ADDED DAYS LOG

	Prisoner’s Name


	Number


	Date F2129A to prisoner


	Date F2129B to wing


	Date 2129A/B from Governor


	Date 2129C to prisoner



	
	
	
	
	
	


ANNEX M

MODEL TERMS OF REFERENCE FOR ADJUDICATION REVIEW MEETING

M.1
The model below, adapted from one drawn up at HMP Dartmoor, is offered for guidance only. 

M.2 
Frequency 3 monthly.

Membership

M.3 
All adjudicators, Segregation Unit staff and the senior officer/Adjudication Liaison Officer and, where appropriate, the Race Relations Liaison Officer and the Suicide Prevention Officer.

Minutes

M.4 
Minutes describe actions to be taken forward and general issues for staff information.  They do not contain a précis of the proceedings.  Where a member of staff has raised an issue about a particular adjudication, they will receive a written response outlining the meeting’s comments on their concerns.  Where prisoners raise concerns about general issues they will get a similar reply to that issue.  Copies will also go to the Segregation Unit and, where relevant, to the adjudicator(s) concerned.  Minutes will be posted on the establishment bulletin board.

Functions

M.5 
To review the use of the disciplinary system as part of prisoner management.  This may include review of ethnic breakdown of offenders and special problems, such as physical and mental health issues.

M.6 
To review the disciplinary punishments given and compare these with the local punishment guidelines.

M.7
To review the punishment guidelines in the light of experience, emerging trends of disciplinary offences and any legitimate views expressed by staff or prisoners.

M.8 
To review any issues raised by staff about any specific adjudications, or general issues whether of process or outcome.

M.9     To review any general matter about adjudications and/or punishments raised by prisoners.  Individual complaints and challenges relating to specific adjudications will not be accepted.  The prisoner will be advised to seek a review through the normal channels.

M.10
To review any quashed or mitigated adjudications.

M.11
To review the use of referral to the Independent Adjudicator.

M.12
To review the remission of additional days.

M.13
For adjudicators to discuss any problems they have encountered on adjudication, particularly with regard to process or, for example, the interpretation of particular charges, standards of proof or the best methods of hearing cases.

M.14
For the Governor/Director to raise with adjudicators any issues s/he has picked up from his/her routine scrutiny of completed F256s and to promulgate and discuss any changes or developments in adjudications generally.

Pre-meeting preparation

M.15
Before each timetabled meeting the following preparation is required:

· The Segregation Unit SO will arrange for figures on the average punishments given (the mathematical average over at least three months of adjudications – separately for each element of the punishment) for all charges;

· The Race Relations Liaison Officer will arrange for figures on adjudications by ethnic breakdown over a 3 months period;

· The Governor/Director will publish a ‘Notice to Staff’ announcing the next meeting and reminding them that they may submit issues concerning specific adjudications, or general issues;

·    The Head of Residence will arrange for prisoners to be notified that they can submit, in writing or verbally via a staff member, general issues about adjudications that they would like considered.
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GUIDANCE ON REFERRAL OF CHARGES TO THE INDEPENDENT ADJUDICATOR

Introduction

N.1
This annex gives advice on which offences should be referred to an Independent Adjudicator.

Referral

N.2
When referring to an Independent Adjudicator the following test must be applied:  the offence must pose a most serious risk to the order and control of the establishment or to the safety of those in it.

N.3
Only the most serious risk justifies referral. The advice below is only guidance and each case must be assessed individually against the above test.  Experience from the first three months of the interim scheme have shown that offences referred have included mainly assaults, fighting, drug offences, and absconding. 

N.4
During the adjudication an adjudicator will establish the seriousness of the offence, and may, rarely, decide to refer a lesser charge in the light of emerging evidence.  For example, the seriousness may only become apparent when a F213 is considered or conduct reports have been heard, indicating previous similar guilty findings.

 N.5
The following cases will normally be referred:

· Prison Rule (YOI Rule) 1 (1) commits any assault; 1A (2) commits any racially aggravated assault;

Serious assaults will normally be referred. Factors which will suggest seriousness include the level of injury (fractures, breaking of skin and serious bruising), pre-planned rather than spontaneous, previous history of violence during current period of custody, where the assault took place and in view of whom.

· Prison Rule (YOI Rule) 2 (3) detains any person against his will;

· Prison Rule (YOI Rule) 3 (4) denies access to any part of the prison to any officer or any person (other than a prisoner) who is at the prison for the purpose of working there;

Consider referral where denial of access goes beyond simple obstruction, e.g. for concealment of a larger offence such as drug exchange/use, fight, assault.

·  Prison Rule (YOI Rule) 4 (5) fights with any person;

Consider referral in light of the following factors: where the fight took place; how many people were involved; the extent of any injuries to staff and/or others.

· Prison Rule (YOI Rule) 5 (6) intentionally endangers the health or personal safety of others or, by his conduct, is reckless whether such health or personal safety is endangered;

Consider referral where there is evidence of intent rather than recklessness, or where there was serious risk to others.

·  Prison Rule (YOI Rule) 7 (8) escapes or absconds from prison or from legal custody;

Escapes will normally be referred to the police.  If the police decide to take no action consideration needs to be given to the level of physical security overcome in order to escape, injury to people and/or damage to property.

·       Prison Rule (YOI Rule) 9 (10) administers a controlled drug to himself or fails to prevent the administration of a controlled drug to him by another person (but subject to rule 52);

·        Prison Rule (YOI Rule) 12(13) has in his possession - 

a)
any unauthorised article, or

b) 
a greater quantity of any article than he is authorised to have;

Consideration needs to be given to the nature of article, e.g. a lethal weapon, drug related apparatus, a large quantity of drugs (small quantity of Class A drugs).
· Prison Rule (YOI Rule) 13 (14) sells or delivers to any person any unauthorised article;

Consideration needs to be given to the nature of article, for example lethal weapon or a large quantity of drugs (small quantity of Class A drugs).

·  Prison Rule (YOI Rule) 14 (15) sells or, without permission, delivers to any person any article which he is allowed to have only for his own use;

 Consider referral if medication or article sold or delivered under duress.

· Prison Rule (YOI Rule) 15 (16) takes improperly any article belonging to another person or to a prison;

 Consider referral if medication or article taken under duress.

· Prison Rule (YOI Rule) 16 (17) intentionally or recklessly sets fire to any part of a prison or any other property, whether or not his own;

Consideration needs to be given to the seriousness of fire, level of damage in control and expense terms, history of prisoner.

·  Prison Rule (YOI Rule) 17/17A(18/19) destroys or damages any part of a prison or any other property, other than his own; consideration needs to be given to the seriousness of damage or racial aggravation to determine referral.

· Prison Rule (YOI Rule) 20/20A.(22/23) uses threatening, abusive or insulting words or behaviour;

 Consider referral if words and/or behaviour are threatening or racially aggravated.  Abusive and insulting words and/or behaviour will not normally be referred unless racially aggravated.

· Prison Rule (YOI Rule) 22 (25) disobeys any lawful order;

 MDT refusals and non-compliance with any searching procedure or other control issues will normally be referred.

· Prison Rule (YOI Rule) 23 (26) disobeys or fails to comply with any rule or regulation applying to him;

Breaches of rules or regulations relating to smuggling of drugs will normally be referred.

· Prison Rule (YOI Rule) 24 (27) receives any controlled drug, or, without the consent of an officer, any other article, during the course of a visit (not being an interview such as is mentioned in rule 38);

  Large quantities of drugs (small quantities of Class A drugs) and/or lethal weapons will normally be referred.

· Prison Rule (YOI Rule) 25 (29)

(a)
Attempts to commit,

(b)
Incites another prisoner to commit, or

(c)
Assists another prisoner to commit or to attempt to commit, any of the foregoing offences.

Refer to primary offence above.
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ADJUDICATIONS AND THE LAW: CASE LAW AND DEFINITIONS
O.1
A prisoner may challenge the results of an adjudication, at law, in two ways:

O.2
First a prisoner may seek leave to apply for judicial review of a hearing.  This must generally be done within three months of a prisoner's grievance arising, though the Divisional Court has shown itself willing to extend this time if there are exceptional circumstances and if to refuse to do so would be manifestly unfair. Judicial review is the process by which the Queen's Bench Division of the High Court exercises control over decisions affecting the public law rights and liberties of the subject including adjudications.  It does so under Order 53 of the Rules of the Supreme Court.  An applicant for judicial review will apply to the court for an order, usually that of certiorari, which, if granted, allows the Divisional Court to review the decision.  This, in turn, may lead to the decision being quashed.  Proceedings are conducted by way of written statements and generally the Divisional Court will be concerned with the manner in which the decision was made rather than the decision itself.

.

 O.3
Secondly a prisoner may apply to the European Court of Human Rights if s/he believes that there has been a breach of the European Convention on Human Rights and has exhausted any domestic remedies.  Should the Court find the application admissible its first aim will be to achieve an amicable settlement between parties.  If that is not possible the full court will hear the matter.  Before the Court accepts an application it must be satisfied that all domestic avenues for redress have been exhausted.

O.4
The following list of judgments is not exhaustive and the summary given should not be taken as a substitute for reading the report of each case.  Abbreviations used in the citation of cases are explained at the end of this Appendix.  Judges are referred to by their seniority at the time of their judgement.  Much of the litigation reviewed below relates to hearings before boards of visitors which, prior to 1992 had an adjudicatory role. The principles laid down by the courts relate equally to hearings before a Governor or Controller.

The major judgements  

Ezeh and Connors v UK .  (European Court of Human Rights; 2003 Application nos 39665/98 and 40086/98)
O.5
The applicants complained under Article 6 of the European Convention on Human Rights (ECHR) that they had been denied legal representation and, alternatively, legal aid for their adjudication hearings before the Governor in 1996 and 1997 respectively. The Grand Chamber of the European Court of Human Rights held, by a majority of 11 votes to 6, that there had been a violation of ECHR, Article 6 (3) (c) (right to defend self in person or through legal assistance of own choosing).  The Court held that the imposition of 40 and 7 additional days respectively amounted to deprivations of liberty, which were serious enough to render the charges “criminal”.  This meant they were subject to the requirements of Article 6 of the ECHR.

R v Board of Visitors of Hull Prison ex parte St Germain.  (1978 2 All ER 198 QBD; 1979 1 All ER 701 CA) R v Board of Visitors of Hull Prison ex parte St Germain (No. 2) (1979 3 All ER 545)

O.6
These cases arose out of the Hull prison riot of 1976 and the subsequent adjudications.  After the riot 235 prisoners were transferred to 13 different prisons.  Over 500 disciplinary charges were brought against 185 of them.  Itinerant adjudicators heard these and thus the logistics of mounting the hearings were complicated.  Despite these acknowledged difficulties the Divisional Court eventually held that there had been substantial breach of the rules of natural justice in the manner in which some adjudications had been conducted.  The court laid down a number of principles to guide adjudicators in hearing charges in a fair manner:

· Adjudicators must reach decisions solely on the evidence presented and thus must come to the hearing de novo;

· The accused has a right to a fair hearing. The court will not be concerned with a mere technical breach of a procedural rule. It will only interfere where this has amounted to a failure to act fairly;

· An adjudicator may take account of hearsay evidence provided that the accused does not dispute it. If s/he does, then the accused must be allowed to cross examine the witness whose evidence first appeared as hearsay. If calling the witness is impossible, the hearsay evidence must be dismissed;

· An accused must be allowed to call witnesses if this is necessary in order to establish a defence or mitigation. The adjudicator has discretion to refuse to hear a witness but in doing so s/he must exercise discretion reasonably, in good faith and on proper grounds. Mere administrative inconvenience is not sufficient grounds upon which to refuse to call a witness. 

R v Secretary of State for the Home Department ex parte Tarrant (1984 1 All ER 799)
O.7
Following a riot and rooftop demonstration at Albany prison and a later violent confrontation at Wormwood Scrubs a number of prisoners faced serious charges at adjudication.  They asked for and were denied either legal representation or the assistance of a friend at the hearings.  They sought leave to apply for judicial review on this basis.  The Divisional Court held that it was bound by the earlier decision in Fraser v Mudge (1975 3 All ER 78) that there is no right to legal representation at an adjudication.  However, adjudicators are masters of their own procedure and the decision did not affect their discretion to allow it.  The same applied to the assistance of a McKenzie friend (see below).  Mr Justice Webster said that amongst those things adjudicators should take into account are:

· The seriousness of the charge and of the potential penalty;

· Whether points of law are likely to arise;

· The capacity of the prisoner to present his/her own case;

· Whether or not there are likely to be procedural difficulties;

· The need for reasonable speed;

· The need for fairness as between prisoners and between prisoners and prison staff.


He confirmed that the accused must be allowed to ask questions of his/her witnesses and that such questions may be put direct.  Only if the accused in some way abuses that facility should it be insisted that questions be put through the adjudicator.  The Court indicated that the standard of proof applying in prison disciplinary proceedings is the criminal law standard namely that of proof beyond reasonable doubt.

Leech v Deputy Governor of Parkhurst Prison/Prevot v Long Lartin Deputy Governor

(1988 1 All ER 485)

O.8
The House of Lords resolved a conflict between irreconcilable decisions of the Court of Appeal in this jurisdiction and in Northern Ireland.  In R v Board of Visitors of Camp Hill Prison ex parte King (1984 3 All ER 897) the court held that a governor's adjudication was not subject, directly, to judicial review though the Secretary of State's decision on any `review' would be.  In R v Governor of the Maze Prison ex parte McKiernan (1985 6 NIJB 6) the court held that a governor's adjudication could be directly reviewed.  The House of Lords confirmed in Leech that the latter is a correct statement of law.  Over the years the courts have regarded the position of the adjudicating governor as being similar to that of the commanding officer, the sea captain, the schoolmaster or the manager.  None of these analogies can now be regarded as correct.  Lord Bridge explained the position of adjudicating governor as follows:


"A prison Governor may, in general terms, be described as a servant of the Secretary of State but he is not acting as such when adjudicating on a charge of a disciplinary offence.  He is then exercising the independent power conferred upon him by the Rules.  The Secretary of State has no authority to direct the governor ... as to how to adjudicate on a particular charge or what punishment should be awarded".

Keenan v UK   (ECtHR 3 April 2001)
O.9
Mark Keenan’s medical history included paranoia, aggression, violence and self-harm.  A diagnosis of borderline personality disorder and paranoid schizophrenia was made.  Whilst in prison following an assault on his girlfriend he barricaded himself in a healthcare centre protesting against a transfer to another prison.  Following an adjudication hearing on 15th April 1993 a suspended punishment of 14 additional days was imposed.  On 30th April he assaulted two prison officers, one seriously.  On 1st May 1993 he was assessed by a medical officer with 6 months psychiatric training as an SHO, as being fit for segregation in the punishment block under Prison Rule 43.  He was assessed by the medical officer as fit for adjudication which took place on 14th May 1993 and he was awarded 28 additional days plus 7 days loss of association and exclusion from work.  This had the effect of delaying his release date from 23rd May 1993 to 20th June 1993.  Issues arose over the lack of medical notes concerning his mental state, recognition as an identifiable suicide risk and the lack of attendances/references to a psychiatrist whilst in segregation.  Mark Keenan killed himself whilst in custody on 14th May 1993.


The Court held ‘the lack of effective monitoring of Mark Keenan’s condition and the lack of informed psychiatric input into his assessment and treatment disclosed significant defects in the medical care for a mentally ill person known to be a suicide risk.  The belated imposition on him in those circumstances of a serious disciplinary punishment – 7 days segregation in the punishment block and an additional 28 days to his sentence imposed 2 weeks after the event and only 9 days before his expected date of release – which may well have threatened his physical and moral resistance, is not compatible with the standard of treatment required in respect of a mentally ill person.  It must be regarded as constituting inhuman and degrading treatment and punishment with the meaning of Article 3 of the Convention.  Accordingly the Court finds a violation of this provision.’  There was also a breach of Article 13.

Other judgements affecting practice

R v Board of Visitors of Gartree Prison ex parte Mealy (1981 The Times, 14 November)

O.10
After riots at Gartree prison in 1978 Mr Mealy was punished at adjudication.  He had faced charges that were heard in a different sequence from their numerical order.  He equivocated over a plea and the hearing continued on the assumption that he had pleaded guilty.  He was not allowed to put his own questions to one of his witnesses.  He asked that the record of the preliminary hearing should be produced as evidence that a witness had changed his story and this was denied him.  Mr Justice Hodgson acknowledged that adjudicators are masters of their own procedure.  Nevertheless, the procedure having been explained to the prisoner by way of form F1145, there should be no departure from that procedure unless reasons for doing so are given.  He added that "the prisoner could not be expected to have the flexibility of the trained legal mind and was likely to be confused if changes were made".  The adjudications were quashed.  The court held that:

· An adjudicator must show that s/he will hear the evidence of every witness with an open mind; 

· If an accused's plea is equivocal a plea of not guilty should be entered.

R v Blundeston Board of Visitors ex parte Fox-Taylor (1982 1 All ER 646)

O.11
Mr Fox-Taylor had been found guilty of fighting with another prisoner. Unknown to him and to the adjudicators there had been a prisoner witness.  The witness had told staff what he had seen but this information was passed neither to the accused nor to the adjudicators.  The Divisional Court ordered that the decision at the adjudication be quashed and held that where the authorities know the identity of a witness who may assist the accused make out his/her defence there is a duty to disclose that information.  If they do not the adjudication is likely to be overturned for want of fairness even though the failure to call the witness is not the fault of the adjudicator.  The applicant had suffered "a real detriment" by being deprived of the opportunity to call the witness. 

R v Liverpool Prisons Board of Visitors ex parte Davies (1982 The Times 16 October)

O.12
Mr Davies had been charged with being in possession of cannabis.  In his defence he said that the jacket in which it had been found belonged to another prisoner but he refused to name him or call him as a defence witness.  The Divisional Court held that the accused's reluctance to name a witness the identity of whom s/he knows does not place a duty on the authorities to investigate who that person may be.

R v Board of Visitors of Dartmoor Prison ex parte Smith (1986 2 All ER 651)

O.13
Mr Smith had been involved in an incident at Dartmoor prison and had been charged with an offence that was at that time prohibited under Rule 47 namely "does gross personal violence to an officer".  The officer had suffered only a small cut over an eyebrow.  The adjudicators accepted that gross personal violence had not been proved and ordered that a charge of assault be preferred. This was in accordance with Home Office advice then given to adjudicators to the effect that if the facts constituted a similar but less serious offence the charge could be reduced during the hearing.  The Court of Appeal held that no such authority was given by the Rules, nor was it possible at that stage to lay a less serious charge of assault because that would offend the requirement of Rule 48(1) that disciplinary charges should be laid "as soon as possible".  That requirement is mandatory.

R v Board of Visitors of Camp Hill Prison ex parte King (1984 3 All ER 897)  

O.14  Prison officers had found a hypodermic needle wrapped in tissue paper hidden in an electrical conduit box in the ceiling of a cell.  The four occupants of the cell all denied knowledge of the needle.  They were each charged with being in possession of an unauthorised article.  The deputy governor found the charge proved against the applicant on the basis that he had been in the cell knowing that the unauthorised article was there.  The applicant argued that he could only be said to have had the needle in his cell if he had some control over it either by himself or jointly with others.  The Court of Appeal held that the offence of having an unauthorised article in a prison cell could only be proved if it was shown that the accused not only knew of the article's presence but also that s/he had some control over it (an appeal to the House of Lords was later successful, but on other grounds: see Leech above).

R v Secretary of State for the Home Department ex parte Lee (1987 QBD 19 February (unreported) (Lexis CO/1644/86))

O.15
Mr Lee was alleged to have assaulted prison officers and was granted legal representation at adjudication.  His lawyers attended to interview him but found him in a disturbed state and unable to offer coherent instructions.  Nevertheless he was declared fit to face the hearing.  The Home Secretary had declined to allow an independent psychiatrist to interview the accused but later agreed to this.  The Divisional Court made two declarations:

· An adjudicator is entitled to decide after considering expert evidence whether or not the accused is fit for adjudication;

· The adjudicator should dismiss a charge if, having heard the evidence, s/he is satisfied that at the time of the alleged offence the accused could not, on medical grounds, be held responsible for his/her actions.

R v Board of Visitors of HMP Walton ex parte Weldon (1985 Crim LR 514)

O.16
Mr Weldon had been found guilty of assaulting prison officers on consecutive days.  He had asked that each charge should be heard separately by different adjudicators each of whom would have been ignorant of the other charge.  This was refused as being a departure from usual practice.  In quashing the adjudicators' decisions the Divisional Court held: 

· An adjudicator has a discretion whether or not to hear different charges against the same prisoner together, or to hear a charge knowing of the existence of another;

· The adjudicator must exercise his/ her discretion by deciding whether to proceed could give rise to apparent bias. The test laid down in R v Gough (see below) should be applied.

R v Secretary of State for the Home Department ex parte Wynter (1998 The Times 2 June)

O.17
Mr Wynter was charged with two disciplinary offences following a positive test under the mandatory testing procedures (MDT).  At the adjudication Mr Wynter pleaded not guilty, and requested legal representation and the attendance of the forensic scientist.  The adjudications were adjourned for a confirmation test.  The confirmation test certified that there were traces of opiates and cannabinoids in his sample consistent with the abuse of controlled drugs.  Mr Wynter again requested the presence of the forensic scientist, which was refused, and he was found guilty on both charges.  Mr Wynter sought judicial review on the grounds that the confirmation test was hearsay evidence and therefore the forensic scientist should attend as a witness. Both adjudications were quashed on other grounds, but the court’s guidance was sought on the circumstances in which an adjudicator could refuse a request for the attendance of the relevant laboratory scientist.  The court held that:

· The confirmation test certificate is hearsay evidence, but that such scientific evidence may be dealt with differently from other types of evidence without compromising the over-riding requirement for fairness. The confirmation test Certificate can therefore be admitted in evidence even where the prisoner disputes the evidence and the adjudicator exercises his discretion not to call the relevant laboratory scientist as a witness.

· Prisoners should, in future, be given more information about MDT procedures and the checks carried out.  If this were done it would rarely be appropriate for the adjudicator to call the relevant laboratory scientist to attend as a witness.  Nonetheless there may be circumstances when it would be necessary to call the laboratory scientist as a witness.

Some definitions

Irrationality (‘Wednesbury unreasonableness’)

O.18
In Associated Picture Houses Ltd v Wednesbury Corporation (1948 1KB 223) Lord Greene stated that "A person entrusted with a discretion must ... direct himself properly in law.  He must call his own attention to the matters he is bound to consider.  He must exclude from his consideration matters which are irrelevant to what he has to consider.  If he does not obey those rules he may truly be said ... to be acting unreasonably".  Even where a person exercises discretion for a proper purpose and disregards irrelevant considerations the court may still intervene if that person has "come to a conclusion so unreasonable that no reasonable authority could ever have come to it".

Intentionally or recklessly

O.19
To be satisfied of mens rea (a guilty mind) it will be necessary to establish intention or recklessness on the part of the accused.  To say that an accused intended something to happen means that s/he must have acted either with the purpose of making it happen, or in the knowledge that it was virtually certain to happen as a result of his/her act (oblique intention). To say that an accused was reckless as to whether something would happen means that a reasonable person must have foreseen that it might happen and yet have gone on to take the risk of it.  However if the reason the accused did not foresee the risk of harm was that he was intoxicated through use of alcohol or drugs, then that will not afford him a defence if the risk would have been obvious to him had he been sober: R v Majewski (1977 AC 443).  The only situations where an accused may rely on intoxication to show that he was not reckless is where the condition was involuntary e.g. because a drink has been laced, or as a result of taking prescribed medication.   

Proof beyond reasonable doubt

O.20
This is the standard of proof necessary before an adjudicator can be satisfied that an accused is guilty of the conduct alleged against him/her.  The phrase does not imply that the adjudicator has to be absolutely certain of guilt.  Rather, as Mr Justice Denning explained in Miller v Minister of Pensions, (1947 2 All ER 372):

"If the evidence is so strong against a man so as to leave only a remote possibility in his favour which can be dismissed with the sentence: `of course it is possible but not in the least probable', the case is proved beyond a reasonable doubt but nothing short of that will suffice".


Lord Chief Justice Goddard explained in R v Summers (1952 1 All ER 1059) that those deciding cases must be "satisfied so that they feel sure" of guilt before reaching such a finding. 

Bias


O.21
In ex parte Weldon (above) an adjudication was quashed since the adjudicators had not applied the proper test in assessing whether or not there was an appearance of bias. The authority on this is now R v Gough (1993 2 All ER 724). An appellant argued that there was an irregularity at his trial since it later emerged that a juror was his brother's next-door neighbour. The brother was named at the trial, his address was mentioned and his photograph was shown to the jury. Despite this the juror did not connect the two. She had not seen the appellant before the trial and did not know that he was related to her neighbour whom she did not recognise from the photograph. The House of Lords dismissed the appeal. Except where a person acting in a judicial capacity has a direct pecuniary interest in the outcome, where bias can be assumed, the test to be applied whether at court or at an inferior tribunal, is whether or not, having regard to all relevant circumstances, there is a real danger of bias. In the context of an adjudication, is there a real danger that the adjudicator might unfairly regard the accused's case with favour or disfavour having regard to all relevant circumstances.

 O.22
It is unlikely that an adjudicator would be seen as biased simply because of distant previous knowledge of a prisoner's behaviour.  In R v Board of Visitors of Frankland Prison ex parte Lewis (1986 1 All ER 272) the applicant had been found guilty of possession of a controlled drug.  Later he discovered that the chairman of the adjudicating panel had been a member of the local review committee which had previously considered his application for parole and thus would have known that he was serving a sentence for drug related offences.  The chairman agreed that he had recognised the applicant but said that he had forgotten details of his criminal record. Mr Justice Woolf dismissed the application for judicial review of the proceedings saying, in part, that adjudicators "must inevitably and frequently have a considerable knowledge of the background of a particular prisoner". Later in his judgement he said that adjudicators:

"Should not be too ready to regard a general background knowledge of a particular prisoner as being something which makes it desirable for (them) not to continue with the adjudication on a particular charge.  In deciding whether or not it is possible for a particular member of a board to adjudicate fairly ...  the reasonable and fair-minded bystander would have to take into account the nature of the proceedings and the nature of the duties which the board has to perform".

 A mere technical breach

O.23
It is noted in the account of ex parte St Germain (above) that the Divisional Court will exercise its jurisdiction where there has been a failure to act fairly.  It is not concerned with "a mere technical breach of a procedural rule".  What constitutes this may vary from time to time according to the facts of each case.  Examples from adjudication cases are as follows.

· R v Board of Visitors of Pentonville Prison ex parte Rutherford  (1985 The Times 21 February) 


An application for judicial review was refused where a prisoner had been required to stand to present his case and had been denied writing materials. Mr. Justice Hodgson said that "there might be cases where it would be a breach of natural justice ... however it is not part of the High Court's job to lay down the precise procedure a board should adopt". (Good practice and guidance in this Manual require that the accused should be allowed to sit and be offered writing materials).

· R v Board of Visitors of Swansea Prison ex parte Scales (1984 The Times 21 February)


Form F1127 carried only details of the Prison Rule alleged to have been broken and omitted brief particulars of the offence.  Mr Justice Hodgson said this would have been desirable but constituted insufficient grounds to order judicial review.  (Good practice and guidance in this Manual require that brief particulars of the offence alleged should be included in F1127).

· R v Board of Visitors of Wandsworth Prison ex parte Raymond (1985 The Times 17 June) 


The accused had not had sight of a welfare report prepared on him for presentation at the adjudication. Mr Justice Webster refused the prisoner's application for judicial review saying that "If there was a breach in this case it was a technical and marginal one and the applicant had not been prejudiced thereby".


The McKenzie friend

O.24
The adjudicator may allow a friend of the accused to assist him or her during the adjudication hearing: this person is a McKenzie friend. The term ‘McKenzie friend’ stems from the divorce case McKenzie v McKenzie in which the judge would not allow a friend of the husband to sit at his side during the hearing to give advice. In granting an appeal Lord Justice Davies quoted the words of Lord Tenterden in the earlier case of Collier v Hicks (1831 109 ER 1290) as follows:

"Any person ... may attend as a friend of either party, may take notes, may quietly make suggestions and give advice; but no one can demand to take part in the proceedings as an advocate".  

As part of the judgement ex parte Tarrant (above) Mr Justice Webster made it clear that an adjudicator could, if appropriate, allow the accused a McKenzie friend at an adjudication. Useful guidance on when a McKenzie friend can be excluded is to be found in the judgement R v Leicester City Justices ex parte Barrow (1991 3 All ER 935 C.A). Lord Donaldson explained that a McKenzie friend can be excluded if:

"The use of his (the McKenzie friend’s) assistance ... is clearly unreasonable in nature or degree or if it becomes apparent that the assistance is not being applied bona fide but for an improper purpose or is being provided in a way which is inimical to the proper and efficient administration of justice by, for example, causing a party to waste time, advising the introduction of irrelevant issues or the asking of irrelevant or repetitious questions".

A McKenzie friend does not have the right to be heard. However It appears, subject to the Court of Appeal view expressed above, that the adjudicator has discretion to allow the McKenzie friend to speak on behalf of the accused. In Wood v Law Society (1993 The Times 30 July) a McKenzie friend spoke on behalf of an elderly and frail plaintiff.

Some Recent Judgements

R (Tangney) v Secretary of State for the Home Department and Governor HMP Elmley (2005 The Times 30 August)

O.25 
Mr Tangney, a life sentence prisoner, claimed that the common law entitled him to an adjudication hearing by an Independent Adjudicator, and that the hearing of disciplinary charges against him by a prison Governor amounted to a breach of Article 6 of the European Convention on Human Rights.

The Court of Appeal rejected Mr Tangney’s contention that there was no reason why an Independent Adjudicator should not hear charges against a lifer, as would have occurred if the same charges had been made against a determinate sentence prisoner.  There were three criteria that had to be satisfied before Article 6 was engaged (Engel v The Netherlands 1976): (i) the classification of the offence in domestic law; (ii) the nature of the offence; and (iii) the severity and nature of the punishment.  Article 6 was not engaged in Mr Tangney’s case, since as a lifer he was never vulnerable to the punishment of added days that could have applied to a determinate sentence prisoner, and the consequences of whatever punishment he might receive at adjudication (i.e. when his release later came to be considered by the Parole Board) were not sufficiently serious to trigger the third of the criteria, even in combination with the other two.

The Court also found against Mr Tangney’s claim that the common law right to a fair hearing carried with it a right to a hearing before an Independent Adjudicator.  This would impose a higher standard than was required by Article 6, and if the application could not succeed under Article 6 it could not succeed under common law. 

R v Secretary of State for the Home Department ex parte Al-Hasan, and ex parte Carroll (conjoined appeals) (2005 UKHL 13, 16 February 2005)

O.26   Mr Carroll, a long-term determinate sentence prisoner, and Mr Al-Hasan, a lifer, were both category A prisoners in a high security dispersal establishment. Following positive indications by two arms and explosives search dogs it was decided to search all prisoners on the wings where Mr Carroll and Mr Al-Hasan were located.  As part of this procedure the prisoners were ordered to squat, in accordance with the Security Manual, but Mr Carroll refused on the grounds that he had not been given proper reasons, while Mr Al-Hasan refused on the grounds that the requirement of reasonable suspicion for such a search had not been met.  Both prisoners were charged with disobeying a lawful order.

There was no dispute that the order had been disobeyed, but both prisoners claimed in their defence that it was not lawful.  In two separate adjudications, both heard by the same Deputy Governor, the order was ruled to be lawful and both prisoners were found guilty.  Mr Carroll received punishments of two additional days, ten days cellular confinement and ten days stoppage of earnings.  Mr Al-Hasan received 15 days stoppage of earnings and forfeiture of privileges. 

Both prisoners initiated judicial review proceedings, asserting breaches of Articles 5 and 6 of the European Convention on Human Rights, and breaches of the common law principles of natural justice.  The challenges were rejected by the Administrative Court, and again by the Court of Appeal. The appeal by Mr Greenfield (below) was linked with them at that stage, and initially when the appeals went to the House of Lords, but then separated after most of the issues in his case were resolved. 

The essential issue remaining in Mr Carroll’s and Mr Al-Hasan’s cases was whether the adjudications against them should be nullified due to apparent bias by the governor who heard them, who had been present when the order for the prisoners to undergo a squat search was approved and had knowledge of the background to the order being given.  There was no suggestion that the adjudicating governor had actually been biased, but it was submitted that he should have disqualified himself and arranged for another governor to be brought in from another prison to hear the cases.

The House of Lords accepted that there were grounds for a squat search, and noted that although there were precedents supporting the view that prior involvement in considering legislation or giving approval to applications etc made it inappropriate for the same person to make decisions on later challenges to those rulings, background knowledge and experience of a subject could often help in decision-making in disputes and need not preclude impartiality.  In the present cases such knowledge was necessary to enable the adjudicator to rule on the admissibility of questioning witnesses with a view to protecting sources of information and maintaining security.  It would have been inconvenient to bring in a governor from outside, who would in any case need to be briefed on the background to the cases.

But the adjudicating governor had also been present when the governing governor had approved the order to carry out squat searches, and could therefore be thought likely to be predisposed to reject any challenge to the lawfulness of the order.  To rule otherwise would have meant contradicting a decision by his senior officer, which he himself had acquiesced in.  To avoid the perception of bias he should either have stated at the adjudications that he had been present when the order was given and sought the prisoners’ consent to his continuing with the hearings, or else transferred the cases to another governor with no previous involvement in them.

For these reasons the House of Lords upheld the appeals and (even though the order to squat had been lawful and the outcome of the adjudications was unlikely to have been different) quashed the adjudications.  Since they took place before the Human Rights Act 1998 came into force the appellants’ success was based entirely on common law principles rather than the Convention, and they were not entitled to damages.

R v Secretary of State for the Home Department ex parte Greenfield (2005 UK HL14, 16 February 2005)

O.27 
Mr Greenfield, then a prisoner at a private prison, received a punishment of 21 added days following an adjudication in October-December 2000 on a drugs charge.  The case was heard by the deputy controller, who allowed Mr Greenfield to obtain legal advice, but refused his request for legal representation.  Mr Greenfield applied for judicial review on the grounds that his rights under Article 6 of the European Convention on Human Rights had been violated in that the adjudication hearing had involved a criminal charge and the deputy controller was not an independent and impartial tribunal, and he had wrongly been denied the right to be legally represented.

The Queen’s Bench Divisional Court and the Court of Appeal both rejected Mr Greenfield’s contentions, and therefore did not consider his claim for damages.  But following the judgement of the European Court of Human Rights in the case of Ezeh and Connors (2002), the Secretary of State accepted that Mr Greenfield’s case did involve the determination of a criminal charge within the meaning of Article 6, the deputy controller was not an independent tribunal, and he had been wrongly denied legal representation.  The Secretary of State had therefore acted unlawfully by failing to provide a hearing before an independent tribunal, contrary to Article 6 (1), and by refusing legal representation, contrary to Article 6 (3) of the European Convention.

The only remaining issue was consideration of Mr Greenfield’s claim to damages.  After reviewing a number of European and English cases the House of Lords’ opinion was that the finding that Mr Greenfield’s rights under Article 6 had been violated was in itself sufficient to afford him just satisfaction under Article 41 of the Convention, and he should not be awarded any damages.  His claim for loss of the opportunity to achieve a different result if an independent adjudicator had heard the case, with him receiving legal representation, was also rejected, as was a claim for anxiety and frustration due to perceived bias against prisoners and unfairness by prison staff.  The Court noted that the adjudication had been conducted in an exemplary manner, and it was inappropriate to speculate about another possible outcome.  Mr Greenfield had not been treated any differently to other prisoners, according to the adjudication procedures operating at that time.     
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Home Secretary – powers – see Review of adjudications

Hostage taking – see Detains any person against his will

Human Rights Act 1998 9.17; Annex O.26

I

IEP scheme – separate from discipline system 7.21; 7.55

Incite another prisoner to commit an offence 2.12; 6.128 – 6.134; Annex N.5

Independent Adjudicator  Introduction Paragraphs 13; 26; 1.4; 1.7; 3.2; 4.11; 4.14; 4.15; 4.20; 4.29; 5.5; 7.35; 7.40; 7.42; 7.46; 8.2; 8.5; 8.6; 8.20; 9.7; 11.1; 13.1 – 7; 13.9; 13. 10; 13.12 – 14; 13.17 – 20 Annex E.12;I; M11; N; O.25; O.27   

Indeterminate sentence prisoners (Lifers) 4.15; 7.46; Annex K 4.4.1; O25; O26

Inquiry into offence 1.2; 4.31; Annex B.13

Insulting words or behaviour – see Threatening, abusive or insulting words or behaviour

Interpreters 2.15; 2.16

J

Judicial review 4.20; 9.4; 9.6 – 9.8; Annex O.2; O.7; O.17; O.22; O.23; O.26; O.27

K

Knowledge of unauthorised article 6.56; 6.70; Annex O.14

L

Language difficulties 2.15; 2.16

Lawful order 6.112 – 6.114; Annex I.44; N.5; O.26

Legal advice 3.2; 3.4 – 3.6; 3.10; 3.13; 3.15; 3.18; 3.25; 4.6; 4.31; Annex G.28; H; I.25; O.27

Legal representation (see also McKenzie friend; Tarrant Principles) 3.1; 3.5 – 3.7; 3.9 – 3.11; 3.13; 3.15; 3.18; 4.7; 4.26; 4.27; 4.31; 9.7; 9.13; 10.3; 10.7; 13.6; 13.7; Annex B.12; E.7; H; I.26; O.5; O.7; O.15; O.17; O.27 

Legal representation (Prison Service) 3.18

Legal representatives Introduction paragraph 3; 3.19 – 3.23; 3.25; 4.27; 6.53; 9.5; 13.8; 13.9

Legal Services Officer 3.2; 3.3; 13.7

Lifers – see Indeterminate sentence prisoners

M

MDT (Mandatory Drug Test) 2.1; 2.4; 5.22; 5.23; 6.7; 6.48; 6.50; 6.52; 6.54; 6.113; 8.9; Annex C.18; G.1; G.2; G.3; G.6 – G.8; G.10; G, 14; G.15; G.24; G.29 – G.32; G.35; G.42; F; H; I.33; I.35; K 4.4.2; N.5; O.17

McKenzie friend 2.17; 3.4; 3.6 – 3.13; 3.15; 3.24; 4.31; 9.7; 10.3; 10.7; Annex E.7; H; I; O.7; O.24

Medical advice – see Healthcare

Medical confidentiality 2.25

Minimum waiting periods (drugs) 6.54; 6.57; 6.59; Annex F; F1

Minor reports


charges which may be dealt with under minor reports procedures 4.42


charges heard as minor reports may not be reheard as full adjudications 4.50

delegated authority 1.4

procedures 4.41 – 4.50

punishments 4.43

records 4.49

review meetings 4.49

segregation prior to hearing not appropriate 4.45

Mitigation 2.20; 4.6; 4.20; 4.31; 4.50; 5.29; 6.7; 7.2; 7.3; 7.27; Ch 8; 9.14; 10.21; 10.25; 13.2; Annex H; I.10; O.6

Model procedure for adjudications 10.1 – 10.29

Monitoring arrangements  Introduction paragraph 6; 10 – 12;12.1 – 12.6; Annex G.6; O9

Multiple charging 2.14; 4.10; 4.11 

Multiple defendants 4.12 – 4.15; 13.3 

N

National Operations Unit 11.1

National Police Advisers Section 11.4

Natural justice  Introduction paragraph 14; 3.11; 4.26; 4.39; 4.46; Ch 9; 9.10; Annex B.13; O.6; O.23; O.26

NOMS (National Offender Management Service) 1.8; 5.22; 6.53; 8.13; Annex C.10; G.8

Notice or report (form 1127A) – see Forms Annex L

O

Obstructs officer etc 6.33 – 6.35

Offences (see also Charging; Defences; Discovery of offence; Evidence)

Absents himself from any place he is required to be, or is present at any place where he is not authorised to be 6.92 – 6.94

Administers controlled drug 6.47 – 6.59

Alcohol

consumption  6.64 – 6.67

intoxication
6.60 – 6.63

Assault 6.14 – 6.16


Assault (racially aggravated) 6.17 – 6.21 

Assists another prisoner to commit or attempt to commit any offence 6.128; 6.133; 6.134

Attempts to commit any offence 6.128 – 6.130

Denies access to any part of the prison/YOI  6.25 – 6.27

Destroys or damages any part of prison/YOI or property 6.84 – 6.86

Destroys or damages any part of prison/YOI or property (racially aggravated) 6.87 – 6.91

Detains any person against his will 6.22 – 6.24

Disobeys lawful order 6.112 – 6.114

Disobeys or fails to comply with any rule or regulation 6.115 – 6.117

Displays, attaches or draws threatening, abusive or insulting racist words, drawings, symbols or other material 6.123 – 6.127

Disrespectful to any officer etc 6.95 – 6.97


Endangers health and safety 6.30 – 6.32

Escapes or absconds 6.36 – 6.38

Fails to comply with any temporary release condition 6.39 – 6.46

Fails to work properly etc 6.106 –6.111

Fights with any person 6.28; 6.29

Incites another prisoner to commit any offence 6.128; 6.131; 6.132


Obstructs officer etc 6.33 – 6.35


Possession



control 6.70



knowledge 6.70



presence 6.70



unauthorised article or quantity greater than authorised 6.68 – 6.72


Receives controlled drug etc during visit 6.118 – 6.122

Sells or delivers



unauthorised article 6.73 – 6.75



article allowed only for own use 6.76 – 6.78


Sets fire to any part of prison/YOI or property 6.82; 6.83

Takes improperly any article belonging to another person or to a prison/YOI 6.79 – 6.81


Threatening, abusive or insulting words or behaviour 6.98 – 6.100

Threatening, abusive or insulting racist words or behaviour 6.101 – 6.105

Ombudsman (Prisons & Probation Ombudsman) Introduction paragraph 2; 4.38; 5.8; 7.4; 9.2; 9.5; 9.6

P

Physical arrangements for adjudications 4.16 – 4.21

Plea 5.9; 6.7; 6.50; 7.1; 7.2; 7.7; 10.10; 10.27; Annex E.8; G.10; G.26; G.30; G.33; I.3; I.22; I.37; I.38; O.10; O.17

Police, referral to 4.28 – 4.30; 6.3; 6.5; 6.6; 6.46; 7.19; 10.10; 11.1 – 11.11; Annex C.1 – C. 43

Possession of unauthorised article, or greater quantity of article than authorised 6.68 – 6.72

Powers of Criminal Courts (Sentencing) Act 2000 2.8; 8.13

Presence of unauthorised article 6.54; 6.62; 6.68 – 6.72

Prison Rules and YOI Rules – application of correct Rules according to prisoner’s location and status (ie, remand, convicted, or sentenced) 2.8; Annex D.1; D.2

Prisons and Probation Ombudsman Introduction para 2; 4.38; 5.8; 7.4; 9.2; 9.5; 9.6

Privileges, forfeiture of 4.43; 7.21 – 7.23; 7.27; 7.31; 7.45; 7.46; Annex I.44; J.1; J.2; O.26

Procedure – flawed procedure; model procedure for adjudications 1.3; 4.39; 4.40; 4.46; 8.5; 10.1 – 10.29; Annex A; C.37; G.1 – G.47; I.33 - I.45; O.10

Proof, standard of 7.1; Annex O.7; O.20

Punishments

Additional days (non-DTOs only) 7.5; 7.35 – 7.42; 7.46; 7.47; 8.4; 8.6 – 8.22; 12.1; 13.2; 13.6; 13.19; 13.20; Annex E.11; H; I.3; I.4; I.43; I.45; 4.4.1 – 4.4.3; L; M.12; O.5; O.9; O.25 – O.27

Caution 4.43; 5.32; 7.20; 7.46; 11.8; Annex I.44

Cellular confinement (adults) / confinement to cell or room (young offenders over 18, non-DTOs only) 7.15; 7.16; 7.23; 7.27 – 7.34; 7.46; 7.53; Annex J.3 – J.6; O.26

Exclusion from associated work (adults only) 7.22; 7.23


Extra work (young offenders only) 4.43; 7.43

Forfeiture of articles allowed to unconvicted prisoners (adults only) 7.45

Forfeiture of privileges 4.43; 7.21; 7.22; 7.23; 7.27; 7.31; 7.46; Annex I.44; J.1; J.2; O.26


Removal from activities (young offenders only) 7.22


Removal from wing or living unit 7.44

Stoppage or deduction from earnings 4.43; 7.14; 7.24 – 7.26; 7.46; Annex I.41; I.42; I.44; I.45; J.7; O.26

administrative action – separate from disciplinary punishments 7.5; 7.54; 7.55; 8.6

consistency Introduction para 6; 7.5 – 7.10; 9.13


interrupted punishments 7.49 – 7.53; Annex J.8; J.9

local punishment guidelines 6.31; 6.116; 6.117; 7.8; 9.13; 12.1; Annex M.6

proportionality 7;17; 9.8; 9.9; Annex I.41; I.42

Q

Quashing of punishments 4.50; 6.72; 8.1; 9.1 – 9.16; 12.1; 13,19; Annex I.1 – I.40; M.10; O.2; O.10; O.11; O.16; O.17; O.21; O.26

Questioning of witnesses 1.2; 3.11; 4.4; 4.26; 5.4; 5.9; 5.26; 5.28; 10.16; 10.17; 10.18; Annex C.37; O.6; O.7; O.10

R

Racially aggravated offences 5.33; 6.12; 6.13; 6.17 – 6.21; 6.87 – 6.91; 6.101 – 6.105; 6.123 – 6.127; Annex C.7; N.5

Receipt of controlled drug etc during visit 6.118 – 6.122

Recording adjudication 2.7; 2.10; 2.12; 2.24; 2.26; 3.9; 3.25; 4.3 – 4.6; 4.8; 4.22; 4.31 – 4.40; 4.49; 5.5 – 5.8; 5.13; 5.14; 5.20; 5.24; 7.2; 7.3; 8.15; 8.22; 10.4; 10.7; 10.12; 10.23; 10.24; 10.29; 11.6; 11.8; 13.13; 13.19; Annex C.4; C.9; C.38; E.3; I.12

Reduction of charges 2.6; 10.23; Annex G.25; G.28; G.43

Referral to Independent Adjudicator 1.7; 3.1; 4.11; 4.14; 4.15; 4.29; 5.5; 7.35; 7.40; 8.5; 11.1; 13.2 – 13.7; 13.10; Annex N.1 – N.5

Referral to police 4.28 – 4.30; 6.3; 6.5; 6.6; 6.46; 7.19; 10.10; 11.1 – 11.11; Annex C.1 –C.43

Refusal to attend hearing 4.1 – 4.9; Annex I.10; I.11

Release on Temporary Licence (ROTL) – failure to comply with conditions 2.12; 6.39 – 6.46; 8.12; 8.17; 8.20; Annex C.28; I.2; I.24

Remand prisoners 2.8; 4.15; 4.42; 8.13; 13.3; Annex D.1; I.7; J.8

Remission of additional days 8.1 – 8.22; 12.1; 13.20; Annex E.11; H; I.3; I.41; I.43; I.45; K4.4.3; L; M.12

Removal from wing 7.44

Reporting officer 1.2; 2.1; 2.2; 2.5; 2.10; 2.12; 2.21; 4.4; 4.6; 4.18; 4.26; 4.47; 5.5; 5.6; 5.9; 5.14; 5.17; 5.26; 6.62; 6.66; 6.70; 6.72; 10.6; 10.7; 10.11; 10.17; 10.18; Annex C.33; E.4; E.8; I.15; I.22

Restoration of remission (ROR) – see Remission of additional days

Retention of records 4.38

Review of adjudication


Area Manager 8.1 – 8.3; 9.1 – 9.4; 9.6


Disclosure of hearing record 9.4; 9.5 

Governor or Controller 8.2; 8.4 – 8.6; 8.14; 8.17 – 8.20; 9.1; 9.4 – 9.6; 12.1; 13.19; 13.20; Annex K4.4.3


Grounds for review



audi alteram partem (hearing both sides) 9.14

bias 3.14 – 3.17; 4.10; 8.17; 9.12; 10.1; Annex I.21; O.16; O.21; O.22; O.26; O.27



de novo 3.6; 3.14 – 3.17; 4.10; 5.31; Annex I.13 – I.15; O.6

fettering of discretion 9.13

illegality 9.6; 9.7



irrationality (unreasonableness) 9.6; 9.8; Annex O.18



legitimate expectation 9.15

procedural impropriety 9.6; 9.10 – 9.16

proportionality 7.17; 9.6; 9.9; Annex I.41; I.42



ultra vires (excess of jurisdiction) 9.16; Annex I.2 – I.4


Independent adjudication 8.1; 13.1; 13.19; 13.20


Members of Parliament 8.3; 9.3

Ombudsman 4.38; 5.8; 7.4; 9.2; 9.5; 9.6

Prison Service adjudication 7.4; 8.1; 8.5; 9.1 – 9.16; 12.1

S

Segregation


before adjudication 2.8; 4.22; 4.45; 10.3; Annex C.4 


cellular confinement 4.23; 4.25; 7.23; 7.27; 7.30; 10.3; Annex C.4; J.3 – J.6; O.9

guidance on management of segregation units Introduction para 16; Annex M.3; M.4; M.15


Segregation Safety Algorithm 4.22; 4.25; 7.27

Self-harm 2.19


guidance on self-harm Introduction para 16

Sells or delivers unauthorised article, or article only for own use 6.73 – 6.75

Solicitor – see Legal advice and Legal representation

Standard of proof 7.1

Stoppage of earnings 4.43; 7.14; 7.24 – 7.26; 7.46; Annex I.41; I.42; I.44; I.45; J.7: O.26

Suspended punishments 7.27: 7.46 – 7.48

T

Takes improperly any article belonging to another person or to a prison 6.79 – 6.81

Tarrant Principles (legal representation) 3.11; 9.7; 10.7; 13.6; Annex H; I.26; I.28

Temporary licence – see Release on Temporary Licence

Threatening, abusive or insulting words or behaviour 6.98 – 6.100

Threatening, abusive or insulting racist words or behaviour 6.101 – 6.105

Time limits


adjournments 3.2; 2.10


adjudications 1.17; 4.27; 9.16

charging 2.3; 2.4

electronically recorded evidence 4.38; 5.8

minor reports 4.41


opening of independent adjudication 1.7; 4.29


retention period of adjudication records 4.38

Training 1.4; 1.8; 2.2; 4.44; 7.22; 7.44

U

Unauthorised article

Unconvicted prisoners

Unlawfully at large

Unreasonableness – see Wednesbury principles

V

Verdict

Video evidence

Video links

Visiting adjudicator 

W

Wednesbury principles (unreasonableness) 9.8; 9.9; Annex O.18

Witnesses 


attendance 4.18; 4.26; 4.39; 5.13; 10.3; 10.6; 10.19; 10.20; 13.17; Annex B.7

coercion, collusion, intimidation 3.23; 5.15; 5.20; 5.21; 5.27

evidence2.21; 4.6; 4.12; 5.6; 5.9; 5.10; 5.13; 5.17; 9.14; 10.14; 10.15; 10.16; 11.6; B.3; B.6; C.38; C.42; O.10; O.11; O.26

identification 2.23; 5.16; Annex C.36; O.11; ).12

interviews 3.11; 3.22; 3.23; Annex B.13

laboratory scientist (drugs cases) 5.10; 5.22 – 5.25; 6.50 – 6.53; Annex O.17

questioning 1.2; 3.11; 4.4; 4.26; 5.4; 5.9; 5.26; 5.28; 10.16; 10.17; 10.18; Annex C.37; O.6; O.7; O.10

requests to call 4.31; 5.12; 5.14; 5.17; 5.30; 5.31; 7.2; 9.13; 9.14; 10.7; 10.14; 10.18; 10.25; Annex I.20 – I.22; O.6


supplying names 2.20; 2.23

X

Y

Young offenders; young prisoners 4.41; 7.15; 7.16; 7.21; 7.22; 7.24; 7.27; 7.43; 7.44; 8.8

Z
List of contents
New Referral

This form is to be completed immediately following the referral of a charge to the Independent Adjudicator.  It must emailed to: karen.jennings@dca.gsi.gov.uk
Only if this is not possible it can be faxed to Chief Magistrates Office, 020-7853-9298.

The following prisoner(s) was/were referred to the Independent Adjudicator following adjudication today.  

Prison/YOI …………………………………….
 
Referral Date…………………………………. 

	Prisoner’s Name
	Prison Number
	Charge No
	Rule No
	Paragraph No
	Release Date if within 28 days
	Additional comments

	
	
	
	
	
	
	

	 
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	


Outcome of Days Proceedings

This form is to be completed immediately following the visit of the independent Adjudicator.  It must be emailed to: karen.jennings@dca.gsi.gov.uk
Prison/YOI …………………………….
 
     Date Judge visited prison…………………

Judge……………………………..

	Prisoner’s Name
	Prison Number
	Charge No
	Result
	Punishment
	Drug Related

Y/N
	Legal Rep

Y/N

	
	
	
	
	
	
	

	 
	 
	
	 
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	 
	 
	
	 
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	


Prisoner Transfers

The following cases have been transferred out of the establishment today. Please email this form on the day of the transfer to: karen.jennings@dca.gsi.gov.uk
Prison/YOI …………………………………….
 
Date………………………………….

	Prisoner’s Name
	Prison Number
	Charge No
	Release Date if within 28 Days
	Date referred

To IA


	Receiving prison

	
	
	
	
	
	

	 
	
	
	
	
	

	 
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	 
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


Identify the


Accused and establish fitness 





Ask if the accused has received F1127 and whether s/he understands the procedure





Record Punishment





Invite the accused and reporting officer to question witnesses or comment on evidence





The Adjudicator, the accused and the reporting officer may question the witness





Decide the case





Call and examine any other material witness





Invite the accused to present his or her defence and to call witnesses





Ask the accused if s/he has had time to prepare a defence and if a written statement has been prepared (do not read statement at this stage)





Not guilty





Dismiss the charge





Read out charge(s) to ensure that each charge is understood by the accused





Resume hearing 





Consider whether a fresh adjudicator is required





Ask the accused if any help is needed





Yes





Consider legal representation, legal assistance or 


a McKenzie friend





Invite the reporting officer to give evidence





Enquire into disputed matters





Refused





No





Agreed





Adjourn the hearing for arrangements to be made





Ask the accused if s/he wishes to call witnesses. (Witnesses should be denied only in the most limited circumstances)





Guilty





Ask for conduct report F256C and adjudication report F256B





Investigate mitigation if necessary





Announce punishment and ensure the accused receives a copy of F256D “Adjudication Result”





Enter the plea on F256 (equivocal plea or if the accused refuses to plead, enter not guilty)





Ask the accused how s/he pleads





Record reasons for refusal on F256E if appropriate and proceed with the hearing





Invite mitigation





Invite the accused to question the reporting officer about his/her evidence
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