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Charities Act 2006 Review – Call for Evidence

The role of trustees
Issue:

Charity trustees are a vital element of both individual charities and the sector as a whole. The Charities Act 2006 Review is looking at whether the Act has supported the role of trustees. It is also considering the role and responsibilities of charity trustees and working to identify ways in which the recruitment and retention of trustees by charities, and the work of charity trustees themselves, could be supported and facilitated. 
Background:
Charities are run by groups of trustees, who have overall responsibility for making sure that the charity is properly run (including its financial management) and achieving its charitable aims. 
The vast majority of charity trustees are volunteers and are generally paid only their expenses. Charity trustees are subject to a range of legal duties and obligations which regulate the way in which they make decisions about the running of the charity and the use of its assets. Their duties broadly cover:
· Ensuring the charity complies with charity law, the charity’s own governing document, and other relevant legislation (e.g. employment law, health and safety etc);
· Acting with integrity, avoiding conflicts of interest and misuse of funds;

· Ensuring the charity remains solvent, and exercising prudence when investing the charity’s money or borrowing on its behalf;

· Using the charity’s funds and assets responsibly to further the charity’s aims, without exposing them to undue risk;

· Using reasonable care and skill in their work, seeking professional advice where appropriate.
Where a charity is unincorporated (e.g. a trust or unincorporated association), charity trustees will also be responsible for holding the charity’s assets and can, where the charity has insufficient funds to pay its debts or where the charity trustees have breached their duties, be held personally liable for debts or losses. For all charities, a trustee may be personally liable if he/she has breached his or her duties to the charity causing loss to the charity.  Trustee indemnity insurance will provide cover to trustees in most but not all cases.
Charity trustees are supported in fulfilling their duties by guidance and advice from the Charity Commission, which regulates the sector in England and Wales (Scotland and Northern Ireland have similar but different arrangements). 

The Charities Act 2006 made several changes to the law which were intended to support charity trustees and address concerns about potential personal liability:

1. It provided a new general power for charities to purchase trustee indemnity insurance with the charity’s funds, subject to certain safeguards.

2. It gave the Charity Commission the same power as the High Court to relieve a charity trustee of personal liability for breach of trust or duty where the trustee had acted honestly and reasonably and ought to be excused.

3. It made provision for the Charitable Incorporated Organisation (CIO), which although not yet in force, was designed to offer a limited liability structure designed specifically for charities.

4. For charities with no prohibition in their constitution on paying trustees, it provided a new general power to pay trustees for the provision of services to the charity, subject to certain safeguards.  This power does not extend to payment of a trustee for the services of acting as a trustee or as an employee of the charity.

The Review aims to understand whether these changes have been effective (note that there is a separate call for evidence on organisational forms, including the CIO). The Review will also consider if these changes have had any impact on the willingness of individuals to volunteer as a trustee.  
There are already thousands of people volunteering as charity trustees; at the end of March 2005, the Charity Commission had records of at least 890,000 charity trustee positions.
 However, the Commission’s most recent research found that 39% of charities at least sometimes experience difficulties in filling trustee vacancies, up from 31% in 2001.
 Although the picture may have changed since then, this is a significant proportion and indicates that finding volunteers for these important roles may still not always be easy. 
In addition, the same research found that existing trustees tended to be from a relatively small group of people; in particular, 76% were aged 45 and over (42% over 60), while only 0.5% were under 24 years old.
 This may indicate that there are, or are seen to be, barriers to others getting involved. Furthermore, use of word of mouth and personal recommendation as a method of attracting new charity trustees stood at 81%, compared to 68% in 2001. This approach does not encourage diversity, or necessarily ensure all trustees are the best candidates for the job. 
The Charities Act 2006 review seeks to understand what the barriers to recruitment and retention of trustees are, so that recommendations can be made on how to address them and encourage a wider range of people with different skills to volunteer as charity trustees.
Who should respond?

Anyone can respond, and all responses will be considered.

However, we are particularly interested to hear from charity trustees, as well as charities and their staff who are involved in the recruitment and support of trustees.
Deadline for responses:

The deadline for receiving responses to this call for evidence is 16 April 2012.
How to submit your response:

Please send your response by e-mail to charitiesactreview@cabinet-office.gsi.gov.uk 

Alternatively you can write to:

Charities Act 2006 Review

C/O Office for Civil Society

4/16, HM Treasury

1 Horse Guards Road

London SW1A 2HQ

	Question 1 (charity trustees only): What issues did you consider in deciding whether to take on the role of charity trustee (e.g. time commitment, level of responsibility etc)? 


	Question 2 (for charities only): Have you experienced difficulty in recruiting trustees? If so, what were the difficulties you encountered?   



	Question 3: Are you aware of any barriers (actual or perceived) that discourage people from becoming charity trustees and, if so, what are they?


	Question 4: How do you think becoming a charity trustee could be made more attractive to a wide range of people (for example more flexibility, providing more support and information, covering expenses such as child care, or limited remuneration (subject to safeguards) etc)?


	Question 5: Do you think that the changes made by the Charities Act 2006 - see numbered paragraphs 1 – 3 on page 2 - give sufficient comfort to charity trustees?  If not, what more should be done?


	Question 6: Has the new power to pay a trustee for non-trustee services been useful to you?  Please give details.  


	Question 7: Do you think that changing the law to allow all charities to pay their trustees for their services as a trustee/Chair of Trustees would:

(a)  help fill chair/trustee vacancies?

(b) encourage recruitment and retention of a more diverse range of candidates?

(c) have an effect on public trust and confidence in charities?  Please give details. 



	Question 8: Do you have any other comments about the role of trustees?



Respondent details:

	Name:
	

	Position:
	

	Organisation Name:
	

	Organisation size (income) – charities only
	


	Are you a trustee of a charity?
	Yes  /  No

	Is your organisation a charity?
	Yes / No


What happens next?
· We will acknowledge receipt of all responses, although we cannot provide a detailed response to each individual submission.
· All responses will be considered in forming the report of the review. 

· The aim is for the report of the review to be laid in Parliament and published in July 2012.

The small print:

All information in responses, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000, the Data Protection Act 1998 and the Environmental Information Regulations 2004). If you want your response to remain confidential, you should explain why confidentiality is necessary and your request will be acceded to only if it is appropriate in the circumstances. An automatic confidentiality disclaimer by your IT system will not, of itself, be regarded as binding on the department. Contributions to the review report will be anonymised if they are quoted, unless we contact you and you give us your permission to use a particular quote.

Individual contributions will not be acknowledged unless specifically requested. 

� The Charity Commission, Start as you mean to go on: Trustee recruitment and induction research report (2005), page 4


� The Charity Commission, Start as you mean to go on: Trustee recruitment and induction research report (2005), page 2.


� The Charity Commission, Start as you mean to go on: Trustee recruitment and induction research report (2005), page 4
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