Devolution issues and acts of the Lord Advocate
An informal consultation
1. I welcome the fact that this issue is being addressed and the opportunity to contribute to its consideration. My views on the questions raised can be briefly stated: 

2. When the Human Rights Act came into force, it was contemplated that human rights points in criminal cases might be taken under the Human Rights Act or the Scotland Act. The former was seen as having advantages not least in allowing human rights issues to be raised and dealt with during the trial itself.
 The Judicial Committee of the Privy Council, however, held that they had to be raised under the Scotland Act.
 Speaking for myself, I have never been persuaded by the ‘no power’ argument. Beyond the difference in the wording between s 57(2) of the Scotland Act and s 6(1) of the Human Rights Act there is nothing to suggest that the Scottish Ministers including the Lord Advocate in her role as public prosecutor were meant to be subject to a stricter regime for the protection of the Convention rights than public authorities whose actions are governed solely by the Human Rights Act. 
3. By itself this might not matter were the present system not to cause problems for the operation of the courts or system of criminal justice in Scotland. I cannot speak directly to those problems, but I take it from the Court of Session judges’ submission to the Calman Commission, and the fact of this consultation, that the problems first identified in the Bonomy Report
 have not diminished in the eight years since that Report was published. That being so is there any good reason why the system ought not to be changed along the lines proposed in the consultation paper?

4. I cannot see any good constitutional reason why it should not be changed. In particular, I do not think that the integrity of the devolution settlement either as it stands now or as it may stand after the implementation of the Calman Commission’s recommendations would be threatened were acts of the Lord Advocate to be excluded from the scope of s 57(2) of the Scotland Act and from the definition of devolution issues. By the integrity of the devolution settlement I mean the division of powers or competences between London and Edinburgh. While Convention rights are an important part of the devolution settlement they have no direct bearing on the division of powers between London and Edinburgh. 
5. Nor would the status of Convention rights be affected. Instead of being taken under the Scotland Act Convention rights issues would be raised under the Human Rights Act. 
6. What would be affected would be the role of the Supreme Court in criminal cases raising devolution issues, but it is not clear to me why this ‘double banking’ should have been felt necessary, if indeed it was felt necessary, once the Human Rights Act was in force. Scotland was regarded as perfectly capable of running its own criminal justice system in 1876, when the House of Lords finally declined jurisdiction in criminal appeals,
 and it is by no means obvious that Convention rights alone provide sufficient justification for departing from that view now. In saying that I am aware that it may be argued that the protection of human rights within the Scottish criminal justice system would be diminished as a result, the implication being that the Scottish courts are somehow less sensitive to human rights than the Supreme Court, but if that is the argument then it is one that ought to be pursued before the Scottish courts and the Scottish Parliament. That is what I take devolution to be about.
6. “In enacting a constitutional settlement of immense social and political significance for the whole of the United Kingdom”, Lord Rodger said in R v HMA, Parliament had “itself balanced the competing interests of the Government of the United Kingdom, of the Scottish Executive, of society and of the individuals affected.” Having done so, it had decided that “members of the Scottish Executive should have no power to do acts that are incompatible with any of the Convention rights.” If this was to use “an axe rather than a scalpel.” then Parliament had “selected the tool.” 
 Parliament having, wittingly or unwittingly, selected an axe it is perfectly open to it, it seems to me, to replace it with a scalpel - or indeed no tool at all. 

8. Were Parliament to replace the axe, or abandon it altogether, one issue that would arise for consideration would be whether any elements of the current devolution issues procedure should be retained. I cannot imagine that the Advocate General, who represents the interests of the United Kingdom government, has any interest in being informed of all Scottish criminal cases in which devolution issues are raised. The fact that the Advocate General has intervened in only 35 cases relating to the acts of the prosecution when more than 10,000 devolution  issues have been intimated may be taken as an indication, even if only an approximate one, of the extent of the interest. It may be however that there would be merit in retaining some form of reference or preliminary ruling procedure, for example in respect of UK statutes, although we seemed to manage without one before devolution, but if one were to be retained referral should be at the discretion of the High Court of Justiciary.  
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