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Section 1: INTRODUCTION
1.1 
The Government believes that everyone should be entitled to equality of opportunity at work and have access to a fair and flexible labour market that draws on individual talents, skills and experience.   To ensure this becomes a reality, and to promote economic growth by maximising the contribution of women to the economy, we need to address the persistent barriers that women encounter in the workplace.  Amongst these is the continuing problem  of some women earning less than their male counterparts for doing like work, work rated as equivalent, or work of equal value (equal work).  
1.2
Transparent workplace policies, including those on pay, are fundamental to ensuring equal pay between men and women.  Over the past couple of years, the Government has therefore proposed a combination of regulatory and voluntary measures to ensure that employers examine their pay structures to determine if men and women within their workforce are being paid the same for carrying out equal work and take action where unlawful disparities are identified.   The Government has implemented voluntary measures and believes it is right that this approach should be selectively strengthened by legislation, which will provide a legal procedure for ensuring compliance. 
1.3
We have made good progress in taking forward a range of initiatives (including Think Act Report, the Lord Davies Women on Boards initiative and the Science Technology Engineering and Maths (STEM) programme) aimed at encouraging women and girls to achieve their full potential in education and in the workplace.  However, the recently published Office for National Statistics (ONS) figures showed an increasing pay gap
 - full time male employees are being paid about 10% more than full time women (up by 0.5% from 2012).  The gender pay gap for all employees, based on median earnings, has risen by 0.1 percentage point to 19.7%.  This indicates that there is still a lot to do to ensure continuation of the longer-term progressive reduction in the pay gap, even accepting that some of the gap may be due to other, non-discriminatory factors.
 

1.4
Think, Act, Report, aimed at promoting greater transparency on gender employment issues in the workplace, was launched in 2011.  This initiative provides a simple, step-by-step framework to assist employers in considering gender equality in the workplace, on issues such as recruitment, retention, promotion and pay.  Around 200 organisations have signed up to this initiative, covering over 2 million employees.  The recently published 2-year progress report indicates that many organisations signed up to this initiative are already carrying out voluntary equal pay audits.  This demonstration of employers’ willingness and commitment to increasing transparency about their pay systems and structures amongst their employees, and to sharing best practice with other employers, is very encouraging.  
1.5
The Government therefore urges employers not yet signed up to the Think, Act, Report initiative to do so by visiting https://www.gov.uk/think-act-report.   Signing-up gives employers an excellent opportunity to promote gender equality in their workplace including on pay equality, to learn from other employers, and to share policy and best practice
.     
1.6
In addition to Think Act Report already in place, the Government also believes that it is important to have legislation that provides a rigorous judicial process to deal with the far smaller number of employers who fail to pay men and women equally for doing equal work.  Our aim in making regulations on equal pay audits is to ensure that those employers who have been found by an Employment Tribunal to have failed to comply with equal pay law, or who have discriminated on grounds of sex in non-contractual pay matters, are held to account by being required to carry out an equal pay audit.     
1.7
Equal pay audits are not intended, by themselves, as the solution to the gender pay gap which is an altogether more complex issue.  However, taking action to tackle unlawful inequality of pay between men and women who do equal work will contribute to reducing the gender pay gap and provide employers with the opportunity for further transparency. 
1.8 
In May 2013, the government published a follow-up consultation (https://www.gov.uk/government/consultations/equal-pay-audits-a-further-consultation) to the Modern Workplaces: Equal Pay consultation of May 2011 (https://www.gov.uk/government/publications/modern-workplaces-consultation-government-response--2).  The government response to the first consultation was published in June 2012 and is available at https://www.gov.uk/government/publications/modern-workplaces-consultation-government-response--2.  The 2013 consultation set out our proposals for regulations requiring equal pay audits and included a review of particular issues arising from the first consultation.   
1.9
In relation to the proposed regulations, we sought views on the following:
· the contents of an equal pay audit;
· determining compliance with an employment tribunal order requiring an equal pay audit;
· disclosure of the results of an equal pay audit; and 
· the availability of relevant guidance 

1.10
The consultation received 43 responses.  Five were from the public sector; 3 from Business; 7 from Trade Unions/Staff Associations; 2 from local government; 6 from professional bodies; 5 from legal representatives; 8 from business representatives/trade bodies; 1 from a charity/social enterprise and 6 from others. 
1.11
This document summarises the responses received and sets out the Government’s response to the consultation. 
Section 2: BACKGROUND

2.1   
Equal pay legislation has been in force in the UK for nearly 40 years and ensures that men and women in the same employment who do equal work are entitled to receive equal pay and other terms of their employment.  As a result of case law in both the domestic courts and the Court of Justice of the European Union, the concept of “pay” has been interpreted widely to include both contractual pay (such as basic pay, overtime, holiday pay) and non-contractual pay (such as a discretionary bonus).  The relevant legislative provisions can now be found in the Equality Act 2010
 (the 2010 Act) - http://www.legislation.gov.uk/ukpga/2010/15/contents. 
2.1 Notwithstanding the significant progress made, there are still employers who do not comply with their duties under the 2010 Act in relation to pay.  Non-compliance with equal pay legislation results in a continuing barrier to women’s progress in the workplace and their contribution to economic growth.
2.2 The Government believes that equal pay audits following an employment tribunal finding are an effective way for employers to establish whether their pay structures are robust and free from gender bias.  They provide the employer with the opportunity to eliminate any pay inequalities which are tainted by sex discrimination.
2.3 In April 2013, section 98 of the Enterprise and Regulatory Reform Act 2013 came into force.  It inserted a new section, 139A, into the 2010 Act, which gives Ministers the power to make regulations requiring employment tribunals to order an employer to carry out an equal pay audit where the employer has been found to have discriminated on the grounds of sex in pay matters (referred to as an “equal pay breach”).  These regulations are intended to come into force on 1 October 2014.
2.5
The consultation to which we are responding, together with the previous Modern Workplaces: Equal Pay consultation, are steps towards the introduction of robust legislation to help ensure that employers take action to put right unlawful pay inequalities between men and women in the workplace.
Section 3: OUTCOME OF THE CONSULTATION

What regulations on equal pay audits will contain

The regulations will require employers found by an employment tribunal to have committed an equal pay breach to carry out a systematic review of their pay policies and practices in a comprehensive and transparent way.  The regulations will outline the steps that have to be taken to deliver an effective pay audit, which in turn will highlight any pay inequalities identified in the employer’s pay systems, including an action plan to address any such inequalities.  We sought views on what the regulations should contain in order to achieve this objective: 
Q1.
Should the regulations cover anything else?  If so, what is this and please explain why the regulations should cover this.

Summary of responses

3.1
Twenty seven respondents thought that the regulations should go further than what is provided for in section 139A of the 2010 Act, whilst 9 thought the proposed scope of the regulations was comprehensive, proportionate and covered all the key areas.    

3.2
Among the suggestions for the regulations to go further than proposed were the following: 

· micro- and start-up businesses should not be exempt from the regulations and relevant support should be made available to enable them to carry out equal pay audits; 

· the circumstances in which an equal pay audit must not be ordered are too broad and remove the effectiveness of equal pay audits as a tool to address the continuing gender pay gap, as well as serving as a get-out clause for employers who consistently fail to take appropriate action to address pay inequalities;  
· the regulations should include a proportionality requirement because the exemptions are not enough to ensure that the scope of an audit does not exceed what is proportionate in any particular case; 

· the proposed £5000 maximum penalty for non-compliance with an order to carry out an equal pay audit is too low - the regulations should specify a sliding scale of penalties depending on the number of employees affected; 

· to encourage employers to think more strategically and corporately, the regulations should make reference to other protected characteristics;

· the regulations should specify the likely cost of equal pay audits and how the costs will be regulated;

· the regulations should specify the involvement of staff, their representative bodies or recognised trade unions in the equal pay audit process.
3.3
Other respondents also thought that for small businesses to be fully engaged in the process, it is essential for the regulations to include much simplified requirements for the content of an audit in a way relevant to small businesses. 

Government response

3.4
The Government has given thorough consideration to the breadth of responses provided on what more the regulations should cover, but it should be noted that some of the proposals put forward by respondents go beyond the scope of what the primary legislation permits, and cannot therefore be included.  
3.5
While some suggestions were out of the scope of the powers provided in section 139A, others were within scope and we have taken these into account in deciding how best to implement our proposals.    
3.6
The Government is keen to create a regime that is ‘fit for purpose’.   The regulations will set out all the essential elements of an equal pay audit so that employers (and Employment Tribunals) are clear on the aspects that an audit needs to address.  The Government also notes the particular concerns raised by some respondents about ensuring that regulations take into account the different sizes of employers.  The Government recognises that equal pay claims vary in nature and the regulations will therefore ensure that employment tribunals will have the power to determine the scope of the audit to fit the particular circumstances of each case. 
3.7
The Equality and Human Rights Commission (EHRC) has published guidance, including a quick start guide to providing equal pay and a toolkit on equal pay audits (http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/equal-pay/quick-start-guide-to-providing-equal-pay; and http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/equal-pay/equal-pay-audit-toolkit).   In March 2014, the EHRC published additional guidance on gender-neutral job evaluation schemes (Gender-neutral job evaluation schemes: an introduction guide and Gender-neutral job evaluation schemes: an introduction to the law) to aid employers to systematically assess individual jobs in an objective manner.  These guidance are available under the Good equal pay practice section at http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/equal-pay.  The Government does not therefore intend to publish additional guidance specifically on the requirements of the regulations requiring equal pay audits.  This is because such an exercise would be a duplication of what already exists and because equal pay is a very technical area of equality law, we would risk confusion by adding yet more guidance.   However, we will consider engaging businesses and employer groups in summer/autumn 2014 to discuss and explain the intended effect of the regulations.       
The contents of an equal pay audit
The aim of the regulations for the content of an equal pay audit is to set out the essential elements required whilst giving an employment tribunal the discretion to tailor the scope of the audit to the particular case before it.  We asked: 
Q2. 
In order to ensure basic clarity and understanding of what is required, we believe that regulations should set out minimum requirements for the content and form of an equal pay audit while allowing employment tribunals to specify detail such as timing and employee coverage, on a case by case basis.  Do you agree with this proposal?  If not, please explain your answer
Summary of responses

3.8
Thirty-one respondents who agreed with the proposal to set out minimum requirements for the content and form of an equal pay audit thought that this would provide a basic standard for employers who have been ordered to undertake an audit.  The proposal would also allow an Employment Tribunal discretion in determining the scope of an audit depending on the issues identified at the hearing.  For example, details such as whether the audit should cover ‘like’ work only or whether work of equal value should be covered. 
3.9
Some of those who agreed with this proposal thought that to ensure some degree of consistency, the minimum requirements should also include matters such as employee coverage (i.e. whether the scope of the audit should cover the entire workforce or whether it should be limited to a particular business group or unit) and an indicative timing for completion of an equal pay audit which would help employers to determine resourcing requirements.  

3.10
Others supported the proposal but cautioned against a ‘one-size fits all’ approach because each employer operates differently and would therefore have different systems and varying access to information when carrying out an equal pay audit.  For this reason, it was suggested that Employment Tribunals are best placed to specify details such as timing and employee coverage on a case by case basis, while ensuring that the scope of an audit is proportionate to the size of the organisation and the issues identified at the hearing.

3.11
Six respondents felt that even setting out minimum requirements for the content and form of an equal pay audit would be tantamount to setting unrealistic targets for employers, as Employment Tribunals are likely to underestimate the work involved for employers to comply with the audit requirement.  

3.12
Others suggested that in order to advance equal pay, equal pay audits should be aimed at identifying those particular issues unique to the employer carrying them out.  They could then be used to rectify any inequalities found, rather than being a one-size fits all solution for all employers irrespective of their individual circumstances.  Respondents said they felt that the more detailed the scope of an equal pay audit, the more likely it would be that employers would settle equal pay claims against them.   

Government response

3.13
The Government notes that the majority of respondents agree with the proposal to set out minimum requirements for the content of an equal pay audit while giving Employment Tribunals discretion when specifying other details.

3.14
It is the Government’s intention to proceed on this basis, ensuring that the regulations set out the minimum requirements for the content of an equal pay audit so that employers are aware of what is expected of them if they are required by an Employment Tribunal to carry out an equal pay audit.  In addition, the Government believes it is right to allow Employment Tribunals to have discretion when determining some elements of an equal pay audit, such as the coverage and the timescale for completion, on a case by case basis, based on the evidence presented at the hearing.  
3.15
We have worked closely with BIS and HM Courts and Tribunals Service to ensure that the provision made in the regulations is consistent with existing Employment Tribunal procedure. 
Determining compliance with an equal pay audit order
The Government wants to ensure that the results of an equal pay audit enable employees effectively to assess whether they are receiving equal pay.  We therefore asked:   

Q3.  
When completed, who do you think should sign-off equal pay audits - independent auditors or employment tribunal judges?  Why do you think these individuals should be responsible for signing off equal pay audits?  If neither of them, what process do you think should be put in place to ensure that equal pay audits comply with the required standards?  
Summary of responses

3.16
Nine respondents supported independent auditors signing-off equal pay audits while 17 preferred Employment Tribunal judges to perform this function.  Seven respondents thought either an independent auditor or an Employment Tribunal judge could sign-off an audit, while 2 respondents did not think either of them should have this responsibility.  These 2 respondents offered no alternative as they did not think there was an obvious candidate to take on this role which they thought did not add any value to the process of producing an equal pay audit. 
3.17
Those who thought independent auditors should have responsibility for signing-off equal pay audits were of the view that members of the Acas independent panel of experts already have experience and involvement in providing support in equal value claims and would be best placed to provide impartial quality assurance of the audits.

3.18
Those who were opposed to independent auditors taking on this role were concerned about the additional cost to employers, the lack of expertise of some independent auditors in equal pay issues, the likelihood of further tribunal involvement where an independent auditor refuses to sign-off an audit because the auditor does not think it complies with the tribunal’s order, and any subsequent challenge to that decision by the employer.

3.19
Those that favoured Employment Tribunal judges signing-off equal pay audits thought they were best placed to quality assure the audit for compliance with the terms of the order since they would already be familiar with the issues raised at the hearing, and have a better understanding of the actions needed to address any identified pay inequalities.  In addition, sign-off by Employment Tribunal judges would mean the use of tribunal resources and therefore less cost for employers.

3.20
Those against Employment Tribunal judges undertaking this role thought they would be too close to the issues and therefore not likely to be impartial, and that the pressures on judicial time and the tribunal system, coupled with the complexity required in assessing the robustness of an audit would  make Employment Tribunal judges unsuitable for this role.

3.21
Those who favoured Employment Tribunal judges and independent auditors jointly signing off an equal pay audit were of the view that this might enhance the perception of justice.

Government response

3.22
The Government is grateful to respondents for expressing this range of views.  We have also consulted the presidents of Employment Tribunals for England & Wales and Scotland, Acas, and government departments responsible for employment tribunals.
3.23
Having taken account of all views and assessed the practicalities involved in this exercise, the Government has concluded that an Employment Tribunal is best placed to determine whether or not an equal pay audit complies with the tribunal’s order.  This is because an Employment Tribunal would order an equal pay audit to be carried out based on the evidence presented during the course of hearing the equal pay claim.  The use of independent auditors in this process in the manner suggested could result in Employment Tribunals effectively delegating their adjudicatory role to a third party.  Also, as some respondents feared, it is likely that the use of independent auditors would make the compliance process more protracted and complex and consequently a lot more expensive.  
3.24
The regulations will therefore set out the powers and duties of Employment Tribunals in determining compliance with an order to carry out an equal pay audit, including where the audit is not submitted by the date specified in the order and where the submitted audit does not comply with the requirements set out in the order.  They will also set out the next steps once a respondent has been found to have failed to comply with an order to carry out an equal pay audit, including the power to impose financial penalties for non-compliance.
3.25   Our proposals on the transparency of completed audits – in the next section – are intended to expose the content of an audit to further scrutiny, at a more detailed level, by employees and their representative organisations.   

Transparency – publication or disclosure of pay audit

It is vital that employers operate transparent pay policies.  This is because it enables them to show that their pay policies are not discriminatory because of sex.  It also enables staff to check their pay rates against those of their colleagues and be clear that they are not being discriminated against.  The Government therefore thinks that it is important that a completed equal pay audit is made accessible, in an appropriate format, to the employer’s staff (and any representative bodies that may exist).   We asked: 
Q4.  
Do you agree that limited disclosure rather than publication of equal pay audit results is the right approach?  If not, why?

Summary of responses


3.26
Twenty-four respondents supported the proposal for limited disclosure of equal pay audit results as the preferred option.   Eight favoured publication as the right approach, while 3 were of the view that a mixture of limited disclosure to those parties involved in the process as well as publication in annual reports was the way to ensure maximum transparency.

3.27
Respondents who preferred limited disclosure highlighted the importance of sharing equal pay audit results with affected staff and their representative   organisations as this approach reduces cost and time burdens for businesses.  This is because limited disclosure minimises the impact of any potential breach of legal requirements relating to personal or confidential information.  Moreover, the employer and tribunal could agree an appropriate level of disclosure in relation to who could access the information and in how much detail.  However, there was an acknowledgement that this approach was likely to raise some of the same issues associated with publication.  For instance, the potential for commercial damage to organisations should details of sensitive information relating to pay data be leaked to competitors.  To prevent this, respondents stressed the importance of strict and enforceable confidentiality requirements against individuals who leak such information.  Some respondents suggested that the results of equal pay audits should therefore not be subject to automatic disclosure but rather to a ‘right to request’ inspection.

3.28
Those who opposed limited disclosure were of the view that it would not promote transparency, is unlikely to demonstrate an employer’s full compliance with the order, and may result in a possible lack of commitment by the employer to take relevant action to rectify any identified gender pay disparities, or that it could give rise to further litigation by new claimants. 
3.29
On the other hand, the 8 respondents who supported publication agreed that publishing the result of an equal pay audit would promote transparency while leading to real progress on equal pay and ensuring employer commitment to compliance with equal pay law.  Respondents also suggested that the publication of equal pay audits should be accompanied by a narrative which sets out the context of the results in order to avoid any misinterpretation.

3.30
Respondents who thought publication was a bad idea felt that this would enable employees to be easily identified, especially where the equal pay audits covered small business units or a limited number of individuals resulting in potential data protection issues; and some employers may be likely to avoid carrying out equal pay audits because publication of the results might provide their competitors with information which could damage their business reputation. 
Government response

3.31
The Government acknowledges the varied reasons put forward by respondents for their particular preference between the two options intended to promote transparency.  We note that the size and structure of some organisations may affect how an employer chooses to disseminate the results of an equal pay audit so as to retain the anonymity of staff.  We also note the particular concerns about the likelihood of publication of an audit resulting in the unintended consequence of either commercially sensitive data being made available to competitors or personal information being inadvertently made public, or both.
3.32
The Government believes that it is important for employers to increase transparency in their pay systems and structures because this will encourage scrutiny and, where necessary, challenge to their pay policies.  Employers who have been ordered to publish the results of an equal pay audit, but have concerns about breaching any legal obligations relating to the disclosure of information will need to ensure that information is presented in such a way as to avoid any such breach. 
3.33
Therefore, the Government has decided to make the publication of the results of an equal pay audit a requirement for employers that have been ordered to undertake an equal pay audit following an equal pay breach.   The audit results will be required to be published in a format accessible to all affected staff.   In a case in which there would be no means of avoiding a breach of a legal obligation when publishing the results of an audit, then such publication will not be required.  However, it is anticipated that this will only rarely be the case.
We also asked: 

Q5.  
Do you foresee any difficulties with the disclosure of the results of an equal pay audit from a Data Protection point of view?  If you do, what are these?
Summary of responses

3.35
Opinion was divided on the question of disclosure of the results of an equal pay audit.  Most of the difficulties identified by the 17 respondents who had concerns with this proposal have already been addressed in question 4 above.  Concerns were raised about disclosure becoming problematic where the number of employees involved in an equal pay audit is low enough to make individuals identifiable either because of a distinctive job title or because they are the only person of that gender in a particular role.   
3.36
There were also anxieties about commercial sensitivities - i.e. confidential data being disclosed to competitors, and the resulting potential damage to the organisation.    
3.37
Respondents proposed that the disclosure of the results of an equal pay audit to relevant staff, staff representatives or trade unions should be accompanied by stipulations on confidentiality, non-disclosure and the consequences of a breach.

3.38
Eleven respondents did not foresee any problems with disclosure of the results of an equal pay audit and thought any disclosure required by law or resulting from legal proceedings is already covered by relevant sections of the Data Protection Act 1998, which permits the processing of personal data where it is a legislative requirement to do so, or where it has been ordered by a court.   

Government response

3.39
The Government has noted the concerns put forward by respondents about likely difficulties with the disclosure of the results of an equal pay audit.  The Government has therefore decided to provide an exception in the regulations to deal with circumstances where the publication of the results of an equal pay audit would otherwise lead to a breach of a legal obligation arising under domestic law, EU law or Article 8 of the European Convention on Human Rights (i.e. the right to respect for private and family life).  It is anticipated that this exception would apply only in very limited circumstances.  The regulations will make clear that an employer who considers that they are unable to publish the results of an audit, in whole or in part, because of a breach of a legal obligation must provide the tribunal with reasons for non-publication which the tribunal could then accept or reject.
Guidance on equal pay audits and the Equality and Human Rights Commission (EHRC) Equal Pay Audit toolkit

The Equality and Human Rights Commission has produced detailed guidance on equal pay generally as well as a toolkit on the relevant steps necessary to undertake an equal pay audit.  The Government wishes to know what employers think of the guidance that is currently available, and whether employers think that additional guidance is required.  We asked: 
Q6. 
Does the EHRC guidance
 on voluntary pay audits provide a suitable basis for guidance to employers who have been ordered to undertake an equal pay audit by an employment tribunal?  Is additional guidance needed?  If so what more should it cover?
Summary of responses

3.40
There was plenty of support for the EHRC guidance and toolkit, with 19 respondents considering that these documents are comprehensive and of relevance to all types of employers needing to know about the various processes involved in carrying out equal pay audits and therefore no further guidance is required.

3.41
However, 15 respondents were of the view that although the EHRC guidance is a suitable basis for post-implementation guidance and provides a general checklist of what an equal pay audit should cover, it does not include specific actions that may be required by the Employment Tribunal.  Respondents thought that the toolkit seemed to be targeted at larger employers and would therefore need to be revised to ensure compliance by smaller organisations which may be ordered to carry out equal pay audits, or by those employers who may voluntarily wish to undertake such exercises.  

3.42
One respondent thought that the EHRC toolkit is flawed and therefore not fit for purpose.  
Government response

3.43
The Government is grateful to respondents for their suggestions about existing guidance and what other information they think would be helpful in ensuring that employers take all relevant steps to ensure their pay structures and systems are transparent.
3.44
We note that a substantial amount of guidance is already available on the EHRC website relating to equal pay including the following:

· Code of Practice on Equal Pay 
http://www.equalityhumanrights.com/advice-and-guidance/information-for-advisers/equality-act-codes-of-practice 
· Equal Pay and the Equality Act 2010 
http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/equal-pay/equal-pay-and-the-equality-act-2010
· Good Equal Pay Practice including a Quick Start Guide to providing equal pay 
http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/equal-pay#b
· Employers’ Guidance on Pay and Benefits
http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/managing-workers/pay-and-benefits 
· Equal Pay Toolkit 
http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/equal-pay/equal-pay-audit-toolkit  
· Equal Pay: Tools 
http://www.equalityhumanrights.com/private-and-public-sector-guidance/employing-people/equal-pay  
Given this, we have decided not to publish additional guidance on pay audits or on the regulations.  We will however seek to engage business representative organisations on the new legislation and the audit process in the months leading up to the October 2014 start date, so that employers and business interests are as clear as possible about what is involved.   
Other issues

Respondents to the Modern Workplaces: Equal Pay consultation expressed concern that the requirement to carry out an equal pay audit following a breach of equal pay law would lead to an increase in the settlement of equal pay claims.  This consultation invited research evidence of settlement behaviour.  So we asked: 
Q7. 
Are you aware of any relevant research on settlement behaviour in equal pay cases?  If so, could you please provide a reference.
Summary of Responses

3.45
Most of those who responded to the consultation were not aware of any research into settlement behaviour in relation to equal pay cases.  Some respondents thought employers would be more likely to settle equal pay claims rather than face a lengthy and potentially costly legal process.  However, one trade union stressed that it only takes forward equal pay claims on behalf of members based on the merits of each case.  

3.46
Only 3 respondents reported any knowledge of relevant research on equal pay claims, and none of these was able to reference recent research or anything that had been carried out in the UK in the past decade.  One respondent referred to research into settlement outcomes carried out separately in Taiwan and the US which indicated a complex set of factors at play where increasing the stakes inconsistently led to a reduced likelihood of settlement and decreased the amount of claim recovered in settlement.  Another referred to a 1988 study -   21 V and J. Transnational L. 649 (1988) and Equal Pay Acts: A Survey of Experience under the British and American Statutes; Covington, Robert N.
Government response
3.47
The Government has not found evidence of relevant research within Great Britain relating specifically to the settlement behaviour of employers in equal pay cases.  
  We also asked: 
In the future, if you lose an equal pay claim brought against you, an Employment Tribunal will make an order for an equal pay audit to be undertaken (unless one or more of the exceptions applies). Taking this into account, as an employer:

Q8. 
How likely are you currently to settle an equal pay claim brought against you before it reaches a full Employment Tribunal hearing? 

Summary of responses

3.48
There was quite a mixed reaction to this section of the consultation.  More than half of those who responded did not provide an answer to this question, or reported that it was not relevant to the work of their organisation.  Those who chose to answer were almost evenly split between the three options – very likely to settle, would settle to some extent, and would not settle at all.

3.49
The awareness of the length of time it may take to resolve cases through the employment tribunal system, as well as potentially higher financial costs and related burdens associated with court proceedings, tend to be the driver for employers in the private sector to settle equal pay claims.  Some private sector employers indicated they might be prepared to settle an equal pay claim before it reaches a full employment tribunal hearing.  However, trade unions were clear that they are not likely to settle an equal pay claim on such terms.  

Q9. 
How likely would you be, under the new law, to settle an equal pay claim brought against you before it reaches a full Employment Tribunal hearing?

Summary of responses

3.50
As with the previous question, opinion was more or less evenly divided between those who are likely to settle, those who would settle to some extent, and those who would not settle under any circumstances.

3.51
There was a suggestion that employers should first seek legal advice and conduct a risk assessment on the likely outcome of an equal pay claim before making a decision on whether or not to settle.  Other respondents were of the opinion that there is a danger that the issue of ‘gender pay discrimination’ is unlikely to be improved if employers opt to settle equal claims before they reach a final hearing before the employment tribunal.

Government response
3.52
Although only a quarter of respondents commented on the two questions above, the Government notes that a majority of those who responded saw themselves as likely under both the current law, and under the forthcoming regulations, to settle a claim in whole or in part before it reaches an Employment Tribunal hearing anyway.  
3.53
However, the Government believes that if an employer is faced with a single equal pay claim  which it settles, this suggests a risk that pay inequalities may be more widespread  in the employer’s pay structure.  A single claim therefore may lead to a series of other equal pay claims which could be expected to cost the employer more than if it had carried out an equal pay audit with a view to identifying the problem.  A voluntary audit provides the employer with the opportunity to examine its pay structures, rectify any pay inequalities where they are found and put in place an action plan that ensures that present and future employees are awarded equal pay so as to avert future claims.
Q10. 
How likely are you currently to carry out a voluntary equal pay audit? 

3.54
Employers who responded to this question said they were generally very likely at present to carry out a voluntary equal pay audit.  There was an acknowledgement that any good employer would voluntarily carry out equal pay audits to determine if there are any pay inequalities within the workforce.  There is however the need to ensure that those employers who consistently fail to ensure equal pay between men and women doing equal work are required to take action to address this.

Q11. 
How likely would you be, under the new law, to carry out a voluntary equal pay audit?

3.55
This question generated the same pattern of response as question 10.  Those employers who responded were largely very likely to carry out a voluntary equal pay audit when the new law comes into force.  Some other respondents however were less positive about this, taking the view that employers who think there may be pay inequalities within their pay structure might either be deterred from undertaking a pay audit because of negative publicity about its perceived risks, or at best would only carry out a  a job evaluation exercise rather than a full voluntary equal pay audit.

Government response
3.56
It is encouraging to note that about a third of respondents to these two questions would willingly carry out an equal pay audit under the current legislation, or if required to do so by the proposed regulations.  We are pleased to note that both here and in the context of Think Act Report, some employers have reported that they are already carrying out voluntary equal pay audits and sharing the results with staff and stakeholders.

3.57
In the spirit of transparency and in a drive to promote gender equality in the workplace, the Government believes it is good practice for employers to carry out voluntary equal pay audits and to share the results with relevant staff and their representatives.  This provides the employer, its staff and any representative bodies with reassurance that all staff, irrespective of their gender, are being paid equally where they do equal work.  In turn this should lead to fewer equal pay claims.   
Conclusion
3.58
The Government is determined to address the barriers to progress faced by women in employment, not least in relation to pay inequalities which are  still too commonly experienced.  There is evidence that such inequalities contribute to the gender pay gap, for which current figures show that men in full-time employment are paid on average 10% more than women in full-time employment for doing the same types of jobs.  This is up by 0.5% since 2012.  Meanwhile, the gender pay gap of all male and female employees (i.e. those working full-time and part-time, but excluding overtime) currently stands at 19.7%.  Tackling this imbalance now will help ensure that the contribution made by women to the workplace is more demonstrably valued and that more women will feel empowered and encouraged to develop their talent further, take on leadership roles and be involved in the decision-making processes of the organisations they work in.  
3.59
We hope that as a result of the effect of the proposed regulations, employers found to have committed an equal pay breach will take the necessary steps to address any lack of transparency in their pay systems and ensure that women are paid equally.  These regulations may well also have the added effect of encouraging employers to carry out voluntary equal pay audits to review their pay structures to ensure equal remuneration for staff doing equal work, thereby avoiding equal pay litigation in the future.   
SCHEDULE OF QUESTIONS  
The questions raised in this consultation are set out below.  In total, 43 organisations and individuals responded to the consultation.

Q1.
Should the regulations cover anything else?  If so, what is this and please explain why the regulations should cover this.

Q2. 
In order to ensure basic clarity and understanding of what is required, we believe that regulations should set out minimum requirements for the content and form of an equal pay audit while allowing employment tribunals to specify detail such as timing and employee coverage, on a case by case basis.  Do you agree with this proposal?  If not, please explain your answer?
Q3.  
When completed, who do you think should sign-off equal pay audits - independent auditors or employment tribunal judges?  Why do you think these individuals should be responsible for signing off equal pay audits?  If neither of them, what process do you think should be put in place to ensure that equal pay audits comply with the required standards?  
Q4.  
Do you agree that limited disclosure rather than publication of equal pay audit results is the right approach?  If not, why?

Q5.  
Do you foresee any difficulties with the disclosure of the results of an equal pay audit from a Data Protection point of view?  If you do, what are these?
Q6. 
Does the EHRC guidance
 on voluntary pay audits provide a suitable basis for guidance to employers who have been ordered to undertake an equal pay audit by an employment tribunal?  Is additional guidance needed?  If so what more should it cover?
Q7. 
Are you aware of any relevant research on settlement behaviour in equal pay cases?  If so, could you please provide a reference.
Q8. 
How likely are you currently to settle an equal pay claim brought against you before it reaches a full Employment Tribunal hearing?
Q9. 
How likely would you be, under the new law, to settle an equal pay claim brought against you before it reaches a full Employment Tribunal hearing?

Q10. 
How likely are you currently to carry out a voluntary equal pay audit? 

Q11. 
How likely would you be, under the new law, to carry out a voluntary equal pay audit?
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� The difference between male and female earnings expressed as a percentage of male earnings


� 2013 Labour Force Survey and 2013 Annual Survey of Hours and Earnings


� Part 5 of the Act prohibits discrimination on the basis of a number of protected characteristics, including sex, in the field of work.  It covers separately both the right to equality of contractual terms (by means of the insertion of an equality clause into those terms) and the prohibition of sex discrimination in relation to non-contractual pay.


� � HYPERLINK "http://www.equalityhumanrights.com/advice-and-guidance/tools-equal-pay/equal-pay-audit-toolkit/" �http://www.equalityhumanrights.com/advice-and-guidance/tools-equal-pay/equal-pay-audit-toolkit/� 


� � HYPERLINK "http://www.equalityhumanrights.com/advice-and-guidance/tools-equal-pay/equal-pay-audit-toolkit/" �http://www.equalityhumanrights.com/advice-and-guidance/tools-equal-pay/equal-pay-audit-toolkit/� 
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