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Post Legislative Assessment of the National Lottery Act 2006
Introduction
This Memorandum has been prepared by the Department of Culture, Media and Sport for submission to the Culture, Media and Sport Select Committee.  It will be published as part of the process set out in the document Cm 7320.
The National Lottery Act 2006 received Royal Assent on 11 July 2006.  The main purpose of the Act was to enact those elements requiring primary legislation of the previous Government’s reforms on the licensing and regulation of the National Lottery and the way National Lottery money is distributed to good causes as set out in the National Lottery Licensing and Regulation, and National Lottery Funding Decision Documents, both published on 3 July 2003.

(a) Summary of the objectives of the Act

1. To set up a new Lottery distributing body, the Big Lottery Fund, taking  on the functions of the National Lottery Charities Board (also known as the Community Fund), the New Opportunities Fund and the Millennium Commission, and 

· to establish a new good cause of Health, Education, the Environment and Charitable expenditure to reflect the functions of the Big Lottery Fund; 

· to enable the Big Lottery Fund to handle non-Lottery funds and to provide advice on all distribution matters; 

· to enable the Big Lottery Fund to make grants in the Isle of Man and the Channel Islands and to confer on the Secretary of State and the devolved administrations a power to give directions to the Big Lottery Fund as to the exercise of its functions.

2. To enable all Lottery distributors to consult and to take into account the views of members of the public in making distribution decisions.

3. To enable Lottery distributors to participate in publishing information about the work of all Lottery distributors.

4. To require all Lottery distributors to include in their annual reports their policy and practice in relation to how they have dealt with the principle that Lottery funding should not be allowed to become a substitute for funding that would normally fall to mainstream Government spending.

5. To reform the current provisions for the allocation of returns arising from the investment of undistributed funds held in the National Lottery Distribution Fund and to confer on the Secretary of State the power by order to reallocate amounts held for particular distributors in the National Lottery Distribution Fund.

6. Miscellaneous provisions including the abolition of the Community Fund, the New Opportunities Fund and the winding up of the Millennium Commission.

7. To confer on the Secretary of State a power to bring into effect at a later stage provisions amending the licensing structure of the National Lottery.

8. To amend the constitutional provisions relating to the National Lottery Commission.












(b) Implementation 

· Section 14 of the Act - establishment of the Big Lottery Fund and setting out matters relating to its constitution, proceedings and money – came into force on 1st August 2006. 

· Sections 1- 4 of the Act - relating to the National Lottery Commission and the appointment of Chairman of the National Lottery Commission; Section 8 – relating to the reallocation of Funds; and Sections 10-12 relating to Distributing bodies: consultation; Distribution bodies: publicity and Distribution bodies: annual reports respectively – came into force on 1st October 2006. 

· Subsections (1) - (3) of Section 7 – relating to the apportionment of the National Lottery Distribution Fund; subsection (1) of Section 13 – relating to the Isle of Man and the Channel Islands; Section 15 – relating to the functions of the Big Lottery Fund; Sections 17-20 – the dissolution of the Millennium Commission, the Community Fund, and the New Opportunities Fund and matters relating to these bodies, and a new definition of Charitable Expenditure – came into force on 1st December 2006. 

· Section 9 – relating to investment income from the National Lottery Distribution Fund – came into force on 1st April 2007. 

· Section 5 – relating to licence fees – came into force on 6th January 2010.   

· Section 6 and Schedule 1 to the Act - will only be brought into force if it is necessary to implement the reserve licensing structure.  





(c) Secondary legislation etc. 

The National Lottery Act 2006 (Commencement No.1) Order 2006

The National Lottery Act 2006 (Commencement No.2 and Transitional Powers) Order 2006

The National Lottery Act 2006 (Commencement No.3) Order 2006

The National Lottery Act 2006 (Commencement No.4) Order 2007

The National Lottery Act 2006 (Commencement No.5) Order 2010 

Explanatory Notes National Lottery Act 2006 

(d) Legal issues

None 

(e) Other reviews

None   

(f) Preliminary assessment of the Act 

The Big Lottery Fund  

The Act’s creation of the Big Lottery Fund has had a significant and positive impact on the funding of the voluntary and community sector. The Fund currently distributes 46% of Lottery proceeds to this sector, a total of nearly £2 billion since the Fund was established on 1st December 2006. 

The Big Lottery Fund seeks to ensure that its funding programmes are researched before they are implemented to establish a real and evident need. The Fund also evaluates its programmes to quantify the benefits that each funding scheme has achieved, to remain accountable for the Lottery money it spends and to improve practice and influence policy. The Big Lottery Fund has also made a public commitment that at least 80 % of its funding goes directly to the voluntary and community sector.    

Health, education, the environment and charitable expenditure

The Government feels that the Act’s continuation of Lottery funding to the causes of health, education, and the environment resulted in some projects being funded which breached the principle of “additionality”, hence it has since issued a policy direction to Big Lottery Fund to focus its funding on the voluntary and community sector. 

Expertise and non-Lottery funding 

The Big Lottery Fund has involved the public in grant making decisions and achieved efficiencies and savings through a range of shared services. The Fund’s grant scheme research is also available to other policy makers and grant funders to access, as their evaluations and research reports position the Fund’s work within a larger policy context and highlight examples of good practice and explore the experiences of the groups that have received Big Lottery Fund grants.

The Big Lottery Fund’s powers to handle non-Lottery funds has enabled it to be selected by a number of Government departments to help deliver their own funding programmes. The Big Lottery Fund, under the title ‘BIG Fund’, has already delivered non-Lottery grants through the Community Assets programme on behalf of the Office for Civil Society and the myplace programme which it administers on behalf of the Department for Education. ‘BIG Fund’ is currently rolling out the Transition Fund on behalf of the Office for Civil Society, with a total funding budget of £107 million, including funding from the Department for Health.

Additionality Reporting 

In line with the provisions of the Act the Lottery distributors now make statements in their Annual Reports and Accounts that their Lottery grant giving is additional to, and not a substitute for existing Government expenditure. This reinforces the arm’s length principle which remains one of the founding tenets of the National Lottery – that funding decisions made by Lottery distributors are made independently of Government and Ministerial influence.        

Isle of Man and Channel Islands 

This provision of the Act allows the Big Lottery Fund to distribute National Lottery proceeds to the Isle of Man and the Channel Islands. This power has been implemented in respect of the Isle of Man, where National Lottery tickets can now be purchased, but has yet to be enacted in the Channel Islands. Grant beneficiaries include World War II veterans from the Island travelling to former battle sites of the conflict. Discussions have taken place between the Government and the Channel Islands about extending the National Lottery to the Channel Islands.  Both Jersey and Guernsey are considering whether it would be in their best interests to pursue the extension of the National Lottery to them and would only seek an extension in a manner which is not contrary to the Islands’ constitutional position.  The Government is prepared to discuss this further with the Channel Islands.

Public consultation and involvement in grant decision making 

The Act has given Lottery distributors a clear remit to consult the public on their future grant making strategies and to involve the public in decision making on local grant awards. Distributors consult the public on a wide range of Lottery distribution matters which include future funding themes and strategic plans. The Big Lottery Fund’s ‘People’s Millions’ public involvement initiative, in partnership with ITV, has awarded over  £24 million to 467 projects so far – with viewers voting for their favourite projects across 19 ITV regions. The Heritage Lottery Fund has recently conducted a wide ranging web-based public consultation on their strategic plan for 2013-2019. In establishing the Big Lottery Fund’s Young People’s Fund, young people were consulted about what types of projects the Young People’s Fund should support and young people also took part in making grant decisions. 

Publishing information about the work of all Lottery distributors 

The Act has given all distributors the ability to publish information to inform the public about what National Lottery funding is achieving across the country. This has enabled all distributing bodies to take part in cross-distributor awareness events and in successful public awareness raising initiatives such as National Lottery Day and the annual National Lottery Awards. 

New system of allocating investment income and balance reallocation power  

The Act reformed the way that proceeds from investment of the National Lottery Distribution Fund (NLDF) are allocated to align them with the percentage shares of new money entering the Distribution Fund, i.e. according to the percentages set out in section 23 of the 1993 Act. This replaced the previous arrangement where returns were allocated to distributors in proportion to their share of money already held in the Distribution Fund on their behalf.  The intention was to make the system more transparent and to reduce any incentive to build up large balances in the Fund.  The change was implemented on 1st April 2007. As the overall NLDF balance fell from £2.15bn in April 2006 to £1.38bn by March 2011, this measure appears to have been effective. 

The balance reallocation power enables the Secretary of State by order to reallocate sums from one Lottery distributor to another body but not from one good cause to another. The receiving body would receive the transferred balance only and would not receive either an on-going share of new Lottery income or any investment income on the sum.  This power would only be used as a last resort in the event that a distributor was considered to have failed, signally, to reduce balances to a reasonable level. In light of the significant long term reduction in the size of the NLDF balance, this power has not needed to be used.  
Licensing and regulation 
The Act provided for a time limit to the length of licence that can be granted to the National Lottery operator – namely 15 years. It also provided that the National Lottery Commission can extend the period of the licence with the agreement of the relevant licensee. The licence cannot be extended beyond the 15 year limit.

The Act also provided for a new annual fee structure to be payable by the operator to the National Lottery Commission. This new structure is set out in Regulations – the National Lottery (Annual Licence Fees) Regulations 2010 (SI 2010/17). The policy objective was to bring into force the annual fee regime set out within the 2006 Act to accord with Parliamentary intent and to collect annual fees from the person/body who is holding a licence under section 5 and 6 of the 1993 Act, so that, the National Lottery Operator, Camelot, contributes to the cost of their regulation during the 3rd licence term. The policy aim was to set fees at a level that ensured that there was no windfall gain for Camelot whilst not placing an additional burden on them beyond what they had broadly anticipated at the time they submitted their bid for the third National Lottery licence.  Fees were therefore set at a level that ensures that the fee burden placed upon the National Lottery operator, Camelot, at least within the early years of the 3rd licence term, reflects in broad measure i) the fee levels payable previously by Camelot under the old licence fee regime (set down in the National Lottery (Licence Fees) Order 2001 – SI 2001/2506 as amended by SI 2003/3124 and SI 2003/2771) and ii) the amount Camelot budgeted to pay for licence fees in its bid for the 3rd licence term taking account of both existing games and new portfolio games.  There is a commitment to review the fee levels no later than the end of 2012.   

The Act also makes provision for a reserve licensing structure to allow the National Lottery Commission to grant licences to run the National Lottery and to promote lotteries respectively to any person rather than only to a single lottery operator such as Camelot. Under this new system many licences may be granted by the National Lottery Commission to individuals and unincorporated associations in addition to companies and statutory corporations. This is to ensure that if exceptional circumstances occurred such that the current licensing structure failed to create an effective competition for the National Lottery operator, licences may still be granted by the regulator to promote lotteries as part of the National Lottery, in order to secure and maximise returns to good causes. The reserve structure would only be implemented if required – for example if there were a failure to appoint, or a failure to deliver on the part of, the National Lottery operator. 

Under this new licensing regime there will be just one type of licence – a licence to promote individual lotteries or types of lotteries forming part of the National Lottery. The National Lottery Commission will be permitted to require a licence holder to work together with another licence holder for specified reasons for example, a joint promotion. Competitions to award licences under the new regime will be required to comply with regulations set by the Secretary of State relating to the invitation of applications for licences, subject to certain exceptions. For example, if it is necessary to prevent a lottery lapsing if a promoter pulls out at very short notice in order to secure returns to good causes. In addition under this new licensing structure licence holders will be required to cooperate and participate in arrangements between themselves. For example, to ensure that all licence holders work together and not in competition for the benefit of the National Lottery as a whole and to maximise the returns to good causes.

National Lottery Commission 

The Act also introduced some changes to the constitution of the National Lottery Commission:   

•
The Chair of the National Lottery Commission was made a Secretary of State appointment and that office is held by the Chair only for the period he/she also serves as a Commissioner. 

•
The Secretary of State can also appoint the Chief Executive and another member of the Executive (but only if the Chief Executive is also a Commissioner) as Commissioners.  

•
There is now provision for greater flexibility in Commissioner numbers, as long as a core of five are appointed by the Secretary of State.  

•
In addition provision is now made to allow the sharing of information between the Commission and Her Majesty's Revenue and Customs.       

The stability of having a permanent Chair (rather than the previous arrangement which where Commissioners chose one of their number as Chair on an annual basis) and the extra expertise and resource for the competition work have been helpful to the Commission, especially in relation to the third licence competition.
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