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Freedom of Information Request 
You asked for the following information from the Ministry of Justice (MoJ):
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Your request has been handled under the Freedom of Information Act 2000 (FOIA).

I can confirm that the department holds information that you have asked for, and I am pleased to provide this to you. 
The Serco Community Payback Contract holds the following reference to your letter under the following sections:

Clause 15. Discrimination.

15.
Discrimination

15.1
The Contractor shall not unlawfully discriminate within the meaning and scope of any act of Parliament relating to discrimination in employment.  The Contractor shall take all reasonable steps to secure the observation of these provisions by all the Contractor’s Personnel.  The Contractor shall have proper regard to the Codes of Practice prepared and issued from time to time by the Equality Commission.
Specification, Section C.

C26.2     Equality and Diversity

C26.2.1 The consideration of diversity will underpin all elements of the competition. The Authority is committed to advancing equality, fairness and respect and shall demonstrate due regard to its legal obligations under the Equality Act 2010 (the Act). The General and Specific duties under the Act apply to those bodies carrying out a public function, and under the Act, providing Community Payback is a public function. The duties apply to elements within the supply chain delivering public functions.
C26.2.2  The Contractor shall take full account of Equality Impact Assessment (EIA) found in Volume 5. The Contractor shall also comply with the Authority’s legislative responsibilities ensuring they consider diversity from the perspective of recruitment, the management of offenders, and visitors. The Contractor will also be required to demonstrate how the Contractor’s Personnel and supply chain will reflect their policies on equality, and how they and their supply chain intend to exercise the General and Specific duties. The Contractor shall take account of any disproportionate impact on any protected categories and develop strategies to address this potential disproportional impact in their delivery strategy.

C26.2.3  Women offenders are more often the primary care-givers for young children than male offenders. They may face particular problems making arrangements for their children and coping with breakdowns in these arrangements. The Contractor shall take account of these issues and issues surrounding vulnerability, pregnancy and maternity and the need to remain flexible due to potential carer responsibilities as part of allocating offenders to suitable work placements.


C26.2.3  The Authority is currently responsible for the provision of unpaid work as part of a Youth Rehabilitation Order. There is indication that 16 and 17 year old offenders are less likely to successfully complete Community Payback sentences. The Community Payback Operating Manual provides guidance in relation to the provision of Community Payback for this age group. The Contractor shall follow this guidance. 
 

Operations Manual 
Section 9.
Placement quality requires providers of Community Payback to work with beneficiaries and others involved in the delivery of Community Payback to create a positive and pro-social working environment. When assessing potential Community Payback work placements the purposes and activities of the beneficiary organisation should be consistent with the principles of valuing equality, diversity, social inclusion and justice. The attitudes and behaviour of people involved in working with or supervising offenders will be especially important where offenders are supervised directly by the beneficiary 

Output 4: Diverse needs of offenders including their personal safety are identified and matched to suitable placements.

Applicable Offender Segment: Vulnerable, Disabled, BME and Female offenders.
1. Particular care needs to be exercised when completing Section 3 Personal Factors of the Community Payback Assessment Form. This is the opportunity to identify the individual requirements of offenders and to highlight what impact these may have on the allocation of work. Consequently it is not sufficient just to tick the relevant boxes, the details and impact need to be fully taken into consideration. The individual offender’s view about the impact is important in order to avoid assumptions based on stereotypes. It is important to demonstrate that the offender’s view is taken into account in the allocation decision; this does not mean that it dictates the decision.

2. The Equality Act 2010 provides a cross cutting legislative framework to protect the rights of individuals and promote equality of opportunity for all. Providers of Community Payback must ensure that there are placements available that meet the requirements of people with disabilities, other protected characteristics and the needs of offenders who may be vulnerable. Disabled offenders and those with other needs may be best placed to identify what reasonable adjustments are required to enable them to participate.

3. Report writers or court staff should alert Community Payback staff in advance of sentencing if there is an offender with a particular need who is likely to be sentenced to Community Payback. Arrangements can then be made to ensure that work can commence within the required timescale. Any unavoidable delay in starting work should be authorised by a Band 5 manager or equivalent.

4. Attendance on Community Payback must not be prevented or hindered for an offender by virtue of their race, ethnic background, cultural or language requirements, or any other factor which could lead to discrimination against them. Offenders must not be expected to undertake activities which are contrary to their culture or religious beliefs. It is important that assumptions are not made about these issues and that time is taken at the assessment stage to establish with the offender what the impact on allocation needs to be.

5. Sufficient individual and group placements must be available to meet the needs of women. The Equality Act 2010 places a duty on public authorities to promote equality. The Corston Report highlighted the need for different services and policies for women in the criminal justice system, to ensure equality of treatment and outcome.  Ideally women should be allocated to work placements which take account of their needs. This may be an agency placement which is sensitive to the needs of women, or a specific female only group placement. When planning provision for women offenders, the assumption should be that they will not be allocated to work alongside male offenders. The views of female offenders themselves must be taken into account in allocation.

6. The needs of women offenders who are pregnant or new mothers need to be carefully considered and subject to risk assessment. Women are also more likely than men to be subject to enforcement orders under the provisions of the Children and Adoption Act 2006, because they are more likely to have residence of children in cases involving disputed contact. The same considerations should apply to Community Payback placements for women subject to enforcement orders, but individuals subject to enforcement orders must not be required to wear distinctive clothing.    

7. If an offender is undergoing gender reassignment, or has a Gender Recognition Certificate, consideration must be given to any risks to the offender and whether a group placement would be appropriate.  The views of the individual offender need to be sought and taken into account.

8. In addition to being a characteristic protected by the Equality Act 2010, the Gender Recognition Act 2004 makes it an offence to disclose information about the gender history of anyone who holds a Gender Recognition Certificate. Good practice would be to treat those who are applying for a GRC in the same way. This has implications for the exchange of information with placement providers, especially in cases where offenders have changed their name.

Output 3: Offender Managers are provided with timely information regarding offenders’ attendance, behaviour and risk indicators.

Applicable Offender Segment: Offenders subject to multiple requirements and young offenders.
1. As outlined in Service Element 7: Output 2 above, there needs to be a simple system in place to ensure that ad hoc information is communicated quickly to offender managers to ensure that they can make well informed, timely decisions.

2. There also needs to be a routine system for keeping offender managers up to date with information about offenders’ attendance and behaviour. This will be recorded on electronic case management systems but areas will need to decide how attention can be simply drawn to this information. When implemented National Delius (PCMS) will provide this facility electronically.

3. Where the responsible officer in relation to 16 and 17 year olds is based within a Youth Offending Team an efficient system needs to be in place to ensure that information is conveyed speedily so that decisions can be made and action taken in a timely fashion.

Output 5: Relevant information regarding failure to attend is communicated to the Offender Manager within prescribed timescales.

Applicable Offender Segment: Offenders subject to multiple requirements and young offenders.
1.
A simple system must be in place to ensure that offender managers or responsible officers within a Youth Offending Team are alerted quickly to an offender’s failure to attend so that action can be taken by them within the timescales prescribed by the relevant National Standards. In practical terms this means that the information must be given to the offender manager or responsible officer by the working day following the failure to attend, at the latest.

Mandatory requirements

· Opportunities must be made to consult with YOTs concerning unpaid work placements for young offenders sentenced to Youth Rehabilitation Orders.

· 16 and 17 year olds must not be required to wear high visibility Community Payback clothing or allocated to work sites where they are made visible to the public in other ways.

Output 1: YOTs are consulted regarding placements for young offenders.

Applicable Offender Segment: Young offenders.

1. Opportunities must be made to consult with YOTs concerning Unpaid Work placements for young offenders sentenced to Youth Rehabilitation Orders This may be achieved by attendance at an interagency steering group meeting. Citizens’ Panels and other public consultation forums may also identify work projects which are more suited to reparation or other activities for young offenders, which may be supervised by YOT staff.    

Output 2: Placements are provided that meet the specific needs for safety and support required by the Children’s Act 2004.

Applicable Offender Segment: Young offenders.

1. Section 11 of the Children Act 2004 places providers of Community Payback under a duty to discharge their functions ‘having regard to the need to safeguard and promote the welfare of children’. This means that in principle 16 and 17 year old offenders should not be allocated to mixed work groups with adult offenders. Where possible, providers of Community Payback should seek to develop appropriate provision specifically for 16 and 17 year old offenders.   

2. YOTs can also be invited to collaborate in developing appropriate provision. The nature of this joint approach will vary according to the level of demand in an area, the resources available and other facilities in that area.  This could range from advice about placements or access to age related services, to sharing the supervision of 16 and 17 year old offenders.

3. Section 11 of the Children Act 2004 and other provisions such as the United Nations Convention on the Rights of the Child require that the confidentiality of young people is maintained. For this reason PC19/2008 requires that 16 and 17 year olds are not required to wear high visibility Community Payback clothing, nor should they be allocated to work sites on which they are made visible to the public in other ways. Young Offenders should also not be allocated to work sites on which other members of the work group or supervisors are wearing distinctive Community Payback clothing.

4. Providers of Community Payback must ensure that their health and safety provisions take into account the needs of 16 and 17 year olds under any current relevant legislation. Irrespective of their apparent level of maturity, 16 and 17 year olds are not adults and must only be required to undertake work that is safe for them to perform.

5. Protocols with YOTs must ensure that key information about young people such as the previous convictions, court report and ASSET risk assessment is available promptly to relevant staff when an order is made in respect of a 16 or 17 year old offender. YOTs will also contribute to the offender’s understanding of and engagement with Community Payback by ensuring they, and if appropriate their parents are aware of the requirements of the order and the consequences of breach.

Output 3: Young offender needs, particularly in respect of safety and support, are assessed and recorded.

Applicable Offender Segment: Young offenders.

1.
Every provider should have an agreement with YOT(s) to ensure that any 16 or 17 year old subject to a YRO can be referred to the YOT for support if Community Payback staff identify specific needs that cannot be met by the Community Payback provider.  In such instances the needs, referral and any action taken should be recorded on the case record.

How to Appeal
Internal Review

If you are not satisfied with this response, you have the right to an internal review. The handling of your request will be looked at by someone who was not responsible for the original case, and they will make a decision as to whether we answered your request correctly.

If you would like to request a review, please write or send an email to the Data Access and Compliance Unit within two months of the data of this letter, at the 

following address:

Data Access and Compliance Unit (10.34),

Information & Communications Directorate,

Ministry of Justice,

102 Petty France,

London

SW1H 9AJ

E-mail: data.access@justice.gsi.gov.uk
Information Commissioner’s Office

If you remain dissatisfied after an internal review decision, you have the right to apply to the Information Commissioner’s Office. The Commissioner is an independent regulator who has the power to direct us to respond to your request differently, if he considers that we have handled it incorrectly.

You can contact the Information Commissioner’s Office at the following address:

Information Commissioner’s Office,

Wycliffe House,

Water Lane,

Wilmslow,

Cheshire

SK9 5AF

Internet address: https://www.ico.gov.uk/Global/contact_us.aspx

