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Fifth Annual Report to Parliament on the Application of Protocols
19 and 21 to the Treaty on European Union (TEU) and the Treaty
on the Functioning of the European Union (TFEU) (“the Treaties”)
in Relation to EU Justice and Home Affairs (JHA) matters

(1 December 2014 — 30 November 2014)

The JHA Opt-in Protocol and Schengen Opt-out Protocol

The UK’s participation in EU JHA measures is principally governed by Protocols 19
(Schengen opt-out) and 21 (JHA opt-in) to the TEU and the TFEU. A decision to opt in to
a new legislative proposal under Protocol 21 must be communicated in writing to the
President of the Council within three months of the date on which the final language
version of the proposal is published by the Council. The Government does not, however,
need to inform the Council if it decides not to opt in to a legislative proposal. Where the
proposed measure builds on part of the Schengen acquis in which the UK participates, the
UK has three months to opt out and, again, notify the President of the Council of that
decision.

The Government takes the view that the Protocols are triggered based on the content of a
given legislative proposal, rather than the legal basis under which the European
Commission, or a group of Member States, has chosen to bring it forward. The
Government believes that this approach best protects the interests of the UK in seeking to
retain the widest possible freedom of choice in relation to EU measures containing binding
JHA obligations.

The JHA opt-in and Schengen opt-out Protocols are separate from the UK’s right to opt
out of all pre-Lisbon police and judicial cooperation legislation under Protocol 36 to the
TEU and TFEU . In July 2013, following votes in both Houses of Parliament endorsing the
Government’s decision, the Prime Minister formally exercised the UK’s block opt-out. On 1
December 2014 the UK subsequently rejoined 35 measures which it considered were in
the national interest to participate in.

Government commitments on Parliamentary scrutiny of the JHA Opt-in

We provide Parliament with this annual report under the commitment in the Rt Hon
Baroness Ashton’s Written Ministerial Statement (WMS) of June 2008.

The first annual report to Parliament on the Application of Protocols 19 and 21 to the
Treaty on European Union (TEU) and the Treaty on the Functioning of the Union (TFEU)
in relation to EU Justice and Home Affairs (JHA) matters was submitted in January 2011.
This covered the period 1 December 2009 to 30 November 2010. The second, third and
fourth annual reports were submitted in January 2012, April 2013, and January 2014
respectively. These reports were followed by a mid-year update. The fourth annual report
was debated on the Floor of the House of Lords on 8 May 2014.

In his WMS on 20 January 2011, the Minister for Europe outlined the Coalition
Government’s commitment to continue to honour the commitments made by Baroness
Ashton and to further to strengthen Parliamentary scrutiny of JHA opt-in decisions, for
example, the commitment to deposit a WMS in Parliament to announce all opt-in
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decisions or to make an oral statement where appropriate. These commitments apply
equally to the Schengen Opt-out Protocol.

During the course of 2014, one debate was held in Government time in the House of
Commons on the UK’s participation in the Procedural Rights Package — three measures
aimed at enhancing criminal justice procedural safeguards. In addition, there were other
debates which were held in non-Government time.

Where the UK has not opted in within the initial three month window, it is open to the
Government to indicate its wish to be bound a by measure after it has been adopted by
the participating Member States. In such cases, it seeks Parliament’s views in the usual
way. There have been no post-adoption opt-in decisions during this period.

Code of Practice

Baroness Ashton’s statement also included a commitment to produce a Code of Practice
setting out the Government’'s commitment to effective scrutiny of opt-in decisions. The
Code, which includes the commitments the Government made in January 2011 to further
enhance scrutiny arrangements, was published in May 2013 and has now been included
in the cross-Government scrutiny guidance and is also available on the JHA opt-in
webpage at:
https://www.gov.uk/government/publications/jha-opt-in-and-schengen-opt-out-protocols.

JHA opt-in decisions and Schengen opt-out decisions from the period
1 December 2013 — 30 November 2014

Annex 1 is a table of all JHA opt-in decisions and Schengen opt-out decisions taken from
1 December 2013 until 30 November 2014.

Over the past year, the Government has taken 33 decisions on UK participation in EU
JHA legislative proposals. In total the UK has opted in to 21 proposals under the JHA
opt-in Protocol. The Government has decided not to opt in to 10 proposals, and has
asserted the Schengen opt-out and opted out on 2 occasions.

Since 1 December 2014, the Government has taken one further opt-in decision. The
Government did not opt in to a proposal for a Council Decision authorising Member States
to ratify, in the interest of the European Union, the Protocol of 2014 to the Forced Labour
Convention, 1930, of the International Labour Organisation with regard to matters related
to judicial co-operation.

Whilst decisions are taken collectively by Government, and the majority are the
responsibility of the Home Office and the Ministry of Justice, it is worth noting that the lead
on these proposals falls to a wide range of Departments.

Key opt-in decisions made by the Government

Decisions of particular prominence last year included, in March 2014, the Government’s
decision not to opt in to the three EU criminal procedural rights proposals.

The Commission proposed a Directive on the strengthening of certain aspects of the
presumption of innocence and of the right to be present at trial in criminal
proceedings, which aims to establish common rules. The Commission considers that this


https://www.gov.uk/government/publications/jha-opt-in-and-schengen-opt-out-protocols

Fifth Annual Report to Parliament on the Application of Protocols 19 and 21 to the Treaty on European
Union (TEU) and the Treaty on the Functioning of the European Union (TFEU)

(“the Treaties”) in Relation to EU Justice and Home Affairs (JHA) matters

(1 December 2013 — 30 November 2014)

issue may have a bearing on the mutual trust between Member States and therefore on
the effective application of mutual recognition measures. However, the Government does
not believe that the case has been at all made to demonstrate the need for EU action in
this area. The House of Commons expressed similar misgivings about the need for the
proposed legislative instrument and issued a reasoned opinion to the Commission
indicating that it had failed to satisfy the subsidiarity principle.

The Commission also proposed a Directive on procedural safeguards for children
suspected or accused in criminal proceedings. This aims to establish common rules
regarding the treatment of children suspected or accused of a criminal offence or the
subject of a European arrest warrant (EAW). In the Commission’s view, a lack of common
rules at a European level leads to a lack of mutual trust across the Union, which again has
implications for mutual recognition. As children are regarded as vulnerable, it argues, they
require elevated and specific safeguards. Of course the Government agrees that children
that become engaged with the law enforcement agencies and the criminal justice system
need special protection. UK laws and practice reflect this and there is a raft of protective
measures in place to help and support these children. However, the proposed directive
would establish different rules. The Government is not convinced those rules would
represent an improvement in the support and protection of young people in the UK from
those that already exist here.

The Commission also proposed a Directive on provisional legal aid for suspects or
accused persons deprived of liberty and legal aid in European arrest warrant (EAW)
proceedings. This aims to establish common rules about access to provisional legal aid
for suspected or accused persons in certain circumstances and in relation to or persons
subject to an EAW. The Government considers that the rules on legal aid are most
appropriately determined by Member States themselves rather than at the EU level.

The Government therefore did not opt in to these proposals.

In September 2013, the Commission published proposals aimed at regulating new
psychoactive substances. The Government is committed to tackling the dangers of
these substances, but considered that the proposal would fetter the UK’s discretion to
control them, binding the UK to an EU system which would take insufficient account of our
national circumstances. The Government therefore decided to exercise its Schengen opt-
out to these proposals.

In August 2014, the Commission published a proposal to repeal and replace the
previous Council Decision governing the EU Agency for law enforcement training
(CEPOL). The Government was concerned that elements of this proposal could reduce
Member State discretion over police training, particularly by implementing an EU-level
Law Enforcement Training Scheme. The Government was also concerned about the cost
of some of the proposals, particularly the proposed requirement for each Member State to
set up a national unit to govern its relations with CEPOL. The Government did not opt in to
this measure. The Government did, however, opt in to the Council Decision to move the
location of CEPOL from Bramshill to Budapest, in March 2014.

Dossiers currently under consideration

Two legislative proposals are subject to Ministerial and Parliamentary consideration with

respect to an opt-in decision at the time of going to print:

e Proposal for a Regulation of the European Parliament and of the Council adapting to
Article 290 of the Treaty on the Functioning of the European Union a number of legal
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acts in the area of Justice providing for the use of the regulatory procedure with
scrutiny (PRAC).

e Proposal for a Council Decision authorising Austria, Belgium and Poland to ratify, or
accede to, the Budapest Convention on the Contract for the Carriage of Goods by
Inland Waterways (CMNI).

Forthcoming dossiers over the next 12 months

Annex 2 outlines legislative proposals which are expected to be brought forward over the
next 12 months and that are likely (subject to confirmation when the text of the proposal is
available) to require a decision on UK participation under the JHA Opt-in or Schengen
Opt-out Protocols. This list remains indicative and subject to change by the Commission.
It is also possible for groups of Member States to bring forward proposals in the area of
judicial cooperation in criminal matters, or police cooperation. A summary of each
measure is provided.

At present, only a limited number of new JHA proposals are expected, but it is likely that a
number of other international agreements that are under negotiation, and measures in
other policy areas that may include JHA obligations will be brought forward. These will
also require decisions under the JHA opt-in Protocol.

The Government continues to participate in the negotiations on a number of proposals in
to which the UK has already opted in, with the aim of securing the best possible result for
UK interests. These include the Rights and Citizenship Programme and the draft PNR
Directive. The Government also continues to participate in negotiations on the proposed
Data Protection Directive, to which the Schengen opt-out applied, and of which the
Government decided not to opt out.

In addition, negotiations continue on a number of proposals where, although the UK did
not opt in during the initial three month period, it remains the Government’s objective to
seek to amend the text in such a way that it will allow the UK to consider participation
post-adoption, for example, the Europol, Eurojust, New Psychoactive Substances, and
Procedural Rights Package measures.

Secretary of State for the Home Department and Lord Chancellor and Secretary of
State for Justice
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Annex 2: Opt-in Decisions 2015

Proposal title

Descriptions

Foreign and Commonwealth
Office

Council Decision to sign the

Stabilisation and Association
Agreement between the EU

and Kosovo

Council Decision to sign the
Enhanced Partnership and
Cooperation Agreement
between the European Union
and its Member States, of the
one part, and the Republic of
Kazakhstan, of the other part

Council Decisions to sign the
Partnership and Co-operation
agreements between the
European Union and its
Member States and New
Zealand / Australia / Malaysia

The Agreement aims to put Kosovo on the first step
towards future membership of the EU in order to drive
reforms on rule of law and regional relations. Given that
this will be an EU-only agreement, the JHA provisions
within the Agreement will engage the opt-in.

The Agreement aims to enhance co-operation between
the EU and its Member States and Kazakhstan. The
agreement contains JHA provisions which may engage
the JHA opt-in.

These agreements aim to enhance co-operation
between the EU and its Member States and these
countries. The agreements contain JHA provisions which
may engage the JHA opt-in.

Department for Transport

Proposed Decision authorising
Austria, Belgium and Poland
to ratify, or to accede to, the
Budapest Convention on the
Contract for the Carriage of
Goods by Inland Waterways
(CMNI)

The Budapest Convention is an agreement falling partly
under exclusive European Union competence. Member
States cannot lawfully ratify or accede to it without a
Union authorisation. The Convention, which entered into
force on 1 April 2005, is intended to harmonise
contractual and navigational standards on inland
waterways in European countries. Since the UK is not a
party to the Budapest Convention, the provisions do not
have any impact on UK businesses or operations
involving contracts for the carriage of goods by inland
waterways, nor in relation to the three Member States
seeking authorisation.

HMRC

Council Decision to conclude
the World Health Organisation
Framework Convention on
Tobacco Control (FCTC)
Protocol to eliminate illicit
trade in tobacco products

The WHO Framework Convention on Tobacco Control is
an international treaty designed to reduce tobacco-
related deaths and disease. This Protocol seeks to
tackle the illicit trade in tobacco products. The UK is a
strong supporter of the Convention and Protocol, but did
not opt in to the Council Decision to sign the Protocol as
we consider that Member States should be exercising
competence in the JHA areas covered by the Protocol.
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Proposal title

Descriptions

BIS

Draft Council Decision
establishing the European
Union position within the
relevant instance of the World
Trade Organisation on the
accession of Kazakhstan to
the World Trade Organisation

The European Commission negotiates the accession of
new Members to the WTO on behalf of the EU and its
Member States. This proposal will establish the EU
position in relation to Kazakhstan’s accession.

Home Office

Possible amendment or
replacement of the Blue Card
Directive

The Commission’s work programme indicates that they
will review the Blue Card Directive with the aim of
delivering a new policy on legal migration. This could
include legislation to amend or replace the Blue Card
Directive.

DECC

Council Decision to sign the
Agreement between the EU
and the Swiss Confederation
on the linking of their
greenhouse gas Emissions
Trading Schemes (ETS)

An ETS facilitates the trading of allowances to emit
greenhouse gases (primarily CO5), and is a cost-
effective way of reducing emissions. The UK is a leading
participant in the EU ETS, the largest in the world.
Switzerland has its own ETS, much smaller than the
EU’s, but by linking it to the EU’s both markets would
benefit from being part of a larger market. The linking
agreement includes a section on cooperation between
the Swiss registry administrator, the EU registry
administrator and registry administrators in member
states, to minimise the risk of fraud, misuse and criminal
activity involving the registries, and to respond to such
incidents. The reference to ‘criminal activity’ engages the
JHA opt-in, as it constitutes cooperation to prevent
crime.
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