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GUIDELINES ON TECHNICAL INFORMATION REQUIREMENTS AND USES

Introduction

A The French Republic, the Federal Republic of Germany, the Italian
Republic, the Kingdom of Spain, the Kingdom of Sweden, and the United
Kingdom of Great Britain and Northern Ireland have entered into an
agreement concerning Measures to Facilitate the Restructuring and
Operation of the European Defence Industry signed at Farnborough on
27 July 2000 (hereinafter referred to as the “Framework Agreement”),

B Pursuant to Article 59 of the Framework Agreement, the Ministry of
Defence of the French Republic, the Federal Ministry of Defence of the
Federal Republic of Germany, the Ministry of Defence of the Italian
Republic, the Ministry of Defence of the Kingdom of Spain, the
Government of the Kingdom of Sweden represented by the Ministry of
Defence, and the Ministry of Defence of the United Kingdom of Great
Britain and Northern Ireland (hereinafter referred to as “Participants”)
have concluded an Implementing Arrangement dated, 16 April 2004
relating to the Treatment of Technical Information (hereinafter referred to
as the "TTI IA").

C  As part of the Implementation process for the TTI IA, it is intended that
the adoption of the following guidance will facilitate industrial restructuring
in accordance with the Framework Agreement and should lead to
harmonisation among the Participants as regards their requirements for
delivery and use of Technical Information in development, production and
in service support contracts. This should reduce barriers to market entry
and promote a more competitive European defence technological base in
the global defence market

D It is intended that these Guidelines should not bind any Participant, but
serve as examples or aids for defining Technical Information
requirements, which if adopted, will lead to the further harmonisation as
envisaged by Article 42 of the Framework Agreement.

The Guidelines
SECTION 1 DEFINITIONS

The following definitions are taken from the TTI 1A to ensure that
this document is complete in itself. If there is any inconsistency
between the definitions in this document and those of the TTI IA,
the definition in the TTI |A applies.

“Background Technical Information” means Technical
Information needed to achieve the objectives of the contract
concerned, but which was generated otherwise than in the
performance of the contract.
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"Contracting Participant" means a Participant who is placing a
contract or on behalf of whom a contract is placed.

“Contract Item” means any item or part thereof which is the
subject of a contract concerned and which may, or may not, be a
Defence Article or Defence Service and which may comprise,
wholly or partially, software, material or a process and includes
documents.

“Commercial ltem” means any Contract ltem which:

(a) has been sold or licensed in the commercial (civil or military)
market;

(b) has not been sold or licensed, but has been offered for sale or
licence in the commercial (civil or military) market;

(c) is not yet available in the commercial (civil or military) market, but
will be available for commercial delivery in a reasonable period of
time; or

(d) is described in definitions (a), (b) or (c) above and would require
only minor modification in order to meet the requirements of the
Contracting Participant.

For the avoidance of doubt, any Contract Item developed under a contract
placed by the Contracting Participant concerned is not a Commercial
Item.

"Defence Article" means any weapon, weapon system, munitions,
aircraft, vessel, vehicle, boat, or other implement of war and any
part or component thereof and any related Document.

“Defence Purposes” means the use by or for the armed forces, or
the security or intelligence forces of a Contracting Participant in any
part of the world and includes but is not limited to study, evaluation,
assessment, research, design, development, manufacture,
improvement, modification, maintenance, repair, refurbishment, and
product acceptance and certification, operation, training, disposal
and other post design services and product deployment. This
includes the sale, loan or transfer by a Contracting Participant of
obsolete or surplus equipment and associated material solely for
the support of that equipment, but does not include any other sale,
loan or transfer.

“Defence Services” means any service, test, inspection,
maintenance and repair, and other post design services, training,
technical or other assistance, including the provision of Technical
Information, specifically involved in the provision of any Defence
Article;

"Deliverable Technical Information" means Technical
Information set out in a defence contract that is stated to be a
deliverable under the contract.
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"Dissemination" relates to the disclosure of knowledge by written,
oral or electronic means.

“Document” means any recorded information regardless of
physical form or characteristics, e.g. written or printed matter (inter-
alia, letter, drawing, plan), computer storage media (inter alia, fixed
disc, diskette, chip, magnetic tape, CD), photograph and video
recording, optical or electronic reproduction of them.

“Foreground Technical Information” means Technical
Information that is generated in the performance of a contract.

“"Government Purposes" means use by or for any governmental
organisation or an administration of a government.

“IPNR" means a person appointed in accordance with Section 11
of the TTI IA.

“Technical Information” means recorded or documented
information of a scientific or technical nature whatever the format,
documentary characteristics or other medium of presentation. The
information may include, but is not limited to, any of the following:
experimental and test data, specifications, designs and design
processes, inventions and discoveries whether or not patentable or
otherwise protectable by law, technical descriptions and other
works of a technical nature, semiconductor topography/mask
works, technical and manufacturing data packages, know-how and
trade secrets and information relating to industrial techniques. It
may be presented in the form of Documents, pictorial
reproductions, drawings and graphic representations disk and film
recordings (magnetic, optical and laser), computer software both
programmatic and data base, and computer memory printouts or
data retained in computer memory, or any other form.

SECTION 2 GENERAL

(1) The intellectual property principles described in the TTl IA on the
Treatment of Technical Information are generally adequate to cover
Participant’'s needs and rights.

(2) If there is any doubt as to whether a Contracting Participant has the
legal right to receive, use or disseminate an item of Technical
Information, specialist advice should be obtained, which may include
advice from industry at the Contracting Participant’s discretion.

SECTION3 TECHNICAL INFORMATION REQUIREMENTS

(1) Examples of the Technical Information that may be required under a
contract are set out below, and as appropriate as further described in
the Annexes:
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(a) Information to reproduce and/or modify Contract ltems. Subsets of
such information may include information needed for procuring
spare parts, modification and post design services work (Annex A);

(b) Refurbishment, Repair, Overhaul and Maintenance schemes and
instructions (Annex B);

(c) Support Information (Annex C) including

(i) acceptance, health and safety, environment, regulatory and
like information (Annex C1);

(i) information for training schemes and aids (including
simulators) ; interoperability and interface information (Annex
C2);

(d) Management and Development Information (Annex D and
Appendices 1 and 2)

(e) Technical reports not falling under (a), (b) (c) or (d) above.

This description is for illustration only and without prejudice to national
practices.

(2) To the maximum extent practicable, Participants' Technical Information
requirements should be specifically set out in relevant contracts or
associated regulations even if delivery is deferred until a date after the
completion of the contract.

(3) A Contracting Participant may, at its option, require Technical
Information to be delivered to a particular national or international
standard, or one as used by the contractor.

(4) A contract should stipulate the standard (if any) expected for each
Contract Item or category of Technical Information. It is anticipated that
different standards may be appropriate for different kinds of Technical
Information (e.g. between that relating to replication or modification and
that relating to support). In the case of Technical Publications
recognised standards should be used whenever possible.

SECTION 4 - DISCLOSURE AND USE OF TECHNICAL INFORMATION.

(1) Best practice is that disclosure of Technical Information of a
commercially sensitive nature should only be done on a need to know
basis.

(2) Contracting Participants should normally only use Deliverable
Technical Information of a commercially sensitive nature provided
under a contract for Defence Purposes or Government Purposes (as
appropriate) in line with Section 6 of the TTI IA.

(3) Contracting Participants may, however, require that Technical
information required for health and safety, environmental and other
regulatory requirements, and for use for in-service support and safe
disposal of the Contract Items, should include all necessary
Background Technical Information necessary for these purposes.
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(4) In addition to Section 6 of the TTI |A, Participants may make clear in
their contracts that they have unrestricted rights, free of charge, to
copy, use or have used any Technical Information which is provided by
a contractor in connection with a contract and which:

(a) was already in the receiving party's possession without restriction
at the time of receipt from the other party;

(b) has become public knowledge (other than through a breach of an
obligation of confidence imposed under the contract);

(¢) is Technical Information which the contract permits to be released
once the intellectual property rights protecting it have expired;

(d) is in the public domain at the time of communication; or

(e) can be shown to have been acquired legitimately without
restriction by the Contracting Participant from sources other than
the contractor.

Technical Information listed in paragraphs (a) to (e) is not regarded as
commercially sensitive.

(56) Following the principles of paragraphs (1) to (4) above, Contracting
Participants should, to the extent permitted by law, protect Technical
Information of a commercially sensitive nature provided in potential
suppliers' formal tenders.

(6) Technical Information of a commercially sensitive nature may also be
disclosed to the extent necessary to comply with a statutory, judicial or
parliamentary obligation.

(7) Participants may wish to provide that:

(a) the contractor may disclose Technical Information in confidence to
sub-contractors to the extent necessary for the purposes of the
contract;

(b) to the extent provided in national regulations and policies, each
sub-contractor should be provided with the same conditions as
defined in the prime contract in respect of Intellectual Property
Rights (including but not limited to notification and registration of
rights, use and dissemination of Technical Information,
exploitation, and levies)

(c) Participants will normally require that contractors only use and
disclose to sub-contractors Technical Information made available
by the Contracting Participant for the purposes of the contract.
Where such Technical Information is of a particularly sensitive
nature, as specified by the disclosing Contracting Participant or as
otherwise apparent from the circumstances of the contract,
disclosure to sub-contractors may not be permitted without the
prior written consent of the Contracting Participant;

(d) inthe case of particularly sensitive information, information can be
passed directly between the sub-contractor or potential sub-
contractor and the Contracting Participant (or vice versa)
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(8) In case of reproduction or modification by a party other than a
contractor who originally developed a Contract Item, the Participants
should include in any such contracts the following obligations:

(a) that the party should keep confidential the documents, information
or advice supplied to him and to use them only for the reproduction
or modification of the Contract Items concerned.

(b) to obtain and guarantee the same commitment on the part of his
sub-contractors.

SECTION5 - RESERVATIONS AND RESTRICTIONS
(1) Potential suppliers should be asked when tendering for a contract:

(a) to state if they have entered into any arrangements or licence
agreements relating to Technical Information concerning the
subject of the tender, the performance of the contract or any
subsequent use by or on behalf of the Contracting Participant of
the outcome of the contract (including any necessary maintenance
or refurbishment arrangements);

(b) to supply copies of documents recording the arrangements or
licence agreements specifying the rights granted and potential
limitations, or an appropriate extract thereof, with the tender.

(c) to identify any arrangement or agreement related to the Technical
Information that would result in costs to be borne directly or
indirectly by the Contracting Participant.

(d) to identify any Background Technical Information the use of which
by or on behalf of the Contracting Participant for reproduction or
modification purposes would be the subject of a licence in
accordance with Section 7(2) of the TTI IA;

(e) to identify any Commercial ltem that would be the subject of
Section 8 of the TTI IA;

(2) Where for legitimate reasons it has not been possible for a contractor
to have provided the information required under 5(1)(a) prior to a
contract being placed, the contractor should be required to provide that
information immediately it becomes aware of relevant circumstances.

(3) Iif

(a) as aresult of a commitment to a third party, or

(b) because Intellectual Property Rights not paid for by the
Contracting Party will be used under the contract, or

(c) for any other reason,

the potential supplier wishes to make any reservation on the rights of
use, as foreseen and defined in the TTI IA of any data, including
documentation, related to the work under the contract, such proposed
restriction may be clearly defined and justified in the tender. It may be
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taken into account in the evaluation and if contrary to the stated
objectives of the tender, might render it unacceptable.

SECTION6 EXPORT CONTROLS

(1) Potential suppliers should be asked to identify anything to be used in or
delivered under a contract that will be subject to export control
restrictions, and identify the conditions of the arrangement that would
permit its dissemination to or use by the Contracting Participant. It may
be taken into account in the evaluation and if contrary to the stated
objectives of the tender, might render the tender unacceptable.

(2) If, at the time of the tender process, it is not possible to identify an item
which might be supplied under a contract and which is subject to export
control restrictions, it and the relevant restrictions should be identified
as soon as the situation is realised. A Contracting Participant should
consider whether to accept supply of such an item, in the light of export
control restrictions that affect its use or dissemination.

SECTION7 RECORDS AND MARKING

(1) The Contracting Participant may record ownership, user rights,
restrictions (see Section 5) and export control restrictions relating to the
Technical Information (See Section 6).

(2) Copies of contracts and any agreements in which rights are secured
should be retained by the Contracting Participant throughout a project's
life and as long thereafter as might be appropriate.

(3) Contractors should be recommended to mark all supplied Documents
to indicate the name of the owner (i.e. contractor, sub-contractor, or
any third party), the date of creation of the document, its classification,
its commercial sensitivity, and the contract number. Such action
should, for example, enable easier identification of supplied Technical
Information for specialist advices, discussion of claims, secure future
uses, and help prevent wrongful disclosure. Oral disclosure shall be
confirmed in writing with the same type of specifications within a
specified time limit.

(4) To avoid any confusion regarding the rights of dissemination and use,
no marks which are inconsistent with the contract conditions should be
permitted on the documents.

SECTION 8 PROTECTION BY INTELLECTUAL PROPERTY

(1) Contracts may encourage the protection of Technical Information by
registrable intellectual property rights (such as patents) wherever it is
possible to do so. Nevertheless, the owner should be free to decide the best
means by which to protect such Technical Information.

(2) Participants may wish to consider in appropriate circumstances, where
it is consistent with national procedures, that:
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(a) where knowledge is capable of industrial or commercial
application, arrangements should be made for its adequate and
effective protection;

(b) where a contractor does not intend to protect any intellectual
property arising from the contract, or wishes to abandon such
protection, whether it should be required promptly to inform the
Contracting Participant before any deadline after which ability to
protect will be lost. Contracting Participants will also want to
consider whether to provide for measures to protect the intellectual
property in such cases;

(c) the contractor should be invited to make comment on any proposal
made by a Contracting Participant under (b). If it can demonstrate
that its legitimate interests will be significantly impaired, the
Contracting Participant may take into account the comments.

(3) Contracting Participants may require advance notification of any desire
on the part of a contractor to transfer to a third party any intellectual
property related to a contract with that Contracting Participant, to
ensure the Contracting Participants’ interests are safeguarded.
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