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Date: 13 June 2011

Dear Sirs,

Re: A Competition Regime for Growth: A Consultation on Options for Reform

The Competion law Sub-Committee of the Law Society of Scotland welcomes the
opportunity to consider and respond to the above consultation.

The Sub-Committee note that a response has been submitted by the Joint Working
Party of the Bars and Law Societies of the United Kingdom on Competition Law, and
endorse the opinions and comments contained therin.

However, it is further noted, that the response as submitted by the JWP, does not
consider the criminal cartel offence, as discussed in Part 6 of the consultation
document, from a Scottish perspective. The Sub- Committee therefore wishes to put
forward the following comments in respect of this.

The criminal law of Scotland, even when based on a UK statute is, except if and in so
far as an EHCR (or EU) issue arises, entirely distinct from that of England. The
discussion in Chapter 6 is confined to English authority, including the case of Ghosh.
The requirement of “dishonesty” was always anomalous. The true distinction should
have been between concealed activity and activity conducted in daylight. . If the
benefits of criminalisation are still considered to outweigh the complications they cause
for leniency programmes (UK and EU) then ‘dishonesty’ should be abandoned in
favour of ‘active concealment’.

There is no mention in the Paper of the Memorandum of Understanding between the
Office of Fair Trading (OFT) and the National Casework Division (NCD), Crown Office,
Scotland June 2009 OFT 546. This MoU attempts to reconcile the exigencies of
leniency programmes with the unfettered exclusive prosecution power of the Lord
Advocate. The paper contains a statement (paragraph 6.23) that could not be delivered
in Scotland. An equivalent issue exists in France relative to prosecutions under article
L-420-6 of the Commercial Code. In a Communique of 17 April 2007 the Conseil
announced (paragraph 47) that a decision to grant leniency would be a legitimate
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reason for it to refrain from delivering a report to the Procureur. The functional
equivalent in Scotland would be for the Lord Advocate to announce that he would never
prosecute anyone for the cartel offence without having first received a report from the
OFT (or its successor) and then only if he saw fit to proceed.

it is unfortunate that in Chapter 5 the expression “prosecutorial model” is used to
conflate the administrative penalty processes under EU law and the Competition Act
1998 with the criminal processes under the Enterprise Act and in the USA. It is true
that an administrative penalty process does require respect for the rights of the defence
(paragraph 5.20 re ECHR article.6) but it does not follow that both processes should be
lumped together in all respects. In particular the Lord Advocate has no role in an
administrative penalty procedure but does have exclusive power of prosecution (and, at
present, leniency) in a criminal procedure. There should be a clear rule that a grant of
leniency should exclude any possibility not only of prosecution (properly so called) but
also of extradition.

If you have any questions in relation to this, then please contact me directly.

Yours faithfully

Brian Simpson

Law Reform

DD: 0131476 8184

E: briansimpson@lawscot.org.uk
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Dear Vince
| have been sent a copy of Sir Jeremy Lever's short article, setting out
his views on the proposed merger of the Office for Fair Trading (OFT)
and the Competition Commission.

| have been asked to respond to these points and | would be grateful for
your Department’s reply.

Yours ever

Email: john.redwood . mp@parliament.uk Tel: 020 7219 4205



Articles

Fusion of the OFT and the CC: Ask for the Evidence
Sir Jeremy Lever QC'

There is a certain irony in the fact that itis a Conservative-led administration that is
currently proposing a significant change in the administration of UK competition law that
is regarded by many experienced competition lawyers and administrators as being at best
unnecessary and at worst undesirable. I make that comment because, from the early

1980s onwards, Conservative administrations were entirely unreceptive to the frequently '
expressed views of competition lawyers that the UK’s old régime of competition law had
outworn its utility and urgently required reform. I clearly remember Mr Francis Maude as
a Minister at the then Department of Trade and Industry indicating at a competition law
conference in the late 1980s that the government had no intention whatsoever to make
any substantial reforms of UK competition law, notwithstanding the criticism that British
businessmen could not sensibly be expected to work within two separate and different
systems of competition law — our idiosyncratic national system of competition law based
largely on the restrictive trade practices legislation, to which bits had been added, and a
Monopolies and Mergers Commission which was governed by legislation that was
outside mainstream competition law anywhere. Thus, it can be seen that, if competition
lawyers today disfavour the present government’s proposal to merge the Office of Fair
Trading (OFT) and the Competition Commission (CC), it is not because, as a breed, their
inclination is to cling to the system with which they are familiar.

Indeed, in preparation for a discussion group held in January of this year at All Souls
College, Oxford under the aegis of the Department for Business, Innovation and Skills, 1
approached the government’s proposal with an open mind. Since the proposal formed
part of a projected bonfire of quangos, | initially supposed that it was motivated by a
desire to reduce public expenditure — a desire which, in current circumstances, any
economically literate observer should be entirely sympathetic.

However, even though not properly informed on the topic, I quickly came to the
conclusion that merger of the two organisations would almost certainly involve
significant up-front costs and my suspicion was, and remains, that it would actually have
a negative net present value. I have not seen any discounted cash flow projections for the
proposed merger, though one would hope that such projections have been prepared. But
since cost-saving has been disclaimed as a rationale for the proposal, we can now be sure
at least that it cannot be supported on such a basis. And if reasonable and prudent
estimates do produce a negative net present value, the need to be confident that there

Sir Jeremy Lever, KCMG, QC; Monckton Chambers, Gray’s Inn and Senior Dean, All Souls College, Oxford.



would be other real public benefits is even greater than it would otherwise be.

I then asked myself whether the proposal overcame the generally wise test: If it ain’t
broke, don’t fix it. It is said that that Lord Mandelson, when Secretary of State for
Business, Innovation and Skills, declined to promote the proposal and, if so, the
remainder of this article explains why I think that on this occasion he was right.

In that connection, I recall the words of a wise German Jewish academic who, having
escaped from Nazi Germany before the Second World War, returned to German
academic life when the War ended. A principle with which he sought to inculcate his
students was: ask for the evidence. And that is what I now do, especially since, as every
lawyer knows, the burden of proof rests on the person who advances a proposition rather
than the person who seeks to refute it needing to prove a negative.

The first piece of evidence for which I ask is evidence that the OFT or the CC has taken a
decision which ought not to have been taken and which would not have been taken if the
two organisations had been merged. I know of no such decision.

Secondly, has either the OFT or the CC failed to take a decision which ought to have
been taken and which would have been taken if the two organisations had been merged?

Thirdly, would either or both of the bodies operate in a better way if they were merged?
For reasons already explained, one can rule out cost-reduction per se as a consequence of
creating a single Competition and Markets Authority. And while I do not subscribe to the
view that all is for the best in the best of all possible worlds, I see no reason to suppose
that demerits of the OFT’s recent operation would be removed as a result of the OFT/CC
merger. Improvement is possible but a merger of the two institutions is not a necessary or
even a likely condition for its attainment. In this connection I do not overlook the
suggestion that mergers between undertakings could be more swiftly dealt with bya
single competition authority than under the present system in which problematic mergers
between undertakings are referred by the OFT to the CC.

My own view is that a merger between the OFT and the CC cannot be justified on such a
basis. In the first place references by the OFT to the CC of problematic mergers between
undertakings are relatively rare: seven mergers were referred to the CC between April
2009 and March 2010. Secondly, evidence suggests that the parties to such mergers feel
more confident with the detailed examination being undertaken by a court or tribunal that
is independent of the OFT which is understandably perceived by them as having a role
more akin to that of a prosecutor. Thirdly, for reasons mentioned below, in the case of at
least some mergers between undertakings, the decision on the merits must be taken by a
court or tribunal and could not be taken by an administrative body such as a single
competition authority would necessarily be.

Fourthly, what, if any weight should be given to the contention that a merger of the OFT
and the CC would result in the creation of a ‘Mr UK Competition Law’ — an undisputed
supremo who could exercise a greater and more beneficial influence than can the
Chairman or Chief Executive of the OFT or the Chairman of the CC? This is the ‘single
brand’ argument and, somewhat surprisingly, given the division of competences between
the US Department of Justice, the US Federal Trade Commission and the Attorneys
General of the US States, is advanced most vigorously by knowledgeable and well-



meaning US observers. I myself remain unpersuaded by the ‘single brand’ argument,
though one would certainly need to consider very carefully any well-informed and
reasoned statement that UK participation in the European Competition Network is
materially prejudiced by the absence of a single UK competition authority. To date, I
have seen no such statement.

Those who espouse the creation of such an authority in place of the OFT and the CC also
need to address a number of serious fechnical questions.

First, any decision that an undertaking has effected what constitutes, under the Enterprise
Act 2002, a ‘relevant merger situation’ should divest itself of assets must in my view be
taken by a court or tribunal if the decision is to conform to the requirements of Art 6 of
the European Convention for the Protection of Human Rights and Fundamental Freedoms
1950. It would, to my mind, be highly anomalous for ‘mergers’ that might result in a
divestiture order to be subject to a different control régime from mergers where the
possibility of a divestiture order can be excluded from the start. And even if only cases of
potential divestiture orders were subject to a ‘court or tribunal’ régime, what court or
tribunal should be entrusted with the necessary competence? It would be scarcely
practicable to retain a vestigial Competition Commission for that purpose alone and there
is no other natural candidate to fulfil the role.

Secondly, a similar question arises in relation to what are currently appeals to the CC
from decisions by the ‘regulators’ such as OFGEM and OFWAT under sector-specific
regulatory legislation. While [ can see the possible merit of creating a single regulatory
authority with specialist ‘divisions’ having responsibility for different economic areas but
sharing a number of services relevant to, and used by them all, I can see no sense in
transferring such appeals to a new single competition authority unless the new authority
is going to ‘contain’ something that would look very like the present CC. And here too,
there may well be scope for arguments under the SHRfAQ: Human Rights
Conventionf]. What is I believe certain is that the current resources and procedures of the
Competitiod Appeal Tribunal could not reasonably be expected to replace the CC for this
purpose.

Thirdly, if the OFT and the CC were merged, what would happen to market investigation
references (MIRs)? I happen to think that they can be very useful — in fact, that they
should be more widely used — but I know that some people regard MIRs as an anomaly
that should be abolished and would regard a merger between the OFT andthe CCasa
good occasion to bury them. But buried they would have to be if the OFT and the CcC
were merged: it would, I believe, be incompatible with the rule of law to entrust to a
government department such as the OFT now is and such as the new single competition
authority would surely be, the power not only to take the initiative in investigating cases
of, in effect, ‘market failure’ but then the power to take quasi-legislative measures to
remedy such failure. It is true that such measures by a single competition authority could,
with permission, be challenged on judicial review. But in an area that undoubtedly
involves a substantial margin of appreciation of ‘complex economic assessments’ (to use
a phrase beloved by the EU institutions), the High Court of Justice and the Court of
Session could not hope to provide a satisfactory substitute for independent investigation
and decision such as the CC is well-equipped to provide.



If the government persists in its present proposal, I expect that technicians will find ways
of getting round the technical problems to which I have drawn attention, though I cannot
at present see how such solutions will be as satisfactory as the present tried and
established system which is very well-regarded internationally. But that brings me back
to my earlier point: If it ain’t broke, don’t fix it. And if that does not cause the
government to think again, could we please see the evidence.
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Response by Linklaters LLP to the BIS Consultation ‘A Competition
Regime for Growth: A Consultation on Options for Reform’

1.

Why reform the competition regime?

Q.1 The Government seeks your views on the objectives for reform of the UK’s competition
framework, in particular:

. improving the robustness of decisions and strengthening the regime;
. supporting the competition authorities in taking forward the right cases;
o improving speed and predictability for business.

These are entirely desirable objectives for the Government even though it is considering
reform of a competition regime that is already highly rated. We consider that other factors
to be taken into account when judging the scale of the reforms and the shape that they
should take are: (i) the importance placed by business on a second-stage review that is,
and can be seen as, (substantially) independent of first-stage review for markets and
merger cases; and the fact that (i) any newly configured system will also have a
considerable bedding-down phase where robustness, case selection, speed and
predictability will not have attained the optimum that the system may be capable of. Hence,
there will be considerable short term disruption before any benefits are obtained and that
assumes that sufficient ‘independence’ can be achieved of any phase two from any phase
one decision. It should not be overlooked that the nature of the Government’s objective is
such, that an assessment of whether they have been achieved or not, necessarily will
require a considerable number of cases to be dealt with.

Q.2 The Government seeks your views on the potential creation of a single Competition
and Markets Authority.

The current UK regime is already well-regarded and the concerns that exist are broadly,
that:

(i) the Office of Fair Trading (“OFT”) does not always take the right cases, sufficient
cases do not come through to decision to clarify the law/policy and those decisions
could be taken more quickly;

(ii) the Competition Commission (“CC”) could take decisions more quickly; and

(iii) there is significant duplication, in mergers and markets cases, as between phase
one (OFT) and phase two (CC) stages.

We consider that concerns (i) and (ii) (the number of and speed with which decisions are
taken) could be addressed successfully by timetabling improvements, together with more
effective leadership and management. We consider that concern (iii) (duplication) may
simply be the price to pay for independence, although there may be practical steps which
would lessen time taken and duplication, but nevertheless maintain the confidence of its
users. If this is indeed right, a merger of the OFT and CC would not be necessary, since
timetabling, management and leadership measures can effectively address the majority of
the concerns. Moreover, since the CC has no role in relation to Competition Act cases, a
merger will not necessarily, in itself, aid attainment of the Government’s objectives in that
regard.
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However, if a merger is desirable for other reasons, it would be necessary to ensure that
the reformed process does not remove the independence of the phase two investigation. It
is also crucial that the quality and robustness of the second stage process and final
decision is not weakened, notwithstanding that it may have been speeded up.

A merger risks a perception of a lack of independent investigating of second-stage cases
and risks, therefore, the credibility of second-phase decisions. Because the success or not
of the reforms can only be judged after a significant number of decisions have been taken,
any such perception (at the outset) will take time to address, impeding an effective
bedding-down process. In addition, there might be an actual significant loss of
independence, where decisions are heavily influenced, or taken, by a relatively small group
of employees of the same organisation. The risk of “group think” and “confirmation bias” is
evident. Accordingly, appropriate mechanisms will need to be in place, for example, to
ensure that evidence that undermines the existence of a problem found at phase one is
given as much weight at phase two as supporting evidence, in order to ensure a clear
break between initial fact finding and final decision.

A stronger markets regime

Q.3 The Government seeks your views on the proposals set out in this Chapter for
strengthening the markets regime, in particular:

. the arguments for and against the options;
. the costs and benefits of the options, supported by evidence wherever possible.

Q.4 The Government also welcomes further ideas, in particular, on modernising and
streamlining the markets regime, and on increasing certainty and reducing burdens.

As a general comment, while there may be a need to speed up the time taken for CC
investigations, we do not believe that the markets regime requires radical change. In
particular, we do not think that the low number of market investigation references suggests
that the markets regime is under-utilised. On the contrary, given the lengthy and
burdensome nature of a reference, this may indicate that market distortions are being
addressed more rapidly and efficiently through the market study tool.

Enabling investigations into practices across markets

We are not aware of any evidence that there has been a need for ‘horizontal’
investigations. Furthermore, there should at least be evidence of market power to extend
an investigation across markets; and we see real difficulties in establishing such market
power across multiple, and potentially unrelated, markets.

Enabling the CMA to provide independent reports to Government on public interest issues

We are aware of the additional costs and resources required to establish the Independent
Commission on Banking because the CC was unable to take into account broader public
interest issues. However, this was an exceptional inquiry in exceptional circumstances, and
we doubt that this will become necessary on a frequent basis. That said, provided there
are sufficient checks and balances around the identification of appropriate and clearly
identified public interest issues, we have no significant concerns in this respect.

Extend the super-complaint system to SME bodies

We have significant concerns about this proposal, which we believe would unnecessarily
distort case prioritisation. In particular:
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o The competition regime must deliver benefits to consumers. While this is ensured
by protecting the process of competition, it is not served by protecting any
individual competitor, large, medium or small. Indeed, where the competitor is
inefficient, protecting it may produce adverse effects for consumers.

. Thus, while giving consumer bodies special status to launch a “super-complaint” is
consistent with the policy objectives of competition law, giving such status also to
SME bodies is not.

. Unlike consumer bodies, SME bodies may be motivated by commercial and
competitor interests that, at best, are not consistent with the consumer interest and,
at worst, are adverse to the consumer interest.

. The super-complaint system already distorts the OFT'’s prioritisation process,
taking priority over and possibly displacing other investigations that may have
greater merit and which may have greater potential to deliver consumer benefits. It
should therefore be extended only with great caution.

. SMEs already have the same ability as other organisations to make a complaint to
the OFT, without the distortions created by a super-complaint. In addition, they are
free to ask consumer bodies to lodge a super-complaint based on their concerns.
Indeed, if they are not able to convince a consumer body to do so, that may
suggest that their complaint is without merit or is not ultimately in the interests of
consumers.

Streamlining the markets regime

We agree that the length of time taken to process cases through the markets regime is a
major concern for business, and we therefore support the proposals to reduce the
timeframe from 24 to 18 months, subject to extensions in appropriately justified cases.

We agree that the CMA should have statutory information gathering powers for phase one
studies. This introduces greater certainty for business, and indeed provides them with
greater protection as regards disclosure of confidential information and avoiding waiver of
privilege.

We certainly see the benefits in principle of statutory time limits (e.g. 6 months) for phase
one studies. Further, any statutory time limit should apply to all phase one studies, subject
to the CMA retaining the flexibility to extend the study if there is a reasonable prospect of
thereby avoiding a reference. Perhaps it may be possible to consider the introduction of an
“extension or undertakings in lieu of reference” regime.

Statutory definitions and thresholds

We support the introduction of a statutory threshold for initiation of a market study. We
believe an objective test is necessary to avoid the perception of arbitrary behaviour and to
enable the CMA to resist potential political influence and public pressure, given the burden
that a market study places on business. Although the substance of the test would be the
same as that for a phase two reference, the statutory threshold for initiation of a phase one
market study could borrow the threshold for a preliminary investigation which existed under
section 3 of the Competition Act 1980. In other words, the test for a phase one study could
be drafted along the following lines:

“if it appears to the CMA that any feature, or combination of features, of a market in the
United Kingdom for goods or services may prevent, restrict or distort competition in
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connection with the supply or acquisition of any goods or services in the United Kingdom
or a part of the United Kingdom”.

This is a lower threshold than the “reasonable grounds for suspecting that” threshold for a
phase two reference and would reduce the risk of long and drawn-out initial assessments
of the market by the CMA in deciding whether to initiate a phase one market study.

Antitrust enforcement

Market studies and investigations should not be used as a “fishing expedition” for antitrust
infringement. While they may lead to the identification of possible infringements, which are
investigated under the antitrust regime, these tools must be kept completely separate. The
market regime has a much lower threshold for intervention — there is no need for
reasonable grounds for suspicion of individual infringement. Investigation of any
infringement should therefore be subject only to the antitrust regime, with all the checks
and balances it entails. For this reason, we are opposed to any extension of the markets
regime to make it more similar to the EU sector inquiry regime.

Institutional issues

We are concerned that the creation of a single CMA risks distorting the incentives to initiate
market investigations. Under the current system, the OFT has no incentive to initiate
market investigations, e.g. to create work for itself and/or to “justify its own existence”.
Indeed, if anything, it has an incentive to demonstrate that it can resolve issues speedily
through the use of a lighter, less interventionist market study. That appears to us, given the
substantial burden of a market investigation, an appropriate balance of incentives. While
the CC may not be happy that it has under-utilised resources, resource utilisation should
not be the driver of which, and how many, markets are investigated. It is conceivable that
the CMA's incentives to initiate market investigations could be perceived to include
considerations such as full utilisation of resources, response to political or public pressure
or to enhance its reputation for aggressive enforcement, rather than the merits of an
individual market. Accordingly, if there is to be a single authority, we would recommend the
introduction of checks and balances (which currently arise from the split responsibilities of
OFT and CC) to give confidence that the correct incentives are taken into account.

A stronger mergers regime

Q.5 The Government seeks your views on the proposals set out in this Chapter for
strengthening the mergers regime, in particular:

. the arguments for and against the options;
. the costs and benefits of the options, supported by evidence wherever possible.

Q.6 The Government seeks views on which approach to notification would best tackle the
disadvantages of the current voluntary regime?

Q.7 The Government welcomes further ideas on streamlining the mergers regime.

The concerns identified by the consultation paper are not sufficient to warrant a wholesale
revision of the current voluntary notification regime

As a general comment, the current UK merger control system works well. Although the
voluntary system is somewhat unusual in world terms, it has proven to be effective: it
allows for flexibility for both the OFT and business, it is held in high regard internationally
and generally results in analysis that is of a quality that is higher than in many other
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jurisdictions. In our view, there is no need to introduce either a mandatory, or a hybrid
mandatory, merger control system.

The consultation paper identifies two potential drawbacks in relation to the voluntary
system. The first of these is that some anticompetitive mergers escape review. However,
the consultation paper itself observes that this is not a serious failing of the current regime,
particularly given the lack of third party complaints and improvements in the OFT’s merger
intelligence function.” We agree with this conclusion.

The second drawback is that the investigation of a high proportion of completed cases can
hinder the effectiveness of the competition framework since such cases can be difficult to
undo and appropriate remedies can be difficult to apply. We note that in the past five years,
21 of 40 cases referred to the CC were completed cases and 9 of these were then cleared
unconditionally. Therefore on average it appears that around 2 cases (at most) per year
may potentially give rise to these concerns.

In our view this does not amount to such a major drawback of the current merger regime
that radical changes are required. Furthermore, it may be that clarification of the powers
under Schedule 8 of the Enterprise Act 2002 would assist with the issue. Schedule 8
contains extensive powers which are currently underutilised and these might be more
susceptible to use, if they were more clearly specified.

More generally, the consultation paper observes that BIS is interested in improving the
speed of the current regime. We agree that some speeding up would be welcome, in
particular with regard to the remedies process. However, we consider that a shorter phase
1 process which requires extensive pre-notification may lead to a reduction of certainty for
businesses without necessarily leading to an overall speeding up of the entire process.

We note that the BIS proposals do not envisage reducing the UK phase 2 period. This is
despite the fact that the review period (with a 24 week statutory time limit and an unlimited
time frame for finalisation of remedies) is typically slower than the EU phase 2 review
period (90-125 working days).

The proposed mandatory notification regime is unnecessary

We do not support the introduction of mandatory notification. The imposition of a
mandatory regime seems highly disproportionate, particularly given that of the two
drawbacks to the current regime identified by the consultation paper, neither appears to
give rise to extensive serious consequences.

In order to comply with ICN “best practice” guidelines, a mandatory notification regime
must have notification thresholds that are based on objectively quantifiable criteria.® Self-
evidently, a mandatory regime cannot catch all mergers unless thresholds are set at very
low levels. There are two key issues arising from the very low thresholds proposed in the
consultation paper:?

. significant resources would likely be spent on bureaucracy as a consequence of
“no-issues” cases triggering a filing under the mandatory filing thresholds; and

See further paragraph 4.4 of the consultation paper.
See further paragraph 4.23 of the consultation paper.

Paragraph 4.27 of the consultation paper indicates a turnover threshold for the target of £5 million, and a worldwide
turnover threshold for the acquirer of £10 million.

/1



Linklaters LLP
21 June 2011

o it raises resourcing implications for the CMA because the work of the CMA may
become primarily administrative rather than substantive (raising questions as to
whether the CMA would be able to attract high calibre staff).

In addition, even if the mandatory regime provided for a “short form” pathway to reduce the
resources involved in relation to “simple” cases, in our experience, such an approach could
still involve significant resources on the part of businesses and the CMA in order to assess
the applicability of the “short form” approach to their particular case. For example, we have
been involved in EU short form cases which involve several weeks of pre-notification —
such as those in which there is little precedent as to market definition and therefore
whether the 15% threshold for a short Form CO is breached.

In light of the foregoing, our strong view is that the introduction of a mandatory regime is
unnecessary. However, if mandatory notification is introduced (despite the drawbacks set
out above) we consider that a non-suspensory regime is preferable.

The proposed hybrid notification regime would create more problems than it solves

The proposed hybrid regime would catch all large cases (i.e. those that trigger the target
turnover threshold of £70 million) on a mandatory basis, despite the fact that most would
not result in a substantial lessening of competition (because of an absence of significantly
overlapping activities). Currently, such cases are (rightly) not notified and not called in by
the OFT. At the same time, small completed deals (i.e. those BIS has identified as
potentially concerning now) would remain subject to a voluntary regime.

Consequently, we consider that the hybrid mandatory notification regime would be more
burdensome on business than the regime currently in place, but without any clear benefit.

A further question arises as to how a regime under which the CMA would have the ability to
review all mergers, except for those exempted by the small merger exemption could work
harmoniously with the imposition of merger fees. At present, it is clear that mergers which
do not hit the share of supply test (or turnover test) are outside the regime and thus no
merger review fee can ever be payable. This certainty would be lost under this proposal,
because the CMA could call in any deal and then charge a merger fee. If the CMA were
consistently to call in cases without an obvious competition issue, businesses would be
likely to consider the regime to be a ‘back door’ way of imposing a business tax than as a
serious and substantive review process.

Consideration of proposals to improve the voluntary notification regime

(i) Proposal to strengthen interim measures under the voluntary notification regime

We consider that the existing interim measures under the voluntary notification regime are
adequate and effective.

Given that a voluntary notification regime is inherently permissive and relies on the
assumption that most mergers are benign in competition terms, the two proposed options
contradict the principles of the regime.

Firstly, the automatic imposition of a statutory restriction on further integration as soon as a
CMA inquiry into a completed merger commences is contrary to the principles underlying
the voluntary notification regime in that it goes as far as possible to put impediments in the
way of completion, without explicitly preventing it. Such a blanket restriction would catch
cases that might not otherwise result in interim undertakings being required, and may have
the following unintended consequences:
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. potentially, fewer benign cases may complete because the vendor is likely to insist
that competition risk is allocated to the purchaser (and the prospect or costs of hold
separate undertakings may be unacceptable to the purchaser);

. potentially, fewer completed cases may be voluntarily notified, thus putting more
pressure on the CMA’'s market intelligence unit; and / or

. parties may be discouraged from notifying completed cases early on and may take
hasty (and not necessarily optimal) steps to integrate.

Secondly, extending the powers of the CMA to prevent pre-emptive action by requiring the
reversal of actions already taken (notwithstanding the existence of any contractual
obligations on the part of the merged entity) is also contrary to the principles underlying the
voluntary notification regime. Such sweeping power would be extremely intrusive and
would also create unfairness for third parties. Indeed, we note that under the Enterprise Act
and its predecessor (the Fair Trading Act) the automatic bar on share dealing that is
triggered on a reference to the CC does not apply where existing contractual obligations
exist.

Finally, if financial penalties are to be introduced for integration measures taken in breach
of hold separate obligations, we consider that:

. such penalties should not be capable of being applied unless there is a finding of a
substantial lessening of competition and the breach interferes with the ability of the
CMA to address that SLC;

. the CMA should consult widely on interim measures and issue very clear guidance
in relation to what is considered a breach, and also how penalties will be assessed;

. the fines need to be proportionate (with the appropriate appeal mechanism in
place);

. the proposed maximum level of up to 10% of turnover appears disproportionate;
and

. the CMA needs to be open to prompt discussions with parties seeking clarity

around whether a breach is likely to occur, and also to the prospect of giving
prompt derogations where necessary. This will add to the bureaucracy and time
demands on the CMA.

(ii) Jurisdictional threshold

We consider that replacing the current jurisdiction of the share of supply test and turnover
test with the ability for the CMA to review all mergers (except for those eligible for the small
merger exemption) would result in increased uncertainty for business. It could also lead to
an increased number of notifications which would, again, lead to increased demand on
resources. It would also not be clear how filing fees would be charged under such a
regime. As indicated above, if filing fees are required for each merger that the CMA
decides to review, the regime may be perceived as a revenue-generating mechanism.

(iii) Proposal to extend information gathering powers

Although the OFT currently has the power to stop the administrative and statutory clock to
incentivise the merger parties to submit information, it lacks the power to impose a penalty.
In contrast, at phase 2, the CC has the power to both stop the clock and issue penalties if
the main parties and third parties do not provide information.
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If the single CMA were given extended information powers at phase 1, it is proposed that
these would need to be accompanied by stop the clock powers (if the main parties did not
comply) as well as powers to impose a penalty if the main parties or third parties did not
comply. This would be broadly consistent with the position under Article 14 of the EU
Merger Regulation which provides that the European Commission may impose a fine on
the main parties, undertakings or associations of undertakings for supplying incorrect or
misleading information, or failing to supply information within the time limit. We do not see
an objection to this proposal provided that there is a system in place to ensure that these
powers are not used disproportionately. Such a system might include guidance as to the
circumstances in which the CMA might exercise this power and clearly there would need to
be an appropriate appeal mechanism.

(iv) Decision-making structure for merger cases

In the context of a single CMA, in the interests of independence and transparency, it will be
important to retain a panel as the final decision-maker. For this reason, we do not consider
the decision-making structure set out in Figure 10.4 of the consultation paper to be
appropriate because it involves less independence and transparency than the current
decision-making structure.

(v) Extensions of time

Potentially, if the existing timescales (as discussed above) continue to be relied upon,
more rigour and robustness could be introduced into the system by requiring that the
decision to extend the phase two process by 8 weeks be made not by the decision maker
(ie the panel), but instead by a higher authority (such as the Supervisory Board). This
would enable parties to have greater confidence that more time is, in fact, required, as the
decision has been made by people who are independent of the decision making process
itself.

A stronger antitrust regime

Q.8 The Government seeks your views on the proposals set out in this chapter for
strengthening the antitrust regime, in particular:

. Options 1-3 for improving the process of antitrust enforcement;
. the costs and benefits of the options, supported by evidence wherever possible.

Q.9 The Government also seeks views on additional changes to antitrust and investigative
and enforcement powers in paragraphs 5.48 to 5.57, and the costs and benefits of these.

Q.10 The Government welcomes further ideas to improve the process of antitrust
investigation and enforcement.

Current issues in antitrust enforcement

The National Audit Office (“NAO”) has considered the efficiency of the OFT’s decision
making procedures in a number of reports. In March 2010, the NAO noted that a
“perception persists amongst Regulators and the OFT that the UK enforcement system,
including the likelihood of appeal, is an onerous process compared with the use of other
powers”4 . The NAO also noted that “the decision process itself is often lengthy; and
following a decision, most Competition Act investigations are subsequently appealed.
There is a risk that the length and uncertainty of the outcome, of the enforcement process

4

National Audit Office Review of the UK’s Competition Landscape, March 2010, paragraph 3.8.
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in its entirety may reduce the appetite of the authorities for using their competition
enforcement powers™ .

We agree that there is a need to enhance the efficiency of the current administrative
approach to antitrust enforcement by the OFT, as provided for under the Competition Act
1998. The OFT in its guidance on antitrust investigation proc:edures6 has introduced
certain measures aimed at streamlining its procedures, so as to improve case delivery.
Procedurally, however, the current regime remains cumbersome whereby the OFT acts as
investigator, prosecutor and adjudicator.

(i) Number of cases

We agree that overall, relatively few decisions have been taken. While comparisons to
other EU Member States may not be apposite, it appears that the UK makes fewer
decisions than other large EU Member States and even than some of the smaller Member
States. In addition to the modest number of Chapter | decisions adopted by the OFT, there
has been an even more limited number of Chapter Il investigations. Administrative
priorities are generally cited as the main reason for this.

Although the number of cases pursued by the OFT is not necessarily an indication of a
failure of competition policy, it is arguable that the OFT is dis-incentivised from using its
antitrust powers given the availability of less onerous consumer and/or regulatory powers.
In addition, the concurrent powers of sectoral regulators also appear to have exacerbated
the difficulties for the OFT in bringing antitrust enforcement action.

It is arguable that the scope of the OFT’s responsibilities can lead to diversion of resources
to areas where procedural burden and external oversight are lighter, particularly in respect
of market studies. In the context of antitrust enforcement, the possibility of the imposition of
significant financial penalties and/or the pursuit of criminal proceedings require adequate
due process safeguards to be in place. Robust antitrust enforcement requires the agency
to be conferred with a clear mandate focused on this and with appropriate targets to reflect
this focus. It also requires sufficient staff with extensive experience of antitrust enforcement
and competition litigation.

(i) Length of cases

We also agree that there has been a considerable length of time before a decision has
been adopted following the commencement of an investigation. These delays appear to
have arisen principally at the administrative stage of the investigation, as opposed to the
appeal stage before the Competition Appeal Tribunal (“CAT").

It would appear that a contributing factor impacting upon the length of time that it takes the
OFT to conduct an investigation is the inherent bias associated with an integrated
investigative and decision making process. Under the current administrative process, the
OFT must be, at the time of issuing the decision, “minded to take a decision” while also
retaining an “open mind” in the subsequent adjudication phase.

A further issue is the lack of significant involvement by an experienced decision maker in
the process at an early stage.

Combining a cumbersome administrative process (particularly in the context of resource
limitation, both financial and in terms of the necessary specialist staff and infrastructure to

5

6

Ibid, paragraph 10.
“A guide to the OFT’s investigations procedures in competition cases”, March 2011 (OFT 1263).
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support an integrated process) with a judicial procedure, means that the current system is
not working as efficiently or effectively as it might.

Delays arising from the administrative process appear to be twofold. First, there would
appear to be too many “iterations” of the facts before a decision is adopted, for example
the Statement of Objections, Supplementary Statement of Objections, written and oral
representations. Secondly, delays also appear to have arisen as a result of difficulties in
collecting evidence, particularly witness evidence (discussed below); and also identifying a
theory of harm so that the focus of the investigation is clear (as appeared to be one of the
principal difficulties arising in the Tobacco case).

Where the OFT’s case appears to rely primarily on fact, the process of gathering and
testing evidence (especially witness evidence) appears to be flawed. Witnesses are
interviewed and re-interviewed by the OFT and not cross-examined prior to the OFT
adopting a decision, meaning that witness evidence may only be tested once the case is
before the CAT. Where the OFT uses its power to compel a person to provide information
under interview, the interviewee will typically only seek to provide “useful” evidence to the
OFT.

The inherent difficulty associated with the OFT’s process of gathering and testing evidence
was most recently highlighted by the CAT in the Construction Cases’. In these cases the
CAT stated that it did not consider that material contained in transcripts of interview, even if
reviewed and attested, was a satisfactory means of evidencing alleged infringements
particularly where important facts were in dispute. The CAT further commented that it was
one thing to use a transcript of interview as evidence of relevant admissions by the
interviewee, but it was quite another to attempt to use it as evidence against a third party.
This of course, is not the first time such a criticism has been raised by the CAT. The
probative value of witness evidence gathered by the OFT in the context of cartel
enforcement was previously raised in the Toys and Games cases.

Delays in bringing antitrust cases may also be due to resource limitation, either because of
a lack of appropriately skilled staff working on an investigation; or sufficient IT systems and
support staff to assist in the efficient conduct of the investigation. An antitrust investigation
necessarily requires input at an early stage from senior team members and experienced
lawyers so that proceedings may be discontinued or prepared for adjudication as soon as
practicable. The management structure of the Executive should be aimed at facilitating
case delivery.

Options

(i) Option 1 - retain and enhance exiting procedures

We consider option 1, whereby the OFT’s current procedures are retained and enhanced
with the right to a full merits review by the CAT, to be workable in the context of the overall
reform of the competition regime, provided also that sufficient senior staff are available for
these cases.

As a specialist tribunal, the CAT has demonstrated itself to be efficient and thorough in
conducting full merits appeals. We regard the administrative appeal process as essential to
preserving the right to a fair hearing, provided for under Article 6 of the European

7 Durkan Holdings Ltd v. OFT [2011] CAT 6 paragraphs 108-110; GMI Constructions Holdings plc v OFT [2011] CAT 12
paragraphs 74-76; AH Willis & Sons v OFT [2011] CAT 13 paragraphs 66-68 and North Midland Construction plc v OFT
[2011] CAT 14 paragraphs 32-34.
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Convention on Human Rights (“ECHR”). Further, given the significant adverse
consequences of competition law infringements, not only in respect of the financial
penalties imposed on the companies concerned but also possible director disqualification
orders and/or criminal cartel enforcement, it is essential that the facts in each alleged
infringement are capable of ultimately being determined by an expert and impartial tribunal.

However, certain limitations would remain. Retaining the existing model based on the EU
investigatory process does not overcome the fundamental dichotomy arising from an
integrated investigative/decision making process. Under common law, questions of fact,
evidence and proof are paramount and must be robustly tested by an independent
arbitrator of fact and law (for example the CAT). Retaining the current system, which is
based on the EU model, assumes that there are no inherent flaws under such a model.

It should be borne in mind that the benefit of experience does not necessarily lead to
improved efficiency in the management of investigations. Whist it could be argued that
investigations will not take as long to complete as was the case when, following the
introduction of the Competition Act 1998, the regime was in its infancy, some of the OFT’s
current and recent cases have nonetheless taken years to complete (for example,
Construction, Tobacco and Dairy).

Ultimately, we regard this option as preferable to option 2, whilst not representing as
fundamental a change as option 3. This option would enable the CMA to continue to make
incremental improvements reflecting enforcement experience. The proposed procedural
improvements would result in greater transparency in respect of the identity and role of the
decision maker, allowing for more active participation in the assessment of the evidence
prior to making a decision. There would also be minimal costs associated with this option,
save those associated with developing additional policy.

(ii) Option 2: develop a new administrative approach

We regard the proposals set out in option 2 as fundamentally flawed. It is not apparent how
the proposals would improve antitrust enforcement. Rather than enhancing antitrust
enforcement, the proposals may give rise to even fewer, less rigorous and slower
decisions. It is arguable that this model would do little more that imitate the “prosecutorial
model”, substituting the CAT for a less robust forum in the form of the Internal Tribunal.
Alternatively, if the Internal Tribunal were to be made more robust (in the form of
conducting a merits review) then this would only appear to give rise to an additional stage
of review or appeal.

The proposals set out under option 2 are likely to further extend the length of the
administrative procedure, where significant delays currently occur. Moreover, reducing the
CAT process would not address one of the Government’s principal concerns, namely that
antitrust cases take too long.

It is also not clear that “judicial review” will reduce the scope of appeal to the CAT. On the
assumption that the reference to “judicial review” is a reference to the process of the EU
General Court, the standard of review before the General Court permits, in principle, an
appeal on facts®. Appeals to the General Court, in practice, do not generally involve a “trial”
of facts, because of the civil law approach to procedure and fact-finding (e.g. no disclosure
or no/limited oral evidence and cross examination) rather than not being permitted in

® Even in cases of complex economic appraisal, the General Court is required to verify “whether the facts have been
accurately stated” by the Commission (see paragraph 5.41Consultation Document).
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principle. It would appear unlikely that the CAT would be permitted to refuse disclosure or
witness evidence, even if it were minded to do so.

If appeals to the CAT were only on the basis of fact then the outcome of an investigation is
likely to be less robust and ultimately less just. Appeals on fact to the CAT would also likely
extend the time taken to conduct the investigation, due to the scope for remittals back to
the CMA.

It is also questionable whether the constitution of an “Internal Tribunal” would be compliant
with Article 6 of the ECHR. The proposals contained in the consultation paper are very
opaque as to how an Internal Tribunal would be constituted. The case law cited in the
consultation paper applies to prisons and hospitals and may not have more general
application. It is unclear how the relationship/reporting lines between the Tribunal Members
and Supervisory and Executive Board would operate. There would arguably also be less
protection of the rights of the defence, due to the dilution of the CAT’s powers of review
and also the ambiguity which may arise in respect of the role of the Internal Tribunal. It is
unclear whether the Tribunal hearings would be open to the public so as to satisfy the
requirements of Article 6 ECHR.

With regard to the variant contained in option 2, it is not obvious that such panels would be
advantageous unless they could ensure that cases progress more rapidly than they do
presently. Further, if an “investigatory panel” were substituted for the Internal Tribunal, and
the same administrative process were followed as in the case of a Phase 2 merger or
market investigation, there would be no adversarial process for fact finding in cases
concerning past conduct giving rise to the possibility of fines; (a process different from
mergers and market investigations) and the question of Article 6 ECHR compatibility would
also arise. Under such a system, additional safeguards would be required in order to
ensure full respect of the rights of defence®.

(iii) Option 3: a prosecutorial system

A prosecutorial system would be a viable alternative to the current administrative model. A
prosecutorial form of antitrust enforcement has a number of benefits. It removes the
adjudicative function from the CMA thereby ensuring the independence of the decision and
is likely to give rise to more robust outcomes.

Under this model the CMA would be required to gather evidence rigorously for presentation
at trial before the CAT. It would also avoid the issue of the probative value of evidence
where it has been gathered by the CMA and relied upon as part of its administrative
process. Evidence gathered by the CMA and also the defendant would be tested only
once before the CAT. Oral evidence would also be heard and tested sooner, avoiding the
problems associated with recalling events which were alleged to have taken place several
years earlier. Significantly, where a case proceeded to trial, full Article 6 rights would be
available to the defendants.

From a procedural perspective, a prosecutorial approach is arguably also better able to
deal with issues associated with confidentiality and the management of multi-party cases.
It is also likely to reduce the time it takes to bring a case against a defendant for an alleged
infringement.

However, adopting such a model would require significant amendments to current antitrust
law and process. Indeed, the CMA would need, on the one hand, to have staff skilled in

® See Sports Direct International Plc v. Competition Commission [2009] CAT 32, paragraph 58.
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administrative processes to cover markets and mergers and, on the other hand, would
require the staff with the appropriate skills in prosecutorial functions to cover antitrust
investigations.

From a defendant’s perspective, a prosecutorial model may result in onerous trials in those
cases which are not settled, increasing the involvement of lawyers and also costs and
disruption to the business. The costs associated with a prosecutorial model may be
perceived to be an issue for SMEs unduly placing them under pressure to settle an
investigation rather than proceed to trial. Conversely, costs may be awarded to a
successful defendant while costs are not available in the administrative procedure.

There is a risk that the CMA would bring fewer cases if it perceives prosecution to be
difficult and requiring a significant allocation of resources, which may make such a radical
change to the current system of enforcement unattractive.

It is worth noting that whilst the US model is perceived to be quite successful and in
particular has resulted in a significant number of plea bargains, it is a mature system and it
should not be assumed that similar outcomes would be observed in the UK, especially in
the early stages of any new regime.

Timetable for enforcement

The introduction of administrative timetables is desirable but statutory timetables would be
difficult, not least given the need to ensure adequate rights of defence for companies under
investigation. If administrative timetables are introduced they need to put sufficient — but
realistic — pressure on the CMA if they are to be beneficial. If statutory timetables were to
be introduced it seems likely that they would have to be generous given the due process
issues. If so, they might offer little benefit in terms of achieving faster case decisions.

Private Actions

The consultation paper does not put forward any specific proposals in respect of private
enforcement action. As section 16 of the Enterprise Act 2002 has not yet been
implemented it is not possible to comment on whether such a power has been effective in
facilitating damages actions based on competition law.

Offences under the Competition Act 1998 and Enterprise Act 2002 for non-compliance with
an investigation

We are not aware of any empirical evidence to suggest parties who are the subject of an
investigation under the Competition Act 1998 or the Enterprise Act 2002 systematically fail
to co-operate during the course of an OFT investigation. In our experience the OFT has, in
the main, been reasonable in its approach to establishing deadlines and addressees
generally use reasonable endeavours to ensure that they comply with OFT requests. We
consider that if the proposal contained in the consultation paper is adopted, there must be
adequate due process safeguards under the relevant legislation. Where fines are directly
imposed by the CMA, there ought to be a right of appeal to the CAT.

The criminal cartel offence

Q.11 The Government seeks your views on the proposals set out in this Chapter to
improve the criminal cartel offence, in particular:

. the arguments for and against the options;

. the costs and benefits of the options, supported by evidence wherever possible.
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Q.12 Do you agree that the ‘dishonesty’ element of the criminal cartel offence should be
removed?

Q.13 The Government welcomes further ideas to improve the criminal cartel offence.

The consultation paper lists a number of possible options for reforming the criminal cartel
offence, predicated on the assumption that the offence as currently drafted does not work.

Specifically, the Government states that the requirement to prove “dishonesty” makes the
offence harder to prosecute and puts the United Kingdom at odds with developing
international best practice on how to define a hard core cartel offence.

We consider these proposals for reform to be premature. The current system is as yet
untested and should be allowed to bed down further. In particular, very few cases have
been brought and a greater body of evidence would be required before overhauling the
existing regime. Moreover, neither of the two prosecutions that have been brought since
the offence was enacted supports a conclusion that the element of dishonesty prevented a
successful prosecution of the offence. We note that the OFT commenced three criminal
investigations in 2010 and it will be interesting to see how those cases develop.

In particular, it would be important to observe how a jury would react in an actual case,
once directed by a judge. The “dishonesty” element has been used in other contexts, from
the offence of conspiracy to defraud to cases under the Fraud Act 2006, and it has long
been established that the test set out in the Ghosh case is sufficiently certain for the
purposes of establishing whether a person has acted dishonestly. It is not clear why this
should not be the case in relation to the criminal cartel offence, particularly when most
hard-core cartel cases include elements of covert activity from which dishonesty can be
inferred.

Most significantly, the removal of the dishonesty element would risk blurring the distinction
between criminal and civil conduct. The offence would become one of strict liability,
dependent not on the offender’s intentions but on the consequences - however unintended
- of that person’s actions. Far from being easier to bring a prosecution, this could become
more complicated, focussing on the consequences of the cartel arrangement and involving
economic analysis which juries may find hard to comprehend. In short, this change would
significantly reduce legal certainty for potential defendants, and make it more difficult for
companies and advisors alike to navigate the system.

Concurrency and sector regulators

Q.14 Do you agree that the sector regulators should maintain their concurrent antitrust and
MIR powers in parallel to the CMA?

We agree that sector regulators should maintain their concurrent antitrust and MIR powers
in parallel to the CMA.

The consultation paper highlights how rarely Competition Act 1998 cases are decided (only
two antitrust decisions), and MIRs are made (only two) in the regulated sectors and notes
that commentators have suggested that this is a weakness in the competition regime.

Although it is true there have been fewer infringement decisions and MIRs in relation to the
regulated sectors than originally anticipated it is not clear to us that use of sector regulation
powers to achieve outcomes that could have been achieved through the use of competition
legislation is necessarily a bad thing. It is reasonable for the regulators to focus on getting
the right outcome in their particular sectors and for the benefit of consumers rather than
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aiming to create sufficient competition law cases to serve as precedents in future
investigations.

In the consultation paper, the Government considers that the lack of use of antitrust and
MIR powers might be caused by the duty regulators have to use their sectoral powers or
by the fact they have other, possibly easier, tools to resolve competition issues in their
sectors or by their lack of depth of skills and resources. Furthermore, there may be
particular disincentives for regulators to make MIRs to the CC.

It is true that there has been a perception in the past that regulatory outcomes have been
preferred by the regulator over antitrust ones because the latter involves appeal on the
merits by the CAT and the former "only" judicial review. Such considerations may underpin
the reasons for the choice of enforcement tool and a preference for application of
regulatory powers. The lack of effective appeals over regulatory decisions (that is,
improvements to a "judicial review only" system) is a separate problem and ought to be
addressed by regulatory reform to ensure that the ability to appeal a decision on the merits
is not a reason for choice of tool. Accordingly, there may have been fewer antitrust
precedents or MIRs than might have otherwise been the case.

It is also the case that some of the actions that have then been pursued have displayed
delay and inefficiency as a result of poor/inexperienced agencies. We note in this respect
the examples of the general slowness of processes operated by Ofwat, the need for a
supplementary Statement of Objections process in the National Grid meters case and in
that same case, the very high initial fine which was subsequently (significantly) reduced on
appeal. These examples lend support to criticisms that antitrust and MIR powers are not
used by sectoral regulators due to inexperience and disorganisation.

Despite this we consider the regime of concurrency should be maintained.

Q.15 The Government also seeks views on the proposals set out in this Chapter for
improving the use and coordination of concurrent competition powers in particular:

o the arguments for and against the options;
. the costs and benefits of the options, supported by evidence wherever possible.

We do not agree that measures should be introduced to require use of antitrust powers (or
MIRs) if other routes are better suited for regulatory action. We believe that in appropriate
cases the utility sectors will require and should pursue "pure" competition law enforcement
or might benefit from an MIR. The sector regulators ought to be the agencies most well
placed to initiate such action and it is hard to argue with the proposition that the
competition laws ought to be a part of the regulators' armoury. We are left, however, with
the question of the initiation and then conduct of such cases.

In this context it is worth noting that, like the utility regulators, even the record of the OFT is
imperfect. Consequently we can see the argument that there may be an advantage in the
UK developing a "centre of excellence and experience" in the pursuit of antitrust cases with
the CMA having more of a role in the conduct of cases in order to benefit from the learning
effects of dealing with more cases. We therefore see merit in the sector regulator having
the ability to require the CMA to act but the CMA having the central pool of "prosecutorial”
resource.

Q.16 The Government welcomes further ideas to improve the use and coordination of
concurrent competition powers.
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It has been said that it may be that the regulators have shied from this because of the risk
of conflict with their own past decisions or fear of criticism. The criticism of, for example,
Ofwat and Ofgem by Parliamentary Select Committees in the past means that they are not
immune from criticism, but that is by a body which cannot itself effect change - unlike the
CC. There is also the apparent oddity that whilst the framework for the introduction of
competition into the domestic gas markets (and by analogy electricity) followed a detailed
MMC investigation under the then applicable statutory regime (the Fair Trading Act), the
framework for competition for water has largely been developed by Ofwat (with reference
to the non statutory Cave Review) in a less accountable or reviewable way.

Accordingly, there is a case for the regime to allow for MIRs (perhaps with a public interest
remit defined by reference to the existing relevant statutory duties of the relevant regulator)
to be instigated by the CMA in the absence of action by the regulator. An alternative that
may be consistent with the possible policy of regular reviews of regulators' remits would be
to provide in legislation for MIRs or public interest reviews to be conducted every 10 or so
years in order to provide for the review of the markets and their regulation as a whole.

Regulatory appeals and other functions of the OFT and CC

Q.17 Do you agree that the CMA will be the most appropriate body for considering
requlatory references/appeals currently heard by the CC?

If the CMA is to be the body responsible for considering regulatory reference and appeals
currently heard by the CC, first and foremost, the CMA must have the stature,
independence and provide the quality of the CC currently.

In this context we note also that the system of licence modification references to the CC
under the various utility statutes subjects regulatory action to a public interest test having
regard to all the regulators' statutory duties rather than an exclusively competition, or
competition plus efficiencies test, under the MIR regime. That seems to us sensible having
regard to the essential nature of the services in question.

Q.18 The Government also seeks your views on creating model regulatory processes that
set out the core requirements that future regulatory reference/appeals processes should
have.

We agree with the creation of core model regulatory processes although we suggest that
there should be a bias towards the processes providing for a “rehearing”, at least where
the issue is novel or relates to the formulation of new rules or revenue/cost trade-offs
(most obviously price controls); and that "review" should be confined to those cases where
the process relates to the determination of licence/regulatory compliance or whether the
pre-defined requirements for regulatory action are met.

We take this view because we believe that it has been a fundamental and well understood
principle behind UK utility regulation (and one of importance to those who have
invested/financed it) that there be due process and that the regulators should be able to be
held fully to account. We believe reliance on a review-driven appeal process in relation to
price controls and the determination of new rules and licence conditions (as compared to
compliance with the existing rules) would undermine that confidence and increase the
perception of regulatory risk.

Scope, objectives, governance
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Q.19 The Government seeks your views on appropriate objectives for the CMA and
whether these should be embedded in statute.

Q.20 The Government see your views on whether the CMA should have a clear principal
competition focus?

Q.21 The Government also seeks your views on the proposed governance structure and
on the composition of the Executive and Supervisory Boards.

Q.22 The Government seeks your on the models outlined in this Chapter, in particular:

. the arguments for and against the options;
. the costs and benefits of the regime and to business, supported by evidence
wherever possible.

Q.23 The Government also seeks views on the appropriate composition of the decision-
making bodies set out in this Chapter, and in particular what the appropriate mix of full-time
and part-time members is.

Q.24 The Government welcomes suggestions for alternative decision-making structures for
each of the competition tools that will deliver robust decisions through a fair and
transparent process.

The Government’s objectives for the reform of the regime: greater robustness, efficiency
and predictability of decision-making and better case selection are not, in themselves,
capable of direct statutory formulation. Moreover, in many ways the current regime is well
regarded amongst international comparisons. There must, therefore, be a risk that setting
statutory objectives could impact on the nature of the role of the CMA in terms of its ability
to choose cases, review markets and direct resources, which may not be desirable in the
longer term. Moreover, the overall shape of CMA objectives can only be finally decided in
the light of the Government’s related consultation on consumer enforcement. Our
preference would be for the CMA to have a principal focus on competition enforcement,
whilst recognising the necessary inter-connectedness of the completion and consumer
regimes.

We take the position that the new legislation should not be too prescriptive and should
leave the CMA the discretion and flexibility to evolve its management objectives and
structures, subject to appropriate safeguards. Given the fact that it will take some years to
establish sufficient case law and procedures for a proper assessment of whether the
Government’s objectives have been met, it may be prudent to provide for, say, 5-yearly
reviews.

We would otherwise only make general observations:

(i There would be some merit in the CMA adhering, as far as possible, to usual UK
corporate governance rules. That would help the CMA to be understood by the
business community.

Mergers/Markets

(ii) It is important to achieve an independent phase two process (a particular merit of
the CC) and merely having a different decision maker employed by the CMA will
not maintain that benefit.
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(iii) To maintain that benefit requires the CMA to be able to call upon sufficient well-
qualified panel members clearly recognised as independent. These panel members
need to devote sufficient time to CMA cases but if they are substantially full-time
employees they may lack the necessary independence/credibility for the role.

(iv) Any perception that part-time members do not actively manage cases is best dealt
with by appropriate recruitment, management and leadership.

(v) Consistent with preserving the independence of the phase two panel and process,
it may nevertheless be possible to appoint some of the phase one staff and
potentially second/appoint others with relevant expertise. Such arrangements could
bring continuity and insight to complex cases with benefits for efficiency and robust
decisions. However, despite attractions, independence must be closely guarded in
the CMA structure.

Antitrust and cartels

(vi) We consider that cartels should either be investigated under an enhanced version
of the current model (i.e. on an administrative basis with appeal to the CAT), or
under a prosecutorial system, whereby the CAT is the decision maker at first
instance in relation to the alleged infringement and any associated penalties. We
discuss the relative merits of these approaches elsewhere in this response.

(vii)  We have heard it argued that a prosecutorial approach would necessarily reduce
future policy development by the CMA. However, it is not clear to us that, assuming
Parliament gives the prosecuting authority a policy role on competition
enforcement, the CAT (or another Court) would seek to usurp that role. The
authority would be able to determine policies, issue guidance and select the cases
it wishes to bring and overall priorities. It would also be able to argue in front of the
CAT that its approach on cases is consistent with its announced policy.

Merger fees and cost recovery
Merger Fees

Q.25 What are your views on options in this section or is there another fee structure which
would be more appropriate and would ensure full cost recovery under a voluntary/
mandatory notification regime?

Under a mandatory regime, the revenue from merger fees would increase due to the
higher number of notifications, but the cost of review would also increase. The imposition
of a flat fee across all mergers is clearly not proportionate. However, differentiating
between mergers on the basis of turnover also may not be proportionate. This is because
turnover-based mandatory notification means that very large “no-issues” cases would
require the payment of higher merger fees, even though the resources involved in
analysing such cases would be less than the resources involved in smaller, more
problematic cases. It may therefore be preferable to impose a different filing fee for “short
form” and “full form” merger notifications, if a mandatory regime is introduced.

Recovering the cost of antitrust investigations

Q.26 Do you agree with the principle that the competition authority should be able to
recover the costs of an investigation arising from a party found to have infringed
competition law? If not, please give reasons.
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Q.27 What are your views on recovery where there has been an infringement decision
being based on the cost of investigation?

Q.28 What are your views on the recovery of costs in cases involving considerations of
immunity, leniency, early settlement and commitments?

Q.29 Do you agree that this would be an appropriate way to collect the costs, separates
the fine from costs in a way that makes appeals clear and that the costs should go to the
consolidated fund rather than the enforcement authority?

Q.30 Should a party who successfully appeals all or part of an infringement decision be
liable for the costs element and should a party who appeals the method of penalty
calculation, but does not appeal the substance of the enforcer’s decision, be liable for a
reduction in costs?

Q.31 Should the Government introduce a power to allow the enforcer to recover their
costs, or amend the Competition Act 1998 to enable the level of fine to cover the cost of
the investigation rather than introduce costs?

We are not in favour of the Government's proposal to recover antitrust costs. The
administrative cost associated with bringing an investigation should be borne by the
Treasury as part of the cost of the administration of justice, save for egregious cases
where the courts could be directed to order recovery.

It would be also be complex to work out how costs should be appropriately and fairly
quantified and (as partly reflected by the questions above) there would be a number of
difficult issues including in relation to: different treatment of cases involving immunity,
leniency, early settlement; apportionment of costs amongst the parties; what to do if a case
is partly pursued and partly dropped; whether costs are increased if a supplementary
statement of objections is issued (even though this might have to be issued because the
CMA has not articulated the case fully first time around) etc.

Finally, the Government's proposal raises difficult questions in relation to the equal
treatment of smaller vis-a-vis bigger companies. The costs of the CMA in cases involving
complex legal and factual issues will be higher than for simpler cases, but will not
necessarily be linked to the size of the company involved. Thus the system could entail
subjecting smaller companies to a higher burden proportionately than larger companies —
but equally if the recovery amount were based on size of company rather than complexity,
this could be unfair vis-a-vis large companies involved in simpler cases.

Both as a matter of policy and practice, therefore, we do not consider that this proposal
would be appropriate.

Recovery of CAT costs

Q.33 What are your views on the proposal that the CAT recover their full costs except
where the interests of justice dictate the costs should be set aside and what effect, if any,
would there be on CAT incentives?

In line with the approach set out with respect to question 31 above, we consider that the
cost of cases heard in the CAT should be shouldered by the Treasury as part of the costs
involved in the administration of justice. We note that introducing cost recovery for court
costs would constitute a departure from the current regime for the English courts, where
litigants may face their costs being taxed but are not subject to cost orders covering the
courts’ operation. We are concerned that introducing cost orders would act as a
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disincentive to litigants, and constitute a denial of justice for parties aiming to exercise their
key right of appeal.

Linklaters LLP
21 June 2011
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Consultation Questions

The criminal cartel offence

This chapter sets out options for making the cartel offence easier to
prosecute: (1) removing the dishonesty element and introducing prosecutorial
guidance; (2) removing the ‘dishonesty’ element and defining the offence so
that it does not include a set of ‘white listed’ agreements; (3) replacing the
‘dishonesty’ element of the offence with a ‘secrecy’ element; (4) removing the
‘dishonesty’ element and defining the offence so that it does not include
agreements made openly.

Q.11 The Government seeks your views on the proposals set out in this
Chapter to improve the criminal cartel offence, in particular:
e the arguments for and against the options;

e the costs and benefits of the options, supported by evidence wherever
possible.

Q.12 Do you agree that the ‘dishonesty’ element of the criminal cartel offence
should be removed?

Q.13 The Government welcomes further ideas to improve the criminal cartel
offence.

Comments:

One of the key distinctions between a criminal cartel offence and the majority
of administratively enforced competition law is that it occupies a very different
‘space’ than other competition enforcement. The criminal trial is inherently a
‘moral space’ where guilt and innocence are established, and the guilty are
punished because of their wrongdoing. The rationale within competition law
regarding criminalisation comes from the conviction that increased individual
deterrence would increase the effectiveness of enforcement regimes in the
battle against cartels. This is essentially a ‘forward looking’ or utilitarian
conception of the law.

Criminal law tends not to have that focus - it is often ‘backward looking’ in that
it seeks to justify what is criminal on the basis that the behaviour is wrong
according to a societal view of justice. Behaviour will be challenged if it
deserves moral opprobrium and/or clearly causes societal harm. It is this
fundamental disconnect, between the traditions of competition enforcement
and the traditions of the criminal law, which lies at the heart of difficulty the
UK’s cartel offence has faced since its introduction.

My response to the Options put forward in the consultation seeks to suggest
that the cartel offence should be rebalanced in manner which takes into
account that ‘backward looking’ tradition. The cartel offence must clearly
signal why the behaviour set out in the offence is criminal in that it deserves a




level of moral opprobrium which justifies harsh punishment; such as
imprisonment. If the offence does not clearly set that out it risks being seen as
a mere ‘lame duck’ technical offence and it will fail to become a real deterrent
to damaging cartel behaviour.

Question 12 — The Removal of the ‘Dishonesty’ Element

Before dealing with the Options in Question 11 it is useful to deal with the
problematic requirement to prove dishonesty. | perceive the dishonesty
element in the current offence to fulfil two roles: i) to deal with the rare cartel-
type agreements which benefit from the exception in Art 101(3); and, ii) to
exclude from the offence individuals who unknowingly ‘implement’ a cartel
arrangement and focus the offence on those who actively played a role in the
cartel. Both of those functions are still of importance and the simple removal
of dishonesty from the offence will require the introduction of other
mechanisms to deal with these issues.

There is a clear desire within a section of the legal Community for the removal
of the dishonesty element as it is seen as being unnecessary, as it is not
central to the rationale for criminalising cartels, and problematic, in that it
makes prosecutions difficult. | accept that the dishonesty element has been
problematic and there are good arguments that it is not necessary for a cartel
offence. However, | would strongly argue that its mere removal does not solve
the problem. The cartel offence, assuming the other wording remains as is,
without the dishonesty element would be overly broad and would catch much
behaviour which would not be perceived as criminal. That would simply be
replacing one problem with a potentially more significant one.

Essentially therefore the dishonesty element is not required within the cartel
offence, but its mere removal without other amendment of the offence would
be highly problematic.

Question 11 — The Options

(1) removing the dishonesty element and introducing prosecutorial
guidance

This replicates the approach adopted in Australia to limit the breadth of their
cartel offence. | am nervous of leaving important questions of what is, and
what is not, a criminal offence to administrative discretion. It would be much
clearer for the business community, and for juries in prospective trials, if the
offence itself set out what behaviour in a cartel arrangement results in criminal
liability. There are very few arguments in favour of a lack of clarity in relation
to the scope of the criminal law.

This would also result in a ‘competition advocacy’ problem. The British public
are still relatively unaware of the dangers of cartel behaviour and the benefits
of strenuous enforcement. A very general offence with a high degree of
discretion will make the task of convincing the public why cartel activity is so
serious all the more difficult.




(2) removing the ‘dishonesty’ element and defining the offence so that it
does not include a set of ‘white listed’ agreements

This approach fails to address the central problem of the current offence and
the problem identified in Option 1 — it fails to identify the behaviour that makes
cartel activity criminal. In this option the opposite approach is taken — the
offence is left very broad and legitimate behaviour is excluded. Previous uses
of a ‘white list’ approach under Art 101(3) have now been abandoned, being
replaced by a ‘black list’. | argue that the same approach is even more
important in the criminal law. It is vital the offence sets out on its face the
behaviour that can result in criminal sanction. The business community and
the public must be made aware of what the most serious offences in
competitive markets are.

Another risk associated with this approach is its focus on the nature of an
agreement - arguments centring on where an agreement fits within the ‘white
list’ run the risk of introducing complex economic evidence into the trial
process.

(3) replacing the ‘dishonesty’ element of the offence with a ‘secrecy’
element

This is the Option which deals most effectively with my central concern. It
attempts to set out why some individuals within some cartel-type
arrangements deserve punishment under the criminal law — and yet others do
not.

Undertakings that participate in cartels cause damage to the market and are
punished under the EU and UK administrative regimes. This conception of the
offence would seek to punish the individuals who play a key role in those
unlawful organisations when they seek to disguise or maintain the secrecy of
that arrangement from both its victims and the authorities. This conception
has the benefit of setting out that only those individuals who have actively
attempted to hide their unlawful activity from the public and the authorities are
worthy of a higher level of moral opprobrium than others who have not.

My main reservation with regard to the ‘secrecy’ option is not one of proof; as
problems of proof can be overcome. Rather it stems from an underlying issue
which is illustrated by the problems with the distinction between active and
passive secrecy. It is certainly arguable that a ‘secrecy’ element within the
offence would not, or should not, catch passive secrecy (as, simply put, there
is no duty to inform the wider world about your business arrangements). This
is a problem that stems from the fact that this option uses ‘secrecy’ as a proxy
to indicate what the law sees as the ‘wrongful’ in relation to an individual’s
behaviour within a cartel. | would argue that a ‘secrecy’ element goes some
way to describe one element of the wrongful behaviour within a cartel, but it
does not act as an effective proxy for all that we see as wrongful within a
cartel. In that way it is only a partial solution. Cases of passive secrecy
indicate the gap which would be excluded from the offence under such a
conception.




Given the choice between an under-inclusive and over-inclusive conception of
the cartel offence my strong preference would be the clarity of the under-
inclusive solution; however, a better long term solution would be to find a
proxy which better reflects society’s view of the wrongful nature of hard-core
cartel behaviour.

(4) removing the ‘dishonesty’ element and defining the offence so that it
does not include agreements made openly

This Option is essentially the reverse of Option 3 and therefore fails to
address my concern that the law should set out on its face what behaviour will
lead to criminal sanction. A board offence with a specific defence does not
deal with that concern. While this is better than the white list approach in
Option 2 it still leaves the business community and the public unaware of the
key elements of a serious offence.

Question 13 - further ideas to improve the criminal cartel offence

In this response | will confine my comments to the design of the offence itself.
My other writings on cartel criminalisation are widely available and discuss
many other issues.

Rather than only looking at the 4 options in the consultation | would argue that
BIS should consider another potential option for changing the scope of the
cartel offence. As | noted in the discussion of Option 3 the ‘secrecy’ element is
a partial proxy for what is intrinsically wrongful in an individual’s cartel activity.
A better proxy may be available. If the offence clearly defines what it
considers to be the wrong and which it seeks to challenge it benefits the
business community, in that they know where liability lies, and the prosecuting
authority, in that they can better identify suitable cases for investigation and
prosecution. Several commentators have suggested conceptions which lie at
the heart of the wrongdoing seen in cartels and | would like to suggest two
that might be suitable to become part of the cartel offence in that they would
narrow the actus reus of the offence and only catch the truly problematic
behaviour central to a cartel.

The most convincing conceptions that | suggest for consideration are
‘subversion of competition’ or ‘subversion of the competitive process’. Both of
these go to the fact the activity of the individual runs contrary to the
expectations of a free and fair competition on the market. It is the fact that
these individuals ‘subvert’ that process that is the wrong we seek to punish.
The conception in Option 3 is narrower than subversion of competition as it
would only punish the attempt to hide or disguise that cheating or subversion.
This wider conception would seek to challenge behaviour in which the
cartelist, actively or passively, sought to create the impression of free
competition when in reality the process was not one of competition at all. This
test would remain open textured but that is a necessity given that cartel
behaviour can take a very wide variety of forms.

It is not suggested that this narrowing of the offence would make it easier to




secure convictions — the intention is to make it clearer why the behaviour is
considered to be contrary to societal expectations and make it clear what the
prosecution needs to prove in order to secure a conviction.

| argue that this would be the best solution to improve the design of the UK
cartel offence.
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1.1

1.2

1.3

1.4

1.5

A SINGLE COMPETITION AND MARKETS AUTHORITY (“CMA”)

MMS welcomes the opportunity to comment on the Government’s proposal to
merge the competition functions of the Office of Fair Trading and the Competition
Commission “A Competition Regime for Growth: A Consultation on Options for
Reform” (the ‘Consultation”).

MMS comments below on selected issues arising from the Consultation on which it
has a particular view, and has provided its responses below to the questions posed.
The comments in this response are based in part on MMS’ experience of working
with clients, the Office of Fair Trading (“OFT”) and the Competition Commission
(the “CC”) over the last few years. MMS has not responded to questions where it
has no particular comment to make on a given point.

In summary:

o MMS considers that creating a single competition authority will be a
costly restructuring process and one which may not result in any
significant improvement.

o Reforms to the market regime, such as proposals to reduce timescales may
jeopardise sound decision-making and impede the parties' right to
respond. Other timescales that have been proposed risk becoming
ineffective unless appropriate safeguards are introduced to deal with
complex cases.

o MMS disagrees with the proposal to introduce a mandatory notification
scheme and is in favour of retaining the current voluntary notification
scheme.

o Three options for reforming the antitrust regime have been presented.

MMS believes that option 3 - the prosecutorial approach - is the most
efficient option, providing that the ability to appeal from the CAT to the
Court of Appeal or Court of Session is retained.

o MMS is not in favour of removing the “dishonesty” element of the
criminal cartel offence.

o MMS does not see any reason for making changes to sectoral regulation
powers.

The Consultation cites the following reasons behind the proposals:

. to reduce unnecessary duplication and complexity to businesses subject to
the regime;

. to reduce the length of time it takes to reach a final decision; and

o to increase the number of market investigation references and improve the

disjointed working between Phase 1 and Phase 2.

However, there are alternative ways of addressing these issues and achieving
desired cost saving, which do not require the creation of a single merged body and
which are not explored in the Consultation.

MCZB/SHARED/15313023.1
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2.1

3.1
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Barriers to communication and cooperation can arise within organisations,
especially large organisations, and the underlying assumption of the proposal,
namely that creating a single organisation will remove barriers to communication
and to speedy processes, is not necessarily true.

Management structures in the two organisations also are complex. Creating an
enlarged organisation with more diverse responsibilities than either of its
predecessors may require an even more complicated management structure.
OFCOM provides a very good example of how combining organisations with
relatively flat management structures can lead to the need for a management
structure which is very hierarchical, as a result of which:

e cost savings anticipated from mergers are not achieved, because salaries
increase at each level of hierarchy, reaching some of the highest levels in public
service; and

e decision making can seem, to those regulated by the authority, and to its staff, to
be remote.

The proposed restructuring is potentially costly and MMS is concerned that there is
no analysis in the Consultation of the costs and benefits of the proposals, as
compared with the cost of making no change, or of making the existing
organisations work better together without restructuring.

In conclusion, MMS is on balance against the creation of a single combined
authority. Although other jurisdictions have successfully implemented a single
competition authority as part of their competition regime, it does not necessarily
follow from this that the current system would be improved by following suit. The
current UK system would not necessarily be improved by merging the institutions
and the advantages of retaining the current system outweigh any cost savings.

MERGER OF OFT AND CC

Although reforms to improve the OFT and CC's current arrangements are to be
welcomed, MMS does not believe that merging the two authorities into one single
competition authority will result in overall benefits for the reasons set out below.
The separation of the OFT and the CC is a key feature of the current regime and the
CC’s importance lies in its independent analysis of difficult cases. The CC’s role is
to take a fresh look at the facts and to form its own view. Therefore, impartiality and
independence are paramount. It would be particularly difficult to preserve the
benefits of the separate institutions in a single combined Competition and Markets
Authority (“CMA”).

THE MARKETS REGIME
Enabling investigations into practices across markets

The Consultation sets out that practices in several markets could be dealt with under
one reference. This is an objective which would, indeed, appear to have benefits in
certain circumstances. However, it would work only where the analysis is
transferable between markets. In some instances, the current regime struggles to
understand the nuances arising within the same market so this could be exacerbated
if the reference was made across multiple markets. It is true that barriers to entry,
below cost selling etc will exist in various markets, but they do not always present
the same issues and should not be dealt with by a broad brush approach — there are
distinct dangers in doing so. However, if the reference is relatively narrow in
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3.5

3.6

3.7

scope, this may not be a serious concern; it will depend on the individual
circumstances.

Enabling the CMA to provide independent reports to Government

Inviting a single competition authority to consider public interest issues should be
treated with much caution. The proposed power could be used as a policy
implementation tool at the expense of efficiency and may be of concern to
businesses.

Streamlining the Markets Regime

Reducing timescales

The Consultation proposes a reduction in timescales in the following cases:
Reduce statutory timescales for Phase 2 MIRs from 24 months to 18 months

MMS welcomes proposals designed to ease the burden on businesses subject to an
MIR, but has concerns that a reduced statutory timetable would, in fact, be counter-
productive and may jeopardise sound decision-making. The rights of parties subject
to an MIR may also be put at risk. The current market investigation into Local Bus
Services illustrates potential issues. The CC piloted new streamlined procedures in
this investigation and undertook to publish its findings within 18 months, rather than
24 months. However, it has been unable to adhere to its original administrative
timetable and published its provisional findings 7 months later than anticipated.

Had these timescales been statutory, either the CC would have been unable to
conclude its investigation or the parties' right to respond to provisional findings and
possible remedies would have been severely impeded. Neither outcome is
satisfactory. A more streamlined approach at the outset which avoids duplication
between Phase 1 and Phase 2 may mean that a reduced timetable is achievable in
future investigations. However, this more streamlined approach could possibly be
at the expense of Phase 2 being truly independent. The appropriate balance between
reducing timescales and protecting standards of decision-making and the rights of
the parties being investigated would appear possible to attain by retaining the
current statutory timetable, continuing to improve internal processes and seeking to
work to tighter internal (but not statutory) timetables.

To introduce statutory timescales for: Phase 1 Market Studies

This proposal would be beneficial for businesses in that it would reduce the
uncertainty associated with a Market Study. However, given the OFT’s intention to
consult parties within 6 months of launching a Market Study if it is considering
making a market investigation reference,' there is perhaps not the same need to
introduce a statutory timescale for Phase 1 Market Studies as there would have been
absent such a change.

Under Section 154 of the Enterprise Act 2002, the OFT can accept undertakings
from parties where it considers it has the power to make a market investigation
reference and would otherwise intend to make one.” The introduction of a statutory
timescale potentially undermines the ability of the OFT to accept voluntary

http://www.oft.gov.uk/shared_oft/business_leaflets/enterprise_act/oft519.pdf

Undertakings in lieu of a reference have been accepted in two cases: Postal Franking Machines (June 2005) and BT
(September 2005)
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undertakings due to the lengthy implementation process. In an effort to save time
and meet timescales, the authorities may be less inclined to consider undertakings as
a viable option. Furthermore, where undertakings are considered as an option, the
process may be hurried without full consideration given to the potential
consequences.

Implementing remedies following a Phase 2 MIR

Care should be taken in considering implementing a statutory timescale for the
implementation of remedies. Various complex issues will be under consideration at
the remedies phase and there may be different needs for various local markets
within the reference area. The CC usually has to work with a number of different
parties to determine the most appropriate remedy which will involve lengthy periods
of consultation. It may also involve recommendations to Government to implement
legislation. For example, the consultation on and implementation of remedies in the
Groceries market investigation took almost 3 years. To implement statutory
timescales may result in rushed and poorly thought through remedies that do not
sufficiently address the issues.

Introducing formal information gathering powers at Phase 1

There are benefits to be gained by strengthening the information gathering processes
during a Phase 1 Market Study. However, appropriate measures must be put in
place to ensure all information requests are relevant to the investigation. Safeguards
should also be put in place to ensure that information requests are not duplicated in
the event that a market investigation reference is made.

Increasing certainty and reducing burdens

MMS welcomes increased certainty and reduced burdens for business but notes that
the creation of a single competition authority is not a prerequisite for the
introduction of these tools.

Introducing statutory definitions and thresholds

In general, MMS would welcome the introduction of an objective test which would
need to be met before the OFT could impose the costs of a market study on
business. Under Section 131 of the Enterprise Act, the OFT may make a market
investigation reference to the CC where it has ‘reasonable grounds for suspecting
that any feature, or combination of features, of a market in the UK for goods or
services prevents, restricts, or distorts competition in connection with the supply or
acquisition of any goods or services in the UK or a part of the UK’. Such a
threshold could instead be introduced for the initiation of a market study. The
threshold for making a market investigation reference would then need to be more
stringent, perhaps more in line with the process for referring mergers to the CC.
However, MMS does recognise that too specific a threshold could introduce an
unnecessary artificial constraint on the authority’s freedom to investigate problems.

Improving interaction between Market Investigation References and Antitrust
Enforcement

MMS is concerned that the introduction of antitrust enforcement powers to the
markets regime would considerably change the nature of the role the authority
carries out in such an investigation also affect the dynamics of such inquiries and
the attitude of affected parties to them. This proposal requires further detailed
investigation to consider fully the impact of such a change and the potential
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interference with the Article 6 ECHR rights of businesses. See also MMS’
comments on Chapter 10.

MMS Further Miscellaneous Views

The current regime allows parties 21 days to respond to provisional findings. The
proposed revised market investigation guidelines out for consultation do not amend
this timescale. However, the Better Regulation Executive has produced a Code of
Practice on consultations which sets out guidelines for consultation and provides for
a period of 12 weeks for consultation subject to overriding statutory requirements.
The Code applies to formal, public, written consultation exercises launched by
central Government Departments and other public sector organisations that have
signed up to it. Whilst the OFT has signed up to the Code, the CC has not. The CC
is bound by timescales in the Enterprise Act or procedures the Act that oblige it to
meet the overall timescale, currently 2 years. Although 12 weeks may not be
necessary for consulting on provisional findings in market investigations, the
proposals to streamline the markets regime should consider this Code of Practice in
implementing any changes to timetables and should also bear in mind that 21 days
is not always a sufficient amount of time to adequately consider and respond to
extensive provisional findings.

THE MERGER REGIME

MMS is firmly of the view that the Government should not undertake a major
reform of the existing merger regime unless the case for change is compelling. In
MMS’ view, the evidence upon which the case for reform is made is far from
convincing, since it is based upon the views of a limited number of practitioners.
MMS would submit that a thorough cost benefit analysis should be carried out to
asses whether the costs which will be imposed on business by reform of the regime
are justified by the benefits to the consumer.

The Consultation identifies two specific drawbacks to the current voluntary
notification regime:

(i)  the risk that some anti-competitive mergers escape scrutiny;
and

(i) the investigation of a large proportion of completed cases,
which in turn makes it difficult to apply appropriate remedies
in the event that they are found to be anti-competitive.

In relation to the first drawback, the Consultation states that while some anti-
competitive mergers escape scrutiny, “the average size of these mergers is generally
smaller and the lack of third party complaints indicates that this does not represent
a serious failing in the current regime.” Therefore, the case for adopting a
mandatory notification system appears to be based on the view that a large
proportion of mergers referred to the CC are completed mergers, which makes it
difficult to apply appropriate remedies. MMS believes that while such mergers
account for a significant proportion of merger references to the CC, the actual
number of such references is small. Accordingly, MMS submits that any
shortcomings in the current voluntary regime, which the Government has not
adequately quantified, do not justify moving to a mandatory regime, which will
impose a greater burden and cost on business.
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A Mandatory Notification System

MMS firmly disagrees with the proposal to adopt a mandatory notification system
and considers that this would impose a disproportionate and unnecessary regulatory
burden on business, in order to deal with shortcomings in the current voluntary
regime with respect to a limited number of mergers and which can be addressed
appropriately by less intrusive means. A mandatory regime would have a number
of other serious disadvantages:

. It would increase the administrative burden on the CMA. MMS considers
that a mandatory system is unrealistic in light of the budgetary constraints
of a combined competition authority.

o It would increase the regulatory burden and costs to businesses, and would
also be likely to increase delay for the majority of transactions which fall
outside the threshold because such transactions may still be caught by the
'share of supply' test. While the Consultation does suggest having a short
form notification process, there are a number of alternative options which
would improve the current voluntary regime but which have not been
considered in the Consultation, for example having a minimum publication
requirement, or requiring merging parties to issue a press release - such
options would be low cost and reduce regulatory burden on parties.

o Unless additional funding was to be made available to the CMA, these extra
costs would have to be funded by an increase in merger fees, or allocating
resource from the CMA’s other areas of responsibility, which would clearly
be undesirable.

If a mandatory regime was to be adopted, the proposed thresholds contained in the
Consultation are far too low. They would result in a massive increase in the number
of mergers being notified, would have a chilling effect on mergers which cause no
competition concerns, and would increase the administrative burden on business and
the CMA with little or no discernible benefit.

If a mandatory regime was to be adopted, MMS considers a simple turnover test,
which is most commonly used worldwide, would be the most appropriate test. The
“share of supply” test is less appropriate as it introduces substantial discretion, does
not equate to a market share on a relevant market and does not provide the degree of
certainty required in a mandatory regime.

Hybrid Mandatory Notification

This system would involve mandatory notification of mergers meeting the current
turnover threshold. The CMA would also retain jurisdiction over mergers which
fall below the turnover threshold but which satisfy the share of supply test. While
this would limit the number of mergers that would have to be notified, the existing
voluntary regime would be retained for the small/mid-sized market, imposing the
costs of self-assessment of mergers on those smaller businesses. MMS considers
that this would fail to address the perceived shortcomings in the current regime.

MMS favours retaining the current voluntary notification system. MMS believes
that the existing voluntary notification regime is broadly satisfactory and should not
be changed.

MCZB/SHARED/15313023.1
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Strengthened Interim Measures

¢

In relation to interim measures, the Government states, “...the negotiation of hold
separate undertakings can take some considerable time.” In MMS' experience,
hold separate undertakings can be negotiated reasonably swiftly. The OFT has
tightened up its internal process considerably since the Stericycle case.

A distinct issue is that the OFT’s template undertakings do give businesses genuine
doubt in some cases as to what activities can be undertaken. In MMS’ experience,
the OFT and CC have been reasonably pragmatic in discussing areas of doubt,
although some streamlining of this process could be undertaken.

The Consultation proposes two options to strengthen interim measures. The first
option is to introduce a statutory restriction on further integration which would
apply automatically as soon as the CMA commences an inquiry into a completed
merger. MMS considers such a blanket restriction would be disproportionate since
hold separate undertakings are likely to be inappropriate in many cases. If parties
deliberately delay the negotiation of hold separate undertakings, the OFT currently
has power to make interim orders and MMS considers this is an appropriate
safeguard.

The second option proposed by the Consultation is to clarify the powers of the
CMA to prevent pre-emptive action, including at Phase 1. MMS is not against this
proposal, providing that the powers are clear and proportionate.

Penalties

MMS does not oppose the proposal to introduce penalties for integration in breach
of hold separate undertakings. MMS considers clear guidance would need to be
provided in relation to the assessment of such penalties. This is related to the point
that businesses do require clarity as to which activities are covered by undertakings
and which fall outside.

Small Merger Exemption

MMS agrees that it is appropriate to carve out an exemption for small mergers
should a mandatory regime be adopted. Small mergers should not be subject to the
costs and regulatory burden of the merger review process. However, MMS would
be concerned by if this was introduced at the expense of the current rules on
“markets of insufficient importance” (a “de minimis”). These rules have a valuable
role in ensuring attention is focused on mergers which have a significant impact on
the market concerned. Just because the purchaser is not a small business does not
mean that the merger can be assumed to have such an impact. These rules could
work in tandem with an exemption for small businesses.

Information Powers

MMS does not oppose enhanced information-gathering powers, as long as these do
not result in any unnecessary duplication of information, thus increasing the burden
on businesses.

THE ANTITRUST REGIME

Option 1: Retain and enhance OFT’s existing procedures

MCZB/SHARED/15313023.1



5.1

52

53

54

55

6.1

6.2

7.1

8

MMS considers that enhancing the OFT’s existing procedures would be a
reasonable approach. MMS notes that the OFT has only recently introduced
changes intended to streamline its existing procedures. These changes are welcome,
but it is unfortunate that there is unlikely to be time to assess the effectiveness of
these changes before further reforms are introduced. MMS considers this option
may not be the most efficient proposal for changing decision making in the antitrust
regime.

Option 2: Develop a new administrative approach

MMS considers this option would be the least effective approach. MMS believes
that it is vital to retain the option for a full appeal on the merits to an independent
body. The option for a full appeal on the merits is preferable to the proposed
“judicial review” process in that it fully protects the rights of the defence.
Notwithstanding the fact that members of the internal tribunal would be
independently appointed, MMS considers that such a tribunal could not of its nature
be fully independent from the CMA in the same way as the CAT currently is.

Option 3: Prosecutorial approach

MMS considers the most efficient proposal for changing decision making in the
antitrust regime would be the prosecutorial system, which would create a very
robust legal process, rendering a large part of the current administrative process
unnecessary. However, if this option is to be followed the ability to appeal from the
CAT to the Court of Appeal or Court of Session should be retained.

Additional changes to antitrust and investigative and enforcement powers

MMS questions whether statutory timetables would contribute to the efficiency of
antitrust investigations. Given the potential variation in scope and complexity
between different investigations, it will be difficult to establish a fair one size fits all
timetable and any scope for variation in the timescale is likely to introduce a degree
of uncertainty which could encourage procedural challenges.

In relation to the proposals on private actions, MMS would welcome the
opportunity to comment once the Government has developed proposals on the
matters under consideration.

THE CRIMINAL CARTEL OFFENCE

Although there has only been one successful prosecution under the current
legislation, MMS considers that the “dishonesty” element should be retained. MMS
does not consider that the current benchmark has been in place long enough for it to
be truly tested.

The Government appears to be measuring the success of the “dishonesty” element
by the number of prosecutions. It remains appropriate to differentiate in law
between the civil wrong and the cartel offence so that only the most serious
(dishonest) conduct may give rise to criminal prosecution.

CONCURRENCY AND SECTOR REGULATORS

An underlying concern of the Consultation is that “the relative paucity of antitrust
cases and MIRs in regulated sectors is...a particular weakness in the regime”.
MMS find this a surprising and counter-intuitive concern and note that the
Consultation states that “competition cases often require specialist teams of lawyers,

MCZB/SHARED/15313023.1



7.2

7.3

7.4

7.5

7.6

9

economists, accountants and experienced investigators. Extensive resources are
required to prosecute antitrust cases not least because of the adversarial nature of
the enforcement process, which often involves large and well-resourced
investigations”. These are observations with which MMS agrees, on the basis of
MMS’ experience of working with regulators and from discussing the matter with
members of MMS' team who have worked in regulators.

The regulators with which MMS is most familiar are Ofgem, which has
concurrency, and Postcomm which does not. Common points which MMS has
observed in both organisations are that they are resource constrained, and they are
under pressure to deal with issues as quickly as possible. MMS considers that these
factors, rather than a lack of expertise or “critical mass” in competition law, are
integral in the choice between Competition Act and sectoral powers, where
regulators have concurrency.

Competition law is only one of the matters for which sectoral regulators have
responsibility.  Licence conditions typically include consumer protection and
quality of service obligations. Sectoral regulators build up a body of expertise in the
use of their licensing (and equivalent) functions which can brought into play and
enable them to act quickly if anti-competitive activity that also contravenes a
licence obligation comes to their notice. This expertise and a less burdensome
appeal procedure can make sectoral action the more economic choice, when there is
the option of using either sectoral or Competition Act powers.

MMS considers that the function of sectoral regulators is to regulate effectively and
economically. If an effective outcome which is desirable from a competition law
perspective can be achieved more economically and more quickly by the use of
sectoral powers, sectoral regulators should not be criticised for making that choice.

This is particularly true at a time when public expenditure is under pressure. MMS
considers that there is another reason why concern over use of sectoral powers when
competition law powers might have been used is misplaced. Where a sectoral
regulator is dealing with a competition issue using sectoral powers it will have to act
consistently with competition law. To act in any other way would be irrational and
open to challenge. Decisions taken using sectoral powers therefore can contribute
to the body of competition case law. An interesting example is provided by
Postcomm’s consideration of possible margin squeeze by Royal Mail when it
introduced its Mailsort Light tariff. As Postcomm does not have concurrency faced
the choice of either referring the matter to the OFT or using its licensing powers.
Following discussion with the OFT, Postcomm conducted an investigation into the
possibility of a licence contravention by Royal Mail. In the tests and analysis which
Postcomm applied for the purpose of deciding whether there was a licence
contravention Postcomm drew extensively on competition law precedent and its
reports contribute to that body of precedent.

Moreover, the approach of the Consultation is parochially UK-centric. To say that
there have been only two examples of use of competition law by sectoral regulators
in the UK, and that in consequence the body of competition case law is less
extensive than it might be, overlooks the fact that the competition case law is
increasingly international. The body of competition case law includes all the anti-
trust case law of the European Court of Justice, the decisions and notices issues by
the European Commission and the judgments obtained in the application of the very
similar anti-trust rules that apply in other EU jurisdictions. There is no precedent
void that needs to be filled: an M-Lex or equivalent subscription produces a dozen
notifications of new cases every day.
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This is not to say that MMS considers that improvements cannot be made in current
arrangements. Improved coordination is always possible but MMS would caution
against trying to do too much. “Giving the CMA a bigger role in the regulated
sectors” involves a coordination cost. For “the CMA to act as a proactive central
resource for the sector regulators” there would need to be some sort of management
function for that resource. There also would be administrative overheads to ensure
that the cost of this central resource can be properly charged back to the different
bodies of licensees who fund the offices of the sectoral regulators.

MMS’ understanding of the rationale for the original decision to give sector
regulators competition law powers is that they have expertise in their sectors which
enables them to scope problems and identify conduct which needs to be investigated
more quickly than would be possible by any other body. For the same reasons they
ought to be able to undertake investigations more quickly and cost effectively.

Additionally conduct which offends competition law prohibitions may also offend
licence or other regulatory obligations. For example mis-selling of energy services
may be both a contravention of consumer protection conditions in a licence and an
abuse of dominance. It makes sense for the decision as to which powers are the
most appropriate to use to lie with one body, because the decision can be taken
more quickly and without institutional rivalry.

These points are not mentioned in the rationale in the Consultation, which
concentrates on the fact that competition law powers have not been widely used.
But they seem to us to be valid. MMS sees no reason why sector regulators should
not maintain their Competition Act and Enterprise Act powers and MMS thinks that
they should be maintained.

Strengthening the primacy of competition law over sectoral regulation

MMS sees no reason for making any changes. MMS considers that the
Government’s aim should be effective and efficient regulation and that giving
primacy to competition law to a greater extent than it is already given primacy could
make regulation less effective and efficient, because of the potential additional costs
recognised in the Consultation. If such a change is made, the regulators must be
adequately funded.

The CMA to act as a central proactive resource

The OFT, through its many publications on the application of competition law, is
already a proactive driver of consistent application of competition law. The
European Commission, in its decisions and notices, and the European Court, in its
judgments, are equally pro-active. For the reasons set out above (co-ordination and
management costs) MMS has doubts about the value of this proposal.

Giving the CMA a bigger role in the regulated sectors

MMS struggles to see real value in these proposals. The ENA model has a cost and
can slow down decision making. Where there are resource constraints in one body
and another has resources staff can be seconded. MMS does not accept that “more
competition cases” necessarily results in more benefits to consumers and the wider
economy than more regulatory cases and no case is made in the Consultation that
the Concurrency Regulations are seriously defective. Application of better
regulation principles would suggest that BIS should be aiming to reduce the
complexity of regulation, but this suggestion seems to do the opposite.

MCZB/SHARED/15313023.1
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MMS considers that effort should be put into making existing arrangements work as
effectively as possible and that it is not right to assume that increasing the use of
competition law powers rather than sectoral powers is necessarily an improvement.

SCOPE, OBJECTIVES AND GOVERNANCE
Objectives

In relation to the scope of a CMA and whether it should have a primary focus on
competition, MMS considers that the starting point for this should be the review of
consumer functions which is described from paragraph 9.21. If the combined body
is to continue to have the general consumer law responsibilities of the OFT, then a
competition duty will not be sufficiently wide. If these functions are hived off and
the CMA has only competition responsibilities, then its duties may be focussed on
promoting and, as far as possible, maximising the effectiveness of competition.

Proposed governance structure

MMS agrees that any new CMA ought to have governance arrangements which
deliver durable independence. MMS does not see amalgamation of OFT and the
CC as enhancing regulatory independence.

MMS notes the proposal in paragraph 9.31 for almost all consumer enforcement
cases to be undertaken within the Trading Standards network. MMS has no
objection to this in principle but MMS would note that, to be effective, it needs to
be adequately resourced. MMS considers that the OFT’s role in relation to the co-
ordination of this work needs to be preserved: consumer protection issues can span
the boundaries of different teams of Trading Standards Officers and good co-
ordination may be vital to the successful elimination of business practices that are
detrimental to consumers

MMS’ preference is for the aims and functions of any statutory authority to be set
out in primary legislation. Putting these matters on the face of primary legislation
makes them readily accessible and it ensures that they are very well thought through
and can be thoroughly debated before they are introduced. For something as
important as competition policy this seems to us to be vital.

The corporate governance arrangements of the Competition Commission are
complex, with members (appointed by the Secretary of State to serve on panels, or
under utility legislation, or to serve on the Council), a Council (comprising the
Chairman, deputy chairmen, persons appointed by the Secretary of State as Council
members, other persons appointed by the Secretary of State and the Secretary) and
panels. The OFT has a simpler structure but quite a different one, reflecting its
different responsibilities. There is clearly a risk that a combined body could have
corporate arrangements which are even more complex than those of the Competition
Commission. Complex arrangements tend to be costly arrangements.

OVERSEAS INFORMATION GATEWAYS

The restrictions on disclosure of information under the Enterprise Act 2002
recognise that the competition authorities have in their possession information
which is private and is likely to be commercially sensitive and which was obtained
under compulsive powers. The Act therefore imposes a prohibition on disclosure,
except in carefully prescribed circumstances, which is backed by a very serious
criminal sanction, an unlimited fine and up to two years’ imprisonment, when
conviction is on indictment. MMS thinks that this is the right approach. However,
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arrangements with other regulators, which are currently rather opaque, should be
made more transparent.

The Consultation notes that the power to disclose information to overseas
authorities under Section 243 does not extend to disclosure of information obtained
during mergers and markets investigations and asks for views on how well the
arrangements are working and if there is a case for change.

MMS is aware of no reason to change the current arrangements and the fact that the
Government is unable to particularise any difficulties in the Consultation suggests
that there is no case for change. MMS is concerned at the suggestion that “fo
promote reciprocity between overseas regulators” should be seen as a sufficient a
reason for change. This seems to go against what MMS considers should be a
fundamental principle of good regulation, namely that regulation and regulatory
organisations exist to serve the communities in which the persons they regulate
conduct their business; regulation and regulatory organisations do not exist to be
served.

There may be an argument that reciprocity can improve the effectiveness of
regulation, but that argument needs to be made and supported by evidence. It is an
argument that is not made, and is not implicit, in the Consultation as drafted. This
suggests that cosy regulatory reciprocity alone may be seen as a sufficient reason to
pass private and commercially sensitive information around an ever growing group
of overseas regulators and their staff, some of whom may be subject to much
weaker sanctions against onward disclosure that apply in the UK. In MMS’ view
this is a wholly insufficient reason: much more is needed to justify changing the
overseas information gateway and absent a much better justification (which MMS
does not have) the gateway should not be altered.
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Reply to the Attention of  A. Neil Campbell; J. William Rowley QC
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Mr. Duncan Lawson

Department for Business, Innovation and Skills
3 Floor, Orchard 2

1 Victoria Street

London

SWI1H OET

United Kingdom

Dear Mr. Lawson:
Re:  Consultation on Options for Reform of the Competition Regime

We are writing on behalf of the Merger Streamlining Group (MSG), whose
membership consists of multinational firms with a common interest in promoting the efficient
and effective review of international merger transactions.! The MSG understands from the
consultation document, “A Competition Regime for Growth: A Consultation on Options for
Reform”, published by the Department for Business, Innovation and Skills, that the UK
Government is considering significant amendments to the British competition law regime. The
purpose of this letter is to provide comments on the merger control proposals in chapter 4 of the
Consultation Paper (i.e. questions 5-7 of the consultation) and to indicate the interest of the MSG
in having an opportunity to comment on any draft amendments once they become available for
review.

The Work of the Merger Streamlining roup

The cornerstone of the MSG’s activity has been to work with competition
agencies and governments to help implement international best practices in merger control. The
MSG has focused on the recommendations of the International Competition Network (of which
both the Competition Commission and The Office of Fair Trading are members, and

! The current members of the MSG include Bombardier, Chevron, Danaher, GE, Oracle, Procter & Gamble, SAB Miller,
Siemens, and United Technologies.

McMillan 1ip © Brookfield Place, 181 Bay Street, Suite 4400, Toronto, Ontario, Canada M5J 2T3 © 1 416.865.7000 . f 416 8657048
Lawyers | Patent & Trade-mark Agents | Avocats | Agents de brevets et de marques de commerce

Vancouver | Calgary | Toronto @ Ottawa | Montréal | Hong Kong | mcmillan.ca



memillan Page 2

John Fingleton of the OFT is currently the Chair).> Several of the members of the Group are
associated with the ICN as Non-Governmental Advisors (NGA’s). The Group’s work projects
have included two major surveys on compliance with the Recommended Practices for Merger
Notification Procedures, as well as submissions to the US Antitrust Modernization Commission,
the European Commission, the Korean Fair Trade Commission, the Japanese Fair Trade
Commission, the Indian Government, the Chinese Legislative Affairs Office and others to
promote reform consistent with the ICN Recommended Practices.

Voluntary versus Mandatory Review Regimes

The Group believes that there are substantial benefits to preserving a voluntary
notification system. The vast majority of mergers notified under mandatory notification regimes,
even with well-designed notification thresholds, do not raise competition concerns. A voluntary
notification regime relieves parties to non-problematic mergers from the time and cost burdens
of unnecessary filings. Equally important, it allows the agencies to focus their resources on
transactions (or other non-merger matters) that raise genuine competition concerns rather than
reviews of many transactions which do not. Keeping a voluntary system will serve the goals of
the Government’s reform efforts by furthering the ability of the proposed new Competition and
Markets Authority (CMA) to devote personnel and resources to high impact transactions and
limiting the burdens imposed on business.

We understand that the Government is considering two options to address
perceived disadvantages of the existing voluntary notification regime: (i) retaining the voluntary
structure but strengthening the interim measures available to the CMA; or (ii) introducing a
mandatory notification regime. The Group strongly urges that the voluntary regime be
maintained and that the system be modified in certain respects to mitigate any concerns
regarding the difficulty of addressing problematic transactions that have been completed prior to
coming to the attention of the CMA.

Strengthening Interim Measures

If the voluntary notification regime is retained, we understand that the
Government is considering two potential options to address concerns about the difficulties
involved in reviewing completed mergers: (i) introducing a statutory restriction on further
integration that would apply automatically as soon as the CMA commences an inquiry into a
completed merger; or (ii) granting the CMA the power, during a Phase I investigation, to
suspend all integration steps pending negotiation of tailored hold separate undertakings. We
understand that, in connection with the second option, the Government is considering clarifying
the range of measures available to the CMA at Phase I, which would include the ability to

? The Recommended Practices are available online at:
http://www.internationalcompetitionnetwork.org/index.php/en/publication/294.

* A summary of the Group’s work to date is available on-line at:
http://mcmillan.ca/Practice Area.aspx?ParlD—bdbdc2a3-d34f-4535-b884-17a54f1391e9
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require reversal of action that had already taken place and to prevent further pre-emptive action,
notwithstanding the existence of any contractual obligations on the part of the merger entity.

The Group is conceined that an automatic bar to further integration, or a unilateral
power for the agency to impose prohibitions and mandatory orders related to integration, would
be unfair and burdensome given the potential serious business and financial consequences to the
affected parties. While restrictions on integration may help to ensure that adequate remedies are
available if a transaction proves to be anti-competitive, such restrictions may also impose
significant costs and disruption on a business and delay the realization of any efficiencies or
other benefits resulting from a transaction.

To ensure procedural fairness, the Group believes that it would be important to
provide for reasonable notice to merging parties, and an opportunity to respond, prior to a
prohibition on further integration or any orders to reverse prior actions. In addition, the Group
would suggest that, as with any form of injunctive relief involving significant consequences to
the affected parties, an expeditious right of appeal should be available. The notice and
opportunity to respond safeguard, and the provision of a right to appeal, would ensure that the
CMA’s interest in the availability of potential remedies is implemented in a manner that respects
fairness and due process.

Alternative Approaches

The Group would also suggest the consideration of alternative approaches to
address this issue. The CMA could be authorized, where it becomes aware of a transaction
through pre-filing communications with merger parties4 (or potentially other sources), to have
the parties suspend closing for a brief period of time (e.g. 15 days) so that the CMA could
determine whether to require the parties to submit a merger notification.” In the event that the
CMA were to require a merger notification, the parties would be prohibited from closing the
transaction for an additional time period following notification (e.g. 30 days) to enable the CMA
and the parties to address whether there is a need for further interim measures. If the CMA did
not require the parties to submit a merger notification, the parties would be free to close their
transaction and take steps to integrate the combined businesses but subject to the risk of post-
closing proceedings that currently exists.

Another means of strengthening the existing voluntary merger notification
process would be to enhance opportunities for consultations with the CMA prior to notification.
The ICN recognizes that it is generally advantageous to both agencies and merging parties to
clarify legal and factual issues related to the notification of proposed transactions at an early
stage. Recommended Practice V-C states that “[Clompetition agencies should provide for the

* The Group suggests that any voluntary or required notice to the CMA involve minimal burden on the parties. A letter to
the CMA containing the very basic General Information in Part One of the current notification form should suffice to
provide the CMA with adequate notice of the transaction.

* If the Government were to require that the parties submit a notice to the CMA prior to closing the transaction, it should
exclude situations in which the transaction involves the acquisition of assets or entities with no or little turnover in the UK.
This would be consistent with the “small merger exempiion” concept discussed in the Consultation Paper.
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possibility of pre-notification guidance to parties on the notifiability of the transaction and the
content of the intended notification.” Parties are more likely to consult with agencies prior to
notification where agencies are also willing to engage in robust discussions about proposed
transactions and, as a result, provide parties with a degree of certainty regarding whether a
transaction is likely to warrant in-depth review. Such consultations are beneficial to parties and
to agencies as a mechanism for screening out non-problematic transactions and as a means of
encouraging more parties to bring transactions to the attention of the agency at an early stage.

Finally, the Group notes that the CMA could be given the ability to address
transactions of potential concern under a voluntary regime by lowering or eliminating the
jurisdictional threshold (while maintaining the four month window in which to initiate reviews of
completed transactions). With respect to the £70 million turnover threshold, the Group
recognizes the Government’s concern regarding the possibility of missing potentially
problematic smaller transactions and would note that, in some other jurisdictions including the
United States and Canada, competition agencies have jurisdiction to review any non-notifiable
transactions that raise competition concerns. With respect to the share of supply threshold, the
Group believes that thresholds based on shares of supply or market shares introduce unnecessary
uncertainty into review processes: such criteria are not objectively quantifiable and may be the
subject of dispute between the CMA and merging parties. Such a threshold would not be
ICN-compliant in a mandatory notification regime (see below) and the Group suggests that it
would also be desirable to remove the share of supply jurisdictional threshold if the voluntary
regime is continued.®

Mandatory Notification Regime

If the Government decides to adopt a mandatory notification regime, the Group
would emphasize the importance of compliance with the ICN’s “Nexus to Reviewing
Jurisdiction” Recommended Practice. It states that “jurisdiction should be asserted only over
those transactions that have an appropriate nexus with the jurisdiction concerned”
(Recommended Practice I-A). This is further clarified to mean that:

1) Merger notification thresholds should incorporate appropriate standards of
materiality as to the level of “local nexus” required for merger notification
(Recommended Practice I-B); and

(i1) Determination of a transaction’s nexus to the jurisdiction should be based
on activity within that jurisdiction, as measured by reference to the
activities of at least two parties to the transaction in the local territory
and/or by reference to the activities of the acquired business in the local
territory (Recommended Practice I-C).

We understand that the Government is considering adopting either a full
mandatory notification regime or a hybrid mandatory notification regime. The consultation

® The Group would instead suggest that the CMA consider incorporating in its substantive guidance the market share
levels below which transactions are un'ikely to give rise to competition concerns.
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document suggests that, in a full mandatory notification regime, notification would be required
where the turnover of the target in the UK exceeds £5 million and the worldwide turnover of the
acquirer exceeds £10 million.

The Group is concerned that the thresholds proposed for a full mandatory
notification regime are much too low to be material given the size of the United Kingdom’s
economy (as required by Recommended Practice [-B), and would require companies to notify
transactions that would not have a foreseeable impact on competitive conditions in the UK.
Merger notification thresholds in ICN-compliant jurisdictions are often in the range of
£35 million and upwards (1nclud1ng ina varlety of jurisdictions that have much smaller
economies than the UK).”

The requirement to notify transactions that are unlikely to have a material
competitive impact in the UK would result in unproductive activity both for the CMA and for
parties to international merger transactions. The Group understands the theoretical interest in
having the power to review any potentially problematic merger, but believes that the small
benefits from doing so need to be considered in the context of the substantial costs (public and
private) of the large number of unproblematic transactions that would be subject to review.
Thus, the MSG would encourage the Government, if it adopts a mandatory merger notification
regime, to incorporate a higher threshold for merger notifications 1o ensure that the UK will
assert jurisdiction over only those transactions that involve significant commerce in the UK.

Hybrid Mandatory / Voluntary Regime

A “hybrid” mandatory notification regime may provide greater flexibility for
achieving the objective of focusing resources on those transactions that involve significant
commerce in the UK. The consultation document suggests that, in a hybrid mandatory
notification regime, notification would be required where the value of the UK target’s turnover
exceeds £70 million and that the CMA would retain the ability to initiate investigations and take
action where appropriate for mergers that fall below the turnover threshold but are caught by the
share of supply test.

7 For example:

@) Belgium requires notification where a combined Belgian turnover threshold is exceeded, and
each of at least two parties has turnover in Belgium in excess of €40 million (£35 million);

(ii) Canada requires notification where the parties have assets in Canada, or turnover in/from/into
Canada, in excess of C$400 million (£251 million), and the target has assets in Canada, or
turnover in/from Canada, in excess of C$73 million (£46 million);

(iii) China requires notification where combined worldwide or Chinese turnover thresholds are
exceeded, and each of at least two parties has turnover in China in excess of 400 million
renmibi (£38 million);

(iv) France requires notification vhere a combined worldwide turnover threshold is exceeded and
each of at least two parties has turnover in France in excess of €50 million (£43 million); and

) Japan requires notification where one party has Japanese turnover in excess of ¥20 billion
(£150 million) and the target or other party to the transaction has turnover in Japan in excess
of ¥5 billion (£37 million).
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ICN Recommended Practice I-C provides that determination of a transaction’s
nexus to the jurisdiction should be based on the activities of at least two parties to the transaction
in the local territory and/or based on to the activities of the target business in the local territory.
While the proposed £70 million turnover threshold for a hybrid mandatory notification regime
meets the requirement (since it is based on the target’s turnover in the UK), the Group would
encourage the Government to consider adopting a second threshold based on the activities of a
second party to the transaction in the UK. The proposed £70 million threshold would require
that transactions be notified even if the acquirer had no activities in the UK, and, therefore, the
parties had no competitive overlap in the UK. Such transactions would very rarely give rise to
“potential competition” concerns warranting a review: any theory of competitive harm would
have to arise from an expectation that the transaction would prevent the acquirer’s entry into the
UK and that there were barriers to entry by parties other than the acquirer. This scenario is
uncommon and, as such, the notification of transactions involving a single party in the UK are
likely to impose unnecessary burdens both on the CMA and on parties to international
transactions.

The Importance of Clear, Objective Standards for Mandatory Notification

Any mandatory filing requirement should be based on a clear standard setting
forth the type of transaction that will be considered a “merger” and, therefore, require a filing.
As the Consultation Paper recognizes, the current “cease to be distinct” standard is too imprecise
and should be replaced by a requirement of the acquisition of control of the target or the
acquisition of decisive influence over the target. Such an approach would be consistent with
ICN Recommended Practice II-A which states that”[n]otification thresholds should be clear and
understandable.”

The Group supports the statement in the Constiltation Paper that, if a mandatory
or hybrid regime is adopted, the Government will not include a notification threshold based on
market shares or a share of supply test. Such an approach would be consistent with ICN
Recommended Practice II-B, which states that “Notification thresholds should be based on
objectively quantifiable criteria.”

Timelines

We understand that, under the current merger review regime, where a merger
notice is submitted, the OFT has 20 working days to consider the merger, and that this period can
be extended by 10 working days. Where no merger notice is submitted, the only statutory time
limit on the OFT’s Phase I review is the 4 month post-closing deadline for referral by the OFT to
the CC. The Consultation Paper proposes introducing a Phase I time limit of 30 working days
for a mandatory regime or 40 working days for a voluntary regime.

The Group supports the introduction of time limits that conform to ICN
Recommended Practices IV-C and IV-D, which state that initial waiting periods in suspensive
jurisdictions and initial merger reviews in non-suspensive jurisdictions should expire or be
completed within a specified period following notification, and that any extended waiting
periods or reviews should expire or be completed within a determinable time frame. However,
the first phase time limit recommended by the ICN is 6 weeks (see the Commentary reproduced
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below), and the Group therefore encourages the Government to apply a 30-working day time
limit for voluntary as well as mandatory reviews.

The Consultation Paper indicates that the Government is not inclined to reduce
the 24-week time limit (which can be extended once by up to a maximum of 8 weeks) on
Phase II reviews and is considering introducing an additional 12-week time limit on remedies
implementation between the publication of the final report and the CMA either making an order
or accepting undertakings (which could be extended by up to 6 weeks).

The total time limit (including extensions and remedies implementation) of up to
50 weeks, or eleven and a half months, for Phase II reviews, particularly in combination with the
6 or 8 week time limit for Phase I ~eviews, is substantially longer than the time limit in many
ICN-compliant jurisdictions. The Commentary to Recommended Practice I'V-C states that:

To facilitate coordinated reviews and clearances, jurisdictions should seek
convergence of their waiting periods within the time frames commonly used by
competition agencies internationally. Thus, initial waiting periods should expire
in six weeks or less, and extended, or “Phase 1I” reviews should be completed or
capable of completion within six months or less following the submission of the
initial notification(s;. [cmphasis added]

The Group would encourage the Government tc reduce this time limit to conform to the ICN
Recommended Practices and to align with the timeframes in other ICN-compliant jurisdictions.
Such an approach would further the Government’s stated goal of streamlining the UK
competition regime.

Information Gathering Powers

The Consultation Paper discusses the possibility of extending the powers to obtain
information from the merging parties and third parties in Phase I of a merger review. We
understand that currently the OFT Jacks the ability to impose a penalty during Phase I review,
but is able to “stop the clock™ in order o seek to incentivise merging parties to submit
information.

The Consultation Paper suggests that one benefit of extending information powers
to Phase I reviews would be that it might, in certain circumstances, reduce the likelihood of a
merger being referred to Phase II if the increased information enabled the CMA to clear the
transaction. The Group believes that formal information gathering powers are not necessary to
achieve this objective: parties to mergers are normally very aware of opportunities to voluntarily
provide an agency with sufficient iniormation to complete a review during the initial review
period in order to help avoid second stage reviews.

ICN Recommended Practice V-B states that “initial notification requirements
and/or practices should be implemented so as to avoid imposing unnecessary burdens on parties
to transactions that do not present material competitive concerns.” The Commentary to this
Recommended Practice suggests that one way to provide flexibility in the initial review is
discretionary supplementation (i.e. to limit the initial information requirements, but to provide
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agency staff the discretion to seek additional information during the initial review period). The
Commentary also provides, however, that, whatever mechanism is used to provide flexibility,
“competition agencies should seek to limit the information sought from parties to transactions
that do not appear to present material competitive concerns” and that

[c]ompetition agencies that use discretionary supplementation
should consider providing guidance on the types of information
(e.g., business reports and plans, transaction documents, customer
lists) that they commonly request for the purpose of determining
whether a transaction presents material competitive concerns.

The Group would suggest that the information gathering process at Phase I should be relatively
limited: at this stage, the CMA would be determining whether a transaction raises competition
concerns that warrant a Phase II investigation rather than engaging in a comprehensive review of
a transaction that has been identified as potentially problematic. If the Government does extend
the CMA’s information gathering powers during Phase I reviews, the Group would suggest that
the CMA provide guidance a limited set of additional information that will be typically sought
during a Phase I review.

The Group appreciates the opportunity to provide these comments. London has a
unique role as a hub for international business including investment and M&A transactions, and
the Group believes that the implementation of international best practices for merger control is
important in supporting this role. As the Government proceeds with its consideration of changes
to the merger control regime, the Group would be interested in reviewing and providing
comments on proposed amendments. We would also be pleased to discuss these issues in more
detail if that would be useful before or after any amendments are developed.

’ /% //%//_

A. Neil Cafmpbell J. William Rowley QC

Youys truly,

Copyto: Members of the Merger Streamlining Group
Sorcha O’Carroll, McMillan LLP
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‘Representing Leading News & Convenience Retailers'

13" June 2011

Mr Duncan Lawson

Department for Business Innovation and Skills
3" Floor, Orchard 2

1 Victoria Street

Westminster

London SWIH OET

Dear Mr Lawson

RESPONSE TO: CONSULTATION ON OPTIONS FOR REFORM, A
COMPETITION REGIME FOR GROWTH

The National Federation of Retail Newsagents (NFRN) is an Employers’ Association that
represents approximately 16,000 independent retail newsagent members across the
British Islands and the island of Ireland, as well as providing a voice within Government
for more than 30,000 independent retail newsagents in this sector.

To put our response to the above consultation into context, it may be useful to comment a
little about the newspaper and magazine industry that may help to explain why the
Competition Authorities, and a robust competition regime, is of great importance to the
micro retail businesses that we represent.

This is because of the unique nature of the newspaper and magazine industry that features
just 8 national newspaper publishing groups, 4 dominant magazine distributors and two
territorial monopolies at the wholesale level between Smiths News (SN) and Menzies
Distribution (MD) that includes Absolute Territory Projection (ATP).

Whilst News International undertakes its own direct delivery to retail, or even consumers
in some areas (DTR) or (DTC) the vast majority of newspapers and magazines are
distributed to retailers via SN or MD, through a system of post-code-based exclusive
contracts. In most cases the post-code territories are combined to form huge areas where
only either SN or MD is present, and for the whole of Scotland the only newspaper and
magazine wholesaler is MD.

National Federation of Retail Newsagents
Yeoman House, Sekforde Street, London ECIR OHF
Telephone 020 7253 4225 Facsimile 020 7250 0927

Email info@nfrn.org.uk

Website www.nfrnonline.com
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Throughout the UK, retailers of newspapers and magazines have no choice as to who
supplies them* and if they wish to sell these products they must accept supply from the
wholesaler appointed by the publishers to cover their area, and they must comply with the
wholesaler’s non-negotiable and draconian terms and conditions of business.

(* Whilst magazine “passive selling” arrangements apply in the news industry, meaning
that where magazine supply contracts are split between more than one wholesaler in a
territory, retailers can request to consolidate all of their magazine supply on one
wholesaler. This means that retailers can (theoretically) save having to pay more than
one carriage charge to more than one wholesaler. In practice, however, the number of
territories that have split wholesale supply are, nowadays, very few, meaning that only a
small number of retailers (circa 1%) have been able to benefit from passive selling
arrangements. To some degree this has been further curtailed by the fact that “passive
selling” does not apply to newspapers, meaning that unless retailers can consolidate all of
their supply on one wholesaler, thus eliminating a second carriage charge, then it is not
worth the candle).

Newspapers and Magazines have a price printed at source, which, although ostensibly a
recommended retail price, the OFT accepts that, in reality, it is a fixed price. It is the
publisher that dictates the terms and margins that both wholesalers and retailers receive,
and retailers must pay a non-negotiated carriage charge to the wholesaler as a condition
of receiving supplies.

The combined effect of these market conditions have, from a retailer perspective, been
likened to an “Iron Triangle” in which the retailer has no effective control over the selling
price of newspapers and magazines, no ability to determine the profit margin on the
goods he sells, no choice of supplier, no input into the terms and conditions of supply,
little control over the product and quantities of titles supplied, inadequate redress against
poor service or service failure and no option but to pay a monopoly rent (carriage charge)
which has the effect of reducing the publisher-granted margin to a marginal level of
profitability.

It is not difficult to see that the opportunities for publishers, distributors and wholesalers
to abuse and exploit retailers at the bottom end of the news industry food chain, are
many.

In recent investigations, however, the OFT has not only allowed these extraordinary
arrangements to continue — citing “time sensitivity”” for exempting Absolute Territorial
Protection in exclusive newspaper supply arrangements and imposing no adequate
solution for magazine distribution monopoly — it has also seen fit to repeal, without
replacement, a news industry Code of Practice for new retail entrants that has replaced a
fair, universal criteria for new entrant supply, with a wholesaler determined post-code
lottery where now new entrant retailers are treated differently depending on which
wholesaler they are required to take supply from.

We note from its last review of the news industry the OFT did not give a “clean bill of
health” and said that it would consider a further review in two years’ time (September



2011) subject to its prioritisation principles. We hope that undertaking will be
maintained, notwithstanding the proposed merger between the OFT and CC and, given
the complex monopoly nature of the news industry, we hope this is one industry that the
new Competition and Markets Authority (CMA) will keep under constant review.

We welcome the opportunity to comment on the proposed merger between the OFT and
the Competition Commission and our detailed response is attached.
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David Daniel

TRADE RELATIONS MANAGER



Executive Summary

The NFRN fully supports the proposition that the merger will strengthen the
robustness of decisions and strengthen the competition regime.

We are less supportive of the proposition, however, that sole focus should be
given on high impact cases if, in this, BIS means cases that attract multi £m fines
and large headlines, whilst ignoring or paying less attention to the concerns of
SMEs in complex supply chains where market structures thwart effective
competition resulting in adverse impacts on consumers.

Further, whilst we agree that investigations should be undertaken speedily, in
order to allow business to carry on with businesses, this should not mean
sacrificing the Competition Authority’s ability to thoroughly investigate issues on
the grounds of complexity.

The NFRN fully supports the proposal to give supercomplainant status to SME
bodies. SME’s frequently find themselves in the position of interim consumer
and at the foot of their respective industry food chain. Yet it is at SME level
where the vast majority of consumer interface takes place, nowhere more so than
in the retail sector.

How markets work to support SME’s often determines how SME’s are able to
give good quality service and supply goods at reasonable prices to the ultimate
consumer. However, in the past, calls for support to, and Regulatory Intervention
by, the Competition Authorities has largely gone unheeded, amongst wildly
optimistic and often inaccurate assumptions that producers and distributors will
look after their own supply chain SME and micro retailers.

Granting supercomplainant status to SME bodies is, therefore, a very welcome
development which in time, we hope will lead to more effective and competitive
markets that will more fairly share the bounties of success across supply chain
components and, especially, consumers.



RESPONSE

For the sake of brevity, our response is limited to those points where we feel the need to
make comment and, for ease of reference, we show the page and paragraph number to
which our comments refer:

Page 14, paragraph 1.09

We feel strongly that the CMA should have the statutory duty to keep key sectors under
review. This particularly applies to sectors like the news industry where previous
investigations have identified competition concerns but have granted derogations for
certain reasons. This is to ensure that the derogations remain valid and that other market
features eliminate exploitation of supply chain components and promote efficiency and
benefit to consumers.

Page 14, paragraph 1.09

We warmly welcome the proposal to strengthen the voice of small business by extending
the super-complainant powers to SME bodies.

P 19, paragraph 3.2

The NFRN has, for some time, been concerned by the two-phase nature of market
studies, which, by definition, is more in-depth at phase two (Competition Commission)
than it is at phase one (OFT).

This is particular relevant in the news industry that is characterised by complex monopoly
structures, exclusive territory contracts, unique market conditions (including fixed
prices), a “push” rather than “pull” supply chain, a virtual absence of competition at the
wholesale level, and supply chain effects of such intricate interwoven complexity, that a
full understanding of the competitive/public interest aspects can only be truly achieved
through an in-depth market investigation of the industry in its entirety. (See page 93,
paragraph 9.29)

As the NFRN has found to its cost, despite overwhelming evidence, through lack of in-
depth investigation, the current regime can too readily dismiss referrals for market
investigation that are wholly justified, whilst producing Opinions or recommendations
that are inappropriate and ineffective, or even leaving vulnerable sectors of a market in a
worse position than they were before the phase 1 investigation was undertaken.

If a more robust CMA results in better decision making over market investigations then
the NFRN is fully supportive.



Page 21, paragraph 3.5

For the reasons given at paragraphs 4 and 5 of the Executive Summary and in the
preceding paragraph, the NFRN shares the concern that market studies and investigations
to date have been insufficiently focused on structural deficiencies.

In the case of the news industry, where “time sensitivity” of newspaper distribution was
used by the OFT to justify exclusive distribution arrangements at the wholesale level, the
OFT did nothing to address the exploitation of retailers that is plainly inherent in a system
of distribution where retailers have no choice of supplier, and where service to consumers
is adversely affected. Despite the NFRN making proposals for a fully workable and
legally underpinned Industry Code of Practice that would have maintained the desirable
aspects of distribution efficiency, whilst eliminating exploitation and being pro consumer,
as the OFT decided to exercise its discretion not to make a referral to the CC, so too was
the opportunity to accept the proposed Code of Practice dismissed as undertakings in lieu
of a referral under Section 131 of EA02.

The NFRN can certainly empathise with the final two bullets on page 21 where, on the
one hand the news industry was under investigation by the OFT for almost 6 years from
December 2003 " until the Autumn of 2009 — before deciding not to make a referral to the
CC — and we would also strongly support the suggestion that the markets regime may be
being underutilised.

" In December 2003 the then DTI called for a meeting with all parts of the news industry to advise that the
Government was planning to repeal the Vertical Agreements (Exclusion) Order that would then bring news
industry supply chain agreements under the scrutiny of the Competition Act 1998. All parts of the news
industry held discussions during January and February 2004 to see if an alternative proposal could be
offered. Those discussions, however, concluded in disagreement. The retail side wanted a legally
underpinned Code of Practice that would eliminate current experiences of exploitation and promote high
quality service to consumers, whereas publishers and wholesalers decided to seek a Block Exemption under
Section 6 of CA98. The OFT advised in February 2005 that the Block Exemption application was denied
and in May of that year produced a consultation document on News and Magazine Distribution, OFT 450.
This caused such a furore across the industry that the new incoming DGFT at the time decided to issue a
revised Opinion for consultation in May 2006 (OFT 851, 31* May 2006). Concurrently, the OFT decided
to undertake a review of the 1994 National Newspapers Code of Practice in England and Wales. A third
strand was added to the OFT’s investigations in December 2006 when, believing that neither the OFT’s
work on the written Opinion, nor its revision of the Code of Practice, would address its concerns, the
NFRN applied for a full-market investigation under EA02 S.131. The NFRN added the caveat that in
finding in favour of a case for referral to the OFT, it hoped the OFT would seek undertakings in lieu of a
referral, allowing for a comprehensive and legally underpinned revised industry Code of Practice to be
developed. A 4™ element to the OFT’s investigations was added in April 2009 when the NFRN raised a
formal complaint at the apparent collective action of several newspaper publishers and magazine
distributors to withdraw contracts from Dawson News Ltd, subsequently forcing that wholesaler into
liquidation and leaving two territorial wholesale monopolies between Smiths News and Menzies
Distribution. The OFT published the outcomes of its 3 way reviews, together with its reply to the NFRN’s
complaint in September 2009.



Page 22, paragraph 3.6

For the reasons given at page 19, paragraph 3.2, the NFRN strongly disagrees with the
proposal to maintain a 2 phase process for markets since we can see no benefit in it. This
does not mean that every investigation necessarily requires full in-depth investigation but
a single phase regime will promote consistency and allow the CMA the flexibility to
investigate markets and issues to whatever depth it feels is appropriate to identify
concerns and appropriate remedies.

If the 2 phase system is retained, then it becomes more difficult to identify tangible
benefits from this merger proposal, other than the possible saving of office costs at
Salisbury Square. Certainly, it is difficult to see where businesses would see any benefit
either in terms of timely resolution or, in having to potentially duplicate evidence in a
two-phase inquiry.

The NFRN, however, fully supports the retention of the Competition Appeal Tribunal
(CAT) which it considers to be a necessary safeguard in allowing appeals against the
decisions of s single CMA body.

Page 22, paragraph 3.8

The NFRN fully supports the proposals to give the CMA extended powers to carry out
investigations across markets, in particular when the CMA feels that its flexibility to
carry out an in-depth investigation may be hampered or restricted without such powers.

In our own industry, for example, where newspapers and magazines are the principal
market, it might be difficult to undertake a full in-depth investigation without making
some connection with the Direct Marketing sector and Advertising sector, both of which
form part of the revenue stream for publishers and have knock-on impacts for the rest of
the supply chain.

Page 23, paragraph 3.10

The NFRN supports the proposal that the CMA should provide independent reports to
Government on public interest issues, thereby making the most comprehensive use of its
investigative expertise.

Page 24, paragraph 3.14

The NFRN welcomes and fully supports the proposals to extend super-complainant status
to SME bodies.

Page 24, paragraph 3.17
As previously mentioned, at page 21, paragraph 3.5 and footnote 1, the news industry has

already experienced an extremely elongated phase 1 investigation between the then DTI
announcing its proposals to reveal the Vertical Agreements (Exclusion Order) in



December 2003, the OFT announcing its rejection of a Block Exemption application in
February 2005, the OFT consulting on the first of two draft Opinions from May 2005, the
OFT investigating a request for a Market Investigation Referral in December 2006, the
OFT investigating a complaint regarding alleged collective action against Dawson News
Ltd in April 2009, and the OFT publishing its outcomes in September 2009.

By any standards, that is an extremely long time to keep an industry under scrutiny,
involving uncertainty, massive amounts of work and huge costs for the parties involved
and resulting in huge frustration for at least half of the industry, in the light of the OFT’s
final decisions, which have done nothing that effectively resolves any of the key issues or
competition concerns, and, in removing a workable and fair-to-all Code of Practice,
without replacement, the OFT has effectively left the independent retail sector in the
news industry, who interface and provide the service to consumers, worse off than they
were before.

In view of the above, the NFRN welcomes the proposals that would add statutory time

limits to investigations, so long as this does not undermine the rigour and robustness of
the regime, nor, in cases of exceptional complexity, prevent an extension to time scales
when absolutely necessary.

Page 26, paragraph 3.21.

For the reasons given at page 19, paragraph 3.2 and page 22, paragraph 3.6, the NFRN
does not support the proposition of maintaining a system of two-phase investigations. By
definition, phase 1 investigations are likely to be limited both in time and robustness,
which can lead to the referral of difficult or complex cases being denied, that, with more
in-depth investigation, would warrant referral. The NFRN believes that a single tier of
investigation would allow the CMA more flexibility to investigate cases, probing as
deeply as it feels necessary to determine whether a full investigation should proceed.

Page 27, paragraph 3.25

Subject to understanding the details, the NFRN welcomes the proposals to introduce
statutory definitions and thresholds to market studies, which adds clarity and certainty for
business and reduces the use of subjective discretion in decisions. The NFRN stresses
however, that it would not support this proposal if the definitions and thresholds for
market studies are set so high that only the highest profile cases are likely to be referred
for investigation. See our comments at paragraph 2 of the Executive Summary.

Page 27, paragraph 3.27

The NFRN fully supports the proposal to improve the interaction between Market
Investigation Referrals and Antitrust enforcement that would extend the CMA’s powers
to investigate breaches of the Competition Act 1998 and Articles 101 and 102. We see
this as being essential to the robustness of market investigations.



Page 28, paragraph 3.31

The NFRN strongly supports the proposal to amend Schedule 8 to EA02 to enable the
Competition Authorities to appoint and remunerate an independent 3" party to monitor
and/or implement remedies. As part of its request to the OFT for a Market Investigation
Referral (MIR) in December 2006 (see footnote 1) the NFRN suggested that an
alternative to a MIR under EA02 S 131, would be for the OFT to seek undertakings in
lieu. The NFRN suggested that a fully comprehensive and legally underpinned Code of
Practice for newspaper and magazine distribution, overseen by an independent
Ombudsman, could ensure that consumers could continue to benefit from the speedy
distribution of newspapers and magazines (in a market that otherwise lacked competition)
whilst ensuring that retailers at the bottom of the news industry food chain were not
exploited through monopoly arrangements.

What BIS proposes here appears to be entirely consistent with our own thinking.
Page 29, paragraph 3.36

The NFRN believes the proposal to revise the threshold for review of remedies needs
careful consideration. From our experience, we believe a lack of in-depth review, and too
great a reliance on unsubstantiated assurances from certain parties, and non-evidence-
based assumptions, led the OFT to repeal the National Newspapers Code of Practice in
England and Wales, which has resulted in a worse situation than existed under the Code.

For instance, the OFT felt that in deciding to recommend to the Secretary of State the
repeal (without replacement) of the 1994 National Newspapers Code of Practice in
England and Wales, the OFT asserted that a Minimum Entry Level requirement was no
longer required because wholesalers were now receiving sufficient income from carriage
charges that it would warrant supplying a new applicant without a MEL requirement. In
reality, what has happened by removing the Code is that Smiths News (SN) and Menzies
Distribution (MD) and News International Distribution Ltd (NIDL) (where it delivers its
own titles direct to retailers (DTR)), has applied their own new, and different conditions,
for new entrants, meaning it is now a post-code lottery in terms of how one new retail
entrant is treated versus another. This is viewed as a retrograde step that does not
promote fair competition, particular where territories adjoin, and competing retailers can
find themselves having different conditions of supply applied to them with no choice in
the matter whatsoever.

Page 30, Paragraph 3.39

The NFRN fully supports the proposal not to consult on decisions when the CMA decides
not to make a Market Investigation Referral in circumstances where none of the parties
involved are seeking a MIR. However, where one or more parties is seeking an MIR, we
believe it is essential to consult when the decision is not to make a referral. In these
circumstances, we believe it can only contribute to good decision making if the CMA
makes clear its reasoning and rationale for not making an MIR upon which interested



parties can comment should they feel that the decision not to refer has been derived out of
an omission or misinterpretation of key facts or based on wrongly made assumptions.

Page 32, Paragraph 4

We have no comments to make on the reform of the mergers regime, nor on the proposed
exemption of SMEs, as this little or no impact on our members.

Page 45, Paragraph 5

As the NFRN’s interest primarily relates to market structures that fall within the scope of
the Enterprise Act 2002, rather than Antitrust breaches under Chapters 1 or 2 of the
Competition Act 1998, our only comment in this section refers to the issue of appeals and
the Options for an Internal Tribunal or continuance with the Competition Appeal
Tribunal (CAT). On balance the NFRN prefers the latter.

Page 61, Paragraph 6
We have no comments on this section.
Page 72, Paragraph 7
We have no comments on this section.
Page 82, Paragraph 8.

Other than our comments at Page 22, paragraph 3.6, where we support the retention of
the Competition Appeals Tribunal (CAT) we have no other comments to make on this
section.

Page 86, Paragraph 9

From our own experience (see Page 21, paragraph 3.5 and footnote 1), we were hugely
disappointed and frustrated that, after a protracted quartet of concurrent investigations,
overall covering a period of 6 years, (1. Written Opinion), (2. Review of the National
Newspapers Code of Practice in England and Wales), (3. Response to a request for a
Market Investigation Referral (MIR) to the Competition Commission), (4. Formal
Complaint concerning the concerted withdrawal of contracts from Dawson News) that the
outcomes and decisions of the OFT were wholly unhelpful:

1. Written Opinion

The OFT decided that the exclusive distribution arrangements for magazines were
not justified, and required “passive selling” arrangements to be introduced. The
OFT, however, supported exclusive distribution arrangements for national
newspapers on the grounds of time sensitivity. This decision did not appear to
take fully into account the fact that (in the vast majority of cases) newspapers and
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magazines are handled by the same wholesalers and distributed together on the
same vehicles. The only potential benefit to retailers from this new arrangement
was to consolidate split supplies from two or more wholesalers into one, thereby
saving multiple carriage charges and simplifying administration. By making
different judgements, however, for newspapers and magazines, only a small
number of retailers have benefited from “passive selling” arrangements, since
newspaper publishers steadfastly refuse retailers the right to move newspaper
supplies to a more convenient wholesaler, even if they are the only newspaper
title whose contract is out of step with the remainder.

In reality, in terms of giving independent retailers a choice of wholesaler, or
allowing them to negotiate conditions of supply with an alternate wholesaler that
might offer preferential arrangements, the OFT’s Written Opinion has been next
to worthless.

2. Review of National Newspapers Code of Practice in England and Wales

Whilst we accept that the 1994 Code of Practice was due for reform (since it
effectively supported exclusive distribution arrangements that were no longer
sustainable after the repeal of the Vertical Agreements (Exclusion Order) in 2006,
there were, nonetheless, some beneficial features of the Code that resulted in
equal and fair treatment of new entrant retailers.

The OFT advised that the Minimum Entry Requirements of the Code were no
longer necessary since wholesalers were contractually obliged by publishers to
supply all new retail entrants. Moreover, the scale of carriage charges over time
had risen to such an extent that new entrants would be economic for wholesalers
to supply without having to impose a Minimum Entry Level (MEL).

In reality, wholesalers appear to have totally disregarded these findings since they
have each, individually, devised their own new and different minimum financial
value for new accounts, which, instead of applying a universal and competitively
fair formula for new entrants, has now introduced a post-code lottery, where
competing new retailers on the fringe of wholesale territories have different new
entrant conditions applied to them.

The NFRN strongly recommended, and provided details of, a proposed new Code
of Practice that would have addressed the legal concerns of its predecessor whilst
retaining the pro competitive benefits of the previous Code.

The OFT ignored this proposal.
3. In December 2006, recognising that both the OFT’s work on the Written
Opinion and the review of the 1994 Code of Practice was so limited in scope that

neither could do anything to address the myriad structural and competitive
problems of the news industry, the NFRN made a formal request to the OFT that
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it make a Market Investigation Referral (MIR) to the Competition Commission,
citing 8 issues in total that might form the OFT’s investigation.

The OFT chose to examine 6 out of the 8 issues proposed by the NFRN and found
that 3 of them warranted a referral to the CC. However, after taking into account
the combined effects of the 3 issues that warranted a referral, the OFT concluded
that this constituted a 4™ justification.

Despite this, however, the OFT exercised its discretion NOT to make a referral to
the CC. The OFT argued that the changes it anticipated from its Written Opinion
and removal of the Newspapers Code would generate a degree of flux within the
industry, such that the CC would find it difficult to gather sufficient evidence
from which to undertake an investigation.

The OFT’s rationale of “flux” being the reason for not making a referral was not
understood, since, by that time all newspaper publishers and magazine distributors
had already commenced new 5 year contracts with Smiths News or Menzies
Distribution, and, other some minor operational adjustments whilst Smiths and
Menzies absorbed the business of former Dawson News, the industry was already
embarked on one of the most stable periods in its history, an ideal environment for
investigation.

4. Formal Complaint Concerning the Withdrawal of Contracts with Dawson
News

As mentioned above, the NFRN was concerned that passive selling arrangements
would provide few opportunities for retailers to choose their magazine supplier,
and the removal of one of the three remaining multiple wholesale companies from
the industry, would render the decision on passive selling virtually worthless,
since there would be so few areas remaining where wholesale territories inter-
join, that nothing more than a handful of retailers could benefit from this facility.

Moreover, out of the 3 multiple wholesale companies (Smiths News, Menzies
Distribution and Dawson News) retailers had always found Dawson News the
better wholesaler to deal with.

It was, therefore, with some alarm that we heard news that publishers and
wholesalers were withdrawing contracts from Dawson News, and even those with
extensive contract periods still to run, withdrew their support from the company,
forcing it into liquidation.

Concerned at the apparent concerted action of publishers and distributors to force
Dawson News out of the market, increasing significantly and unhealthily the
already high market shares of Smiths News and Menzies Distribution, the NFRN
made a formal complaint to the OFT. However, consistent, with all the previous
submissions from the NFRN, the OFT decided not to investigate.
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Whilst we accept that a Competition Authority has, at one end, a duty to prevent Cartel
activity and anti-competitive behaviour, and at the other, to promote the interests of
consumers, its seems that hitherto the OFT has been less adept at preventing exploitation
of those within, and especially at the foot of, vertical supply chains, failing to recognise
the impact of such exploitation on consumers.

In terms of our response to paragraph 9.1, Q. 19 and Q. 20 we fully support the proposal
that the CMA’s objectives should be embedded in statute, so long as this does not
eliminate flexibility or the CMA’s ability to investigate certain cases.

We also fully support the proposal that the CMA’s objectives should have a clear
competition focus. We would very strongly add, however, that in Market Structure cases
that have competition concerns, much more use should be made of legally underpinned
Codes of Practice, enforced by an independent regulator/ombudsman, as undertakings in
lieu of a Market Investigation Referral under EA 02 S. 131.

Whilst, clearly, the CMA has a duty to stamp out cartel behaviour and anti competitive
activity, market structure investigations are more likely to have good and bad elements to
them which, on the one hand might cause competition concerns, but on the other deliver
potential benefits for consumers. In such cases, it might be considered appropriate not to
deny the consumer benefits, but, in “turning a blind eye” to the competition concerns, it is
easy to overlook the adverse impact this might have on the supply chain structure, in
particular those at the foot of the food chain.

Legally underpinned and Independently enforced Codes of Practice, as undertakings in
lieu of a MIR can be far more flexible than statutory decisions, and are more capable of
achieving market environments that retain all the consumer benefits within a supply
chain, whilst eliminating the opportunity for the supply chain’s more powerful elements
to exploit the weaker ones.

We have no comment on Q 21.
Page 87, paragraph 9.2

In defining the scope of the Authority we would expand the phrase “innovation and
consumer welfare” to include “the fair internal workings within industries”. As BIS will
be well aware, for instance, there has been long-standing disquiet about how grocery
suppliers are treated by the major supermarkets whose demands, superficially, may
appear to be driven by consumer benefit, but in reality are focused on the supermarket’s
profit to the detriment of the supplier. Ultimately, this is also to the detriment of
consumers if suppliers are forced to exit the market and consumers are left with less
choice. This analogy is equally relevant in the news industry, where the complaints
against exploitation of micro retailers by publishers and wholesalers has largely gone

13



unheeded by the OFT, a consequence of which is that the service micro news retailers are
able to provide to consumers is adversely affected.

Page 88, Paragraph 9.5

The NFRN would certainly advocate that the complex monopoly that describes the
newspaper and magazine market in the UK is one that should be subject to continuing
review by the CMA. Widespread consumer access to newspapers and magazines is an
important feature of any democratic society and we do not believe that this should be left
entirely in the hands of a few highly powerful individuals with international business
interests.

For that reason, we would encourage the widest possible interpretation of the phrase
“economically important market”, or, better still, change the wording to “critically
important market” to give the CMA the flexibility to broaden its priorities as it considers
necessary in the wider public interest.

Page 89, Paragraph 9.16

As in our comments at Page 19, paragraph 3.2, the NFRN does not favour a two-stage
investigation regime for market investigations.

Page 93, paragraph 9.29

The NFRN notes the comment that the CMA may be in a position to determine whether
the market under review is affected by competition problems only towards the end of the
study..... This gives rise to our views expressed at page 19, paragraph 3.2 in which we do
not favour the proposed two-stage review process, since this may fail to identify markets
that are in need of more in-depth investigation.

Page 98, paragraph 10.16

The NFRN notes some potential inconsistency with the proposed filter process at stage 1
of a 2 stage decision making process and the OFT’s comments at page 93, paragraph
9.29, in which it highlights that competition problems within markets may only come to
light at the latter stages of an in-depth investigation. This again tends to support the
NFRN’s view at page 19, paragraph 3.2 that a two-stage investigative process may be
ineffective since, in complex cases, it can lead to referrals that merit in-depth
investigation being rejected at phase 1.

Given the complex monopoly nature of the newspaper and magazine industry, that
features exclusive wholesale arrangements that include Absolute Territory Protection
(ATP), creates two territorial monopoly supply situations that provides no choice of
supplier for news retailers, allows publishers to fix consumer prices as well as determine
the margin that wholesalers and retailers receive, allows monopoly wholesalers unfettered
dominance on the market, including the ability to impose draconian terms of supply and
exploit captive retailers via a monopoly rent that subsidises routes to market and
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consumer prices, allows distributors and publishers to eliminate a wholesaler from the
market through concerted withdrawal of contracts; the NFRN has some difficulty in
understanding how, in such overwhelming circumstances, the OFT could decide to
exercise its discretion not to make a market investigation referral to the Competition
Commission, or, as the NFRN proposed, to offer undertakings in lieu of a referral that
would allow the news industry to draw up a legally underpinned Code of Practice, that
could retain the beneficial aspects of the news industry supply chain that ensures timely
delivery of newspapers to consumers, whilst eliminating the worst aspects of retailer
exploitation.

Page 99, paragraph 10.19

The NFRN is disappointed to see that a single stage decision-making structure is not
included amongst the suggested list of alternatives. However, from the NFRN’s
perspective a single stage process could have distinct advantages in terms of clarity for
business and eliminating the need to duplicate evidence, whilst providing the CMA with
a streamlined and consistent approach to investigations that has the merit of flexibility,
allowing the CMA to investigate cases to whatever depth it feels is appropriate to
determine whether there are competition problems that merit more in-depth investigation,
or provide clearance where this does not appear to be the case.

The CAT would provide the appropriate forum for Appeal against such decisions.

Page 122, paragraph 11.50

To achieve consistency with the practice of merger control legislation (Page 112,
paragraph 11.8), and to prevent Small and Medium Sized Enterprises from being
excluded from appellant action on the grounds of cost, the NFRN proposes that SME’s be
exempt from CAT costs when taking cases to appeal.

Page 122, Paragraph 12

The NFRN has no comment to make on this section.
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Dear Mr Lawson

A Competition Regime for Growth: Consultation on Options for Reform

Thank you for the opportunity to respond to your consultation on the options for reform of the UK
competition regime.

National Grid owns and operates the high voltage electricity transmission system in England and
Wales and, as Great Britain System Operator (GBSO), we operate the Scottish high voltage
transmission system. National Grid also owns and operates the gas transmission system throughout
Great Britain and through our low pressure gas distribution business we distribute gas in the heart of
England to approximately eleven million offices, schools and homes. In addition National Grid owns
and operates significant electricity and gas assets in the north east US.

In the UK, our primary duties under the Electricity and Gas Acts are to develop and maintain efficient
networks and also facilitate competition in the generation and supply of electricity and the supply of
gas. Our activities include the residual balancing in close to real time of the electricity and gas
markets.

Through our subsidiaries, National Grid also owns and maintains around 20 million domestic and
commercial meters, the electricity Inter-connector between England and France, and a Liquid
Natural Gas importation terminal at the Isle of Grain.

National Grid is almost uniquely placed to comment on the existing regime relating to abuse of
dominance being only one of two companies which has been found by a UK competition authority to
have abused a dominant position. We have drawn on that experience in commenting on the
proposals. Whilst there were aspects of Ofgem’s investigation and the subsequent proceedings that
worked well, there were others which we believe were unduly onerous and which themselves may
have had a greater chilling effect on competition than any action taken by National Grid. We will
expand on this in our more detailed response in the appendix.

An aspect of the competition regime which causes particular concern to large companies is the
uncertainty of what constitutes an abuse of dominance. In our own case it is clear that even the Court
of Appeal struggled with this Pill LJ saying “it is not self-evident that the arrangements made with the
gas suppliers crossed the line into abuse,” and the final judgments of the courts left us still unclear as
to precisely what National Grid can and cannot legitimately do. Again this can have a stifling effect on
competition and in particular deter large companies from pursuing innovative ways of doing business.
This, however, is not within the scope of the consultation but we raise it as a matter of importance.

National Grid plc
Registered Office: 1-3 Strand, London WC2N 5EH
Registered in England and Wales, No 4031152



A theme of the consultation is the suggestion that a change in regime might facilitate the pursuit of
more anti-trust cases. Again we will expand on this in the Appendix but would suggest that it is not
altogether surprising that there are few abuse of dominance cases since most companies do
endeavour to comply with the law.

We have not responded to all questions in the consultation, since we do not have strong views on all
of them. | hope you find our comments helpful. If you would like to discuss any aspect of our
response please call Janet Bidwell on 01926 655377.

Yours sincerely

[By e-mail]

Paul Whittaker
UK Director of Regulation
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APPENDIX

Chapter 1

Q1. The Government seeks your views on the objectives for reform of the UK’s
competition framework, in particular:
= Improving the robustness of decisions and strengthening the regime;
= Supporting the competition authorities in taking forward the right cases;
= Improving speed and predictability for business.

Q2. The Government seeks your views on the potential creation of a single Competition
and Markets authority.

National Grid supports the aim of improving the robustness of decisions, ensuring that the “right”
cases are taken forward and in particular improving speed and predictability for businesses.

Paragraph 1.7 refers to the relatively small number of cases and precedents leading to a reduction in
the deterrent effect of the prohibitions. We agree that a body of clear and robust case law is important
not least in providing certainty for businesses, though cases should only be pursued because there is
genuinely believed to have been a breach, not because there is an ambition to increase the body of
case law.

We doubt also whether a simple numerical increase in cases will have any significant deterrent effect
since most companies are aware of their obligations under competition law and most companies do
seek to abide by the law. Indeed, they put substantial efforts and deploy significant resources,
through compliance procedures and training and the deployment of internal and external competition
law advisers to avoid breaching competition law. Also, through industry organisations such as the In-
House Competition Lawyers Association, they seek to share best practice in order to avoid breaches
occurring. The severe consequences of a competition law breach themselves act as an effective
deterrent. Indeed, the onerous, lengthy and expensive requirements of dealing with an investigation
act as a double incentive to avoid even the suggestion of a breach. We note that in our own metering
case more infringement decisions would have been unlikely to have any deterrent effect, since, as
both the CAT and the Court of Appeal found, National Grid had discussed the offending contracts in
detail with Ofgem before they were implemented and Ofgem had not at that time objected to them.
The uncertainty caused by the judgment has, however, had the effect of reducing National Grid’s
willingness to respond to changes in the market or introduce innovative solutions since we cannot
know in advance whether what is proposed is in breach of the Chapter Il prohibition. This tends to
promote stagnation rather than competition.

We support the aims set out in paragraph 1.8 in particular the need to support speed and predictability
for business. From a process point of view, speed and relevance of responses to enquiries from
competition authorities could be greatly improved if the competition authority were prepared to be
more open about what their concerns really are. As an example, in the metering case the nature of
Ofgem’s concerns was unclear prior to the issue of their first statement of objections, which, following
our response was largely withdrawn. Almost a year later a second statement of objections was issued
which relied on a misinterpretation of information and again almost 6 months later they restated their
case in what was effectively a third statement of objections. Up to 18 months could have been saved
in the 5 year process, had Ofgem been more open about what they were trying to prove and to
discuss their allegations before issue of the statements of objection.

In terms of taking the “right” cases forwards it is our view that this is more likely to be achieved if
competition matters are dealt with by a single CMA rather than Regulators. We agree that a single
CMA will enhance predictability and consistency (paragraph 1.11) but only if the CMA makes alll
decisions in relation to markets and anti-trust. We deal further with this in our response to Chapter 7.
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We note that the Government is mindful of the need to ensure that competition decisions are high
quality, transparent and robust (paragraph 1.12) — we believe that they must also be subject to full
review by the courts.

Chapter 3

Q3. The Government seeks your views on the proposals set out in this Chapter for
strengthening the markets regime, in particular:

= The arguments for and against the options;

= The costs and benefits of the options, supported by evidence wherever possible.

Q4. The Government also welcomes further ideas, in particular, on modernising and
streamlining the markets regime, and on increasing certainty and reducing burdens.

National Grid agrees that market investigation is an important part of the UK competition regime and
that there are likely to be benefits in giving the CMA powers to carry out “horizontal” investigations of
practices that affect more than one market. It may be that a slavish adherence to promotion of
competition in one small market could have the perverse effect of reducing competition in a more
important market. We note that the current structure of the metering market means that the roll out of
smart meters will be largely controlled by electricity and gas suppliers who have an interest in barriers
to customers switching supplier. By installing smart meters that are not compatible with those of other
suppliers they will be able to increase the cost of customer switching. Effective competition in the
electricity and gas supply market is far more valuable to consumers than that in the metering market:
the cost of metering makes up a very small part of the cost of gas supply to a consumer.

In relation to limiting the duty to consult (paragraph 3.40) whilst this may save costs it does open the

possibility that important information could be missed. However, it ought to be possible to address this
risk by sufficient publication of a proposed decision not to refer.

Chapter 4

Q5. The Government seeks your views on the proposals set out in this Chapter for
strengthening the mergers regime, in particular:
= The arguments for and against the options;
= The costs and benefits of the options, supported by evidence wherever
possible.

Q6. The Government seeks views on which approach to notification would best tackle
the disadvantages of the current voluntary regime.

Q7. The Government welcomes further ideas on streamlining the mergers regime.

National Grid does not have strong views on the proposed changes and would not anticipate being
seriously affected by a duty to refer a proposed merger.
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Chapter 5

Q8. The Government seeks your views on the proposals set out in this chapter for
strengthening the antitrust regime, in particular:
= Options 1-3 for improving the process of antitrust enforcement;
» The costs and benefits of the options, supported by evidence wherever
possible.

Q9. The Government also seeks views on additional changes to antitrust and
investigative and enforcement powers in paragraphs 5.48 to 5.59 and the costs and
benefits of these.

Q10. The Government welcomes further ideas to improve the process of antitrust
investigation and enforcement.

National Grid considers that Option 3, a “prosecutorial” approach is likely to be the best method of
improving the quality and speed of decisions (see below). Option 1, retaining and enhancing the
OFT'’s existing procedures, is the next best option provided (if concurrent powers are to be retained)
sector regulators also adopt improvements. Paragraph 5.23 says that that would be optional for
regulators but with no explanation of why. The OFT is far more experienced in competition matters
than sectoral regulators and far more likely to be in a position to identify and apply best practice.
Improvements applied by the OFT already (paragraph 5.24) are generally positive and would have
improved the process had Ofgem followed them in their metering investigation. Early discussion with
the target company concerning the allegations would also help to streamline and speed up the
process.

We consider that Option 2 (administrative approach) should not be followed. These are cases with
potentially vast fines through the imposition of quasi-criminal penalties and multi-billion pound
consequences. Judicial review of an administrative decision is not an adequate remedy for matters
that can have such far-reaching consequences. We can see no advantages in the creation of an
Internal Tribunal (paragraph 5.31): we note the government’s view that substantial independence of
decision-makers would guard against confirmation bias but do not believe that this is supported by the
evidence. The decision-makers would be part of the CMA, working with the investigating officers on
some matters and (paragraph 5.33 final bullet) may be involved in investigating and prosecuting other
cases. They will thus have the mindset of an investigator and prosecutor with the consequent risk that
they cannot be truly independent.

The suggestion that parties should be able to put their case to actual decision-makers (paragraph
5.40) would be an improvement on the current system, where parties have no access to the decision-
maker, but not sufficient to guard against confirmation bias.

We note the comparison with the procedures of the European Commission: we do not consider that
that is a model which necessarily provides for adequate independence of decision makers and should
not automatically be followed. At the least if this option were to be adopted the right of a full-merits
appeal to the CAT should be retained.

Option 3 has the advantage that it takes a step out of the current process (and hence should be faster)
whilst ensuring that the decision is taken by a body which is truly independent and has had no part in
the investigation or prosecution. In addition the CAT could set the timetable for prosecution binding
both the CMA and the defendant which again can speed up the process. Under the current system
the OFT or sector regulator is not bound to complete any steps within a specified period, whilst the
party under investigation can be required to respond within unrealistic timescales.

In terms of guidance that businesses can receive this is already quite limited. Whilst it might be

expected that a competition authority which gives guidance will (subject to full disclosure having been
given) stand by its guidance, in the metering case the CAT found that National Grid had provided full
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disclosure and that Ofgem had changed their mind. Clearly, as the decisions of the CAT and the
Court of Appeal demonstrate, a regulator can change its mind, but this is not conducive to certainty
within an industry. Guidance given could be taken into account by the CAT in deciding the level of any
penalty.

The time taken to conclude a competition investigation is in itself detrimental to competition. Indeed,
experience shows that cases are often very long drawn out and irrelevant to the market by the time
they are concluded. Ofgem’s metering investigation started just as alternative providers were
beginning to get a foothold in the market and becoming confident in the service that they could
provide. The gas suppliers, who alone could decide who should provide their metering services and
how, did not (largely) appoint new meter providers during the course of the investigation leading to
stagnation for 5 years.

In paragraph 5.55 the government suggests that financial penalties could be imposed for parties that
do not comply with the requirements in a regulator’s questions. Is there in fact any evidence that
companies generally do not comply with requirements? In the absence of such evidence this seems
an unnecessary additional burden. In addition it provides scope for introducing further delay into the
process since companies which believe that they have complied will take steps to challenge the
imposition of fines. Note also there is currently no equality of arms here: a competition authority can
take as long as it likes to frame a request, but can (and does) impose deadlines that are very difficult
to meet. Companies should not be penalised if they are unable to provide a full response where an
unreasonable deadline has been imposed: nor should they be penalised if they have answered a
question in good faith but, due to the way that the regulator’s question is framed, have not in fact
provided the information that the competition authority wants.

Chapter 6

Q11. The Government seeks your views on the proposals set out in this Chapter to
improve the criminal cartel offence, in particular:

» The arguments for and against the options;

» The costs and benefits of the options, supported by evidence wherever possible.

Q12. Do you agree that the “dishonesty” element of the criminal cartel offence should be
removed?

Q13. The Government welcomes further ideas to improve the criminal cartel offence.

National Grid does not have strong views on proposed changes to the criminal cartel offence.

Chapter 7

Q14. Do you agree that the sector regulators should maintain their concurrent antitrust
and MIR powers in parallel to the CMA?

Q15. The Government also seeks views on the proposals set out in this Chapter for
improving the use and coordination of concurrent competition powers in particular:

= The arguments for and against the options;

= The costs and benefits of the options, supported by evidence wherever possible.

Q16. The Government welcomes further ideas to improve the use and coordination of
concurrent competition powers.
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In the consultation the government clearly favours retaining concurrent powers. National Grid notes
that the arguments made in favour of retention tend to support its removal and that the disadvantages
cited of removing concurrency are easily overcome.

Paragraph 7.4 points out that Regulators currently have a choice of using their regulatory or
competition powers. Without concurrent powers that choice would remain but the regulator would
need to persuade the CMA that the CMA should use its competition powers. If the CMA proposed of
its own volition to prosecute a regulated company it should have a duty to consult the relevant
Regulator before starting proceedings.

The “mindset” of parties exercising regulatory powers is quite different to that of authorities engaged in
competition enforcement and, as stated in paragraph 7.5, “the mandate and approach of competition
authorities is quite different from those of sector regulators”. The former requires an ex-ante
consideration of what could happen with a sceptical assumption that without regulation the regulated
company will not act in the best interests of consumers. The latter requires an independent ex-post
assessment of a market and the effect of certain actions on that market. Thus it is difficult for a
regulator to approach a competition matter with the requisite degree of independence. Furthermore,
competition assessment involves more of a “set piece” analysis of a specific issue, than a more
general oversight of a particular market.

Concern that insufficient competition cases are brought against regulated companies (at least in the
energy sector) does not take account of the fact that many potential competition risks are
foreshadowed by Licences and hence the regulated company has a dual obligation not to infringe its
Licence or competition law. This tends to mean that a competition breach is less likely to occur in a
regulated company which means that Regulators have little opportunity to develop their expertise in
the prosecution of competition breaches. National Grid believes that such prosecution will be better
carried out by the CMA which will have much greater experience and hence expertise in competition
matters. Sector regulators can provide support to the CMA in understanding their sector if necessary.

Whilst we do not share the government’s view that “the comparative lack of activity in the regulated
sector seems surprising” if that is their view the obvious and simplest remedy is to remove Regulator’s
concurrent powers and pass the duty of investigating competition matters to the expert CMA. The
implication in paragraph 7.8 that there is a detriment in the “speedier” resolution through use of
regulatory tools is startling. It is surely in the interests of everyone, regulated companies, their
customers and consumers that perceived problems are dealt with in the quickest way possible.

We also do not understand the implication in paragraph 7.9 that there is a detriment in executives of
regulated companies preferring the certainty of regulation to the uncertainty of competition. Regulated
companies are by their nature companies which can have a profound effect on a wide range of people
and of UK plc. As such it is vital that they should be able to ascertain quickly whether their actions are
legitimate. As demonstrated by the metering case competition law provides less certainty than
regulation (it is still not clear following the Decision of Ofgem and judgments of both the CAT and the
Court of Appeal what National Grid is legitimately able to do) and can be very slow potentially leading
to stagnation in a market whilst the investigation takes place.

The matters set out in paragraph 7.11 are all good reasons why competition powers should be taken
away from Regulators. We agree that the possibility of a MIR is an important tool, and indeed
believed that this would have been a more appropriate route in the metering case since it would have
dealt with certain conditions in NGG’s licence which we believe themselves have the potential to
distort competition in metering. However, we agree that the potential for criticism of a regulator in a
MIR means that regulators are unlikely to choose this route, which again is a good reason for taking
that power away from them.

Whilst we firmly believe that competition matters will be better dealt with by the CMA, removing the
Regulator’s decision-making role (paragraph 7.14) would be a step in the right direction.

The perceived disadvantages of removing concurrency set out in paragraphs 7.15 and 7.16 would
easily be dealt with by placing on the CMA a duty to consult the regulator: we do not believe that such
a duty need be complex.

Paragraph 7.23 assumes that competition is necessarily better than regulation. National Grid does not
agree. In industries such as the one in which we operate regulation applies simply because
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transmission of energy is a natural monopoly and a single provider is the most efficient way of
providing an essential service within the UK. There are minor aspects of our business which may be
competitive and properly managed by competition law, but these tend to be areas which could easily
be understood by a non-specialist regulator and hence there is no advantage in concurrency.

In paragraph 7.24 it is recognised that sector regulators may lack incentives and capacity to prosecute
competition breaches. Rather than sharing of resources as proposed is not the most efficient method
of dealing with this simply to pass the duty to the CMA rather than a complex sharing arrangement?
All the arguments for improving the sharing of resources set out in paragraph 7.27 would be better
managed by passing the duty to the CMA.

The proposal in paragraph 7.29 that the CMA would take over a case if better placed than the
regulator to manage it is better than the current situation but would not be necessary at all if
concurrency were removed.

Paragraph 7.34 appears to be a duplication of the Regulator’s work and hence probably inefficient.

However, it would provide a check on the Regulator who, as mentioned above, may not want a market
investigation which could be interpreted as a failure of its regime.

Chapter 8

Q17. Do you agree that the CMA will be the most appropriate body for considering
regulatory references/appeals currently heard by the CC?

Q18. The Government also seeks your views on creating model regulatory processes
that set out the core requirements that future regulatory reference/appeals processes
should have.

Clearly a body with some expertise is required to hear regulatory references/appeals and we agree in
general with the points raised in paragraph 8.7. There are, however, some additional skills required
and we suggest that a body of experts drawn from members of the CMA should be developed who
can be called on to deal with such appeals. Building regulatory appeals into the career structure of
CMA members so that involvement in such appeals is seen as important will assist in ensuring that
appropriate expertise is developed and maintained.

In relation to Qu 18, creating model regulatory processes, National Grid believes this will be helpful
provided that the processes are fit for purpose. Note also that the regime for gas and electricity is
about to change as a result of the EU Third Package of Energy legislation and any changes will need
to take account of these EU requirements. There is, however, a risk in seeking a “one size fits all”
approach: not only will there be a risk of not following EU requirements, but also a risk of undermining
the quite proper rights of regulated entities to seek to appeal decisions of regulators. Regulated
entities need certainty and stability in the regulatory regimes governing them and clear and effective
appeal process is central to this, not only in its own right, but also to ensure “disciplined” decision
making by regulatory authorities. Changes to the regime which might undermine this will be seen
among other things as creating increased regulatory risk for regulated companies and make it more
difficult and expensive for them to raise the finances they need. Given the scale of investment
required in Great Britain’s network infrastructure over the next 10-15 years this could have a
significant impact on consumers’ bills and the chances of the government achieving its policy goals.

A possible model process is described in paragraph 8.12. National Grid has no real objection to this
model, provided appellants’ rights of appeal are not undermined by the approach.
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Chapter 9

Q19. The Government seeks your views on appropriate objectives for the CMA
and whether these should be embedded in statute.

Q20. The Government seeks your views on whether the CMA should have a clear
principal competition focus.

Q21. The Government also seeks your views on the proposed governance
structure and on the composition of the Executive and Supervisory Boards.

National Grid has no strong views on the objectives and structure of the CMA, save that we believe
that a “primary duty to promote competition” should be caveated by a requirement to consider whether
the objective of promoting competition in one narrow market might have the perverse effect of
impeding competition in a more important market.

Chapter 10

Q22. The Government seeks your views on the models outlined in this chapter, in
particular:
= The arguments for and against the options;
= The costs and benefits of the regime and to business, supported by evidence
wherever possible.

Q23. The Government also seeks views on the appropriate composition of the decision-
making bodies set out in this chapter, and in particular what the appropriate mix of full-
time and part-time members is and the role of executive.

Q24. The Government welcomes suggestions for alternative decision-making structures
for each of the competition tools that will deliver robust decisions through a fair and
transparent process that is compatible with ECHR requirements.

We have set out our views on the options for antitrust cases in our response to Chapter 5 and
explained why National Grid believes that an administrative approach in such cases is inappropriate.
It is our view that the process would be improved by adopting a more prosecutorial approach with the
CMA (or sector regulators if they retain their current powers) prosecuting cases before the CAT.

We agree that any change should not be at the expense of quality of decision-making in the overall
regime or the overall time taken to conclude a case (Paragraph 10.21) and note that any change
should also not be at the expense of justice.

In respect of the composition of the decision-making body the quality and relevance of decisions could
perhaps be enhanced by greater involvement of individuals tasked on a regular basis with applying the
law in practice. This might be people with a regulatory or legal background in commerce and industry

and as such they would be more likely to be available on a part-time basis.
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Chapter 11

Q25. What are your views on options in this section or is there another fee structure which
would be more appropriate and would ensure full cost recovery under a
voluntary/mandatory notification regime.

Q26. Do you agree with the principle that the competition authority should be able to
recover the costs of an investigation arising from a party found to have infringed competition
law? If not, please give reasons.

Q27. What are your views on recovery where there has been an infringement decision
being based on the cost of investigation.

Q28. What are your views on the recovery of costs in cases involving considerations of
immunity, leniency, early settlement and commitments?

Q29. Do you agree that this would be an appropriate way to collect the costs, separates the
fine from costs in a way that makes appeals clear and that the costs should go to the
consolidated fund rather than the enforcement authority.

Q30. Should a party who successfully appeals all or part of an infringement decision be
liable for the costs element and should a party who appeals the method of penalty
calculation, but does not appeal the substance of the enforcer’s decision, be liable for a
reduction in costs?

Q31. Should the Government introduce a power to allow the enforcer to recover their costs,
or amend the Competition Act 1998 to enable the level of fine to cover the cost of the
investigation rather than introduce costs?

Q32. Do you agree that telecoms should be treated in the same way as other regulatory
appeals in that the CC should have the ability to reclaim their own costs from an
unsuccessful or partly successful appeal from the appellant at the end of the hearing? If
not, our response should provide reasons supported by evidence where appropriate.

Q33. What are your views on the proposal that the CAT recover their full costs except
where the interests of justice dictate the costs should be set aside and what affect, if any,
would there be on CAT incentives.

In principle National Grid does not object to a proposal that costs of an investigation be recovered
from an infringing party provided this is a reciprocal arrangement and that the costs claimed have
been reasonably and properly incurred. Companies should not be expected to pay costs incurred
unnecessarily through the competition authority’s failure to act competently and expeditiously. It
should be noted also that the costs of responding to such investigations tend to be very high for the
company under investigation and consideration should be given to a reciprocal arrangement whereby
companies found not to have infringed competition law could seek some at least of their costs.

In respect of the CAT recovering its costs this would be a fundamental change in the way that courts
are funded and should not be done without consideration by Parliament. We would be concerned that
such a proposal could deter parties from properly pursuing cases before it, but permitting the CAT
discretion to waive a claim for costs could reduce this risk. The CAT would, however, have a financial
interest in that decision so there would need to be very clear guidelines as to the circumstances in
which it should waive its claim and both the competition authority and the alleged infringer should be
at risk of paying such costs. There will otherwise be a perverse incentive on the CAT to find in favour
of the competition authority. It would also be appropriate to give the CAT discretion in some
circumstances to claim costs from the “winning” party if actions of that party had contributed to
unnecessary costs being incurred.
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A competition regime for growth: A consultation on options for reform

Response to the Department for Business Innovation & Skills submitted
by Norton Rose LLP

Norton Rose LLP (“Norton Rose”) thanks the Department for Business Innovation & Skills (the
“Department”) for the opportunity to comment on the Government’s public consultation in
relation to the options for the reform of the UK competition regime.

The points raised by Norton Rose represent our views on the proposed options for reforming
the UK competition regime, based on our experience advising clients on UK competition law
issues, and are not made on behalf of particular clients it represents.

Norton Rose is an international law firm with experience of advising on competition law issues
through its offices based in the UK, mainland Europe, Asia, Africa, Australia and North
America. As an initial point we would note that the UK regime is generally seen as a global
leader in the competition law community and is to be commended for that. However, there
remains scope for improvement in several key areas - most notably antitrust enforcement
where there are real concerns with the current regime. In this context, we think the proposed
reform of the existing system is timely, but we would suggest caution is exercised as regards
making wholesale changes to a system which in many respects is an example for others
internationally.

In this paper, we address the following possible areas of reform:

1 The market investigations regime

2 The merger regime

3 The antitrust regime

4 The criminal cartel offence

5 Concurrency and the sector regulators; and
6 Merger fees and cost recovery

1 The market investigations regime

1.1 We are broadly supportive of the proposals to amend the market investigations regime
and have the following specific comments.

Cross-market investigations

1.2 This is a sensible approach in principle, provided that the practices identified across
markets are ones which are not only superficially similar but genuinely appear to give
rise to common competition issues across the relevant markets. However, there is a
concern that investigations covering multiple markets and multiple parties will be unduly
onerous and unwieldy - and contrary to the Government’s intention - lead to longer
investigations and less robust outcomes. |If this approach is to be pursued, great care
will be needed to ensure that multi-market investigations are sufficiently carefully
scoped as to be achievable, and that there is no incentive to pursue multi-market
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1.3

14

15

1.6

2.1

investigations simply in order to satisfy the relevant legal thresholds for initiating Phase
1 and Phase 2 reviews.

CMA reporting on public interest issues

One of the strengths of the UK competition regime is that it is able to focus objectively
on purely competition law issues, and not allow its thinking to be muddled by more
political “public interest” considerations. However, provided the relevant public interest
issues are framed sufficiently precisely - as with the mergers regime - we would
support this change in relation to market investigations since the CMA will have the
relevant investigative expertise and it would bring the markets regime into line with that
for mergers.

SME super-complaints

We support this provided that it is designed in a way which prevents spurious
competitor complaints to attack larger companies.

Procedural streamlining and increasing certainty

We support reduced timescales for Phase 2 investigations and the introduction of
timescales for Phase 1 in all cases. In our experience, the uncertainty of protracted
investigations is of itself a significant burden on business. We also support the other
suggestions to formalise the market study regime at Phase 1 by introducing
information-gathering powers and statutory definitions and initiation thresholds, given
that the lack of prescription in this area currently is something of an anomaly in the
system and the resulting clarity and efficiency should be welcome to business. Finally,
as regards fast-tracked referrals to Phase 2, we have some concerns that this will
undermine the current checks and balances of the current two-phase system, but
would support its being provided as an option where the parties which are subject to
investigation agree to it.

Remedies

All of the proposals aimed at making the remedies regime in mergers and market
investigations more proportionate and effective are in our view to be welcomed as
ultimately to the benefit of the parties under investigation as well as protecting effective
competition. The proposed amendments to Schedule 8 should provide greater options
for effectively targeted remedial outcomes. We also support the proposals for
streamlining the process for review of remedies. In particular, in merger cases the
“change of circumstances” threshold can act as unnecessary double regulatory barrier
where a new transaction constrained by the remedies would in any case be subject to a
fresh merger control review. We also support as helpful procedural improvements the
clarification of CMA powers in cases on remittal from the CAT and the removal of the
duty to consult on not making a Phase 2 market investigation reference except in
respect of persons who had expressly asked the reference to be made.

The merger regime

The consultation paper effectively sets out three main options for the future of the UK
merger regime:

. Option 1 - a move to a full mandatory regime
. Option 2 - a hybrid mandatory regime

. Option 3 - continuing with the voluntary regime, with some procedural
improvements

CEC-#3605413-v3 2
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The advantages and disadvantages, cost and benefits of each option are discussed
below.

Option 1

Paragraph 4.3 of the consultation paper explains that the main concerns prompting the
suggested introduction of a mandatory system are:

. first, the possibility of mergers escaping review by the competition authorities
entirely; and,
. second, the problem of “unscrambling eggs” in the case of completed mergers

that are later found to have resulted in a substantial lessening of competition.

As regards the first issue, we believe the situation has moved on from that described in
the 2007 Deloitte report referred to in paragraph 4.4 of the consultation paper. Now,
the combination of the increased work of the OFT’s merger intelligence unit and the
possibility for third parties to complain about transactions to the OFT means that we
would be surprised if the number of potentially problematic mergers escaping scrutiny
by the competition authorities was as significant as suggested by the 2007 Deloitte
report. Rather, in our experience the working assumption tends to be that most, if not
all, significant mergers will come to the OFT’s attention via one route or another.

As regards the second issue, it would be helpful to have more evidence of this problem
in practice in order to assess its magnitude. Clearly there have been some cases
where the issue of unscrambling eggs has proved problematic, but these appear
relatively rare. The consultation paper does not identify those problematic cases, but
mentions that since 2004/5, 14 of 25 cases in which a substantial lessening of
competition was ultimately identified were completed transactions’.  However, this
figure does not get to the heart of the issue - which is how many of those transactions
actually created significant problems in terms of designing appropriate remedies?

In fact, divestment remedies may not have been appropriate in all of those cases and
divestments in some of the remaining cases may have been relatively straightforward -
especially where assisted by hold separate undertakings. Thus of the 14 cases -
roughly two per year - it is likely that only a small proportion created significant
difficulties in unscrambling eggs.

In order to evaluate the seriousness of this concern, therefore, it would be more useful
to know the number of completed mergers in recent years where a substantial
lessening of competition was identified and the competition authorities either could not
or had great difficulty in achieving a suitable remedy because of the integration of the
businesses. If this concern is to be a main driver for change to the system, it would
also be helpful to see evidence of the costs involved in recent years in handling difficult
divestment cases, and in particular further consideration of whether the problems could
have been avoided or minimised by more extensive hold separate powers.

In fact, our view is that the more obvious advantage of Option 1 is that it offers
simplicity and certainty for business. A mandatory system requires straightforward,
“bright line” tests for notification (because of the possibility of penalties for failing to
notify). In most cases, therefore, the question of whether a natification to the
competition authorities is required should be relatively straightforward to answer, and
the parties can plan accordingly. This simplicity could even create overall savings in
regulatory cost for business as a whole, despite more notifications being made, if the
process involved in each notification became less complex (both in terms of the
analysis required to assess whether a notification should be made and the notification
process itself).

Paragraph 4.5.
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2.9 However, there are significant caveats to this potentially positive assessment.

2.10 The main potential drawback of a mandatory system is that it would require notification
of all qualifying transactions, regardless of their potential effect on competition, and
thus potentially generate a large volume of no-issue notifications. Preparing these
notifications could involve significant costs for business, in terms of management time
as well as adviser fees. Processing the no-issue notifications would also take up the
scarce resources of the CMA on administrative rather than substantive work. The
particular concern is that these additional costs and resources are likely to be largely
focussed on transactions which raise no or few competition issues - because
transactions raising significant competition issues would quite likely have been notified
anyway under the voluntary regime.

2.11 If a mandatory regime is to be pursued, therefore, it is important that it is designed in
such a way as to balance the need to review mergers that could realistically present a
significant competition concern against the cost of bringing in for review a large volume
of smaller transactions. The need for clear, certain jurisdictional tests in a mandatory
regime means the competition authorities simply cannot achieve the flexibility of a
voluntary regime (which currently allows the OFT to call in small mergers under the
share of supply test). Under a mandatory regime, it must be recognised that there is an
element of compromise: objective thresholds need to be set at a workable level which
will not catch the smallest mergers - and this may have to be regardless of the effect on
competition of those small transactions.

2.12 Option 1 as currently presented envisages turnover thresholds for mandatory
notification of UK turnover of £5 million for the target and worldwide turnover of £10
million for the acquirer. These thresholds are the same as those envisaged for the de
minimis exemption under Options 2 or 3, effectively meaning that under the new
mandatory system all transactions that are not de minimis would require mandatory
notification.

2.13 This approach would appear to cast an unusually wide net over UK transactions in
comparison with other jurisdictions. By way of comparison:

. under the French regime, for notification to be required, two parties to the
transaction must each have turnover in France of more than €50 million and
combined worldwide turnover of more than €150 million;

. in Germany, notification is required if the parties to the transaction have
combined worldwide turnover of more than €500 million, and one party has
turnover in Germany of more than €25 million with another party having
turnover of at least €5 million.

2.14 These tests seek to establish both (i) a minimum size for the parties involved in the
transaction; and (ii) some likely impact on the national market (because at least two
parties to the transaction have material activities there). The UK tests would catch all
but the smallest acquirers, and would not address the likely effect on the national
market at all.

2.15 The proposed thresholds are, therefore, too low and do not achieve the required
balance described above - they err on the side of catching too many transactions and
imposing too large a burden on business and the new CMA. If the thresholds are to be
relatively low there should at least be some sort of counterweight, such as a
requirement for both parties to achieve more than minimal turnover in the same market,
so as to weed out from the process those mergers which really have no potential anti-
competitive effect.

2.16 If the mandatory option is to be pursued the thresholds will require further consideration

to determine a more appropriate level. If the thresholds are set at a relatively low level,
it would become even more important to have a very straightforward procedural
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regime, with some sort of fast track or simplified procedure for transactions that clearly
raise no competition issues, to minimise the additional burden for business.

Option 2

2.17 Our questions about the hybrid regime revolve around whether it really addresses any
of the concerns that the consultation paper outlines as supporting a potential move to a
mandatory system. Our initial view is that this appears unlikely.

2.18 For smaller transactions, the voluntary regime will remain as it is. This means that,
below the mandatory notification thresholds, Option 2 will not do any more to address
the concerns outlined in paragraph 4.3 of the consultation paper - to ensure that all
relevant mergers are reviewed, or to address the issues regarding completed mergers.

2.19 Our second concern is that, as outlined above, the benefit of a mandatory regime
rather than a voluntary system is simplicity and clarity. However, effectively running
two parallel regimes - one for larger and one for smaller transactions - would seem to
add to, rather than remove complexity from the system.

2.20 For these reasons we do not regard Option 2 as particularly attractive.
Option 3
2.21 Although not described as such in the consultation paper, Option 3 appears to be the

existing voluntary regime with additional measures designed to address some of the
concerns mentioned above.

2.22 In terms of the costs and benefits of the voluntary regime, a clear benefit is the
flexibility it provides to business - allowing the parties to decide between themselves
how to approach any competition issues that may arise from a transaction (and who,
effectively, should take the risk of dealing with those issues). This can be important, for
example, in competitive bidding situations, where it may allow a bidder falling within UK
jurisdiction to proceed with its bid without waiting for competition clearance.

2.23 However, that flexibility also brings with it some lack of predictability which can actually
increase the costs of the system. Complex analysis may be required to assess
whether the OFT has jurisdiction under the share of supply test or whether there is
material influence as a result of a transaction, and further whether any substantive
issues arise such that a notification might be advisable. This process can create
additional costs for the parties and any measures that could be taken to reduce these
complexities would be welcomed.

2.24 As regards the additional measures that could be put in place to improve the voluntary
notification system, our view is that it is important that hold separate undertakings
should be individually tailored to allow for the circumstances of the transaction. The
current “one-size-fits-all” approach can be too blunt an instrument, preventing useful
and efficient integration from taking place (and thereby potentially thwarting one of the
benefits of the voluntary system).

2.25 We would therefore recommend keeping a degree of flexibility in the hold separate
provisions, and prefer the option under which the CMA could, in appropriate cases,
trigger a restriction on integration for a short period only, pending negotiation of
individually tailored undertakings.

2.26 There is also a proposal in the consultation paper (paragraph 4.38) to remove the
jurisdictional thresholds in the voluntary naotification regime, with the intention that this
should avoid the complex issue of analysing whether the share of supply test is met in
a particular case. We would not recommend this approach. While the share of supply
test is complex to apply and has drawbacks, it does at least provide a useful focus for
the analysis that needs to take place in order to decide whether there are grounds to
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2.27

2.28

2.29

2.30

2.31

2.32

notify a particular transaction to the OFT. This focus offers a degree (albeit limited) of
certainty for the parties involved.

Conclusion

Our view overall on the arguments for and against the three options is that, while there
are significant potential benefits that could be generated by an efficient and carefully
designed mandatory system (Option 1), the proposals as outlined do not guarantee
those benefits. With further consideration of the jurisdictional thresholds and an
appropriate simplified procedure for no- or few-issue transactions, a mandatory system
could offer advantages in terms of simplicity and certainty that may improve on the
existing voluntary regime. However, designing such a mandatory system would require
considerable further work and there is no guarantee that the perfect balance could be
struck between review of potentially anti-competitive transactions and the burden to
business of mandatory notifications. For this reason, on balance, we prefer that the
CMA keeps and attempts to improve the current voluntary system, at least in the first
instance.

We agree with changes to the current hold separate procedure, both in allowing the
CMA to trigger a statutory restriction on integration for a short initial period, and also in
encouraging individually tailored undertakings relevant to the transaction in question.
We would not welcome the removal of the jurisdictional tests in the voluntary regime.

Further ideas on streamlining the mergers regime

The consultation paper contains a number of suggestions for streamlining the mergers
regime. We have commented below only on those suggestions where we have a
relatively strong view on the likely advantages or disadvantages of the proposal.

Small merger exemption

We would welcome a clearly defined small merger exemption based on the turnover of
the parties to the transaction. The existing exception to the duty to refer for de minimis
markets can be difficult to apply in practice, because it requires the parties to assess
the turnover of the entire relevant market - a question which may depend on
information that is not publicly available about the turnover of the parties’ competitors.

Further, the exception also contains a significant element of discretion for the OFT in
terms of weighing up the potential costs and benefits of a reference to decide whether
a reference is proportionate. Given the nature of these small transactions, however,
the parties are usually not well placed to expend resources on a detailed analysis of
the relevant market and the costs and benefits that may arise from the transaction in
order to be able to predict the OFT’s approach - in fact, that is the very detailed
analysis that a de minimis exception seems designed to avoid. It appears more
proportionate to have a clearly defined exemption for small transactions that is easy to
apply, as the proposed Small Merger exemption would be.

Statutory timescales

We recognise that more use of statutory timescales in merger control might give added
certainty for business, but we note that the OFT has generally been disciplined in
reviewing mergers within the non-statutory periods for Phase 1 review. In addition,
there is some benefit to not having binding Phase 1 timelines in that this provides
potential flexibility in necessary cases to extend Phase 1 by a few days in order to
finalise issues arising at the last moment that would otherwise necessitate referral to
Phase 2 if they could not be resolved within a statutory timeframe.
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Phase 1 - information gathering and “stop the clock” powers

2.33 As above, there are some advantages to giving the OFT/CMA flexibility to manage
issues arising late within a Phase 1 investigation so as to avoid having to refer to
Phase 2. However, there is a significant concern that use of “stop the clock” powers in
Phase 1 gives the authority power to effectively extend Phase 1 at its own volition and
removes the certainty business has that Phase 1 reviews will be conducted within the
non-statutory timeframe as currently applied by the OFT.

2.34 It should be noted the UK 40 working day Phase 1 review is significantly longer than
Phase 1 in most jurisdictions (including at EU level and in the US where Phase 1
review is effectively one month), and granting the CMA the power to “stop the clock”
would create great uncertainty and difficulty for parties in planning transaction
timelines. Those jurisdictions where “stop the clock” powers do exist in Phase 1 (for
example, Ireland and South Africa) are a concern in international transactions where
there cannot be certainty - even in the absence of competition issues - that a
transaction will be cleared by a specific date. We note in this respect that competition
clearance is not a bar to completion in the UK, but also that a change to a mandatory
notification and suspensory system is under consideration, and that in any event
completion ahead of clearance is not commercially viable in many merger situations.

2.35 The key point underlying the “stop the clock” proposal is that the OFT is concerned it
has inadequate powers to gather information in Phase 1. In this respect we would
point out the following:

(@) the OFT has longer for a Phase 1 review than most competition authorities;

(b) the OFT has the “sanction” of a referral to Phase 2 if it does not receive
appropriate information from the parties;

(c) there is a strong incentive for parties to a merger to respond to information
requests in any event given they will wish to secure a Phase 1 clearance for their
transaction (indeed the transaction may be conditional on Phase 1 clearance);
and

(d) the concern in our experience arises more from the overly detailed and/or
broadly-targeted nature of OFT information requests than a failure of parties to
respond. Such OFT requests often require data in a form in which it is not held,
or in order to facilitate application of a complex economic model which is
inappropriate or unrealistic within an initial Phase 1 review. In this context, our
view is that the introduction of stronger information gathering powers and in
particular the ability for the CMA to “stop the clock” in Phase 1 would be a
harmful development for the UK merger control system.

Phase 2 - “stopping the clock”

2.36 Paragraph 4.50 of the consultation paper sets out a proposal for the CMA to be able to
“stop the clock” for a short initial period in anticipated mergers that are reviewed for a
Phase 2 investigation, in order for the parties to review their position and consider
amendments to the transaction or abandoning it altogether.

2.37 Given the very heavy burden that is placed on the parties in the earliest stages of an
investigation by the Competition Commission under the current regime, we would
regard this as a sensible proposal. In order to comply with initial requests for
information, parties often have to prepare and provide large volumes of material in the
first few weeks of a Competition Commission investigation. This considerable effort
may be wasted if the transaction is later significantly altered or does not proceed. A
short window to consider alternatives would seem to be a helpful solution to avoid this
problem.
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2.38

3.1

3.2

3.3

3.4

Phase 2 - early remedies

Given the extremely onerous nature of Phase 2 investigations - particularly for smaller
businesses - the possibility of parties offering remedies earlier in the process to reduce
this burden appears attractive in the first instance. The concern is how this would work
in practice, and whether the most onerous part of Phase 2 - the initial information
gathering - can be short cut in order to consider remedies. For this option to work, in
our view such remedies would need to be offered immediately after the Phase 1
reference (as the BIS proposal suggests). This would require parties being given a
statutory period of, say, two weeks from a reference to offer Phase 2 remedies in order
that the Phase 2 review may start on the basis of such remedies being offered rather
than launching direct into the very onerous process of information gathering.

The antitrust regime

The Government'’s starting point is that “antitrust cases take too long, and result in too
few decisions, thus having less deterrent effect on anti-competitive activity than they
should”. We agree that investigations under the Competition Act prohibitions have
taken too long in recent years and this may have damaged the reputation of the regime
from both a practitioner perspective and the perspective of business. Striking
examples are the ongoing Dairy investigation which related to conduct in 2001-2003;
the Tobacco case which is now on appeal in relation to behaviour occurring in 2000-
2002; and the British Airways/Virgin Atlantic case which has still not reached a decision
despite British Airways agreeing a settlement in August 2007.

There is also a concern that the time spent in bringing cases through to decision is self-
defeating as withesses and parties (including leniency applicants) necessarily become
disengaged from the process in the course of such delays. We recognise that recent
efforts by the OFT to address this (for example the relatively quick progress to decision
in the Reckitt Benckiser and Motor Insurance cases), but agree that the Government is
right to highlight this as a policy concern.

In seeking to address the shortcomings of the current antitrust regime, three options
are set out in the consultation paper, each of which presents potential improvements
and potential drawbacks. However, the consultation paper does not address a number
of features which, in our experience of investigations under the Competition Act
prohibitions, contribute in large part to the delay and uncertainty inherent in the current
system. In particular, several Competition Act investigations in recent years have:

(@) focused unduly on behaviour which is novel and at the limits of the scope of the
prohibitions, rather than concentrating on clearly anti-competitive behaviour
(“pushing the envelope” of the “object” infringement category in particular);

(b) focused on “high impact” cases involving household names despite there not
being sufficient evidence to lead to quick decisions, rather than seeking to
pursue the “low-hanging fruit” where less high profile companies may have been
involved, but where the evidence of an infringement may have been stronger;

(c) spent a disproportionate amount of time on “access to file” issues - an area
where the need for procedural reform is vital and has been recognised by the
OFT (in particular through creating “confidentiality rings” etc); and

(d) featured inadequate resource to push cases through quickly, and such high
turnover of staff on investigations that there has been significant loss of
continuity and a confirmation bias concern as staff inherit the views recorded by
predecessors rather than properly analysing the evidence afresh.

In respect of the points above, we note that the need for the resource issue to be
addressed in the context of this review is fundamental. Reorganisation without
addressing the underlying resource constraint is unlikely to achieve Government’s aim
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of more and faster Competition Act decisions. While we acknowledge that justifying
increased resource to the CMA in the current climate is difficult, the logic of
Government’s view that a strong competition regime will engender growth and
economic recovery, and the OFT’s calculations that its actions have led to economic
benefits far in excess of its costs, suggest that additional resource would be revenue-
generating investment for the taxpayer®. It is our view, that regardless of the model of
antitrust enforcement adopted, a well resourced competition authority is likely to
produce better outcomes.

A further core observation in relation to the antitrust regime proposals is that these
appear to focus primarily on improving due process and confidence in the Competition
Act regime rather than ensuring more and faster decisions per se. It appears to us that
there is a fundamental conflict between the desire for greater deterrence through more
and faster decisions, and a desire to increase confidence in the regime though
improved due process and transparency, i.e. ensuring justice is not just done but seen
to be done. While the former would appear to point to less rigorous examination and
streamlined processes, the latter would require more detailed scrutiny and opportunity
for parties to make representations on the cases against them.

Our view is that the Government should have in mind as a priority in these reforms the
need for confidence in the system - the current position of almost all OFT decisions
going to appeal at the CAT (potentially because parties feel that it is only at this stage
that they get a fair hearing), and the defeats for the OFT before the CAT (for example
in the recent Construction cases) suggest that this is an area in need of reform. The
hope must be that a more robust system in terms of process will encourage the CMA to
pursue cases which are more clearly anticompetitive and thus to increase the
throughput of cases and hence overall deterrence. But such changes will take time,
and any significant change to the regime will take time to bed-in and may lead to further
unforeseen complications.

Having made these initial comments, we now turn to the three options proposed by the
Government.

Option 1

Option 1 would effectively maintain the status quo but proposes streamlining the OFT’s
existing procedures. While the proposed improvements are to be welcomed - such as
the commitment to greater transparency and greater clarity on investigation timetables -
they do not appear sufficient overall to tackle the problems with the current system. In
particular, proposals:

. to establish a team to test ways to speed up the process;

. to narrow the scope of investigations;

. to put in place a more sophisticated information gathering process;
. to set more robust enforcement deadlines;

. to allow early resolution in appropriate cases; and

. to improve internal case-team efficiency generally

do not seem radical enough to address the problems with the current procedure.

See OFT Annual Plans for details of estimates of economic benefit of OFT interventions in comparison to
operating costs. Fines imposed by the OFT for anticompetitive behaviour are also returned to the public
purse and thus mean the OFT has been directly revenue-generating in recent years. The OFT'’s
publication this month of a report on the financial benefit of its decision in the Napp Pharmaceuticals case
is further evidence that the investment in competition enforcement leads to net economic benefit.
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3.9 Among the problems identified as underlying the rationale for reform is that there are
too few cases. Though the paucity of cases may not be ideal with regard to the
system’s intended deterrent effect, we do not think the fact that there are too few cases
should be viewed as a problem per se. Our view is that the burden of the current
system and the complexity of the cases pursued are among the reasons for this and as
such the Government'’s priority when assessing the current regime should rather be on
the quality of the procedure in case investigations.

3.10 Thus, with the focus on improving quality of procedure, the time taken by the
enforcement process must be addressed by the reform. In particular, change must be
made with regard to the lack of clear deadlines and timeframes (this is discussed
further below). Similarly, given the importance of ensuring due process and that
business is protected by Article 6 of the European Convention on Human Rights
(“ECHR"), transparency must be a key focus with this reform. To ensure an efficient
system of tackling anticompetitive behaviour, it must have the confidence of the parties
who engage with it, as well as the wider business community, if its decisions are to
have the required deterrent effect.

3.11 In this context, our view is that Option 1 represents more of the same and fails to take
the opportunity presented to change a system which has lost, or is at least in danger of
losing, business and practitioner confidence.

3.12 The fact that the vast majority of antitrust cases currently go on to full merits appeal at
the CAT means the current administrative model (with the OFT is the primary decision
maker as well as the investigator and the prosecutor) is to an extent combined with the
prosecutorial approach (as there is a full merits review at the CAT), and the duration of
investigations increased as a consequence. While certain streamlining of the
investigative procedure is to be welcomed (in particular as regards access to file where
the number of documents involved in cartel cases can mean a process lasting years
and at huge costs to both the OFT and business), this should be part of, but not the
whole reform. What this reform should seek to do is ensure a more thorough
consideration of the evidence and hearing of the parties’ views pre-decision to ensure
parties’ need for appeal to the CAT is reduced and reliability of decisions is increased.
We do not think the reforms suggested under Option 1 are sufficient to lead to such a
fundamental change of approach.

Option 2

3.13 Option 2 proposes to create an internal tribunal or “panel” in the newly-formed CMA.
This tribunal it appears to us would be best constituted by former members of the
Competition Commission - i.e. experts with the authority, objectivity and independence
to question the case teams’ view and to give greater credence to arguments by the
parties than is currently the case.

3.14 An independent tribunal would operate so that views of the competition authority and
business are argued at an earlier stage than is currently the case - i.e. there would be a
“merits” hearing within the CMA with the internal tribunal then being the decision
maker, rather than the case team. This option has several attractions:

(@) It suggests parties could have greater confidence in a full and open hearing than
under the current procedure;

(b) It would require the case team to put their case to the test and persuade the
decision maker in an open forum - publication of submissions made by the case
team and the parties, as well as the tribunal’s decision would give the process
even greater transparency and accountability;

(c)  The rigour of this process might encourage more focussed pursuit of cases by

the CMA case teams, and concentration on cases where the evidence is
stronger and the theory of harm more apparent.
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3.15

3.16

3.17

3.18

However, there are also concerns with this approach:

(@) The fact that the internal tribunal would be part of the same authority as the case
team is always going to lead to a concern of bias in its decisions. Indeed, there
may well be indirect (as well as possibly direct) pressure on members of the
tribunal to take decisions in support of their case team colleagues, and more
widely to further the reputation of the CMA. In this respect, we note the
proposed safeguards, but our concern that these are inadequate - or at least will
be seen to be inadequate - remains;

(b) In this context, our experience of hearings at the European Commission is that
these do not fulfil the role envisaged by the internal tribunal and there is a
significant concern that these do not meet the necessary standards for an
independent decision maker;

(c)  The suggestion that the appeal to the CAT following a decision by the tribunal
would be limited to judicial review grounds is therefore a key concern with this
approach, and we would suggest that a full merits appeal to the CAT be retained.
If the internal tribunal system proves successful and CAT decisions consistently
uphold those taken by the tribunal, the incentive of parties to appeal to the CAT
will be reduced?®;

(d) A further concern with the internal tribunal is that it would not be able to properly
consider complex economic evidence. We disagree and submit that if an
internal tribunal is to be used, the internal hearing and submissions of evidence
beforehand need to be structured in such a way that there is proper
consideration of all the evidence - including economic evidence - such that the
tribunal is able to reach an authoritative decision (in this respect we believe an
internal panel may be better placed to fully assess the totality of evidence than
the CAT under a full prosecutorial model).

Ultimately, our main objection to Option 2 relates to the insufficient appearance of
independence. Currently, Article 6 ECHR’s requirement of an independent and
impartial tribunal is met only by virtue of a full merits appeal to the entirely independent
CAT. To replace this full merits hearing with a merits hearing before an internal tribunal
within the same body that investigates and adjudicates would cast doubt over whether
the appearance of independence remains intact. It is thus fundamental that the full
merits appeal to the CAT remains, and it will then be incumbent on the internal tribunal
to make robust decisions such that these are not consistently overturned or diluted on
appeal to the CAT.

Subject to this condition, we believe Option 2 is an attractive option, and one which
could lead to both more robust decisions, and ultimately more rapid decisions, although
these changes may take some time to bed-in. We would advise against different
procedures for Chapter 1 and Chapter 2 cases as has been suggested, and would
recommend that trying to keep the procedure as clear and simple as possible for all
investigations will have a positive effect in terms of business engagement. The
Competition Commission’s practice of publication of administrative timetables is a good
example in this respect (although we acknowledge the incentive for cartelists to
cooperate with meeting timetables is less than for parties in merger and market
investigations).

Option 3
Option 3 proposes the adoption of a prosecutorial approach so that the new CMA

would investigate cases and prosecute them before the CAT which would be the
decision-maker and impose any penalties.

The incentive for parties to appeal to the CAT currently is strong precisely because of the frequency with
which it has significantly reduced - or even overturned - the penalties imposed by the OFT.
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3.19 The advantage of this option is the complete separation of investigator and decision-
maker, and we think this would go a long way to restoring the credibility of the regime in
the eyes of those who have been investigated, and for the wider business community
as it would more clearly ensure that justice is not only done but seen to be done.

3.20 The discipline of having to prosecute cases would also mean the CMA was more likely
to focus on cases with clearer theories of harm and where the chance of successful
prosecution is higher. In our view, a regime which consistently and successfully
prosecutes obviously anti-competitive behaviour will achieve a greater deterrent effect
than one which seeks to prosecute less obviously anti-competitive behaviour and novel
infringements with mixed results. However, this should not be a disincentive to the
CMA pursuing novel cases in areas where there is a real competition concern - the
issue here would be of it not being afraid to lose cases before the CAT, and (as alluded
to above) of it having the resource to be prepared to commit to these more novel
prosecutions.

3.21 A further advantage of the prosecutorial model would be involvement of the competition
bar in assisting in preparing prosecutions at an earlier stage in investigations. The
addition of this expert input may lead to faster processing of cases and better selection
of cases which are likely to lead to successful prosecution. The Article 6 ECHR
concern would also not arise with the CAT as the decision-maker, although we would
advocate a full merits right of appeal to the Court of Appeal from the CAT (as would
exist in other civil cases with appeals from High Court decisions).

3.22 However, despite the positive points above, we do have certain reservations about a
move to a fully prosecutorial system:

(@) One of the concerns is that the CAT might be presented with a large amount of
documentary evidence. In modern cartel cases where evidence can run to
perhaps many thousands of documents, and where complex economic
arguments and analysis may be crucial, this could lead to concerns of the burden
on the CAT being too great to be supported by the current institution. Whether
this issue of volume of work could be addressed by expanding the CAT (and
perhaps involving current Competition Commission members in this exercise)
should be considered.

(b) A second concern is the impact a prosecutorial model would have on the
duration of cases. Even under the current regime, scheduling of a significant
appeal hearing can take over a year (as for example has been the case with the
Tobacco appeals). With the increased volume of work that having the CAT as
initial decision-maker may bring, this delay is likely to increase significantly
without substantial further CAT resource.

(c) A related consideration is whether the move to a prosecutorial system in itself
would be efficient or would lead to more drawn out preparation of cases by the
CMA - and potentially significantly increased public costs from the greater
involvement of counsel pre-decision. There would be an equivalent increase in
costs for businesses which would be required to involve counsel to represent
them before the CAT. This would be a significant burden particularly for smaller
businesses and may lead to inappropriate incentives to settle cases driven by
fear of legal costs rather than belief that actual anticompetitive behaviour has
occurred.

3.23 We believe the detail of the various proposals will be critical to their success, but on
balance Option 2 combined with retention of a full merits appeal to the CAT is likely to
prove the most practicable way to improve the current regime without overburdening
businesses or the system to the degree that a full prosecutorial model may do.
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3.24

3.25

3.26

3.27

4.1

4.2

4.3

Further issues raised in the consultation paper

In addition to the key question of reform of the current administrative model, the
consultation paper raises certain other issues.

Of these by far the most important in our view is the suggestion that timetables be
introduced in antitrust enforcement. The current legal position is unclear as to whether
there is any limitation period beyond which the OFT cannot investigate historic conduct,
with the OFT’s view being that it has the power to look at behaviour going back as far
as the introduction of its Competition Act powers in 2000. We do not believe this is a
healthy position and feel that aligning the Competition Act regime with the Limitation
Act 1980 as applied in tort cases (i.e. six years from the end of the relevant
anticompetitive behaviour or awareness of this behaviour). The key question here is
what action the CMA would have to take within the six year period - sending a
questionnaire to a party or otherwise notifying them that they are under investigation;
issuing a statement of objections, or even a final decision (under the administrative
model); or (should the prosecutorial model be adopted) taking an action to the CAT for
decision.

Given that the Government has recognised the concern with the length of antitrust
investigations, we believe that the introduction of statutory timetables for Competition
Act investigations will create a discipline within the CMA that should result in increased
throughput of cases. The CMA has the power to impose significant penalties for failure
to provide information within given timelines, and these could be amended to follow the
Competition Commission (and European Commission) powers allowing daily financial
penalties in the context of investigations subject to statutory timescales. We would
hope that statutory timetables would also encourage the CMA to focus on core
evidence and expedite interviews and other information gathering rather than allow
such processes to drag out®. In this respect (and as noted above) reform of “access to
file” in Competition Act cases is crucial to prevent these procedures distracting the
CMA from focussing on its investigations.

In the context of making administrative or statutory timetables workable in antitrust
investigations, we agree that amendments to the offences under the Competition Act
and Enterprise Act for non-compliance with an investigation would be appropriate. In
our experience, the threat of sanction for non-compliance with deadlines that are
currently available to the Competition Commission and to the European Commission
(i.e. daily fines) are more effective than the criminal powers currently available to the
OFT but which to date have never been used. For such sanctions to be effective the
burden on the authority in applying them has to relatively small, such that they can be
brought to bear quickly without distracting from the main investigation or requiring
significant additional resource.

The criminal cartel offence

The consultation paper proposes the removal of the “dishonesty” element from the
criminal cartel offence. Four options for achieving this are put forward, with the
Government favouring Option 4 - to remove “dishonesty” and amend the offence so
that it does not include agreements made openly.

We do not believe that the case for removing the “dishonesty” element of the criminal
cartel offence has been made out.

We therefore do not support any of the four options for change set out in the
consultation paper - in our view, the status quo should remain in the absence of
compelling evidence that the current wording of the provision is unworkable.

An example in one case we are working on currently is an individual being required to provide a fourth
interview to the OFT some four years after they were first interviewed despite having already provided a
detailed witness statement in relation to conduct spanning a period five to nine years ago.
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Absence of justification for policy change

It is by no means clear that there is any real justification or need for a change to the
current wording of the cartel offence at this time. The consultation paper indicates that
the rationale for removing “dishonesty” is to make it easier for the OFT/CMA to bring
successful prosecutions. There is a concern that the deterrent effect of the offence is
weakened because there have been so few cases, and that the dishonesty element is
one of the reasons “that has been suggested” - although it is not clear by whom - for
the small number of cases®. The case advanced for removing dishonesty therefore
appears to be two propositions: (i) that the limited number of cases has weakened the
deterrent effect of the cartel offence and (ii) that it is too difficult to prove dishonesty
and that this is to blame for the limited number of cases to date. We do not believe that
either of these propositions is, in fact, established by the evidence.

As the consultation paper acknowledges, the purpose of the cartel offence is to provide
an additional deterrent to involvement in hard-core cartels by targeting the individuals
that are responsible for the business’s involvement. In our experience, the prospect of
prosecution for the offence has achieved this purpose by encouraging a greater
appreciation of individual responsibility for competition compliance within businesses.
The prospect of personal criminal liability, with the attendant risk of fines and
imprisonment in particular, is something that resonates with senior management.

We note that the OFT has to date only taken forward two criminal prosecutionsﬁ.
Additional cases would certainly strengthen the public’s perception of the OFT's
determination and capability to go after individuals. However, we do not believe that
the fact that the OFT has, to date, only taken two cases to trial (one of which resulted in
custodial sentences for the three individuals concerned) has eroded the deterrent value
of the cartel offence. It would be a different matter if the OFT had taken a number of
prosecutions and failed to achieve convictions from a jury - but this is simply not the
case. In addition, it is striking that it is not claimed that there have been cases where
the dishonesty requirement has deterred the OFT from taking prosecutions.

In reality, the relative inactivity of the OFT in relation to the offence probably reflects a
number of factors, for example the lack of obvious hard-core cartel cases in recent
years, the granting of no action letters under its leniency program and the fact that
other cases are still in the pipeline7. The OFT'’s limited experience and/or internal
capacity in this area may also be a factor, but such concerns should be addressed
through increased resources rather than by lowering the bar for conviction.

There is, as far as we are aware, no evidence that the “dishonesty” element makes the
prosecution of the offence unattainable. The consultation paper refers to “criticism” of
the Ghosh® standard that has “persisted and intensified”® but this is not explained and it
ignores the fact that dishonesty is a well understood element of a number of other white
collar crimes such as fraud.

Rather, in stating the case for change, the consultation paper re-assesses the
dishonesty requirement against the three aims for its inclusion in the original
formulation of the offence and concludes that there are four problems. In our view,
these supposed problems are more apparent than real:

. Ensuring the offence does not apply to agreements that would be lawful
under the civil antitrust prohibitions: The consultation paper suggests that

10

Consultation paper, paragraph 6.6.

The prosecutions in respect of the marine hoses cartel and the abandoned prosecutions against the
alleged surcharge price fixing arrangement between British Airways and Virgin Atlantic.

For example, we note that the OFT website lists three ongoing criminal investigations - concerning
commercial vehicle manufacturers, the automotive sector and the agricultural sector.

R v Ghosh [1982] QB 1053; [1982] 2 All ER 689.

See consultation paper, paragraph 6.14.

See, for example, the offences set out in the Fraud Act 2006, sections 2 to 4.
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the dishonesty element introduces a “significant lack of certainty” in terms of the
categories of agreements captured by the offence, “especially for business and
their executives™™. No evidence of this uncertainly is provided, nor any
examples of business executives stating that they struggle to understand how
involvement in hardcore cartel activity is dishonest or that they have difficultly in
understanding what dishonest behaviour means more generally. In our view,
business people readily understand what is meant by “dishonesty” and most will
have awareness that involvement in hardcore cartel activity would be regarded
as dishonest.

. Reducing the likelihood that conviction would depend on judgments taken

on detailed economic evidence: The consultation paper suggests that this
objective has been undermined because the courts in the pre-trial rulings in the
British Airways/Virgin Atlantic criminal case recognised that the defendants might
adduce economic evidence to contend that they were not dishonest because
they believed their actions did not have detrimental effects on consumers. We
do not agree that this means that trials would have resulted in the jury being
asked to deliberate on a detailed economic analysis for and against whether
dishonesty was present - evidence of economic effects might conceivably be
relevant to an argument by a defendant that an ordinary and honest person
would not regard activity as dishonest, but this does not mean conviction
requires a jury to evaluate the economic effects (positives and negatives) of the
activity in question. The question for the jury will remain focused on the
perception of the conduct as dishonest (on both an objective and subjective
basis, as set out under the Ghosh testlz), not the economic effects of that
behaviour.

. Providing juries with a test that is recognised and which signals the
seriousness of the offence: The first problem stated under this aim is that
there is “only moderate support” for a criminal cartel offence defined around
dishonesty and that juries may not therefore be ready to make convictions. This
conclusion appears to be based solely on a single study published in 2007 by the
University of East Anglia, and the finding that only six out of ten of the people
interviewed believed that price fixing is dishonest. A survey of the views of
“people in the street” does not provide evidence of how a jury will apply the legal
test of dishonesty, as directed by the court, to the facts of a particular case. As a
second problem, the consultation paper suggests that proving dishonesty in
cartel cases may be particularly difficult because the individuals involved may not
be clearly motivated by personal gain. We think this concern is overstated,
which may be implicit in the acknowledgement that this concern “is yet to be
properly tested’- it does not follow that the absence of evidence of direct,
personal benefit would render engagement in cartel activity as not being
dishonest.

4.10 We do not therefore accept that dishonesty is too difficult to prove.
Divergence from the approach taken in other jurisdictions

411 We note also that the consultation paper states that Government’s consideration of
changing the offence provision is in the context of the UK’s approach in this area
diverging from the approach taken in the United States, Australia and Canada, where
“dishonesty” is not a part of the comparable criminal offence. We would not have
thought that the fact of divergence from comparators in these countries is a sufficient
reason for change in the UK, and expect that the differences will in many respects
reflect policy decisions made in the context of different legal systems and traditions.
For example, none of the countries stated will have to contend with the problem
created by Regulation 1/2003, which requires that the criminal offence must be

1 Consultation paper, paragraph 6.12.

See consultation paper, paragraph 6.7.

CEC-#3605413-v3 15



A
10 June 2011 NORTON ROSE

sufficiently distinguishable from the civil prohibition to be applied where the European
Commission has opened a civil investigation.

Objection to the removal of dishonesty

4.12 There is a more fundamental objection to the removal of the dishonesty requirement - it
would create a strict liability offence that would be satisfied where a person had entered
into or implemented an arrangement that falls within the list in section 188(2) of the
Enterprise Act 2002. This would remove the mens rea element of the offence
altogether and make it entirely satisfied by the nature of the arrangement rather than
the defendant’s state of mind. The effect would be the loss of the distinction between
the criminal offence and civil prohibition as it applies to hard-core infringements. More
importantly, it would strip out the moral element that demonstrates the particular
reprehensibility of engaging in hard-core cartel conduct in the knowledge that what they
were doing was wrong, and that society regarded it as wrong. In our view, this would
remove the essence of conception of the cartel offence, which was to target immoral
engagement in the worst kind of anti-competitive conduct with serious criminal
sanctions.

4.13 It must be remembered that the offence carries the possibility of a lengthy custodial
sentence (of up to five years) and/or a significant fine. A requirement that the
prosecution present evidence to demonstrate an awareness of the dishonest nature of
involvement in an infringement is not therefore out of step with the seriousness of the
consequences that can follow.

Views on the four options

414 None of the four options outlined under consideration would provide an improvement to
the current wording of the offence provision. Each of the options would either create
new problems or would not achieve the benefits outlined in the consultation paper.
Many of these drawbacks - such as removing the distinction between the civil law
prohibitions and the criminal offence - are identified in the consultation paper itself, so
for the most part we restrict our comments to additional issues that arise:

. Option 1 - removing “dishonesty” and introducing prosecutorial guidance:
Contrary to the claim that this would provide “much greater clarity for business”,
we believe this would result in less certainty than applies at present. Guidance is
just that - it would not be binding on prosecutors, but merely a set of criteria to
which they would have regard. Thus business could not be sure whether or not
particular activity would be prosecuted even if that activity matched a situation
described in the guidance. More importantly, making prosecution subject to
prosecutorial guidance would send a strange message - the offence would be
broadened to say that all hard-core cartel activity is a criminal offence, but only a
subset is likely to be subject to sanction by prosecution. This would be a difficult
to present in corporate compliance messages and undermine the deterrence
objective. This is completely different from the law saying that certain types of
hard-core activity constitute a criminal offence and should expect to be
prosecuted, subject to evidence. Prosecutorial guidance also raises difficult
qguestions about by whom it would be drafted and how and when it might be
revised - business would be uncomfortable with the OFT or CMA being given
free rein to determine and revise the guidance outside of Parliament’s
supervision. This would add to uncertainly and, as identified in the consultation
paper, raise issues under Article 7 ECHR.

. Option 2 - removing “dishonesty” and including a white list: This option
would raise the same problems as Option 1 in terms of uncertainty, in particular
because of the intention that the list would be revised from time to time to be
consistent with “emerging law and policy”. More fundamentally, it suffers from
the intractable problem that the offence would be more likely to be regarded as
national competition law, and therefore be rendered unusable by virtue of
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Regulation 1/2003 in circumstances where the European Commission had
opened a civil investigation. The deterrence effect of the offence would therefore
be significantly weakened in the context of pan-European infringements.

. Option 3 - replacing “dishonesty” with “secrecy”: This option is perhaps the
least objectionable of the four put forward. In particular, it carries the least risk of
losing the distinction between the civil and criminal prohibitions. However, we do
not believe it is preferable to the current wording of the offence for a number of
reasons.

0] First, it is difficult to conceive how the secrecy element would be applied.
Would it be the fact of secrecy that would trigger the offence, or an
intention on the part of the individual concerned that it should remain
secret? If it were the former, then the determination for the court would be
whether anyone outside the cartel knew of its existence. The evidential
focus would be therefore on the knowledge of third parties, rather than the
defendant’s appreciation that the activity was morally reprehensible. If, in
contrast, intention towards secrecy was the focus, then this would have
the perverse consequence that an individual that did not intend to conceal
- and took no action to conceal - an infringement, would not have
committed the offence.

(i)  Second, and more fundamentally, defining the offence by reference to
secrecy makes the offence one of keeping an infringement secret
(whether by luck, coincidence or the result of active concealing steps),
rather than engaging in anti-competitive conduct that is deliberate and
contrary to acceptable business practice. This risks sending a message
that the mere act of secrecy is the most abhorrent element, when in reality
secrecy generally will be a consequence of knowledge that the activity is
dishonest.

. Option 4 - removing “dishonesty” and excluding agreements made openly:

This option is impractical and unrealistic. It ignores the fact that commercial
agreements are generally subject to obligations of confidentiality, to protect
commercial terms from disclosure to competitors and to customers. A
requirement to publish agreements would cut across this basic tenet of business
conduct. It also raises uncertainties about the extent of disclosure that would be
required and the need for defences for innocent omissions - for example, how
could a business be sure that it had notified all of its customers? How much
detail would need to be provided - the mere fact of the arrangement, or a full
justification of its beneficial effects? In terms of possible defences, would an
honest failure to notify provide an excuse and, if so, would this be any easier to
prove that dishonesty in the current wording? We suspect that these questions
would raise significantly greater uncertainties than are claimed to apply to the
dishonesty element.

Conclusion on the cartel offence provision
4.15 To summarise our views on this section:

. We do not agree that the dishonesty element of criminal cartel offence should be
removed, and we do not support any of Options 1 to 4.

. Any changes to the offence should only be considered when there is clear
evidence that the dishonesty element is an impediment to prosecutions being
secured, for example that juries are unwilling or unable to convict individuals that
have directed hard-core cartel activity. We are not aware of any such evidence
either in the consultation paper or elsewhere.
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. A decision to make it much easier to prosecute the offence by making it a strict
liability offence requires asking a different policy question, which is whether all
individuals involved in cartel activity should be open to prosecution for a criminal
offence regardless of a jury’s view of the conduct and the person’s own belief at
the time. However, any consideration of options that would have this effect must
be weighed seriously against the requirement under EU law to distinguish
criminal provisions from the comparable civil prohibition and the seriousness of
the sanctions that apply to convicted individuals, which includes imprisonment.

Concurrency and the sector regulators

We agree with the Government’s view that the sector regulators should retain their
concurrent competition law and market investigation powers, even though this makes
the UK competition law regime unique in the EU.

We consider that providing the sector regulators with a possibility to either use their ex-
ante regulatory powers under the special regulatory regime applicable to the industry in
question, or their ex-post competition law powers to regulate their respective sectors,
provides for a more effective and efficient regulation of the different regulated sectors in
increasingly competitive markets. This is on the grounds that:

(@) The sector regulators have the relevant industry expertise;

(b) Regulated companies will only need to deal with one regulatory body with one
set of objectives and approaches;

(c) One regulatory body has a complete overview of the market conditions of the
sector in question, which would encourage an integrated application of
regulatory and competition law powers in the sector in question;

(d)  There will be no need for a complex interface between the sector regulators’
duties and powers on the one hand and the CMA’s duties and powers on the
other; and

(e) Crucially, considering that it is intended (increasingly) to open up the regulated
sectors to competition and to move away from regulation, it is important to
provide the sector regulators with the necessary competition law powers. If the
sector regulators were to have no competition law powers, they would continue
to rely on their ex ante regulatory powers to regulate the sectors in question,
which would be likely to hinder the development of effective competition in the
sector.

Provided there is to be effective and efficient co-operation between the sector
regulators and the CMA (see paragraphs 5.6 and 5.7 below), we do not foresee the
concurrent application of competition law to have any negative impact on the consistent
application of competition law across the different regulated sectors and non-regulated
industries.

Encouragement to use competition law powers

We consider that the sector regulators should be strongly encouraged to use their
competition law powers in preference to their regulatory powers where possible and
appropriate. It may be that a statutory obligation preventing the regulator in question
from taking regulatory action, if it considers that the most appropriate way of
proceeding is under its competition law powers - as is currently applicable to Ofgem,
Ofcom or ORR - is the most efficient and practical way to achieve this.

Such a statutory obligation should be supplemented by a common set of guidelines for
the sector regulators as to when competition law powers may be appropriately used.
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5.6

5.7

Such guidelines would, in our opinion, increase the regulators’ understanding of the
suitability of competition law rather than regulation to resolve certain issues, which - as
set out above - should be encouraged in markets increasingly open to competition. A
common set of guidelines would also increase a consistency of approach between the
different sector regulators. The guidelines would align the regulators’ approach with
that of the CMA and encourage the regulators both to have regard to precedents
established outside their respective regulated sectors and to establish precedents
themselves.

Effective and efficient mechanism for concurrency to work in practice

Finally, in order to establish an effective and efficient mechanism for the concurrent
application of competition law and to avoid an inconsistent application of competition
law across the different regulated sectors and non-regulated industries, we consider
that the way in which concurrency currently works in practice should be improved.

To this end, we support the Government’s suggestions to establish the CMA to act as
pro-active central resource and to give the CMA a bigger role in the concurrent
application of competition law based on the role of the European Commission in the
European Competition Network:

(a) Establishing the CMA as a pro-active central source of expertise would, in our
view, set up an efficient system of resource-sharing by way of the CMA acting as
advisor to the different regulators and seconding CMA staff where needed or
desirable. We believe that such a system would lead to an increasingly
consistent application of competition law across the industries and would deal
with any possible capacity constraints (and consequent possible unwillingness)
on the part of the sector regulators to take on resource-intensive competition law
cases.

If there were to be a legislative change to permit joint sector regulator/CMA
competition law investigations, it would obviously be necessary for there to be
clear provisions as to which regulatory body would be responsible for taking the
final decision so as to avoid uncertainty for business.

(@ We think that giving the CMA a case-allocation and oversight role in the
concurrent application of competition law, akin to the European Commission’s
role in the European Competition Network, would greatly assist and improve the
efficiency and effectiveness of the application of the concurrency regime.

We envisage that in this role, the CMA would be notified by the sector regulators
prior to any opening or closing of a competition law case; that the CMA and
sector regulators would agree at an early stage to transfer cases between
themselves; and that there would be ongoing communication and exchange of
information between the CMA and regulators in relation to progress of a
competition law case.

The CMA would be able to take over the running of an ongoing competition law
case, if it was considered “best placed” to act on the case or if there were
concerns about regulator’s (proposed) approach to the case. We agree with the
Government’'s proposal that the CMA might be better placed to act on a
competition law case where either: (i) there are resource constraints on a sector
regulator which cannot be alleviated by the secondment of CMA staff; (ii) the
CMA has demonstrably greater expertise or experience; (iii) the case gives rise
to novel features or wider strategic implications; or (iv) there is a need to adopt a
decision to develop competition policy.
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6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

Merger fees and cost recovery
Merger fees

We do not think that any of the options for increasing merger fees set out in paragraphs
11.7 to 11.15 of the consultation paper can be justified. We consider the scale of the
proposed fees, under any of the options, to be excessive, disproportionate and unduly
burdensome on legitimate transactional activity.

We would make three points of principle.

First, UK merger control fees are already extremely high, such that any increase would
be excessive, and would bring the UK system wholly out of line with merger control
fees in comparable jurisdictions in modern developed economies.

Many merger control jurisdictions - including, importantly, the EU Merger Regulation
regime - make no charge at all. Even in those countries which do impose charges, the
charges are significantly lower than current UK merger control fees, let alone any of the
options proposed in this consultation. This is apparent from the evidence on the
position in other comparable jurisdictions in the Appendix - Merger fees in other
jurisdictions.

The second point is that having merger fees this high, while there is no fee whatever for
notifications to the European Commission, has the perverse effect that larger
businesses (which are more likely to exceed the turnover thresholds giving rise to EU
jurisdiction) pay no filing fee whatever, while smaller British businesses (subject to
national UK merger control jurisdiction, rather than the EU Merger Regulation) pay
substantial - and, under these proposals, substantially increased - merger fees. The
regulatory burden thus falls primarily on smaller businesses. It is hard to see how this
is consistent with the Government’s policy of protecting and encouraging SMEs in the
United Kingdom.

A third point on the consultation paper’s proposals for merger fees is that it is hard to
see, as a matter of principle, why there should be full cost recovery - in other words,
why merging parties should pay the cost of merger activity being policed with a view to
preventing losses of competition in UK markets.

Merger control is not solely, or even primarily, in the interests of the merging parties. It
is in the public interest generally: the UK economy as a whole, and all of us in society
(not least in our roles as consumers), benefit from the legislature’s policy of requiring
competition authorities to scrutinise mergers for their effects on competition in the UK.
It is no more appropriate that merging parties should pay for this than it would be
appropriate that the cost of policing the roads (e.g. for speeding and other motoring
offences) should be borne solely by motorists, or that the cost of trading standards
investigations should be borne only by shop owners.

Costs of antitrust investigations

We consider it wholly inappropriate, and as far as we can see without precedent, that
businesses being investigated by the competition authorities for alleged infringements
of the competition law prohibitions, should have to pay the cost of that investigation if
they are ultimately found to be in breach (in addition to the due penalties for which they
are liable in respect of the infringement).

It seems to us that this would introduce all sorts of distorting, and perverse, incentives
which are not congruent with the proper administration of justice. For example:

(@) It creates an incentive for an accused party with a good defence (or even merely
a reasonable defence) to settle a case rather than properly defending itself
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through the due process of an OFT (or CMA) investigation, because fighting on
imposes additional cost. Not only is this unfair on the party concerned; in
addition, it has the effect that the outcome of the case is less likely to be a just or
fair reflection of the merits (i.e. was the accused party guilty or not?), but rather a
reflection of an economic calculus which is barely relevant to the merits of the
case.

(b)  Even if a business does decide to fight on, the fees will create an incentive to do
so in a more muted way, and to refrain from making points which require the
competition authority to engage in significant work (e.g. providing economic
evidence), even where those points may be perfectly legitimate. Again, this is
unfair and contrary to justice.

(c) Linked to this, the accused parties most likely to settle rather than fight on, are
those which can least afford a prolonged investigation - i.e. smaller businesses -
while only those with the “deeper pockets” will be prepared to defend
themselves. This is manifestly unfair. It is also hard to reconcile with the
Government’s policy of protecting the interests of SMEs.

(d) Imposing costs, and creating a deterrent to the accused fighting on, will also
make the competition authority more cavalier about being willing to “try its luck”
by bringing cases that are not necessarily watertight or strong, but in which the
authority is likely to prevail because the cost of fighting it is too heavy for the
accused party. There is already a problem with antitrust investigations being
unfairly weighted against the accused - this is the problem that the proposals in
Chapter 5 of the consultation paper are designed to address - and imposing
costs on defendants who fight on would exacerbate the problem, whereas the
Government is committed to remedying it.

(e) Indeed, creating an incentive to settle, rather than fight on, would lead to another
difficulty that the Government is committed to resolving. It is widely felt that
settling cases, rather than letting them run to a full decision, has the undesirable
consequence that there is less of a body of decisional precedent - which in turn
creates uncertainty for both business and the authorities, while in many ways
weakening the deterrent effect of the prohibitions.

But quite apart from these practical considerations, there is an overriding consideration
of justice. It is, quite simply, wrong that an accused should have to pay the cost of an
investigation instigated by an authority. (This is different from the loser paying the cost
of a CAT appeal, which the appellant has chosen to instigate.) Nothing like it exists in
analogous situations. In criminal law, an accused does not pay the cost of the police
investigation. Elsewhere in the world of business regulation, an accused company
under financial services law does not pay the cost of the FSA investigation. This
proposal is wholly out of line with norms of justice: it is rather like a hanged man
having to pay for the rope.

We would of course be happy to discuss any of our comments with the Department at its
convenience if that would be of assistance.

Norton Rose LLP
Antitrust, Competition and Regulatory Group
10 June 2011
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APPENDIX

Merger notification (or filing) fees in other jurisdictions

This appendix sets out the merger notification (or filing) fees in a number of comparable
jurisdictions - together with a list of those jurisdictions which charge no merger notification fee
at all. Approximate equivalent values in UK £ are given in parentheses.

JURISDICTION MANDATORY OR MERGER NOTIFICATION FEE
VOLUNTARY
NOTIFICATION
SYSTEM
Canada Mandatory notification C$50,000 (£32,000)
Germany Mandatory notification . In cases of average importance,
€25,000 (£22,000)

. In cases of minor importance with
insignificant effect on German
market, €3,000-€15,000 (£2,600 -
£13,200)

In addition to fees, costs for external

consultants can be recovered from the

merging parties
Greece Mandatory notification . Pre-merger: €1,050 (£925)

. Post-merger: €300 (£265)

Republic of Ireland

Mandatory notification

€8,000 (£7,050)

Italy

Mandatory notification

Fixed at 1.2 per cent of the value of the
transaction and is a minimum of €3,000
(£2,600) and maximum of €60,000
(£54,000)

Portugal

Mandatory notification

. €7,500 (£6,600) where the combined
turnover is less than €150m (£132m)

. €15,000 (£13,200) where the
combined turnover is between
€150m (£132m) and €300m (£264m)

. €25,000 (£22,000) where the
combined turnover is more than
€300m (£264m)

Spain

Mandatory notification

. €3,000 (£2,600) if the Spanish
turnover of all the companies
involved in the transaction is less
than €240m (£210m)

. €6,200 (£5,460) if the Spanish
turnover of all the companies
involved in the transaction is
between €240m (£210m) and €480m
(E420m)

. €12,400 (£10,900) if the Spanish
turnover of all the companies
involved in the transaction is
between €480m (£420m) and €3
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JURISDICTION MANDATORY OR MERGER NOTIFICATION FEE
VOLUNTARY
NOTIFICATION
SYSTEM

billion (£2.6 billion)

. €24,800 (£22,000) if the Spanish
turnover of all the companies
involved in the transaction is more
than €3bn plus an additional €6,000
(£5,200) for each 3bn exceeding the
turnover up to maximum of €62,000
(£54,500).

In addition there is a standard up front fee
of €1,545.30 (£1,360) per notification.

Singapore Voluntary notification . S$15,000 (£7,400) where the target
turnover is less than S$200m
(E100m)

. S$50,000 (£25,000) where the target
turnover is between S$200m
(£100m) and S$600m (£300m)

. S$100,000 (£50,000) where the
target turnover is more than S$600m
(£300m)

Switzerland Mandatory notification Lump sum of 5,000 Swiss francs (£3,400),
and in Phase Il investigation the authority
charges an hourly rate of 100 to 400 Swiss
francs (E70 - £275)

United States Mandatory notification . US$45,000 (£28,000) if transaction is
valued at less than US$126.9m
(£80m)

. US$125,000 (£77,000) if transaction
is valued between US$126.9m -
US$634.4m (£80m - £390m)

. US$280,000 (£172,000) if
transaction is valued at more than
US$634.4m (£390m)

Jurisdictions with no merger notification fee:

. Argentina
. Australia (although there is a filing fee of A$25,000 (£16,200) for authorisation
applications lodged with the Tribunal)

. Belarus

. Belgium

. Bolivia

. China

. Columbia
. Cyprus

. Denmark
. EU

. Finland

. France
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. Iceland

. Indonesia

. Israel

. Japan

. Kenya

. Korea

. Latvia

. Liechtenstein
. Luxembourg
. Norway

. Sweden

. Taiwan

. Turkey
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Ofcom response to the Competition Regime for Growth consultation

Section 1

Introduction

1.1

1.2

1.3

1.4

1.5

Under the Competition Act 1998" (“the Competition Act”), Ofcom is a concurrent
national competition authority (“NCA”) with responsibility for the communications
sectors. Ofcom is charged with enforcing ex post competition law in the sectors
falling under its jurisdiction.? Ofcom is also the independent designated national
regulatory authority (“NRA”) for electronic communications matters, as required by
the European regulatory framework for electronic communications.® In that capacity,
Ofcom has a duty to periodically review the markets in the electronic communications
sector and, where it identifies that undertakings hold significant market power
(“SMP”) in a relevant market, to impose ex ante regulation where appropriate.

Ofcom has significant experience in the application of competition law principles,
both in its work as an NCA and as an NRA. In its capacity as an NCA, Ofcom
regularly conducts investigations under Chapters | and Il of the Competition Act and
considers whether to make market investigation references under the Enterprise Act
2002 (“the Enterprise Act”). As an NRA, Ofcom is required to conduct market reviews
every three years and impose ex ante regulation where appropriate.* Ofcom is also
required to resolve disputes between communications providers within 4 months.
Disputes often raise issues similar to those which might be investigated under the
Competition Act.

Ofcom’s work in these areas is underpinned by the application of competition law
principles, both where ex post competition law is applied and where Ofcom is
exercising ex ante powers. The Communications Act 2003 (“the Communications
Act”) requires Ofcom to promote competition and, in so doing, to apply competition
law principles.® In particular, it is Ofcom’s principal duty under section 3(1) of the
Communications Act to “further the interests of consumers in relevant markets,

where appropriate by promoting competition”.®

Ofcom welcomes the opportunity to comment on the proposals set out in the
consultation, A Competition Regime for Growth: A Consultation on Options for
Reform (“the Consultation”). The proposals have the potential to impact significantly
on Ofcom in this area and we are pleased to be able to respond.

As a sectoral regulator we are pleased that the proposals recognise that concurrency
should remain. We support the view expressed in the Consultation that were the
Competition and Markets Authority (“CMA”) to be given a bigger role in regulated
sectors this could cause real conflict with our statutory duties. Specifically,
empowering the CMA to conduct concurrent market reviews would be duplicative and

! Section 54 and Schedule 10 of the Competition Act.

2 Part 5 of the Communications Act. Section 369 of the Communications Act defines the
“‘communications matters” with respect to which Ofcom has concurrent powers, conferred under
sections 370 (in relation to market investigations) and sections 371 (in relation to anti-competitive
conduct (i.e. conduct prohibited under the Competition Act)).

® Article 3 of Directive 2002/21/EC on a common regulatory framework for electronic communications
networks and services (“the Framework Directive”).

* Article 16(6) of the Framework Directive.

® See for example, sections 3(4)(b), 4(3) and 4(8) of the Communications Act.
® Section3(1)(b) of the Communications Act 2003
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may well lead to conflicting outcomes, given our obligations under European law as
the NRA to review these markets in any event.

Ofcom is required to discharge a wide range of competition functions, and as a
consequence we have sufficient resource, confidence and expertise to conduct
Competition Act investigations. From experience, our Competition Act and Enterprise
Act powers are crucial in delivering improved outcomes for citizens and consumers in
the UK. For example, the undertakings required from BT that led to the functional
separation of the company relied on concurrent powers to deliver such a wide-
ranging behavioural remedy. The low number of market investigation references
(“MIRs”) cited in the Consultation does not reflect the value of our ability to make
such references, e.g. the BT Openreach undertakings producing an equivalent
outcome to a full investigation, but far quicker. Ofcom’s current ex ante and ex post
regulatory powers can be combined to deliver effective outcomes.

Sectoral regulators make less use of MIRs due to the structure of the markets they
regulate, e.g., problems of dominance rather than structural issues, which can be
dealt with more effectively through ex ante regulation or ex post investigations under
the Competition Act. We also believe that there are reasons for the low number of
Competition Act cases in the UK that are mostly common to sectoral regulators and
the OFT. These include significant procedural demands and the granular degree of
scrutiny of the decisions at the Competition Appeal Tribunal (“CAT”).

The Consultation also sets out three options for improving the process of antitrust
enforcement. Ofcom considers that retaining and enhancing the existing procedures
or moving to an administrative approach remain the most appropriate means of
progressing antitrust cases. We have considered the advantages and disadvantages
of each of the options set out in the Consultation and, on balance, we do not consider
that a prosecutorial system would offer the benefits sought and risks resulting in a
less efficient system.

Finally, we note that we have not responded to the questions that are of less direct
relevance to Ofcom’s work (i.e., questions in the following chapters: A Stronger
Merger Regime, The Criminal Cartel Offence, Scope, Objectives and Governance [of
the CMA] and Overseas Information Gateway).
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Section 2

Why reform the competition regime?

Q.1 The Government seeks your views on the objectives for reform of the UK’s
competition framework, in particular:

e improving the robustness of decisions and strengthening the regime;

e supporting the competition authorities in taking forward the right cases;
improving speed and predictability for business.

2.1 Ofcom welcomes the government’s recognition that the existing competition regime
has been independently assessed as world class. However, Ofcom also recognises
that improvements can be made to the existing system to improve outcomes and
processes for business and consumers. Ofcom agrees that the objectives set out in
the Consultation are ones to which competition authorities should aspire in order to
ensure a strong system of competition law which delivers benefits to consumers.

2.2 In relation to the specific proposals which flow from the objectives identified in the
Consultation, Ofcom sets out its comments in the following sections. Comments
included in this section are limited to the objectives themselves identified in Chapter
1 of the Consultation.

2.3 As the Consultation recognises, the existing regime has been ranked highly by
independent experts on the grounds of clarity of analysis and decision-making,
technical competence and the political independence of the NCAs. Ofcom therefore
considers that the decisions made are in large part robust to challenge under the
current system. Ofcom agrees however, that further strengthening of the operation of
concurrency would be beneficial. Recent improvements to the concurrency system
as between the Office of Fair Trading (*OFT”) and Ofcom have led to a constructive
working relationship and sharing of knowledge. Institutionalising that relationship
further may give rise to benefits both for the NCAs and for business and consumers.

24 Ofcom agrees that there is considerable scope to improve the speed of competition
decisions. However, it does not appear to Ofcom that there is a lack of predictability
for business in this area. Extensive case law has been developed by both the
European Commission (“EC”) and the European Courts and by the UK NCAs and
Courts.” That case law has led to consistent decision making by NCAs in the UK.

2.5 Ofcom similarly to the OFT and other sector regulators has found it difficult to
conclude CA98 investigations in a relatively short timeframe. In our experience this is
because of the number (and complexity) of procedural and substantive challenges
arising during such investigations that combined with the (expected) granular scrutiny
of our decisions by the Courts require significant internal resources.

2.6 Ofcom has a number of concerns with the government’s proposals in respect of
market investigations:

2.6.1 First, there is a risk that the additional powers of the CMA would risk
infringing the principles of independence required in respect of UK NRA for
electronic communications set out in Article 3 of the Framework Directive.
Under that provision, market reviews are only to be carried out by the
designated NRA and not by other bodies. Even if this were not the case,
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there is a risk of contradictory decisions by Ofcom and the CMA. As Ofcom
has a duty to carry out market reviews every three years, there is a risk that
the CMA could consider it appropriate to undertake a market investigation
in relation to similar practices into markets regulated by Ofcom. Not only
would this lead to duplication between the CMA and Ofcom but would also
risk giving rise to an increase in regulation in the market and the potential
for regulatory uncertainty in a sector where the market players often
engage in long term investment decisions.

2.6.2 Ofcom is also concerned that placing a duty on the CMA to keep specific
sectors under review may give rise to the same issues. The
communications sector for which Ofcom is responsible generated revenues
of £52.8 billion in 2009.2 In its widest sense, the digital economy which is
underpinned by the sector Ofcom regulates has been estimated to account
for approximately 8% of GDP.? In those circumstances, the
communications sector seems a likely candidate as a “key economic
sector” and the risk of overlap is therefore significant.

2.6.3 Finally, if the CMA were to conduct market investigations and impose
remedies in the electronic communications sector using powers under the
Enterprise Act (or similar), it would need to consider whether the analysis
carried out and the remedies imposed required notification to the EC under
Article 7 of the Framework Directive.

Q.2 The Government seeks your views on the potential creation of a single
Competition and Markets Authority.

2.7 Ofcom makes no comment on the creation of a single CMA by merging the
competition functions of the OFT and the Competition Commission (“CC”). As set out
in more detail in response to question 9, Ofcom notes that the proposals relating to
the structure and governance of the new body are broadly similar to the current
structure and governance of Ofcom.

® Source: Ofcom Communications Market Report, August 2010.

® Source: Digital Britain interim report, January 2009
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Section 3

A stronger markets regime

Q.3 The Government seeks your views on the proposals set out in this Chapter for
strengthening the markets regime, in particular:

e the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever possible.

Q.4 The Government also welcomes further ideas, in particular, on modernising and
streamlining the markets regime, and on increasing certainty and reducing burdens.

Ofcom’s experience of using concurrent market investigation
powers in aregulated sector

3.1 As set out in the Consultation, Ofcom has concurrent powers to make a reference to
the CC where it has reasonable grounds for suspecting that any feature, or
combination of features, of a market for goods or services prevents, restricts or
distorts competition.' Since Ofcom assumed its duties and powers in 2003, we have
referred one case to the CC (pay TV film channels) and accepted undertakings in lieu
of such a reference in another (the BT undertakings). In a third case, we are
conducting a market study which may lead to a reference being made (advertising
airtime).

3.2 More specifically, in the BT Openreach case in 2005, Ofcom decided to make a
reference to the CC but accepted undertakings in lieu of such a reference. Those
undertakings involved the functional separation of BT’s access network from its other
operations. In addition in August 2010, Ofcom made a market investigation reference
in respect of the supply and acquisition of pay TV movie rights and packages of
movies channels. That investigation is ongoing before the CC and Ofcom would
anticipate being closely involved with the CC process. More recently, Ofcom has
begun work on a market study of the TV advertising trading mechanism to assess
whether it might be expected to prevent, restrict or distort competition in the sale of
TV advertising airtime. If appropriate, Ofcom will refer that market to the CC for
investigation.

3.3 The Consultation suggests that the number of references to the CC under the
provisions of the Enterprise Act is insufficient and notes that concurrent regulators
have made only two references to the CC since the enactment of the Enterprise Act.
This figure understates the relevant evidence, because it does not reflect those
cases, such as the BT Openreach case, where undertakings have been accepted in
lieu of such a reference. NCAs can accept undertakings only on the basis that (a)
they have first made a decision to refer the market to the CC, and (b) the
undertakings offered address the theories of harm developed during the
investigation. Therefore, accepting undertakings represents (from the NCA'’s point of
view) an equally satisfactory solution to a reference to the CC."" Indeed, this may be
a better outcome, since this process is generally quicker than a reference and can

'% Section 131 of the Enterprise Act and section 370 of the Communications Act.

" Specifically, an NCA may only accept undertakings in lieu of a reference “for the purpose of
remedying, mitigating or preventing” the concerns under examination (section 154 of the 2002 Act).
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produce an equivalent outcome to a full investigation. This is important in
understanding how Ofcom’s current regulatory powers can be combined to deliver an
effective outcome.

Additionally, sectoral regulators may be less likely to make use of market
investigation references due to the structure of the markets they regulate. Many
regulated markets share a history of liberalisation, with former monopolist
incumbents supplying essential inputs to downstream markets (and, in the case of
the communications sector, remaining a retail supplier themselves). Therefore issues
of dominance are more likely to be the cause of problems rather than any market-
wide issues that are not linked to single-firm dominance. Those issues may be dealt
with more effectively through ex ante regulation or ex post investigations under the
Competition Act than through a market investigation reference. This is in fact one of
the reasons for the creation and continued adoption of ex ante regulatory frameworks
in these sectors.

The statistics referred to in the Consultation in respect of the benefits accruing from
market investigations'? exclude any consumer benefits from cases where
undertakings have been accepted in lieu of a reference. We consider that substantial
benefits have accrued to consumers as a result of the BT functional separation
undertakings. In fact, following the introduction of functional separation, the EC has
taken the BT undertakings as a reference and precedent, leading to the incorporation
into the revised European regulatory framework for electronic communications of
functional separation as an ex ante remedy available to all EU NRAs." Although the
Consultation recognises, at paragraph 7.12, that the functional separation will have
delivered benefits to consumers, it does not appear that these have been taken into
account in the figures at paragraph 3.4.

Ofcom’s duties to conduct market reviews of electronic
communications markets

3.6

3.7

Furthermore, in Ofcom’s case, the statistics regarding the number of markets
referred to the CC for investigation may prove misleading since Ofcom has a duty
under the European regulatory framework to review markets at regular intervals. Our
duties as the NRA include a duty to review a specified set of markets to assess
whether they are effectively competitive and, if not, to impose appropriate
remedies.” We may also review any other electronic communications market in
consultation with the EC and have done so on a regular basis.

Ofcom’s market reviews are in many cases similar in nature to a market investigation
by the CC since the assessment will consider all features of the market before
deciding upon the appropriate regulation. As a result, it is likely that there will be
fewer references to the CC since concerns may be addressed more quickly and
effectively by Ofcom exercising its powers under the Communications Act. In the

12 See footnote 11 of the Consultation.

'3 Para 10 of Article 2 of the Directive 2009/140/EC of the European Parliament and of the Council of
25 November 2009 amending Directives 2002/21/EC on a common regulatory framework for
electronic communications networks and services, 2002/19/EC on access to, and interconnection of,
electronic communications networks and associated facilities, and 2002/20/EC on the authorisation of
electronic communications networks and services. Available at

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:337:0037:0069:EN:PDF
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3.8

3.9

3.10

period since the enactment of the Enterprise Act, we have carried out 12 market
reviews (encompassing the analysis of over 140 individual separate markets) in the
electronic communications sector. Therefore there is no lack of effective market
review and investigation in this sector and the regulation we impose is regularly
reviewed and rolled back as appropriate. Furthermore, the EC is required to review
and comment on our proposals and our final decisions in the market reviews both in
terms of imposing regulation on individual providers and the type of ex ante remedies
we impose as discussed below.

In this context, the Consultation proposals to enable the CMA to conduct
investigations into practices across markets raise significant concerns about risks of
duplication and contradictory outcomes where those practices are present in
electronic communications markets. Ofcom would remain under a duty to review
markets under the European regulatory framework even where the CMA had chosen
to investigate practices in those markets. Parallel reviews of markets or parts thereof
by Ofcom and the CMA would lead to a duplication of cost and effort. There is also a
risk that any remedies imposed by the CMA could be inconsistent with regulation
which Ofcom had put in place in accordance with its statutory and EU law duties,
following a market review. Such a situation would give rise to uncertainty for business
and, ultimately, consumers.

Aside from concerns in relation to duplication and uncertainty, there may also be a
risk that any system which granted equivalent powers to the CMA would undermine
the principle of NRA independence set out in Article 3 of the Framework Directive.
Under that provision, Member States are to ensure that there is a clear delineation of
responsibility between NRAs and NCAs in respect of the imposition of ex ante
regulation in the electronic communications sector. Remedies imposed by the CMA
following a market investigation may impinge on the principle of exclusive attribution
of jurisdiction to the NRA where such remedies are prospective in application and are
designed to address concerns which might also be considered under the market
review procedure.

In the absence of concerns regarding NRA independence, there are further
complications in respect of the proposals under the Framework Directive. Article 7 of
the Framework Directive envisages the notification of market reviews and remedies
imposed thereunder to the EC which has powers to veto certain of those decisions. If
a given market investigation sought to impose remedies which were similar in nature
to those which might be imposed under the European regulatory framework, the
CMA would need to notify those measures to the EC and could be required to modify
its proposals, failing which the EC could veto the proposals. Clearly, this risks giving
rise to an inconsistency of application and to consequent uncertainty for business
where it is unclear which body, Ofcom or the CMA, is responsible for such regulation
and the extent to which it may be reviewed, depending upon the procedure adopted
for its introduction. It may also have the consequence of extending the period for
Phase 2 of any market investigation where the proposed analysis and remedies
requires notification to the EC.

Role of sectoral regulators

3.1

Ofcom recognises that the Government wishes to ensure that sectoral regulators are
making full use of the market investigation process. However, it is unclear why it may
be necessary to give the CMA power to refer markets in regulated sectors. Ministers
already have the power to refer markets in both regulated sectors and those falling
within the jurisdiction of the OFT under section 132 of the Enterprise Act 2002 where
they are not satisfied with a decision of the relevant authority to refer a market. This
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power might be used to ensure that appropriate market investigation references are
made where there is concern that a relevant authority is failing to do so.

It is also not clear to us why the CMA would necessarily be better placed than the
sectoral regulator to decide which markets in the communications sector are
appropriate for review.

One argument could be that the NCA is less likely to be at risk of over-reflecting the
concerns of the industry it regulates. The trade-off therefore would be between the
benefits of that independence of view, versus the familiarity of a sector regulator. In
the case of the communications sector, the reality is that the decision about which
markets to review is at least to some extent determined by the framework. Therefore
the question is whether there is evidence that the NRA (Ofcom) is failing to explore
other markets than might be more vigorously addressed by an NCA (albeit at the cost
of not knowing the markets as well). Our view is that we have been actively deploying
market references and accepting undertakings in ways that suggest there is no
added value in having an NCA undertake this task instead of Ofcom.

Moreover, Ofcom has day to day overview of the sector and is consequently able to
quickly identify where concerns arise, particularly those which have an adverse effect
on consumers. An authority which does not have the same level of oversight may be
less able to filter and manage complaints from those that have vested interests.

Ofcom is also better placed to understand whether concerns are linked to pure
competition law concerns and could therefore be remedied through a Competition
Act investigation or the use of sectoral powers, or whether the concerns result from
structural issues which are suited to a market investigation reference. Ofcom is
accountable in law for the sectors it regulates (level of competition, level of prices
and quality of service for consumers) and therefore has the incentive to use the most
appropriate regulatory tool (ex ante, ex post and market reference) to obtain the best
outcomes for consumers.

For instance, in the case of BT Openreach, Ofcom considered functional separation
as the most proportionate course of action to address the competition problems
identified. Ofcom therefore accepted undertakings from BT in lieu of a reference to
the CC to deliver that outcome and continues to monitor BT's compliance with those
undertakings. Had functional separation been imposed by the CMA, the necessary
trustee arrangements to ensure functional separation may have been unduly costly
and complex since the undertakings which Ofcom accepted form part of a complex
regulatory framework of which trustees are unlikely to have experience and where
significant (and costly) learning would be required.

The experience of regulatory price control appeal cases has also shown that NCAs
sometimes require significant assistance from Ofcom to appreciate the specific
interplay of the characteristics of both markets and products and the regulation in
place. Examples of this include, at the CC on mobile call termination and leased lines
and the experience of assisting the CC and the EC in designing behavioural
remedies during merger investigations (NGW/Argiva with the CC and T-
Mobile/Orange with the EC).. It is not clear that this assistance would be available at
the time that “strategic” markets were being selected for review.

Furthermore, any competitive concerns must be placed within the context of the
regulatory environment. Coordination between the CMA and Ofcom would need to
work well to ensure the CMA had the same overview as Ofcom of the regulation in
place in a relevant market at the stage when it decided whether to “call in” a market.
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Public Interest Issues

3.19

Ofcom notes the proposals in the Consultation to enable the CMA to provide
independent reports to government on public interest issues alongside competition
issues. Ofcom recognises that it may be necessary for the CMA to adopt a holistic
approach to certain markets to take account of public interest issues which may, in
certain instances, affect the extent to which competition remedies alone are able to
deliver the best outcomes for citizens and consumers. Ofcom would note in this
respect that it has a number of duties under the Communications Act to report to the
government on public interest matters. In particular, in the broadcasting sector,
Ofcom has a duty to report on the fulfilment of the public service remit by public
service broadcasters. Ofcom therefore considers that it is important to ensure that
there is no duplication of effort in this respect when considering public interest issues
which already fall within the remit of sectoral regulators.

Reducing Timescales

3.20

3.21

3.22

3.23

Ofcom recognises that a statutory timetable for the market study phase might be
useful for providing greater certainty to all parties involved and is supportive of such
an approach. However, the periods allowed should be flexible to ensure that a
sufficient period of investigation is available. A set timetable which does not allow
more time in circumstances of greater complexity might lead to more markets being
referred. However, if this were the case, the evidence before the CMA at that stage
would be thin and might require more time to be taken in Phase 2 to gather the
evidence necessary to reach a decision. Alternatively, a set timetable might reduce
the number of referrals as there would be insufficient time to gather evidence to the
requisite standard for referral.

The Consultation further indicates that the government may consider introducing
statutory time limits in respect of only those markets that have the potential to be
referred to a Phase 2 investigation. Whether a market study has the potential to be
referred to a phase 2 investigation can only be known at the end of the market study.
It is therefore unclear as to when a market study becomes one in relation to a market
which has the potential to be referred and the statutory timescale would apply.

This point also illustrates the need to ensure that the point at which any statutory
period begins is clear in order to bring about the certainty sought. This will be the
case in respect of both businesses and NCAs, each of which will want to have a clear
date by which a decision needs to be produced.

A further issue which would need to be clarified if a statutory timescale for Phase 1 is
introduced is the extent to which such a timescale might be extended in the event
that undertakings in lieu of a reference to Phase 2 procedure are offered or
proposed. Where this is the case, there will need to be a period during which such
undertakings may be negotiated and assessed in order to ensure their effectiveness.
If the statutory timescale did not allow for an extension to the Phase 1 timetable in
this case, there is a risk that a reference to the CMA would need to be made despite
the possibility that a satisfactory outcome might be achieved in Phase 1 with little
additional analysis or expenditure of time. For example, in the case of the functional
separation undertakings given by BT in lieu of a reference to the CC in 2005, the
entire process from Ofcom opening its investigation to the conclusion of the
undertakings took under 12 months. Had Ofcom faced a Phase 1 deadline of, 6
months, it is unlikely that the undertakings could have been agreed within this
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timescale. Ofcom would therefore have been required to refer the markets in
question to the CC for a Phase 2 investigation of up to 24 months.

Another key issue to decide is whether a regulator's MIR decisions — presently
subject to appeal by judicial review — would face the same appeals threshold in terms
of substantive evidence to review in a context where there are short statutory
timeframes to refer.

Introducing information gathering powers at Phase 1

3.25

Ofcom agrees with the proposal to empower NCAs to gather information under
statutory powers at Phase 1, which could enable a faster conclusion to market
studies and more timely references. In the event that a statutory timescale for Phase
1 investigations is introduced, information gathering powers will be particularly
important to ensure that NCAs are able to gather requisite information and evidence
as early as possible to enable a robust assessment to be carried out. In addition, the
proposal would remove any confusion over whether or not an NCA is able to require
information for the purposes of a market study, given that section 174(2) of the
Enterprise Act currently only allows formal requests to be issued where an NCA
already believes it has the power to make a reference.

Remedies

3.26

3.27

3.28

10

Ofcom supports the government’s proposals to amend the rules on remedies so to
allow competition authorities to order the appointment and payment of independent
third parties to monitor/implement remedies.

The Consultation indicates that it is intended that any Phase 1 and Phase 2 statutory
timescales would also apply in the event of remittal by the Competition Appeal
Tribunal (“CAT”), to remove the uncertainty presently existing under the Enterprise
Act regime. Whilst Ofcom believes this to be a sensible proposal, it may be worth
qualifying it on the basis of circumstances. In particular, following a remittal by the
CAT, it may be appropriate for an NCA not to proceed with any further investigation
on administrative priority grounds where sufficient time had passed or where
evidence has emerged that the initial concerns had been alleviated. If this option
were not open to an NCA, both it and the CMA may be required to invest
considerable resource in further investigating a market despite the lack of any
substantive concerns at that stage.

Ofcom agrees that removing the requirement for a competition authority to consult on
a decision not to make a reference is a positive step. We also support the proposals
to introduce a duty to consult only in cases where any person has expressly asked
for a reference to be made. In order to avoid complainants routinely requesting a
referral so as to ensure a consultation, Ofcom would suggest that the duty to consult
should be limited to cases where the person asking for the reference has sufficient
interest to justify a consultation.
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Section 4

A stronger antirust regime

Q.8 The Government seeks your views on the proposals set out in this chapter for
strengthening the antitrust regime, in particular:

e Options 1-3 for improving the process of antitrust enforcement;

o the costs and benefits of the options, supported by evidence wherever possible.

Q.9 The Government also seeks views on additional changes to antitrust and
investigative and enforcement powers in paragraphs 5.48 to 5.57, and the costs and
benefits of these.

Q.10 The Government welcomes further ideas to improve the process of antitrust
investigation and enforcement.

Ofcom’s activities in antitrust enforcement

4.1 Ofcom is the NCA for the communications sector under the Competition Act with
responsibility for investigating and enforcing both the Chapter | and Chapter Il
Prohibitions and their European equivalents. Since 2003, Ofcom has issued 12
decisions under the Competition Act (not including administrative priority decisions)
and has one ongoing investigation which is at the Statement of Objections (“SO”)
stage.

Proposals for reform

4.2 The Consultation sets out a number of concerns with regards to the current system
and proposes a number of options for reform. In summary, the key concerns appear
to be:

o alack of decisions by UK NCAs;

o the length of time taken over antitrust investigations;

e an excessive burden on NCAs to prove their case before the CAT; and
e alack of separation of powers within the NCAs.

4.3 Ofcom notes the view expressed in the Consultation that the UK brings fewer
antitrust cases than other Member States and takes significantly longer in
progressing those cases. However, in our view, that comparison should also be
placed in the context of studies which recognise the clarity of analysis and decision-
making in the UK, as the Consultation acknowledges at paragraph 1.5.

4.4 The Consultation suggests that, due to the comparatively low number of decisions of
NCAs in the UK, there is a need for a richer body of case law to maximise the
effectiveness of competition law. However, there is an extensive existing body of
applicable case law both in respect of decisions in the UK and decisions by the
European institutions. Furthermore, there is a wealth of guidance on the application
of competition law issued by the EC and the OFT. The extent of that case law and
guidance should offer significant levels of certainty to business on the application of
competition law in the UK. The case law of the European institutions is equally

11
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applicable to the prohibitions in the Competition Act and NCAs are required to apply
that case law by section 60 of that Act. Finally, it is important to note that effects-
based cases heavily depend on the facts of the specific case so there is a limit to
how much guidance can be provided ex ante by the case law.

Indeed, Ofcom has undertaken a variety of Competition Act cases and applies the
principles emerging from the available case law available in those cases. For
example in the most recent SO which was issued to BT on 21 December 2010"
Ofcom followed all relevant case law on margin squeeze both before the CAT, the
EC and the European Courts, including the recent European Court of Justice
judgment in the Deutsche Telekom case.®

NCAs will also be mindful of the standard of review before an appeals body in
deciding whether or not to proceed to a decision that an infringement has occurred.
At present, infringement decisions of the NCAs under the Competition Act are subject
to appeal “on the merits” leading to a full rehearing. In practice, this often leads to a
de novo approach to appeals requiring the NCA to act in a more prosecutorial role
before the CAT rather than simply defending its own decision.

The question of unfairness due to a lack of separation of powers within an NCA is
one which depends in large part upon the standard of review of any decision of that
body. Where the standard of review is “full merits”, the separation of the quasi-
judicial function of an NCA from the investigatory function is of lesser importance
than where a lower standard of review is applied. In the former case, the CAT is the
ultimate decision maker possessing judicial functions and therefore ensures
procedural fairness. In the latter case, if judicial review alone were to be applied as
the standard of review, it may be appropriate to establish greater procedural
safeguards within the system in order to ensure that there is a distinction between
the investigatory function and the decision making function.

Consideration of the options proposed

4.8

Ofcom considers that retaining and enhancing the existing procedures or moving to
an administrative approach remain the most appropriate means of progressing
antitrust cases. We have considered the advantages and disadvantages of each of
the options set out in the Consultation and, on balance, we do not consider that a
prosecutorial system would offer the benefits sought and risks resulting in a less
efficient system.

Option 1: Retain and enhance the OFT’s existing procedures

4.9

In Ofcom’s view, the existing system works well and, as recognised in the
Consultation, the National Audit Office (“NAQO”) has concluded it is well regarded
internationally. The decision-making processes and interactions between the OFT
and sectoral regulators are well understood and provide a high degree of certainty to
enforcement authorities, businesses and consumers. The improvements which have
been made to both the OFT’s processes, and the sectoral regulators processes
where these differ, have improved the efficiency and transparency of the investigative
process and will continue to do so.

15 http://stakeholders.ofcom.org.uk/binaries/enforcement/competition-

bulletins/other/BT Thus Gamma.pdf

'® Deutsche Telekom v Commission (Case C-280/08 P) (October 2010)
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4.10

4.11

4.12

4.13

Under the existing regime, the body of experience gained by sectoral regulators in
the ex ante decision making process is carried through into the ex post decision
making process. As a result, there is no need for the decision making body in anti-
trust cases to develop experience from scratch as might be the case if concurrency
did not exist and the OFT/CMA were required to familiarise itself with the sector-
specific regulatory framework and its evolving application on each occasion.

The recent publication by the OFT of its new guidance is a significant step forward in
further developing procedural efficiency and fairness and Ofcom is considering
carefully the extent to which the approach adopted by the OFT should also be
applied to Ofcom’s anti-trust investigations. Ofcom intends to consult on revised
procedures for the investigation of Competition Act complaints shortly. That
consultation will draw upon the improvements made by the OFT as applicable to the
communications sector.

In particular, Ofcom welcomes the measures adopted by the OFT which will increase
the speed of the process whilst maintaining fairness and transparency. A key
example of this is the approach adopted by the OFT in seeking to implement a
Procedural Adjudicator. In Ofcom’s experience, procedural issues have the ability to
significantly delay the investigation process where disputes arise between the NCA
and the party which is the subject of the investigation. Whilst it is possible for those
issues to be dealt with in any subsequent appeal, the implementation of the
Procedural Adjudicator should ensure that issues are dealt with swiftly and in a
manner which is satisfactory to all parties at an earlier stage thus allowing a greater
focus on the substantive issues.

Ofcom recognises that the challenges facing NCAs in respect of improving speed
and efficiency are ongoing and that the improvements made thus far should be
viewed as a starting point for ensuring that the processes in place are fit for purpose.
However, there are certain constraints under the existing system which may mean
that not all improvements sought can be delivered in practice. In particular, the high
level of scrutiny of NCAs decisions in appeals, as outlined in paragraph 4.6 above,
means that NCAs will continue to be required to produce very detailed, highly robust
decisions. That process takes time and must ensure that parties are given the
opportunity for interaction with the process and the ability to challenge provisional
findings during the process. Since NCAs are subject to a very high standard of
assessment, there is therefore lesser scope for improvements in the speed of the
decision-making process than might otherwise be the case. While Ofcom does not
believe that the consequence should be a lowering of the level of scrutiny, however,
the resources required to put together a strong and compelling case must be taken
into account when considering what improvements might be made to the speed of
decision-making.

Option 2a: Administrative approach based on an internal tribunal in the single

CMA

4.14

The Consultation sets out proposals for an Internal Tribunal to act as adjudicator in
anti-trust cases. On the basis of the document, we understand that an independent
body would be set up within the CMA which would adjudicate on the basis of the SO
issued by investigators and the representations of those which are the subject of the
investigation. The Internal Tribunal would reach decisions in respect of both cases
brought by the CMA and the sectoral regulators and onward appeal to the CAT would
be on the basis of judicial review principles rather than the current “on the merits”
review. The CAT would no longer have the power to substitute its own decision for
that of the Internal Tribunal and could only remit the decision for re-investigation.

13
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The Consultation indicates that one of the advantages of such an approach might be
to guard against confirmation bias by a decision maker in that, under the current
system, there may be a tendency to confirm provisional findings contained in the SO
rather than a full consideration of all the evidence, taking account representations
made by the addressees of the SO. Ofcom recognises that the proposal would
appear to guard against the risk of confirmation bias. However, we do not consider
that the reality of the present system is one which tends towards confirmation bias.
In Ofcom’s experience, it is always necessary to reconsider the allegations made in
light of representations made and, where representations are considered to have
merit, the provisional decision must be reconsidered. Ofcom adopts this approach
not just in respect of Competition Act cases but in all aspects of its work where
representations are sought. In the case of Competition Act cases, it would
undermine the position of the decision maker if it did not do so, given the level of
scrutiny of decisions before the CAT.

Nevertheless, Ofcom recognises that such an approach may have benefits in
delivering a streamlined process, particularly given the judicial review standard which
would apply to decisions of the Internal Tribunal. Cases heard before the Internal
Tribunal would not be subject to a full reassessment before the CAT and the time
taken on appeal might therefore be significantly reduced. Ofcom recognises, as set
out in the Consultation, that the CAT might over time seek to increase the standard of
review. However, the judicial review standard is clearly established in the
Administrative Courts and any departure from that case law would need to be
carefully considered in light of any legislative change.

The Internal Tribunal system may also provide greater consistency of decision
making across sectors. However, it will be important to establish a clear division of
responsibility between the CMA Internal Tribunal and the sectoral regulators in
relation to the decision-making process to prevent any duplication of effort.
Furthermore, it would be important that the Internal Tribunal is able to draw fully on
the expertise of concurrent regulators in relation to their sectors and this interaction is
not currently clear. In particular, if a decision of the Internal Tribunal in a regulated
sector is appealed to the CAT, to what extent should a sectoral regulator be involved
in that appeal. As it is not the decision maker, it will not be a party to the appeal even
though the primary basis for the decision (the SO) will have been prepared by it. In
those circumstances, the approach of the CAT will be key in relation to the extent to
which the Internal Tribunal is permitted to rely upon the SO in reaching its decision.

A further complication recognised by the Consultation concerns commitments.
Under the current system, commitments are often offered after the issue of an SO
but may also be offered prior to this point. It is not clear whether the “first-phase”
decision makers would be able to accept commitments prior to the issue of an SO. If
they were then one could imagine the system working in a similar way to
undertakings in lieu of a reference to the CC in the case of market investigations. In
the case of commitments offered after the issue of an SO, it would appear that these
would need to be decided upon by the Internal Tribunal. This could lead to a
situation in which commitments were offered and rejected by the “first phase”
decision maker and would then be back on the table before the Internal Tribunal.
Given this approach, there is a risk that parties might draw out the investigatory
process by requiring an evaluation of the commitments at both stages.
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Option 2b: Administrative approach based on Hearing officers / an
investigatory and adjudicatory panel of independent office holders

4.19

4.20

4.21

4.22

4.23

4.24

The proposal for a variant of the new administrative approach might offer some
benefits, however there is a lack of detail which makes it difficult to comment
effectively. For example, it is suggested that independent office holders might have
both an investigatory and adjudicatory role. It is not clear, however, at what stage
those independent office holders might be able to exercise investigative powers. If
there were no clear delineation of responsibility between the CMA executive/sectoral
regulators and the independent office holders, there is a significant risk of duplication.
If the independent office holders were only able to act once a matter had been
referred to them (such as in mergers or markets cases), one would need to consider
carefully how the benefits of concurrency might be maintained. A referral at the
stage of reasonable suspicion might result in any sectoral experience being lost from
that stage forward thus undermining the benefits which concurrency offers in terms of
experience in the markets and understanding of the regulatory framework which has
been applied.

The proposal also suggests that Hearing Officers might be employed in a similar
manner to the approach adopted by the European Commission. In Ofcom’s view,
that process has already begun with the introduction of the Procedural Adjudicator
before the OFT which seeks to ensure that due process is met throughout the
investigation in a similar manner to the Hearing Officer. Ofcom welcomes this
approach and recognises that the use of the Procedural Adjudicator might be
advanced further, whether through the ongoing improvements or by enshrining the
role of a Hearing Officer in legislation.

Ofcom is also supportive of the proposal to align the standard of review with that of
the General Court in relation to decisions by the European Commission. The current
appeal standard of “on the merits” gives rise to significant inefficiencies within the
antitrust enforcement regime since it results in a duplication of effort between the
NCA and the CAT due to the fact that the CAT will rehear all evidence and will
engage in a de novo assessment.

As set out in the Consultation, the standard of review for decisions of the European
Commission is:

“limited to verifying whether the relevant rules on procedure and on
the statement of reasons have been complied with, whether the facts
have been accurately stated and whether there has been any
manifest error or a misuse of power”

The implementation of that standard of review has two advantages. Firstly, it avoids
the appellate body from engaging in a full reassessment of the alleged infringement
and will therefore reduce time and cost in reaching decisions. Secondly, it reduces
the incentives to appeal decisions since it recognises the expertise of the first
instance decision maker. Where a full reassessment is undertaken, there are
significant incentives to appeal the decision as the appeal will offer a second bite of
the cherry to complainants or parties which are the subject of the decision despite the
fact that there will have been an extensive process in which the rights of all parties
will have been taken into account.

A further advantage of such an approach, as the Consultation points out, is that it

allows for the development of procedures in this area in alignment with those of the
European Commission/General Court and therefore increases consistency and the

15
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ability for national and European processes to develop in tandem. This will in turn
increase certainty for businesses which will be more fully aware of the processes at
both levels.

Option 3: A “prosecutorial” approach, with first instance CAT adjudication

4.25

4.26

4.27

4.28

4.29

4.30

16

A prosecutorial approach offers an interesting alternative to the administrative
systems in operation in the United Kingdom and at EU level. We have given careful
consideration to the use of such a system and do not consider that this option is likely
to offer the most effective means of progressing antitrust cases. While the proposal
for a prosecutorial system is motivated by potential benefits in terms of efficiency and
timing, there is a distinct possibility that the effectiveness of the present competition
enforcement regime may be compromised, while efficiency and timing benefits may
ultimately fail to be realised.

As the Consultation sets out, the burden on NCAs would be reduced under the
proposals in that they would not be required to take matters further than the
equivalent of issuing an SO. There will consequently be a reduction in the resources
needed by the NCA for the investigation itself.

Nevertheless, it is unlikely that any reduction in investigation time prior to the issuing
of an SO would occur. Indeed, that period might be lengthened since the SO would
need to be a statement of case to present to the CAT and therefore NCAs may
consider that the standard required of them would be closer to that which applies to a
final decision than an interim decision which is subject to consultation. Similar levels
of resource might therefore need to be employed to develop the case to a sufficient
standard to convince the CAT to make an infringement decision. In the event that an
NCA decided not to pursue a case before the CAT on the basis that there was
insufficient evidence to justify pursuing the matter, that decision would, under the
current system, also be appealable to the CAT and would require a full appraisal of
the facts by the CAT.

Furthermore, the judgment of the CAT would be subject to an onward appeal to the
High Court or Court of Appeal, whether on a point of law or broader grounds. This
would mean that the end-to-end decision making process might in fact be
significantly lengthened with three bodies involved in the investigation and decision-
making process (CMA/sectoral regulator, CAT and appeal court). There is therefore
a real risk that, taking into account the need for the prosecutor to develop its case to
a sufficient standard for a prosecution to be successful and any onward appeal, the
benefit suggested in terms of timing may fail to materialise and, in fact, the opposite
may result.

Similarly, any reduction in the resources required at NCA level is likely to be offset by
the necessary increase in CAT resources. The enforcement of competition law
requires the deployment of considerable economic and legal resources, which the
CAT would need in order to reach judgment under a prosecutorial approach. As a
result, a similar level of resources may end up being employed in the system as a
whole. An increase in the number of cases brought might in fact increase the overall
resource burden since, whilst NCAs might be able to bring cases more easily, the
resources required by the CAT to deal with the increased number of cases may be
significant. It is therefore by no means certain that the prosecutorial approach would
in fact be a more efficient system on this basis alone.

A prosecutorial system is also unlikely to lend itself to a full consideration of the
economic evidence. In our experience, the appraisal of alleged anti-competitive
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4.31

4.32

4.33

4.34

conduct (whether suspected breaches of Chapter | as network sharing arrangements
or of Chapter Il as margin squeeze and predatory pricing cases) is based on complex
economic analysis. The experience of other UK NCAs such as the OFT and CC
shows that, even as NCAs hold somewhat different organisational features,
administrative decision making has consistently proven to be able to enable this type
of complex economic analyses. The deployment of refined economic arguments
within the administrative decision making process is likely to be a key driver of the
performance of the UK competition regime, which as the Consultation states is held
in high esteem and tops international rankings. It is also widely accepted that the
experience of the merger prosecution system in Ireland indicates the difficulty to
implement successfully a prosecutorial approach to competition enforcement.

Moreover, if a prosecutorial system were to be followed, careful consideration would
need to be given to the possibility of commitments being offered. Under the current
system, commitments may be offered after an SO is issued and may therefore lead
to no further action being taken. In the case of a prosecutorial system, it would need
to be clear whether the NCA could accept commitments during the course of
proceedings before the CAT and then withdraw the prosecution without permission or
whether commitments could only be accepted by the CAT. In that situation, effective
commitments could only be accepted where the CAT had identified the competition
concerns fully. That would require the CAT to ensure that it was fully appraised of
the facts and economic analysis in order to make a decision on commitments. Such
an approach might therefore prolong the process if commitments are offered before
the CAT has had the opportunity to fully understand the concerns identified by the
NCA.

The position of complainants would also need to be considered under a prosecutorial
system. Under the present arrangements, complainants are able to interact with an
NCA in putting points forward during the investigation process and may be permitted
to intervene in any subsequent appeal. Under a prosecutorial system, it may be
more difficult to allow complainants to engage in the process in order to ensure that
rights of defence are preserved.

A further complication arises at the appeal stage. If the decision of the CAT is
appealed (presumably on judicial review grounds), the respondent would presumably
be the NCA despite the fact that it would not have been the decision maker and the
decision reached by the CAT may not have followed the reasoning put forward by the
NCA" before it. This position also raises the question as to whether an NCA would
have a right of appeal against the decision of the CAT which made a non-
infringement decision. If a pure prosecutorial model were to be followed, and this
were to be equivalent to the current criminal justice system, the prosecution (i.e., the
NCAs in this case) would not be permitted to appeal on a point of law'® unless leave
were granted by the Attorney General. Whilst this would provide greater certainty, it
could lead to an unbalanced system in favour of defendants given the lack of appeal
rights for the prosecutor.

Ofcom recognises the benefits of the prosecutorial system with regards to the level of
penalties imposed. Having a single body with power to impose penalties would lead
to increased consistency of outcome without the additional step currently required.
Under the present system, findings of infringement and level of penalties are

Y For example, in criminal cases, the decision maker is the Criminal Court but the respondent in any appeal is
the Director of Public Prosecutions.
1 Assuming that a prosecution under this system would be akin to a trial on indictment rather than a summary

trial.
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routinely appealed and the CAT will rule on both issues. The CAT provides some
consistency of application of penalties however its starting point will be the level of
penalty decided upon by the NCA. There may not therefore be as much consistency
in the present system as might be achieved by a single body making a decision on
penalties from the outset.

A related issue to consider is the extent to which prosecutors will be able to impose
financial penalties for failure to provide information. In a prosecutorial system the
incentives for those under investigation are reduced since a failure to provide
information will mean that an NCA cannot build an effective case. NCAs must
therefore be able to require information and to impose penalties for failure to comply,
although due account must be taken of the additional impact on the right against self
incrimination which this might imply in a prosecutorial system. The imposition of
penalties more generally is discussed at paragraph 4.36 below and would apply in
the context of whatever system is adopted.

Other Changes

4.36

4.37

4.38

Ofcom recognises that it should be possible to shorten the length of time taken to
bring investigations under the Competition Act to a conclusion. However, any attempt
to shorten this period must take into account the burden of proof which an NCA is
required to discharge under the legislation. At present, NCAs are required to
demonstrate on the balance of probabilities and on the basis of strong and
compelling evidence that an infringement of the relevant prohibition has occurred.™ If
a short statutory timescale were introduced, it may be more difficult for NCAs to
gather evidence to the requisite standard and this might result in fewer decisions
being taken. Ofcom therefore considers that, in deciding whether or not statutory
timescales should be imposed on NCAs in antitrust cases, due account must be
taken of the burden of proof to which they are subject.

Furthermore, the introduction of statutory timescales should also take into account
the potential for those under investigation to delay matters, in particular with regards
to information requests. Where a NCA is subject to a tight statutory timescale
involving complex analysis, there may be incentives for companies under
investigation to seek to delay the process of an investigation in order to reduce the
amount of time available to the NCA to conclude its analysis.

The proposal contained in the Consultation which would allow NCAs to impose
financial penalties for non-compliance with investigations may go some way to
addressing this concern. The existing regime which allows only for criminal
prosecution in the event of non-compliance is largely ineffective due to the high
standard of proof required to pursue such actions. Financial penalties might be more
swiftly applied during the course of an investigation and would act as a deterrent to
any attempt to subvert the NCA'’s investigation.

' Napp Pharmaceutical Holdings Ltd v Director General of Fair Trading [2002] CAT 1, paragraphs 91

to113 and JJB Sports plc v Office of Fair Trading and Allsports Limited v Office of Fair Trading [2004]

CAT 17, paragraphs 187 to 204.
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Section 5

Concurrency and the sectoral regulators

Q.14 Do you agree that the sector regulators should maintain their concurrent
antitrust and MIR powers in parallel to the CMA?

Q.15 The Government also seeks views on the proposals set out in this Chapter for

improving the use and coordination of concurrent competition powers in particular:

e the arguments for and against the options;

e the costs and benefits of the options, supported by evidence wherever possible.

Q.16 The Government welcomes further ideas to improve the use and coordination of

concurrent competition powers.

Ofcom’s sectoral expertise

5.1 Ofcom welcomes the government’s proposal to maintain and reinforce concurrency

in competition enforcement. Ofcom has significant expertise in enforcing competition

law and understanding issues in the communications sector with a wide range of

specialists at all levels that are well versed in competition economics and law, as well
as financial accounting and the technologies used in the communications industry. In

our view, the expertise which Ofcom has developed in this area is of great
importance to the understanding and application of competition law in the
communications sector.

5.2 Ofcom’s expertise in the communications sector in the exercise of its competition

powers (under both the Enterprise Act and the Competition Act) is inherently linked to

its broader regulatory duties. In conducting its functions under the European
regulatory framework for electronic communications and the Communications Act,

Ofcom is required to conduct market analyses at regular intervals. The framework for

that analysis is almost identical in nature to an analysis under the Competition Act,

albeit on a forward looking basis, and will therefore be of importance when

considering issues under the Competition Act. In the broadcasting sphere, which is

underpinned by a large amount of public policy regulation rather than pure
competition regulation, Ofcom’s expertise extends to an understanding of the
rationale for regulatory interventions in the sector.

Concurrency in practice

5.3 In Ofcom’s view, the concurrency regime is working well, both regarding the

interaction between regulators and in allowing the appropriate regulatory tools to be
used to target anti-competitive practices. The statutory framework, the Concurrency

Regulations® and the OFT Rules®' provide the basis for an effective system of

concurrent regulation under the Competition Act which, in Ofcom’s view, ensures that

cases are dealt with in the most effective manner whilst ensuring certainty for
consumers and business.

0 51 1077/2004 The Competition Act 1998 (Concurrency) Regulations 2004
1 81 2751/2004 The Competition Act 1998 (Office of Fair Trading’s Rules) Order 2004
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In addition, Ofcom has agreed a memorandum of understanding with the OFT#
which sets out how investigations under the Competition Act will be dealt with as
between them in order to ensure that they are dealt with in the most effective way.
Broadly, Ofcom is likely to be best placed to act where there is a desire to ensure
consistency of regulation within the ambit of Ofcom’s regulatory functions, where
Ofcom may be in a better position to appreciate the relationship between the
competition case and relevant sectoral regulations and where the specialist
experience and knowledge of the communications sector held by Ofcom staff is
required. The OFT is likely to be best placed to act where the conduct concerned is
potentially criminal, where there is covert or hardcore cartel activity and where the
case concerned has effects beyond the areas of Ofcom’s specialist expertise. Ofcom
keeps the OFT informed of all competition investigations, including providing the OFT
with copies of all SOs when they are issued, on which the OFT may comment.
During the course of investigations, Ofcom works closely with the OFT, where
appropriate, to ensure that all relevant expertise is available.

In addition to the structural arrangements outlined above, if a sectoral regulator
decides not to take on a case for administrative priority reasons, it must ask the OFT
if it wishes to take that case on, and it is then for the OFT to decide whether or not to
do so, as set out in the Cityhook case before the CAT.?

The most recent example of concurrency in practice was Ofcom’s consideration of
complaints in relation to Project Canvas where Ofcom and the OFT agreed in
advance that Ofcom would be better placed to handle the complaints but would keep
the OFT informed of progress and seek views. At the end of the process, the OFT
was informed of Ofcom’s decision not to open an investigation into the complaints on
administrative priority grounds, allowing the OFT to take over the case should it have
wished. Another recent example is our work with the OFT (and the EC) on the T-
Mobile/Orange merger that has been cited a number of times by Commissioner
Almunia as a very good example of cooperation between the EC and NCAs. Further
details of recent cases in which Ofcom has exercised concurrent powers and has
worked closely with the OFT are set out in Annex 1.

Number of decisions in regulated sectors

5.7

5.8

The Consultation indicates that there is a relative paucity of antitrust cases and
market investigation references in the regulated sectors. However, as the
Consultation recognises, there are a number of reasons why this is likely to be the
case.? In particular, many regulated sectors are characterised by the presence of
large incumbents which will often be dominant in a relevant market and where ex
ante regulation may offer a quicker and more effective response.

In regulated sectors, the vast majority of ex ante regulation imposed on dominant
undertakings will be designed to avoid the need for ex post competition
investigations. Unless account is taken of these ex ante decisions, any consideration
of statistics in this area will not compare like with like. In a regulated industry,
typically with a dominant supplier, the prevalence of anti-competitive
agreements/cartels is likely to be very low. Whilst ex post abuses of dominance may
occur, they are also significantly less likely than in non-regulated sectors if

2 http://www.ofcom.org.uk/about/organisations-we-work-with/letter-from-the-office-of-fair-trading/

% Cityhook Limited v Office of Fair Trading, Case No: 1071/2/1/06
http://www.catribunal.org.uk/files/Jdg1071City030407.pdf

24 Paragraph 7.8 of the Consultation
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5.9

5.10

appropriate ex ante conditions imposed on the dominant entity are in place and are
adhered to.

In addition, in Ofcom’s case the European regulatory framework seeks to provide fast
and effective recourse in the event of disputes between communications providers
which are underpinned by a consideration of competition concerns. Ofcom is obliged
to consider disputes between communications providers in a wide range of instances
and must issue a reasoned dispute resolution within a period of 4 months. Ofcom’s
dispute determinations will often consider the competitive positions of the parties,
typically drawing on existing findings with respect to the relevant market and the
presence or absence of SMP (that is, whether any undertaking is dominant).
Particularly when they involve dominant operators who provide services under a
requirement not to unduly discriminate, decisions in particular cases are often more
generally applied across the sector. Any consideration of statistics in respect of
antitrust enforcement in the communications sector should therefore also consider
the extent to which Ofcom’s dispute resolution mechanism offers a fast and effective
alternative to an investigation under the Competition Act.?®

Moreover, in addition to the fact that disputes are quick for us to resolve,
stakeholders are also aware that we have the power to require repayment or
over/underpayment with our determination. In Competition Act cases, complainants
need to bring follow-on damages actions against the firm(s) that abused its dominant
position. This is obviously more time consuming and costly. As regards market
investigation references, Ofcom has exercised its powers in conducting market
studies, making references to the CC and accepting undertakings in lieu of a
reference, as set out in more detail at paragraphs 3.1 and 3.2 above. Indeed, the
Consultation recognises the success of the BT Openreach undertakings in
addressing the concerns identified by Ofcom.

Strengthening the primacy of competition law over sectoral
regulation

5.11

5.12

The Consultation asks whether competition law should be given primacy over sector
specific regulation and suggests two approaches:

e sectoral regulators establish a common set of factors for deciding whether to use
sectoral powers or powers under the Competition Act or the Enterprise Act; and

¢ the imposition of an obligation on sectoral regulators to use powers under the
Competition Act or the Enterprise Act in preference to sectoral powers.

As regards a specific duty to prioritise powers under the Competition Act or the
Enterprise Act, Ofcom is already required by both the European regulatory
framework and domestic legislation to consider whether the use of ex post powers
would be more effective in addressing competition concerns which may arise before
imposing any ex ante regulation.?® Furthermore, Ofcom has a duty to review

% The European directives which underpin electronic communications regulation in the UK make
specific provision for the interplay between competition law and sectoral regulation. Recital 27 to the
Framework Directive provides that “it is essential that ex ante regulatory obligations should only be
imposed where there is not effective competition, i.e. in markets where there are one or more
undertakings with significant market power, and where national and Community competition law
remedies are not sufficient to address the problem”. Ofcom is thus required by law to consider
whether competition law would be sufficient to address any perceived problems — if so, ex ante

21



5.13

5.14

5.15

Ofcom response to the Competition Regime for Growth consultation

regulatory burdens and, under the European framework must review markets every
three years to determine whether ex ante regulation remains appropriate. That
assessment involves a consideration of whether competition law would be able to
address any concerns. Where it would, Ofcom cannot impose or maintain ex ante
regulation. Indeed, Ofcom has removed regulation in a number of areas where it has
considered it appropriate to do so (e.g. wholesale broadband access, certain fixed
telecommunications wholesale transit products as well as retail regulation in a
number of markets).

In Ofcom’s view, it would be difficult to establish a detailed common set of factors
between regulators as regards the balance between competition law and sectoral
regulation. This is because their circumstances (including the legal frameworks within
which they work) and their experience in applying competition law are very different.
Any common factors would need to consider in detail the powers available to
individual regulators which may differ widely when considering particular competitive
concerns. For example, the dispute resolution tool available to Ofcom as a fast and
effective means of resolving disputes between communications providers may not be
open to another regulator. In those circumstances, it may be more appropriate for
Ofcom to make use of its dispute resolution powers in relation to a narrow issue
relating to the terms of supply of a dominant operator whilst for another regulator,
powers under the Competition Act may be more appropriate.

There may nonetheless be sensible improvements to make to the system through
enhancing the relationship between the CMA and individual sectoral regulators so as
to improve concurrency by appropriately reflecting the specificities of the legal
context across sectoral regulatory regimes. Ofcom sets out at paragraphs 5.27 to
5.42 below suggestions for improvements which might be made to the arrangements
between the sectoral regulators and the CMA, while enabling a restricted backstop
role for the CMA.

In other areas, Ofcom is obliged by the relevant legislation, whether European or
domestic, to impose certain obligations on undertakings which are active in its
sector?’. Certain of those obligations are designed to address competition concerns
which might be capable of being addressed by an investigation under the
Competition Act, but the legislator has removed Ofcom’s discretion to consider the
appropriate means of addressing the concern. In those circumstances, a statutory
requirement to prioritise action under the Competition Act risks placing Ofcom in a
position where its duties conflict.

regulatory conditions should not be imposed. In relation to broadcasting, which is not otherwise
covered by the European directives, Ofcom is already required to consider whether it would be more
appropriate to use its ex post competition law powers before exercising its powers under the
Broadcasting Acts 1990 and 1996 for a competition purpose.

T For example, under Article 6 of Directive 2002/19/EC on access to, and interconnection of,
electronic communications networks and associated facilities (“the Access Directive”) and section
75(2) of the Communications Act, Ofcom is required to place obligations on providers of conditional
access systems to allow competing platform providers access to necessary infrastructure. Ofcom
must impose obligations and has no discretion over the obligations which may be imposed. Those
obligations are set out in detail in Part | of Annex | to the Access Directive.
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The CMA to act as a proactive central resource for the sectoral
regulators

5.16

5.17

Ofcom supports any measures likely to increase co-operation and efficiency as
between the CMA and sectoral regulators. As set out at paragraphs 5.3 to 5.6 above,
in Ofcom’s view, the existing system of concurrency is working well but
improvements can certainly be made.

Subject to Ofcom’s comments regarding the removal of a decision-making role or a
restriction on a sectoral regulator’s powers, Ofcom considers that the use of the CMA
as a central resource may benefit sectoral regulators. However, Ofcom does not
envisage that it would be likely to avail itself of the shared resource system in respect
of investigations it undertakes. As already indicated, Ofcom has significant expertise
in the enforcement of the competition rules in the communications sector and it is not
obvious at this stage what additional expertise it might obtain from the CMA in
conducting its investigations. Indeed, for this reason, Ofcom would not consider it
appropriate for the CMA to conduct an investigation with Ofcom making the ultimate
decision since Ofcom is better placed and sufficiently resourced to conduct the
investigation. Ofcom recognises, however, that other sectoral regulators may not be
in the same position where ex ante work is not inherently linked to ex post
competition investigations or where resources to conduct cases under the
Competition Act may be more limited. Ofcom would therefore propose that any such
changes should remain optional for the sectoral regulators to decide upon what
action is appropriate taking into account their own circumstances.

Giving the CMA a bigger role in the regulated sectors

5.18

5.19

5.20

5.21

Ofcom welcomes the attempts made in the consultation proposals to institutionalise
best practice for the interaction between sectoral regulators and the CMA. Ofcom has
already established a system with the OFT for effective consultation and coordination
of cases as between themselves and considers that an institutionalisation of similar
principles might offer an effective means of improving coordination between the
NCAs.

Ofcom has given some thought to the improvements which might be made and these
are set out below at paragraphs 5.27 to 5.42. Ofcom further notes the proposal that
the CMA should be given more authority to drive the strategic direction of competition
work and ensure a consistent approach, for example, by publishing an annual review.
Whilst Ofcom has no objections in principle to such an approach, consistency of
approach is currently ensured by the requirement for sectoral regulators and the
CMA to take account of case law at both UK and European level and by the role of
the CAT in hearing appeals against decisions under the Competition Act. It is not
entirely clear, therefore, what additional consistency such an approach might offer.

Ofcom does, however, have significant concerns around the proposals to give the
CMA a wide ranging remit to review “economically important sectors or markets” and
detailed comments are set out in response to section 9.

We observe that in the European Competition Network (“ECN”) model, the EC is able
to require a transfer of cases from NCAs to itself where, for example, a case has a
significant cross-border dimension. This avoids the need for multiple investigations
and ensures a single assessment of the competition issues. The EC may also step in
where it holds concerns about the approach the NCA is taking.
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5.22 By way of similarity, the Consultation (paragraph 7.29) speculates as to whether the
CMA should be able to respond to notifications by taking upon itself cases of the
regulators (whether an investigation has been formally opened or it is still at the
enquiry stage). While it may be possible that a similar provision in the UK regulators /
CMA context could hold benefits in terms of homogeneity of enforcement across
sectors, we believe this would be outweighed by the risk of compromising the
effeczzgiveness of sectoral regulation and its integrated application with competition
law.

5.23 We consider that UK competition authorities do not fundamentally differ in terms of
their approach to competition enforcement, noting that their substantive approach is
conditioned by case law and, procedurally, many features are common through OFT
rules and practice.? If the CMA acquired a case oversight and allocation role, it
would act to determine whether or not a regulator could open investigations and have
oversight of the regulator's competition decisions. If the CMA were to be able to
unilaterally launch Competition Act cases in a regulator’s jurisdiction, this may lead to
a confusion of powers and duties in the sector and reduce regulatory certainty —
while potentially negating the regulator’s sectoral expertise and understanding of
interplay with ex ante regulation.

5.24 Alternatively, if the CMA were to acquire powers to direct a regulator to carry out
investigations, the latter would have no control over its own priorities. In the case of
Ofcom, we would have to de-prioritise other work which may be of greater
importance for consumers. As much of our work is mandated by the European
Framework, such de-prioritisation might result in a serious conflict of Ofcom’s duties.
At the same time, the CMA may not be best placed to appreciate whether a concern
has been or will be addressed through ex ante regulation.

5.25 Moreover, if the sectoral competition enforcement process were to include formal
CMA oversight / case management, the complexity of process would increase
without necessarily increasing quality. As a result, this could lengthen the end-to-end
timing of competition enforcement. In general, the risk of any such arrangements
would be to incur duplication of effort leading to inefficiency. Thus, we reckon a
regulator to be best placed to decide whether or not to initiate a Competition Act
investigation within its sector without being directed to do so.

5.26 For the above reasons, we consider that a common approach to antitrust
enforcement can be achieved by the close co-operation between the regulators and
the CMA which we believe will result from the measures we propose to achieve

8 As set out above, Ofcom is the designated NRA. The CMA would be an NCA, but not an NRA. The
distinction between NRAs and NCAs is clearly shown by the amended Article 3a of the Framework
Directive, which provides that “... national regulatory authorities responsible for ex-ante market
regulation ... shall act independently and shall not seek or take instructions from any other body in
relation to the exercise of these tasks assigned to them under national law implementing Community
law”. In light of this, we consider that it would likely be unlawful for the CMA to have the power to
direct Ofcom as to which cases to take or establishing their approach as this too would undermine
Ofcom’s regulatory independence as the appointed NRA. In turn this would compromise Ofcom’s
ability to meet its duties descending from the EU regulatory framework, and as such would be
contrary to Article 3a of the Framework Directive set out above.

% The logically equivalent case of a “cross-border” investigation is one which involves a single
undertaking or set of undertakings under investigation but that spans a number of regulated sectors
and that might otherwise be investigated independently by a number of sector regulators
simultaneously. We are not aware of a single case in the history of concurrency that has these
features; if one arose (which we find hard to believe) then it could handled by agreement by the
regulators concerned, with the CMA playing its coordinating role if needed.

24



Ofcom response to the Competition Regime for Growth consultation

greater transparency. Therefore, we do not consider that the risks to effective
sectoral regulation should be countenanced by giving the CMA the right to itself
investigate under competition law any case raising antitrust issues which is before a
regulator. Instead, we believe that incremental changes aimed at strengthening
MoUs could deliver the most benefits to the antitrust regime, without the risks
associated with a radical departure from the current practice of concurrent
enforcement.

Proposals suggested for incremental improvements

A proposal for the enhancement of concurrency based on a revision of the set of

requlator-CMA Memoranda of Understanding

5.27

5.28

5.29

5.30

Currently, Ofcom seeks concurrency agreement from the OFT when it intends to
open a Competition Act case, after having conducted a preliminary 8 week enquiry
to assess the case against our administrative priorities. The two organisations must
reach a case-by-case agreement on who is best placed to pursue any Competition
Act case concerning the communications sector. This relationship is framed by a
Memorandum of Understanding (“MoU”) signed by Ofcom and the OFT, which states
a presumption for Ofcom to be generally best placed to take these cases forward,
albeit with a few exceptions (e.g. the OFT could take responsibility where criminal
cartel offences are alleged). We understand that similar MoU are in place across
regulated sectors.

On this basis, Ofcom and the OFT — as concurrent NCAs — work together to decide
who will deal with any particular case. If an agreement on case allocation cannot be
reached between the sectoral regulator and the OFT, under the Competition Act
(Concurrency) Regulations 2004, the Secretary of State would be responsible for
allocating the case — although this has never occurred in practice. Whilst we see no
reason why a conflict should arise in the future, we consider that it is important that
this independent role for the Secretary of State is maintained.

The Consultation suggests an incremental reform of this process, while it is unclear
whether the Government desires to give the CMA a right of initiative/veto on
competition cases in regulated industries.* In the interest of an effective competition
enforcement regime in regulated sectors, we consider that it is valuable for regulators
to provide ample clarity in relation to their actions in response to competition
complaints in their sector. For instance, in some cases the sector regulators may
have a choice between the use of sectoral or competition powers — as recognised in
the Consultation (paragraph 7.4). Ofcom believes that an incremental reform
proposal centred on a revision of the concurrency MoUs could deliver greater
transparency to the competition enforcement regime, by casting a brighter light on
the regulators’ statutory trade-off between ex-ante and ex-post powers. In addition, it
may help to identify and mitigate any systemic challenge relative to a sectoral
regulatory framework and practice at an earlier stage than at present.

In order to address the concern that too few cases are brought in the regulated
sectors, a regular review process might be instituted as between the CMA and each
of the sectoral regulators to assess the effectiveness of competition law enforcement
in that sector. Where the CMA remained concerned that a regulator was not availing

% Since currently the OFT can initiate preliminary 8 weeks investigations to assess potential cases in
regulated sectors — ahead of discussing taking cases forward with the concurrent regulator — we
understand that the CMA would maintain this faculty.
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itself of its competition powers, a reassessment of the MoU between the CMA and
that regulator might take place in order to give the CMA greater power to bring a
case. There are a number of reasons that a sectoral regulator might not bring cases
and the MoU would provide a flexible means of addressing both the concerns of the
regulator and the CMA.

We propose that, as part of the expected transition of responsibilities from the OFT to
the CMA, the concurrency MoUs could be revised to include:

¢ An enhanced notification procedure for competition complaints;

e As part of that notification, identification of the powers available to the regulator in
order to address a complaint, making explicit the specificities of the sectoral legal
framework (for example, where the regulator has no option but to apply sectoral
legislation); and

o Resource sharing arrangements between the regulator and the CMA for
competition cases.

¢ Regular (e.g. 6-monthly) high-level CMA-regulator meetings to discuss the
evolution of competition matters; complemented by a restricted backstop role for
the CMA.

An enhanced notification procedure for competition complaints

5.32

5.33

5.34

We propose that there should be earlier communication from the regulator to the
CMA (and vice versa) than under present concurrency arrangements in order to bring
a broader set of cases into the framework. Under the current arrangements, the
regulator is only required to reach agreement with the OFT on those cases in which it
proposes to open a competition investigation. However, in Ofcom’s case, that
decision will generally have been preceded by an enquiry phase (of up to 8 weeks) in
which it will consider first whether the complaint is sufficiently well formulated in
terms of reasoning and supporting material and, if it is, whether an investigation of
the complaint is justified.*

We propose that regulators notify the CMA (and vice versa) of any complaint on
competition grounds within the concurrent field into which the regulator (or the CMA)
intend to open a preliminary enquiry to assess the case for opening an investigation.
If at the end of the 8-week initial review the regulator (or CMA) wishes to open a
formal Competition Act investigation, then the present concurrency procedure would
still apply, as informed by the current set of OFT / regulators MOUs. Similar
arrangements would apply when a regulator (or CMA) opens a preliminary enquiry of
its own initiative.

A key benefit of including this revised arrangement in the new MoUs is the increased
transparency of the regulators and CMA’s antitrust case load. Moreover, this could
facilitate cooperation between the two bodies and avoid duplication of resources from
an earlier stage, since information would be available that could avoid the risk of both
bodies working on a preliminary enquiry on the same matter. At the same time, in
order to avoid overburdening the system, all those complaints which do not meet

¥ Ofcom published a set of guidelines to inform this type of decisions. See September 2006 Draft
Enforcement Guidelines - Ofcom’s draft guidelines for the handling of competition complaints, and
complaints and disputes concerning regulatory rules.
http://stakeholders.ofcom.org.uk/binaries/consultations/enforcement/summary/enforcement.pdf
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minimum standards in terms of reasoning and supporting material would be screened
out, which is beneficial.

Notification to include an outline of the powers available to the requlator in order to
address a complaint, making explicit the specificities of the sectoral legal framework

5.35 We propose that the revised MoUs should provide for regulators to give the CMA an
outline of the regulatory tools available to address a complaint/own-initiative
investigation, for example enforcement under sector specific regulatory obligations.
Regulators should also detail where the relevant regulatory legislative regime
requires them to apply ex ante powers to address competition issues, preventing the
opening of a case under the Competition Act.

5.36 For instance, Ofcom is subject to a range of specific duties imposed by the European
regulatory framework, and these include the interaction between competition law and
sectoral regulation. We have sector-specific statutory duties that require us to
exercise our sectoral powers, such as the requirement to carry out regular reviews of
markets identified by the EC. At the same time, Ofcom has duties to resolve in four
months disputes between communication providers in relation to network access if
certain (low) jurisdictional thresholds are met. Disputes often raise issues that are
akin to matters which might be considered under the Competition Act (such as
refusals to supply, or the terms of supply by dominant companies), but we are
afforded little or no discretion as to whether to handle them as disputes or as
Competition Act cases.* Once a valid dispute has been raised, Ofcom must deal
with it as such, unless there is an alternative means of resolution which will
effectively be equally quick.*

5.37 Based on the experience of using our sectoral powers, we consider that any common
set of factors is unlikely to be capable of meeting the individual requirements of the
European regulatory framework, given the detailed regulatory tools contained within
it. However, we believe there could be value in the proposed MoU enhancement, as
a result of which regulators would have to articulate in detail the full range of ex-ante
and ex-post options that either could or must be used to address any specific matter
considered (e.g. competition complaints).

An understanding of the modus operandi for competition cases, specifically as to
resource sharing between the requlator and the CMA

5.38 We consider that it would be beneficial for each regulator—CMA MoU to specify in
some detail any resource sharing arrangements that may assist the regulator to take
forward an antitrust case. The MoU could provide for these arrangements to be made
available at the enquiry stage or once a full investigation is opened.

5.39 Forinstance, while some regulators such as Ofcom may be confident in their
capability to hold adequate expertise to enable the effective pursuit of competition
cases, other regulators may prefer relying on the CMA to support them appropriately
upon the regulator opening a competition case.

2 The parties often prefer to have these matters examined under Ofcom’s dispute resolution powers
because of the requirement for speedy resolution.

% Ofcom has to make a decision to resolve the dispute within 4 months, and it is rarely feasible to
conduct a complete Competition Act case in that timeframe, so the statute effectively precludes this
as a realistic alternative option.
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Reqular (e.g. 6-monthly) high-level CMA-requlator meetings to discuss the evolution of

competition matters; complemented by a restricted backstop role for the CMA

5.40

5.41

5.42

28

We consider it beneficial for MoUs to include a regular cycle of high-level meetings
between the regulator and CMA, so to discuss the evolution of competition matters,
in light of the interplay with sectoral regulation. This could be best achieved by
means of high-level meetings to be scheduled every 6 months to discuss the
evolution of competition matters, in light of the interplay with sectoral regulation.

A more formal approach in the MoU might be for the CMA to notify a sectoral
regulator, in a specific case where it had concerns on the regulator’s forbearance,
that it intends to conduct an investigation under the Competition Act into matters
within the jurisdiction of that regulator. The regulator would then have a period of,
say, 21 days in which to respond to the notification. If the sectoral regulator informs
the CMA that:

a) itis already investigating the alleged conduct under the Competition Act; or

b) it intends to open an investigation into the alleged conduct under the Competition
Act; or

c) it has addressed or is addressing the alleged conduct through other means
specified in detail;

then the CMA will not proceed to investigate the alleged conduct.

By including such a process within a revised CMA-regulator MoU, the CMA would
gain a restricted backstop role which could complement by more formal means the
informal coordination resulting from the regular high-level meetings. The combined
effect of these two MoU provisions might be to enable the CMA to maintain a role as
the guardian of the enforcement of competition law whilst ensuring that the role of
sectoral regulators was not usurped by the CMA. In a similar manner, the proposal
might be extended to market studies on a similar basis to address the concerns that
too few references are made to the CC under the current regime.
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Section 6

Regulatory references and appeals and
other functions of the OFT and CC

Q.17 Do you agree that the CMA will be the most appropriate body for considering
regulatory references/appeals currently heard by the CC?

Q.18 The Government also seeks your views on creating model regulatory processes
that set out the core requirements that future regulatory reference/appeals processes
should have.

6.1

6.2

6.3

Ofcom agrees that the CC should retain its role as the appeal body for Ofcom’s price
control decisions and that the specificities of that procedure should be maintained.
Ofcom further agrees that sectoral differences and the specificities of regulated
industries have led those processes to differ to some degree because of EU
requirements and the nature of the issues being considered.

Ofcom therefore sees limited scope for either the harmonisation and simplification of
regulatory processes or the introduction of model processes for appeals. We also
consider that there are unlikely to be net benefits in doing so. That position is
accentuated in relation to appeals against Ofcom’s price controls where the split
nature of an appeal between the CAT (with jurisdiction to consider the legality of the
decision to impose a price control) and the CC (with jurisdiction to consider the level
of the price control) means that specific procedures are needed to govern the
interplay between the CC (and then CMA)/CAT processes.

While Ofcom agrees that the CC remains the appropriate body to review Ofcom’s
price control decisions, consideration will need to be given to how this role will be
managed if it is merged into the CMA. The role of the CC in price control appeals is
quasi-judicial in nature even though the formal judgment on all elements of the
appeal will be made by the CAT. If the CC is merged with the OFT, this quasi-judicial
role will be merged with the administrative and investigatory role currently carried out
by the OFT. Any institutional arrangements within the CMA should therefore ensure
that there is sufficient separation and clarity between the administrative and quasi-
judicial functions with which the CMA is charged. The merging of those functions is
likely to affect the relationship with sectoral regulators where the CMA will be a
concurrent regulator in certain circumstances and an appeals body in other, and also
with the CAT where it may be a defendant in respect of certain decisions and a co-
decision maker in respect of price control appeals. Ofcom therefore proposes a clear
separation between such functions is made on an institutional basis in order to
preserve the good and effective working relationships which exist between the bodies
and to ensure clarity and certainty for business.
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Section 7

Decision making

Q.22 The Government seeks your views on the models outlined in this Chapter, in
particular:

e the arguments for and against the options;
e the costs and benefits of the regime and to business, supported by evidence
wherever possible.

Q. 23 The Government also seeks views on the appropriate composition of the
decision-making bodies set out in this Chapter, and in particular what the appropriate
mix of full-time and part-time members is.

Q.24 The Government welcomes suggestions for alternative decision-making
structures for each of the competition tools that will deliver robust decisions through
a fair and transparent process.

71 Ofcom welcomes the recognition in the Consultation that they key considerations in
any decision-making process are the need to ensure robust decisions whilst also
ensuring that such decisions are made in a timely manner. Ofcom also recognises
the need for any decision making processes to ensure degrees of independence and
compliance with Article 6 of the European Convention of Human Rights (‘ECHR”),
depending upon the approach which is taken to the allocation of functions as
between the sectoral regulators, the CMA, the CAT and the judiciary.

Decision making procedures
Potential further changes to the decision-making process

Market investigations

7.2 Ofcom notes that the proposed decision-making process for market investigations
remains largely unchanged by maintaining a two phase approach. However, the
Consultation envisages some or all of the Phase 1 market study team continuing to
work on a Phase 2 investigation, which is not currently the case. Whilst this may
work effectively within a unitary CMA structure and ensure continuity within the case
team, it is unclear as to how this might apply in respect of the sectoral regulators. If
continuity were to be maintained as between a sectoral regulator and the CMA in
Phase 2, this would imply that the Phase 1 market study team would then join the
CMA for the purposes of the Phase 2 investigation.

7.3 Although Ofcom has no objection in principle to such an approach, there is a risk that
the sectoral regulator is thereby deprived of resources for other cases. Whilst a
sectoral regulator will seek to assist the CC with its investigation under the current
process, the case team is not absorbed into the CC once an investigation is opened
and those individuals remain under the authority of the sectoral regulator which will
be able to allocate resources according to its institutional priorities. The inclusion of
sectoral regulators in such a system should therefore seek to clarify their position
whilst recognising the resourcing constraints which may apply.

7.4 It is also unclear from the proposal how the process will deal with undertakings in lieu
of a Phase 2 reference. Chapter 3 of the Consultation does not appear to propose
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that the availability of undertakings in Phase 1 is removed, but the decision making
process makes no reference to how the decision to accept undertakings would be
made and by whom. If the proposal envisages that that decision would continue to
be made in Phase 1 (and therefore by the Executive Board in respect of the CMA),
then there will need to be a clear division of responsibilities as between Phase 1 and
Phase 2 to avoid any risk of conflict in approach. If, however, the MIR Panel is to
have involvement in the decision to accept undertakings in lieu of a Phase 2
investigation, the interaction with the sectoral regulators will need to be carefully
considered. Were the MIR Panel to have a role in the decision on acceptance of
undertakings, this would fundamentally alter the powers of the sectoral regulators to
decide not to refer a market for investigation by accepting undertakings.

Antitrust

7.5

7.6

Ofcom does not have any objection of principle to the CMA having a role in Phase 2
investigations but can see some difficulties which would need to be ironed out. A dual
phase investigation could require duplication of effort as the Phase 2 body would
need to be brought up to speed on all of the evidence which the Phase 1 investigator
already has intimate knowledge of. In the case of regulated industries, any sectoral
expertise might be lost and both authorities may need to invest considerable time to
transmit the regulator’'s knowledge in the relevant area to the CMA members. We
believe that in the communications sector the regulatory expertise that Ofcom has
developed and maintained is crucial in ensuring that complex cases are carefully
considered from all angles.

As the Consultation recognises, the appropriate decision-making procedures for
antitrust cases will depend upon the approach taken to antitrust cases more
generally.

Appeals and ECHR compliance

7.7

7.8

7.9

The existing merits-based appeal regime for our ex ante telecom decisions requires
Ofcom to devote very significant resource to defend its regulatory policy decisions.
Because we are subject to an expenditure cap set by HM Treasury, we can only
sustain this level of resource and cost by diverting resources from our ongoing
regulatory, competition enforcement and policy work.

The current UK approach in this area gold-plates the requirement of EU law that
there should be provision for appeal against the NRA'’s decisions with the merits duly
taken into account. Our view, and that of the government, is that judicial review with
the merits duly taken into account meets this requirement, and we await the
government’s further consultation on the subject. Judicial review with the merits duly
taken into account is not a novel or untested system, nor will it result in decisions not
being appealed. It will simply ensure appeals focus on points of material error. The
NAO believes this is a sufficient standard, as does Lord Justice Jacob.**

We therefore welcome that the Consultation also supports this view, stating for
instance with reference to the markets regime that “The government also considers
that alongside this two phase process, the right of judicial review through the CAT will
ensure that the ECHR requirements for a fair trial continue to be fully met”
(paragraph 3.6).

% See T-Mobile (UK) Ltd and another v Office of Communications [2008] EWCA Civ 1373 and The
National Audit Office Report - ,Ofcom: The Effectiveness of Converged Regulation’, November 2010.

31



Ofcom response to the Competition Regime for Growth consultation

Section 8

Cost recovery

Recovering the cost of antitrust investigations

Q.26 Do you agree with the principle that the competition authority should be able to
recover the costs of an investigation arising from a party found to have infringed
competition law? If not, please give reasons.

Q.27 What are your views on recovery where there has been an infringement decision
being based on the cost of investigation?

Q.28 What are your views on the recovery of costs in cases involving considerations
of immunity, leniency, early settlement and commitments?

It is foreseen that any costs to be recovered would be shown on the infringement
decision detailing the fine. We ask:

Q.29 Do you agree that this would be an appropriate way to collect the costs,
separates the fine from costs in a way that makes appeals clear and that the costs
should go to the consolidated fund rather than the enforcement authority?

Q.30 Should a party who successfully appeals all or part of an infringement decision
be liable for the costs element and should a party who appeals the method of penalty
calculation, but does not appeal the substance of the enforcer’s decision, be liable for
areduction in costs?

Q.31 Should the Government introduce a power to allow the enforcer to recover their
costs, or amend the Competition Act 1998 to enable the level of fine to cover the cost
of the investigation rather than introduce costs?

Recovery of CC costs in telecom price appeals

Q.32 Do you agree that telecoms appeal should be treated in the same way as other
regulatory appeals (e.g. Water Licence Modifications and Energy Price Control
Appeals) in that the CC should have the ability to reclaim their own costs from an
unsuccessful or partly successful appeal from the appellant at the end of the hearing?
If not, your response should provide reasons supported by evidence where
appropriate.

Recovery of CAT costs

Q.33 What are your views on the proposal that the CAT recover their full costs except
where the interests of justice dictate the costs should be set aside and what affect, if
any, would there be on CAT incentives?

8.1 Ofcom has limited comments on this set of questions. We agree with the
Consultation proposals to enable the CMA to recover its own costs in
telecommunications price control appeals to promote efficient use of public
resources. For the same reason we concur with the government in believing that
Ofcom should not be in a position where it is required to pay the costs of an appeal
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8.2

(whether to the CMA or in addition to the CAT) since this may have a chilling effect
on enforcement (paragraph 11.40).

In fact, we note that the Consultation proposes that the CMA should gain the ability to
reclaim its own costs from the appellant when the appeal is unsuccessful — while no
such provision is considered where the CMA finds against Ofcom. Since allowing for
any legal costs to be passed through different public sector bodies would be highly
detrimental, this is a point of high importance to Ofcom and we welcome its
recognition in the Consultation.
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Annex 1

Recent examples of concurrency at work

BT Margin Squeeze

A1

A1.2

In December 2010, we issued an SO to BT as a result of complaints by Thus and
Gamma that BT was operating a margin squeeze in the market for wholesale end-
to-end calls. These complaints were received in summer 2008 and, following initial
discussions, the OFT agreed in a concurrency letter in July 2008 that we were best
placed to act. The OFT remained involved in the process, and when the SO was
issued in December 2010, the OFT was informed of this. The OFT will be sent a
copy of the SO once certain confidentiality considerations are resolved (at around
the same time the ECN and EC were sent an Executive Summary).

This case is also a good example of the interaction between our ex post and ex
ante powers. It involved an upstream market in which BT had been found to have
SMP following an Ofcom market review under the European regulatory framework
for communications and a downstream market in which we are using our ex post
powers to address the abuse identified. Our case as set out in the SO draws on the
well developed case law of the EC, the General Court and the Court of Justice in
this area, including the recent decision in Deutsche Telekom v Commission (Case
C-280/08 P) (October 2010).

Project Canvas

A1.3

A14

34

Another example is our consideration of Project Canvas, a joint venture between
various public sector broadcasters, large internet service providers and Argiva. We
received complaints from Virgin Media and IP Vision in August 2010 that Project
Canvas amounted to an anti-competitive agreement distorting competition in the
markets for television platforms, in particular IP television. The OFT had originally
considered Project Canvas in May 2010 under the Enterprise Act merger regime
but cleared it on the basis that it did not have jurisdiction. Even before the
complaints were received, we and the OFT met in June 2008 at a senior level to
discuss how to handle them (as it was anticipated that they would then shortly be
made).

Following receipt of the complaints, we liaised further with the OFT, leading to a
concurrency letter of August 2010 in which it was agreed we would take the
complaint forward. We and the OFT remained in close contact, and the OFT
assisted us by providing certain documents from its merger review (August 2010).
The OFT also attended a meeting between us and IP Vision (in early September
2010) and a meeting with us to discuss our provisional views (in late September
2010). Fortnightly conference calls were held throughout with the OFT to discuss
progress. The draft decision was sent to the OFT in advance of publication (in early
October 2010) and it was informed once the decision had been issued (in late
October 2010). We decided not to open an investigation, and it remains open to the
OFT under the concurrency framework to pursue a case on its own initiative, which
it has not done to date.
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Sarah Chambers
Director for Consumer and Competition Policy
Department for Business, Innovation & Skills
1 Victoria Street
London Your Ref:
SW1H OET Our Ref:
Direct Dial: 020 7901 7097
Email: Sarah.Harrison@ofgem.gov.uk
Via email: sarah.chambers@bis.gsi.gov.uk

Date: 13 June 2011
Dear Sarah,

Ofgem’s response to A Competition Regime for Growth: A Consultation on Options
for Reform

Thank you for the opportunity to comment on these proposals. We welcome recognition
that the UK competition regime is a world-class system, in which Ofgem along with other
sector regulators play a key role in promoting vigorous competition. We will continue to
actively engage with the debate on reform to shape the way forward and we stand ready to
play our part in making the system better still.

We set out the headline points of our response in this letter. Our more detailed answers to
the consultation questions are annexed.

We fully support the aims of the review of the competition landscape: to maximise the
ability of the competition authorities to secure vibrant, competitive markets, in the interests
of consumers and to promote productivity, innovation and economic growth. As you are
aware, Ofgem’s principal objective as sector regulator is to protect the interests of
consumers (including businesses) wherever appropriate by promoting effective competition
or by other means. Having concurrent competition law powers is consistent with this.

Ofgem is a National Competition Authority with powerful tools to investigate and put a stop
to anticompetitive behaviour and to review markets and take steps to ensure that they are
working effectively. These tools greatly assist us in promoting healthy energy markets
which benefit consumers and fair-dealing businesses. We have looked into numerous
Competition Act 1998 complaints and published eight decisions. Our major infringement
decision against National Grid is the most significant abuse of dominance finding in the UK,
setting international precedent. Of course, infringement decisions are by no means the only
measure of success of the competition regime: as European Commission practice
demonstrates, accepting commitments can be an effective means of addressing
anticompetitive behaviour and non-infringement decisions can be equally valuable in
establishing the boundaries of legal conduct.

Our daily work includes keeping energy markets under review and we have also conducted
regular market studies under our full range of market monitoring roles. Under the Gas and
Electricity Acts, we have general market monitoring functions and in association with this
duties to provide information, advice and assistance to the Secretary of State. Under the
Enterprise Act we respond to supercomplaints and can examine markets to determine
whether there is a case for making a market investigation reference. The Third Energy
Package gives us an express duty to keep under review matters such as the level and
effectiveness of market opening and competition at wholesale and retail levels and
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restrictive contractual practices, alongside powers to gather information. We are keen to
ensure that the reforms to the competition landscape avoid the risk of duplication in the
exercise of powers, and therefore ensure that new arrangements are efficient and cost-

effective and minimise the risk to business.

The Competition and Markets Authority

We support the merger of the Office of Fair Trading (OFT) and the Competition Commission
(CC) to form the Competition and Markets Authority (CMA). We consider that the CMA will
be better able to manage peaks and troughs in the CC’s reactive workload, making
effective use of the CC staff and expertise, and be able to streamline its casework in
market reviews and mergers. We look forward to deepening and strengthening our close
working relationships with the OFT and CC as they merge. We advocate a carefully
managed approach to this significant organisational change to maintain focus on key
responsibilities. There must be no hiatus in promoting and protecting competition.

Market reviews

Use of existing powers

We have a range of market review powers duties and functions, drawn from sectoral and
EU market monitoring roles as well as those under the Enterprise Act 2002, which we use
to improve the health and functioning of energy markets. We believe it is important and
effective for us to have a range of review powers at our disposal and will choose which
powers to utilise depending on the matter at hand. This approach tallies with the Focus
principle within your Principles of Economic Regulation which calls for regulators to choose
the tools that best achieve the desired outcome.

An example of where we have used our range of powers, duties and functions effectively in
combination is our Retail Market Review (RMR). In this work, we relied on general market
monitoring powers and have proposed some sectoral regulatory solutions which we
consider, subject to the response from the industry, is the best route to secure cooperation
and a swift resolution in this instance. However, we have not ruled out a market
investigation reference (MIR) if, in light of responses to the consultation and the industry
response to our proposals, we consider this will be the most effective means to achieve the
necessary reforms.

The ability to make an MIR is a powerful tool at our disposal in promoting energy
consumers’ interests. However, we believe there are improvements which could be made to
the MIR process which would make it a more effective option for regulators and less
burdensome on business. We set out our views on these below and in the annex.

Streamlining market studies and market inquiries

We support the shortening of existing statutory timescales and the introduction of new
statutory thresholds and timescales where these are appropriately combined with
toughening of our information gathering powers pre-reference. This would minimise
duplication of information gathering between the two phases, reducing burdens and
speeding up the process.

Any new timescales would need to be sufficient to enable an adequate first phase
exploration of the issues, to avoid unnecessary second-phase reviews. The two-tier
approach minimises burdens on business where issues are either not causing the scale of
problems that it first appeared, or where they can be sensibly resolved in the first phase.
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There are limitations to the current “all or nothing” MIR approach which may have a
dampening effect on the volume of issues referred. We advocate a more flexible approach
to MIRs between sectoral regulators and the CMA, which could include more structured
approach and ongoing dialogue around:

e firstly , whether an MIR is appropriate in the circumstances;

e secondly exchanging information on/assessment of an agreed scope of a given MIR;
and

e thirdly, reaching agreement appropriate timescales.

This could lead to more tailored and/or focussed inquiries into particular aspects of markets
where a second pair of eyes would reach a better, longer lasting solution, potentially
involving structural remedies.

Economic regulators have a range of powers at their disposal, including modifying licences
to change company behaviour! and accepting undertakings in lieu of a reference which are
able to address many problematic features of markets. The extra tool available to CC, and
in future the CMA, is being able to impose structural remedies, where necessary.

CMA duty to prioritise strateqgically important markets for review

As part of our transparent approach to regulation, we are keen to engage with the CC, and
in future the CMA, on structural market features and the optimum means of addressing any
problems inhibiting effective market functioning. In the context of enhanced engagement
between the CMA and regulators, we consider that the particular circumstances of
industries subject to economic regulation, and the role that the sector regulators play,
should be taken into account in the reshaped competition landscape.

We are concerned that the current proposals bring the risk of duplicative reviews and could
encroach on our independent regulatory role (under EU and UK law). Regulatory stability
and accountability are important, as recognised in your Principles for Economic Regulation.
Any unnecessary moves which would lead to an increased perception of regulatory risk, and
hence an increased cost of capital should be avoided at a time when the GB energy
industry is seeking to attract £200bn of investment.

Regulatory appeals

We consider that it is imperative that the body considering any references we may make
and any regulatory appeals of our decisions does so through the same lens as us. This
applies whether a panel within the CMA or the Competition Appeals Tribunal (CAT) takes on
this role. The CC currently decides on references on matters including licence modifications?
and changes to Industry Codes. In doing so, it has regard to our principal objective and
general duties, including for example, the protection of vulnerable customers and ensuring
security of the energy supply.

If the appeals were heard by a panel of the new CMA solely taking into account its
proposed primary objective of promoting competition, it may come to a different decision.
This would undermine Ofgem’s ability to fulfil its statutory role. Businesses and consumers

! At present, Ofgem can also impose licence modifications unless 20% or more of licence holders object (and this
blocking threshold is expected to be removed and replaced by an appeal mechanism by the end of this year).

2 At present licence modifications proposed by Ofgem must be agreed by 80% of licence holders before they can
take effect. Ofgem can make a reference to the CC if the proposed change is not agreed. The CC would then
decide if matters are adversely affecting the public interest and if so whether they can be appropriately remedied
by means of a licence modification. If so, the CC can require Ofgem to make the modification. The third package
of EU energy directives, when transposed in the UK, will mean that modifications proposed by Ofgem take effect
unless appealed by a licence holder, consumer representative group or industry representative group.
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are better served by a consistent approach where both tiers apply the same range of
considerations, preserving predictability. This also complies with European law to the extent
necessary for Ofgem to be able to make binding decisions.

Antitrust investigations and decision making

Concurrency

We support BIS’ conclusion that concurrency of competition powers should be retained. We
have used our competition law enforcement powers successfully in the past and they
remain a valuable tool in influencing behaviour. We have found one major infringement and
in one case accepted binding commitments. In five cases we have published a finding of
either no grounds for further action or a non-infringement and in one instance closed the
case to pursue alternative means: by pressing for the ability to introduce a market power
licence condition where existing competition law was unlikely to address the harm
identified.

As we note above, it is important to recognise that infringement findings are not the only
measure of success. As European Commission practice demonstrates, accepting
commitments can be an effective means of addressing anticompetitive behaviour. And
non-infringement decisions can be equally valuable in setting precedent and the boundaries
of legal conduct. Being willing to open investigations (on the grounds of reasonable
suspicion) makes it almost inevitable that we will subsequently close down or reach a
non-infringement finding in particular cases. The knowledge that a regulator is prepared to
open an investigation is a powerful compliance incentive in of itself. Companies wish, and
work hard, to remain above suspicion.

We support BIS’ commitment to preserving the independence of decision-making from
political considerations. As an independent regulator, we are keenly aware of the
importance of stable regulatory systems for growth and increasing consumer welfare.

Concurrency not only aids us in influencing the behaviour of companies through
enforcement action but also helps us to attract and retain competition expertise which
benefits our wider regulatory role (enabling us to fulfil our duties to promote competition
and to make the right regulatory decisions). Furthermore, we do not face the same
difficulties as other Member States in dealing with the relationship between regulatory
bodies with increased powers under the third energy package and separate competition
authorities.

We welcome plans for a “network” of competition experts and greater cooperation and joint
working more generally with the CMA and other concurrent regulators, alongside retention
of Ofgem’s decision-making powers. Sharing best practice amongst the concurrency
working party (CWP) takes place in a multi-lateral way: OFT has greater knowledge of, for
example, cartel cases, and regulators have considerable experience of abuse of dominance
cases. Examples of closer co-operation could include more flexibility regarding the
secondment of staff between CWP members, more structured discussions with the CMA
regarding the strength of a given Competition Act 1998 (Competition Act) case at various
stages including prior to seeking concurrency and actively seeking peer review of economic
or legal analysis by CWP colleagues. We all benefit from learning from each other,
particularly in respect of procedural matters. For example, we found the procedures
sub-group of the CWP a helpful forum.

Streamlining the tools

We consider that the optimum approach to achieve BIS’ aims, including a higher
throughput of cases, is to improve the tools and process. This would benefit the CMA and
regulators with concurrent powers and appears to be the most economical and the most
effective route.
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Decision making

We believe that we are best placed to investigate and take decisions on competition
investigations in the energy sector. Our highly trained and experienced competition
economists, lawyers and policy staff carry out investigations, and our board, including
non-executives, separately takes the decisions.

We believe that the timescales for finding Competition Act infringements could be
shortened by improving procedures (such as streamlining the approach to setting penalties)
and through greater co-operation across competition authorities - sharing best practice as
it develops. We do not believe that separating decision making from carrying out
investigations formally or institutionally would necessarily lead to a material shortening of
the process or incentivise greater take-up of the powers.

Streamlining the approach to setting the appropriate level of a penalty

The CAT and Court of Appeal are not bound by the OFT guidance on setting the level of a
penalty to which OFT, Ofgem and other concurrent regulators must have regard. The OFT
guidance is similar but not the same as the equivalent European Commission guidance.

Adopting a consistent approach throughout all the tiers of decision-making and appeals in
UK competition law would be much simpler to administer. It is also likely to materially
reduce incentives on companies to appeal the level of a penalty (on the basis that the CAT
and subsequent bodies are not currently bound by the approach taken by competition
authorities). There may also be benefits in more closely aligning the UK and European
approaches. We therefore propose that BIS and the CMA look at ways to streamline the UK
approach to penalties and, where appropriate, either align it more closely with the
European approach, or more clearly set out the underlying reasons for differences.

Primacy of Competition Act powers

We note that the proposal to encourage the use of Competition Act powers is that
concurrent regulators use them “wherever legally permissible and appropriate”. This aligns
with our primary objective to promote the interests of consumers by wherever appropriate
by promoting effective competition or by other means. By way of example, under the Gas
and Electricity Acts, we are precluded from making a licence enforcement order to secure
compliance or imposing a penalty pursuant to a breach of a licence, if we are satisfied that
the most appropriate way of proceeding is under the Competition Act.

This also fits well with the Principles of Economic Regulation because it retains our scope to
determine what we consider to be ‘appropriate’, thereby avoiding unintended consequences
and inefficiency. Any changes to the regime should not undermine this. We agree that
sectoral regulators are best placed to make choices between different tools to remedy
problems and to deploy their expertise in dealing with Competition Act cases in their
sectors.

Mergers

We would like to take this opportunity briefly to reiterate our view that controls similar to
those in the water sector (along the lines of the Cave Review) should be put in place for
monopoly regulated energy networks. Mergers of two monopolies or near monopolies are
unlikely to result in concerns regarding lessening of competition and are therefore unlikely
to be addressed by remedies. However, in such mergers, there can be a loss of comparator
which affects a sectoral regulators assessment of network companies, for example in
respect of efficiency or innovation. We have raised these issues with DECC for possible
energy legislation.
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Next steps

I am copying this response to Paul Griffiths and Duncan Lawson at BIS and to the other
members of the Concurrency Working Party.

If you have any questions on this or wish to discuss, do get in touch. For points of detail,
please contact Andy Burgess on 020 7901 7159 or Andy.Burgess@ofgem.gov.uk or
Chris Dodds on 020 7901 0544 or Chris.Dodds@ofgem.gov.uk.

Yours sincerely

Sarah Harrison

Senior Partner, Sustainable Development
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Department for Business
Innovation & Skills

BIS

A competition regime for growth: a consultation on options for reform.

Response form

Name: Chris Dodds, Senior Manager, Enforcement & Competition Policy
Organisation: Ofgem

Address: 9 Millbank, London, SW1P 3GE

Please tick one box from a list of options that best describes you as a respondent.
This will enable views to be presented by group type.

Small to Medium Enterprise

Representative Organisation

Trade Union

Interest Group

Large Enterprise

Local Government

Central Government

Legal

Academic

v' | Other (please describe): Competition Authority and Sectoral
Regulator

Consultation Questions

1. Why reform the competition regime?

This chapter sets out an assessment of the strengths and weaknesses of the UK
competition regime and proposes to reform it to: improve the robustness of decisions
and strengthen the regime; support the competition authorities in taking forward the
right cases; and improve speed and predictability for business.

Q.1 The Government seeks your views on the objectives for reform of the UK’s
competition framework, in particular:

e improving the robustness of decisions and strengthening the regime;

e supporting the competition authorities in taking forward the right cases;



e improving speed and predictability for business.

Q.2 The Government seeks your views on the potential creation of a single
Competition and Markets Authority.

Comments:

We support the creation of a single Competition and Markets Authority (CMA). This is
on the basis that a merged organisation will be able to pool resources in a more
flexible way to manage peaks and troughs in a largely reactive CC workload and will
foster a single approach to prioritisation of discretionary casework.

This will be especially important at a time of increasing resource constraints so that
the UK continues to benefit from a world-class competition regime.

2. The UK Competition regime and the European context

This chapter sets out the UK institutions that make up the competition regime and
their functions, as well as the European context.

Comments:

No comments

3. A stronger markets regime

This chapter sets out that there is scope to streamline processes and make the
markets regime more vigorous. The key options are: enabling in-depth investigations
into practices that cut across markets; giving the CMA powers to report on public
interest issues; extending the super-complaint system to SME bodies; reducing
timescales; strengthening information gathering powers; simplification of review of
remedies process; and updating remedial powers.

Q.3 The Government seeks your views on the proposals set out in this Chapter for
strengthening the markets regime, in particular:
e the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.4 The Government also welcomes further ideas, in particular, on modernising and
streamlining the markets regime, and on increasing certainty and reducing burdens.

Comments:

As noted in our cover letter, we have available to us a range of powers, duties and
functions to keep energy markets under review including some drawn from European
law. Our daily work includes keeping energy markets under review and we have also
conducted regular market studies under our full range of market monitoring roles. We
have general statutory functions under section 47 of the Electricity Act 1989 (the
Electricity Act) and section 34 of the Gas Act 1986 (the Gas Act) which we term our
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Jmarket monitoring functions’ and, in association with this, duties to provide
information, advice and assistance to the Secretary of State. Under the Enterprise
Act we must respond to super complaints and can examine whether there is a case
for making a market investigation reference. The Third Energy Package gives us an
express duty to keep under review matters such as the level and effectiveness of
market opening and competition at wholesale and retail levels, and restrictive
contractual practices, and powers to gather information in support of these duties.
Under the Directives, our main monitoring duties are provided for under Article 41 of
the 2009 Gas Directive and Article 37 of the 2009 Electricity Directive. The Directives
are available at:

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:211:0094:0136:en:PDF

http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2009:211:0055:0093:EN:PDF

We can use these powers, duties and functions effectively in combination. An
example of this is our Retail Market Review. In this work, we relied on general market
monitoring powers and have proposed some sectoral regulatory solutions which we
think, subject to the response of the industry and in the current circumstances, are
the best route to secure cooperation and a swift resolution for consumers in this
instance. See below for more details.

We consider that the ability to make a market investigation reference is a powerful
tool at our disposal in promoting energy consumers’ interests. We believe there are
improvements which could be made to the MIR process which would make it a more
effective option for us to deliver improved outcomes for consumers and reduce
burdens on business, including the potential for more focussed MIRs in regulated
sectors. We set out our views on these below.

Enabling in-depth second-tier market investigations by the CMA into practices that
cut across markets

“Horizontal” market investigations would represent a significant change as the need
for a specific MIR at present constrains the burdens and uncertainty for business to a
particular market or markets, and recognises that particular market features may be
problematic in one market and not so in another market.

Where markets are sufficiently similar, implementing remedies in one market may
well impact on the others as a precedent without their actors having to go through the
market review process. This could be positive from the perspective that it avoids
repeated MIRs and would encourage faster transformation in related areas. On the
other hand, a study on, say, payment methods, could impact on businesses who are
not the key target of the study and who (alongside relevant consumer representative
bodies) may not be aware of the need to engage with it.

We would need to be involved in any study that could affect energy markets, for
example on switching behaviour so that it adds value to rather than duplicating or
detracting from our work.

We encourage BIS to carefully weigh up whether the suggested gains in efficiency
for the economy of the CMA of being able to conduct horizontal investigations could
be outweighed by extra burdens on business. Such a power would need to be
handled carefully.
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Giving the CMA powers to report on public interest issues

BIS would need to balance this role with its proposal to ensure that the CMA’s
primary focus is on promoting competition. It could be helpful if, for example,
Ministers want a more in-depth competition assessment of a given public policy
proposal without the CMA having to exclude consideration of wider benefits.

We support this, on the basis that it does not stray into duplicating our role or work.
We have a duty to provide information, advice and assistance to the Secretary of
State for Energy and Climate Change arising from our general statutory functions
under section 47 of the Electricity Act and section 34 of the Gas Act. Project
Discovery (see below) is an example of our work pursuant to this and to our role of
publishing any advice and information where we consider that doing so appear to be
in the interests of customers (under section 48 of the Electricity Act and section 35 of
the Gas Act).

Extending the super-complaint system to SME bodies

We support the extension of supercomplainant status to bodies representing small
and medium sized enterprises because small companies are often in a similar
position to domestic customers in having little influence over the behaviour of larger
energy companies. We support this on the proviso that we have the power to
address problems identified. As we note in our RMR work, we are considering
whether there is a need to bolster our powers to protect SMEs. This could include
enabling Ofgem to enforce the Business Protection from Misleading Marketing
Regulations 2008.

Reducing timescales and strengthening information gathering powers

We support the proposals to shorten statutory timescales for phase 2 market
investigations (from 24 to 18 months in most cases) and to introduce a new six
month timescale for developing remedies.

We would also support the introduction of a statutory timescale, where it is
appropriately combined with formal information gathering powers, for phase 1 market
studies where an MIR is possible.

At present, we are only able to compel the production of information for the purposes
of deciding whether to make the reference or to accept undertakings in lieu where
Ofgem has already decided that it is able to make an MIR (i.e. there are reasonable
grounds to suspect that there are features of a UK market which are preventing,
restricting or distorting competition). It would be helpful to have these powers at an
earlier stage, both from our perspective to speed up and improve the robustness of
the first stage review, and from the companies’ perspective to avoid the CMA feeling
compelled to request the same information by formal means.

It will be important to ensure that any new statutory timescale is adequate to enable
us to manage within existing resources and to carry out robust and effective first tier
reviews. As noted in the cover letter to this response, the two-tier approach
minimises burdens on business where issues are either not causing the scale of
problems that it first appeared they were, or where they can be sensibly resolved in
the first phase.

We will liaise with BIS as it draws up more detailed proposals.




Simplification of review of remedies process and updating remedial powers

We support the proposals here to streamline the process and update the powers.

Ofgem market reviews

It is important to recognise that an MIR is not the only measure of success for a
phase 1 market review. Ofgem’s market studies draw on a range of powers and
duties and can lead to a range of outcomes. Our market review activities and market
studies can ultimately lead to MIRs, intervention using sectoral enforcement or
licence modification powers or to competition law investigations. In situations, similar
to those in which ORR referred the ROSCOs market to the CC, where an issue had
been considered before, voluntary remedies already put in place, and where the
regulator had few powers to address further concerns raised, an MIR is likely to be
an appropriate route. Alternatively, a study may find that a market has developed
such that pro-active regulation is no longer required. Below we set out some
examples of Ofgem market reviews.

We have recently published the findings of our Retail Market Review (RMR)
investigation into the markets for electricity and gas for households and small
businesses in Great Britain and consulted on our initial proposals. This work built on
our 2008 Energy Supply Probe after which we introduced a number of consumer
protection measures designed to give consumers the tools and confidence to make
effective choices when switching.

Notwithstanding some positive developments in light of the 2008 Probe, we found
that further action was needed to make energy retail markets in Great Britain work
more effectively in the interests of consumers: a number of features in the market
reduce the effectiveness of competition. Our RMR consultation proposals were
designed to make it much easier for consumers to identify who is offering the
cheapest tariff; make it easier for new suppliers to enter the market; enforce and
strengthen Probe remedies in both the domestic and non-domestic market; and
increase the transparency of company accounting practices. We will shortly be able
to impose licence obligations, when the Third Energy Package is implemented. We
are proposing this set of reforms with this in mind, as we feel that we will have
improved tools to drive through reform.

We stated our preference for implementing reform wherever appropriate with the
cooperation of the supply companies. This is because this route would be more
efficient and economical, reducing the burden on business and delivering faster
improvements for consumers. This approach tallies with the Focus principle within
BIS’ Principles of Economic Regulation which calls for regulators to choose the tools
which best achieve the desired outcome.

However, we have not ruled out a MIR following the RMR. If, after we have reviewed
the responses to our consultation and seen the reaction of the industry to our firm

proposals, we consider that reforms do not have a realistic chance of addressing the
concerns identified due to industry opposition or otherwise, we will consider an MIR.

Examples of our earlier market reviews include:

e Project Discovery (2009) — an investigation into whether or not future security
of supply can be delivered by the existing market arrangements over the
coming decade. This has informed the important Energy Market Reform work
being carried out by DECC.




e Liquidity in the GB wholesale energy markets (2009) — this was an
investigation into the level of liquidity in the GB wholesale energy markets
outlining possible measures to improve GB electricity market liquidity. This
has been developed on in our RMR work.

e Energy retail supply probe (2008) — here, Ofgem used formal powers under
section 174 of the Enterprise Act 2002 for the purposes of deciding whether to
make a market investigation reference. This was a major study into the
markets in electricity and gas supply for households and small businesses,
which used information obtained from general market monitoring exercises
and the use of formal powers. Since the introduction of the Probe remedies,
we identified (as part of our RMR work) that there have been some important
improvements:

o Wwe have seen a substantial reduction in undue price discrimination,
particularly in relation to prepayment, in-area electricity and
off-gas-grid customers. This has delivered a significant benefit for
vulnerable consumers.

o there has been some improvement in the quality of information
suppliers provide their customers; and

o recent survey results show that just under half of energy consumers
are aware they have received clearer information from their supplier.

e Review of competition in gas and electricity connections (2007) — We have
kept connections markets under review and introduced various initiatives
designed to improve competition in these areas.

e Review of the Price Controls on Gas and Electricity Metering (2006) —
following this review, we decided to allow the price controls on electricity
meter operation and the provision of new / replacement electricity meters to
expire from 31 March 2007. We subsequently found that National Grid had
infringed the Competition Act 1998 (Competition Act) in respect of its gas
Metering Service Agreements.

e Gas probe (final conclusions published in January 2006) - This review was
initially launched after a significant increase in wholesale gas prices. We
identified concerns regarding the composition of gas supply in relation to
interconnectors and North Sea beach deliveries and raised these with the
European Commission. Partly in response to these concerns, the European
Commission launched its Energy Sector Inquiry which led to regulatory
reforms and a number of antitrust investigations. This review influenced the
debate at EU level, helping to shape the current regulatory framework, in the
interests of consumers.

4. A stronger mergers regime

This chapter sets out that there is scope for improving the merger regime by
addressing the disadvantages of the current voluntary notification regime and
streamlining the process. The Government is seeking views on: (1) options to
address the disadvantages of the current voluntary notification regime; (2) measures
to streamline the regime by reducing timescales and strengthening information
gathering powers; (3) introduction of an exemption from merger control for




transactions involving small businesses under either a mandatory or voluntary
notification regime. We ask:

Q.5 The Government seeks your views on the proposals set out in this Chapter for
strengthening the mergers regime, in particular:
e the arguments for and against the options;

e the costs and benefits of the options, supported by evidence wherever
possible.

Q.6 The Government seeks views on which approach to notification would best
tackle the disadvantages of the current voluntary regime?

Q.7 The Government welcomes further ideas on streamlining the mergers regime.

Comments:

We consider that it would be helpful for merger authorities to be required to take into
account the views of the sector regulators in their consideration of mergers in those
sectors and potentially also when collating views on behalf of the UK to provide to the
European Commission when considering a merger. At present views are provided
and taken on board in an informal manner. This gives us a reasonable degree of
input, and enables us to contribute our expertise and help develop remedies which
often fall to us to monitor and enforce (such as licence conditions and commitments).
However, it would be useful to recognise the importance of taking into account the
views of concurrent competition authorities when considering, and potentially also
when contributing to European assessments of, mergers in their industries.

A duty to consult and take account of the response of sector regulators in these
circumstances would be helpful. This would help promote consistency of
decision-making by ensuring that, so far as is practicable, decisions on mergers as
well as on the Competition Act and market reviews are made with the full benefit of
sector expertise.

Network Mergers

Further, as DECC is already aware, we do not think that the current regime for
mergers between energy network companies is fit for purpose as it does not properly
protect the interests of consumers. The substantive tests for mergers are competition
based, but since the networks that Ofgem regulates do not compete with one another
these tests could not be used to address issues arising from the merger of two
network companies.

We think that the ability of Ofgem to regulate these networks effectively is a
legitimate consideration and any impact from a merger that prejudices this ability
should be taken into account by the merger authorities. Legislative change is
required to enable the merger authorities to take this factor into account. A special
merger regime in the water takes into account any prejudice to Ofwat’s ability to
undertake comparative regulation.

To remedy this gap in the merger regime Ofgem has expressed support for reforms
(along the lines of those proposed by the Cave review which looked these issues
from the water sector perspective). This, if put in place for monopoly regulated
energy networks, would mean that the CC/CMA would, in the merger assessment
process, consider whether a merger would prejudice Ofgem’s ability to regulate
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monopoly energy networks effectively. This regime would incorporate all the relevant
considerations that affect the consumer interest and would allow for remedies such
as separation or greater transparency.

5. A stronger antitrust regime

This chapter sets out three options for achieving a greater throughput of antitrust
cases: (1) retain and enhance the OFT’s existing procedures; (2) develop a new
administrative approach; (3) develop a prosecutorial approach. We also ask about
the case for statutory deadlines for cases and for civil penalties for non-compliance
with investigations, set out considerations relating to private actions and invite views
on the powers of entry and of investigation and enforcement.

Q.8 The Government seeks your views on the proposals set out in this chapter for
strengthening the antitrust regime, in particular:

e Options 1-3 for improving the process of antitrust enforcement;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.9 The Government also seeks views on additional changes to antitrust and
investigative and enforcement powers in paragraphs 5.48 to 5.57, and the costs and
benefits of these.

Q.10 The Government welcomes further ideas to improve the process of antitrust
investigation and enforcement.

Comments:

Strengthening the antitrust regime

We consider that Option 1 is the optimum approach. As noted in our cover letter, we
believe that closer co-operation between concurrent competition authorities, including
the CMA, and improvements to the tools will bring about the positive change that BIS
is looking for. Our views on decision-making are set out below in the section on
Concurrency.

We fully support the OFT’s work to improve the investigative and decision-making
process, including by means of introducing the sorts of project management
disciplines into its Competition Act casework which Ofgem has found useful across
its casework portfolio. Ofgem runs every investigation (including sector and
consumer law investigations) as a project, with appropriate planning, risk assessment
and management, and now conducts lessons learned exercises after each one to
capture best practice and learning points to continually improve our approach.

More specifically, we also issue draft information requests where appropriate and
place firm deadlines on production of information and documents. We are looking at
how we can do more to facilitate compliance, for example by co-ordinating requests
to a given company under antitrust action with other requests for information, through
dialogue with companies and appropriate targeting of requests. We consider that the
ability to impose civil financial sanctions for non-compliance with these requests
would significantly strengthen incentives to comply, including the production of
confidentiality representations. See below.
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We have accepted binding commitments in one instance. We continue to be
prepared to accept commitments in the right circumstances and consider them to be
an important part of the regime. Commitments can be both effective and the best use
of resources in the right circumstances.

We await the outcome of OFT’s trial of procedural adjudicators with interest.

We are currently reviewing our enforcement guidelines. At present, we commit to
either closing a case down, proceeding to a statement of objections or advising the
parties when we will do either of these, within 9 months of opening an investigation.
As part of our review, we will look at how best to encourage well-reasoned,
substantiated complaints, timescales and liaison with complainants and companies
under investigation. We are planning to consult on our proposed new guidelines by
the end of 2011.

More generally, we believe there is scope for closer cooperation across competition
authorities and sectoral regulators, both to benefit from shared learning and
experience and to ensure, where possible, that companies are subject to consistent
practice regardless of the investigative body. See below under Concurrency for more
on our suggestions for improved cooperation, and regular reporting on that
cooperation.

Additional changes to the antitrust powers

We support the proposal to extend enforcement powers to enable competition
authorities to impose civil financial penalties for failures to comply with information
requests, while retaining the ability to bring a criminal prosecution. This would
significantly strengthen compliance incentives. We support moves to increase
incentives on parties to promptly provide appropriately detailed confidentiality
representations, as preparing documents for access to file disclosure can be
particularly process intensive.

We agree that the introduction of statutory timescales for antitrust investigations is
likely to be problematic. Competition Act cases vary considerably in complexity in
terms of the issues and the parties involved, and any statutory timescale would be
open to gaming by parties wishing to make it difficult for the NCA to opine efficiently
and effectively within the timescales. Furthermore, the investigative stage is often
short when compared to the potential time which could be spent on appeals which
cannot, for reasons of ensuring justice, be constrained. We already have a nine
month administrative timetable which incorporates appropriate flexibility. Other
regulators and the OFT also operate in similar ways, using project management
disciplines to keep timescales to a reasonable minimum while ensuring robust
analysis and fair decision-making. Interim measures are available where serious
harm is likely to accrue ahead of reaching a final decision.

Further ideas

As noted in our cover letter, we propose that BIS look at ways to ensure that all
authorities and courts involved in deciding penalties for competition law infringements
be bound by the same approach on arriving at an appropriate level of penalty,
thereby improving consistency and predictability across the regime and removing
incentives on parties to appeal the level of penalties to bodies who do not apply the
same approach. The CMA may also wish to consider whether these rules can be
aligned more closely with the EU guidelines currently in place and/or to set out more
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on the reasons behind the differences.

6. The criminal cartel offence

This chapter sets out options for making the cartel offence easier to prosecute: (1)
removing the dishonesty element and introducing prosecutorial guidance; (2)
removing the ,dishonesty’ element and defining the offence so that it does not include
a set of ,white listed’ agreements; (3) replacing the ,dishonesty’ element of the
offence with a ,secrecy’ element; (4) removing the ,dishonesty’ element and defining
the offence so that it does not include agreements made openly.

Q.11 The Government seeks your views on the proposals set out in this Chapter to
improve the criminal cartel offence, in particular:

e the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.12 Do you agree that the ‘dishonesty’ element of the criminal cartel offence should
be removed?

Q.13 The Government welcomes further ideas to improve the criminal cartel offence.

Comments:

At present, only OFT has the power to bring criminal prosecutions against individuals
for cartel behaviour. We consider, as outlined above, that it is important for us to be
able to investigate anti-competitive behaviour under Chapter 1 and Article 101 of the
Treaty on the Functioning of the European Union (TFEU). Where we consider that
there may be a case for bringing a criminal prosecution, we would liaise closely with
OFT, and in future the CMA, in order that it can bring the prosecution.

7. Concurrency and sector regulators

This chapter sets out three options for improving the use and coordination of
competition powers: (1) sector regulators could agree on a common set of factors to
take into account when deciding whether to use sectoral or competition powers or
competition law primacy could be enhanced; (2) the CMA could act as a central
resource for the sector regulators; (3) the CMA could coordinate the use of
competition powers across the landscape.

Q.14 Do you agree that the sector regulators should maintain their concurrent
antitrust and MIR powers in parallel to the CMA?

Q.15 The Government also seeks views on the proposals set out in this Chapter for
improving the use and coordination of concurrent competition powers in particular:
e the arguments for and against the options;
e the costs and benefits of the options, supported by evidence wherever
possible.

Q.16 The Government welcomes further ideas to improve the use and coordination
of concurrent competition powers.
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Comments:

Strengthening concurrency

We strongly support the retention of concurrency for both antitrust and market
reviews and support measures to improve upon the current arrangements, including
formalising our role in advising on mergers relevant to our sector. We consider that
this is the best means of delivering BIS’ desired outcomes.

Our current competition law enforcement and decision making powers are a key tool
at our disposal and also help us attract and retain competition expertise which
benefits our wider regulatory role (enabling us to fulfil our duties to promote
competition where appropriate and to make the right regulatory decisions). This wider
role includes identifying areas where there is scope for greater contestability and
promoting competition. One example of this is our current consultation on issues
surrounding development of competition for part funded connections: see our current
consultation on part-funded connections:
http://www.ofgem.gov.uk/Pages/Morelnformation.aspx?docid=298&refer=Networks/C
onnectns/CompinConn).

As we note in our cover letter, we have used our competition law enforcement
powers successfully in the past and they remain a valuable tool in influencing
behaviour. Since 2000, we have found one major infringement and accepted binding
commitments. In five cases we have published a finding of either no grounds for
further action or a non-infringement and in one instance closed the case to pursue
alternative means: by pressing for the ability to introduce a market power licence
condition where existing competition law was unlikely to address the harm identified.

Concurrency not only aids us in influencing the behaviour of companies through
enforcement action, having these powers also helps us to attract and retain
competition expertise which benefits our wider business (enabling us to fulfil our
duties to promote competition and to make the right regulatory decisions). As noted
above, this includes our work to seek, where appropriate, to introduce more
competition where markets are not yet fully contestable. Furthermore, we do not face
the same difficulties as other Member States in dealing with the relationship between
regulatory bodies with increased powers under the third energy package and
separate competition authorities.

We welcome plans for a “network” of competition experts and greater cooperation
and joint working more generally with the CMA and other concurrent regulators,
alongside retention of Ofgem’s decision-making powers. Sharing best practice and
expertise amongst the concurrency working party (CWP) takes place in a multi-lateral
way: OFT has greater knowledge of, for example, cartel cases, and regulators have
considerable experience of abuse of dominance cases. We consider that the CWP
provides a foundation for closer working.

Examples of closer cooperation could include:

e more structured bilateral discussions with the CMA regarding the strength of
a given Competition Act case or potential case at various stages, including
prior to seeking concurrency; and

e where appropriate actively seeking peer review of economic or legal analysis
by CWP colleagues;
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e developing an ECN-style extranet for UK competition authorities which would
facilitate the secure notification of cases and information sharing between
CWP members (where legally permissible). This could help further support
consistency across the UK system;

e promoting transparency through more structured reporting on the operation
of concurrency;

o more flexibility around the secondment of staff between CWP members: staff
with specialist competition expertise currently move from time to time
between all CWP members in range of ways:

o on a very short-term secondment basis, for example, to assist with
site visits to gather evidence;

o on secondments to cover maternity leave and vacancies; and

o on a permanent basis.

Making this sharing of resources easier still, while retaining appropriate
safeguards, would be helpful. One use of this could be to help manage peak
workloads if one authority has an unusually high antitrust (or market review)
caseload;

e a “competition network” of competition specialists:

o a network of peers across UK competition authorities to foster
discussion, support through testing ideas and promote appropriate
consistency through dialogue (supplementing rather than duplicating
existing fora for economists and lawyers);

e more routinely opening up continuing professional development (CPD)
training provided within a given organisation to the “competition network” of
staff within CWP members. This operates successfully at present on an
informal basis, for example, on lectures given by Professor Richard Whish on
legal developments. This supports CPD, fosters debate and strengthens the
network; and/or

o disseminating best practice: we all benefit from learning from each other,
including in respect of procedural matters, for example we found the
procedures sub-group of the CWP a helpful forum. This group met regularly
for a year and reported back to the CWP on all key aspects of process and
procedures for running and deciding on antitrust investigations. We could
consider this and other means of effectively sharing learning across the UK
NCAs.

Primacy of competition

We would like to reiterate our commitment to, and competence at, using our antitrust
(and market review) powers wherever appropriate. This is demonstrated by our
having imposed the most significant penalty for abuse of dominance in the UK to
date, which was supported on the substance by the CAT and by the Court of Appeal.
We also have in some instances chosen to use competition law rather than pursue
sectoral enforcement action.

Any duty