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Chapter 1: Introduction

What this guidance does

This guidance tells you about our risk-based approach to checking customers’
compliance with the intermediaries legislation commonly known as ‘IR35’.

It tells you how to work out which risk band you are in. And it tells you what @
the risk bands mean you have to do. %
It gives you example scenarios to illustrate when and why IR35 will apply

an engagement and when and why it will not.

There is a glossary of IR35 terms at the end. \
What this guidance does not do O

This guidance is not a comprehensive guide to IR35.

It does, however, tell you where you can find re about IR35. And it tells
you how to obtain help from us with IR3
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Chapter 2: Our approach to IR35

Brief overview of IR35

Do you provide your own services without being paid as an employee? If so,
do you use a limited company or a partnership as an intermediary to provide

may apply to you. IR35 is tax and National Insurance contributions (NIC)
legislation which prevents people who use intermediaries from being Qette
than they would have been if their end clients had employed them dire

If you use an intermediary, but work for an end client on terms Mould
have made you an employee if the end client had engaged #oN , then
IR35 will apply. If IR35 applies, it affects the amount of incd @ under Pay

As You Earn (PAYE) and NIC your intermediary will h Maint for.

services to clients? @
If you do, then the intermediaries legislation — commonly known as ‘IR35’ —%
f

IR35 can apply in any business sector. And it makes nOlifference whether
the end client is carrying on a business.

You can find out more detail about IR35 ite.

Does IR35 apply to you?

As a small business, you ) have certainty about IR35. You need to

0300 20048

know whether IR35
If you would like 3 u can phone our confidential IR35 helpline on

ring one-off queries, the IR35 helpline provides a review

helf§irfe and review service are staffed by HMRC specialists in IR35. Both
ar endent of our compliance teams — if you ask them about IR35, they
lll not pass on what you tell them to other people in HMRC.

he specialists can review a contract for you if you want certainty about your
position. If you decide to use the contract review service, and we conclude
that your contract is outside IR35, we will give you a certificate with a unique
number. This certificate will be valid for three years.

Intermediaries legislation (IR35): business entity tests, example scenarios 9
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If, later on, we open an IR35 review, you can give us this number. We will

then suspend our IR35 review while we consider all the information. We will

close our IR35 review if:

e the contract we reviewed is typical of your engagement terms and
conditions

e the information provided is accurate.

details) on our website.

Our risk-based approach %

We will consider how likely it is that we need to check whether IR35 lies
you. To gauge how likely it is that we need to check whether IR35 appli
you, we will look at how your business works.

We will use three risk bands:
e |ow risk

e medium risk
e high risk.

‘Low risk’ means that there is a low risk that heck whether IR35
applies to you.

‘Medium risk’ means there is a medium we will check whether IR35
applies to you. There are some pointers t 35 applies, but there are some
pointers that it does not. ,

You can find out more about the review service (including its full contact @

‘High risk’ means that yo ore likely to have an IR35 review than those
in the ‘medium risk’ band are likely to be several pointers that IR35

applies to you.
These risk band:@s on a spectrum, not pigeonholes.

A 4
If we think tIgt ay apply to you, we will write to you and ask you
whegae e thought about IR35.

If emyys that you think you are outside IR35, we will ask you for evidence.

h Forum has helped us to draw up a set of ‘business entity’ tests.
ese tests will help you to work out which risk band you are in. You will find
in Chapter 4.

If you prove to our satisfaction that you are outside IR35 or in the ‘low risk’

band, then we will close our IR35 review. And we will undertake not to check

again whether IR35 applies to you for the next three years, provided that:

¢ the information you have given us is accurate

e your circumstances — and, in particular, your working arrangements — do
not change in that time.

Intermediaries legislation (IR35): business entity tests, example scenarios 10
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If you do not prove to our satisfaction that you are outside IR35 or in the ‘low
risk’ band, we will continue our IR35 review and seek further evidence so that
we can make a judgement on whether IR35 applies to you.

IR35 applies, specifically, to individual engagements

The business entity tests and the risk bands will help you work out the risk

that we will check whether IR35 applies to you. But they will not tell you for
sure whether IR35 applies to you. There are two reasons for this.

First, every case depends on its own facts. Just because you are in the %
‘medium risk’ band or the ‘low risk’ band, that does not automatically mea
that you are outside IR35. And, just because you are in the ‘high risk’ d

‘medium risk’ band, that does not automatically mean that you within
We explain in Chapter 3 what the risk bands mean you need to

Second, the business entity tests look at how your businesoverall in
order to gauge the risk that we will check whether IR3 i’y Ou. But, for
the purposes of calculating PAYE and NIC under IR yo ed to consider
each engagement separately.

e Some businesses have all their engagem side IR35.

e Some businesses have all their eng; g@ ats within IR35.

e Some businesses have not only engagements outside IR35 but also
engagements within IR35.

e Some businesses hay
because the working 4

e Some busine v@engagements which start within IR35 but, because
the working arggn nts change, later on come outside it.

) 2
F

pagements which start outside IR35 but,
ments change, later on come within it.

The IR35 also helped us to develop some example scenarios to
illusRgt nxYwd why IR35 will apply to an engagement and when and why
it will Se®Chapters 5to 11.

ﬁgéts and scenarios are not set in stone

are piloting these tests and scenarios. We want them to remain relevant
d helpful. So, we may update them in response to feedback and business
changes.

Intermediaries legislation (IR35): business entity tests, example scenarios 11
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Chapter 3: What the risk bands mean

We will use the risk bands to gauge how likely it is that we need to check
whether IR35 applies to you.

You can use the business entity tests in Chapter 4 to work out which risk band
you are in.

This Chapter explains what the risk bands mean you have to do. %

High or medium risk

If you are in either the *high risk’ band or the ‘medium risk’ ban ere is a risk
that we will check whether IR35 applies to you. And this riskg t

So you need to decide whether IR35 applies to any of ments —
especially if you are in the *high risk’ band. We can hefD yoRQere: see
Chapter 2 under Does IR35 apply to you? — We can h ou with IR35.

Suppose IR35 applies to you. Then IR3gyma
had made a payment triggering PAYE anQl|
may have to account for actual PAYE

our intermediary as if it
t is, your intermediary
a deemed payment.

Your intermediary can reduce this deeme yment if it pays employment
income under PAYE and NIC beforgghe end of the tax year (5 April). If it
accounts for enough PAY#fand NI® under the normal rules, it will reduce the
deemed payment to nil.

If the deemed paymezging uced to nil, then your intermediary will have
to account for actuafP4#" g and NIC on a deemed payment.

So, if youguagglo Rgduce the deemed payment to nil, you need to work out
how much nt income your intermediary needs to pay under the

d NIC rules.

Thy S you need to know:
the income for the tax year
o lowable deductions for IR35 purposes.

IR35 purposes, you work out the income on a cash received basis and the
allowable deductions on a cash paid basis — not an accruals basis.

And employment income paid under PAYE and NIC will only reduce the
deemed payment if it is paid before the end of the tax year. So, you need to
arrange this before it is too late.

Our ‘Employment Status Manual’ explains in detail how to work out the
deemed payment in ESM3140 onwards.

Intermediaries legislation (IR35): business entity tests, example scenarios 13
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If we check whether IR35 applies to you, and you have decided that it does
not, you will have to tell us why you think it does not.

Low risk

If you have taken the ‘business entity’ tests, and you are in the ‘low risk’ band,
you need to keep evidence to support your answers.

If we check whether IR35 applies to you, please show us your evidence t a%
you are in the ‘low risk’ band.

If your evidence proves to our satisfaction that IR35 does not toy
that you are in the ‘low risk’ band, we will close our IR35 reviewdgnd we will
undertake not to check again whether IR35 applies to you f hree

years, provided that:

e the information you have given us is accurate

e your circumstances — and, in particular, your worlegflg aMgpgements — do
not change in that time.

The business entity tests look at how yoyr bu orks overall. But, for the
purposes of calculating PAYE and NIC uRerSg ou need to consider each
engagement separately.

So, if you are in the ‘low risk’ band, you mo®still keep an eye on your
engagements. ,

If you are in the ‘low risk’ sl you may happen to enter into an engagement
which is within IR35. If sd @ gtermediary must apply the IR35 rules to the
income from that eng ptghee under ‘High or medium risk’ on page 7.

Such cases are like ‘? ’

‘N
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™
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Chapter 4: The business entity tests

The tests

We have drawn up the business entity tests to help you find out which risk
band you are in.

The tests are completely voluntary — we will not make you take them. If you do
take them, you do not have to tell us which risk band you are in.

The business entity tests need to build up a good picture of how your %
business works and, in particular, how you provide your services.

There are twelve of them.

e Business premises \
Pl

Efficiency

Assistance

Advertising
Previous PAYE

Business plan
Repair at own expense
Client risk

Billing
Right of substitution
Actual substitution ,

Each test asks at least ong
tests give different scores

estion. A Yes answer scores points. Different
2dd up the points at the end.

The business entity oK at a business as a whole to gauge how likely it
is that the busin ered into an engagement to which IR35 applies.
But they @ ngt foQs O Individual engagements. Therefore, the example
scenarios v\ 5 to 11 have no bearing on the business entity tests.

T@Qand risk bands

h e tells you which risk band you are in.
al score from the tests Risk band
ess than 10 High risk
10 to 20 Medium risk
More than 20 Low risk
Intermediaries legislation (IR35): business entity tests, example scenarios 15
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Evidence to support your answers

You will be able to answer the test questions from your knowledge of your
own business.

If you find that you are in the ‘low risk’ band, you need to gather and retain
enough relevant and reliable evidence about your business as a whole to

prove to our satisfaction that you are in the ‘low risk’ band. @
You need to do this when you take the tests. You may find it harder to gath
the evidence when some time has passed.

We will not open an IR35 review until after the tax year has ended. Y&gcan
take the tests looking back over a period if you wish. But, if yoiadg not t

the tests for a tax year until — some time afterwards — we open R35 review
into that year, you may find it harder to gather the evidence our
answers.

What counts as enough relevant and reliable evidencglwi course depend
on the facts of the case.

With each test, we have given examples of t f evidence you could use
to show that you have passed it.

But these are examples, not requireme ill be willing to accept other
evidence if it is satisfactory.

ge, with the result that you may have

Taking the tests agaip
Suppose your circumsta @ :

moved out of the ‘loy
Then you need togal business entity tests again and, if necessary,
gather ang reqgy W evidence.

upRSe your circumstances change, with the result that you may have
m to the ‘low risk’ band.

n you need to take the business entity tests again and, if necessary,
gather and retain new evidence.

Otherwise, you may be in the ‘low risk’ band without knowing it or being able
to prove it.

Intermediaries legislation (IR35): business entity tests, example scenarios 16
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The Business Premises test

Test

Does your business own or rent business premises which are separate both
from your home and from the end client’s premises?

For the purposes of this test, it makes no difference which of you owns or
rents the business premises — you yourself or your intermediary. %
Evidence

e Address of business premises

e Lease or contract for business premises

e Utility bills for business premises

e Home address

e Client’s address

Score

Score 10 points if your answer is Yes. O

The PIl test ,

Test

Do you need professj

ity insurance?

Evidence

o Pl poﬁ nt

o Ell pgaiuNynote

o na hy you need PII
re

core 2 points if your answer is Yes.

Intermediaries legislation (IR35): business entity tests, example scenarios 17
Version 1, May 2012



The Efficiency test

Test

Has your business had the opportunity in the last 24 months to increase your
business income by working more efficiently?

One way of doing this is finishing a fixed-price contract early. @

Say you agreed with the end client that the work would take three months a
the fee would be £10,000. And say you finished in two months and recei
the full £10,000 at that point. You would have freed up a month to tak€yn

new business. So the answer to this question would be Yes.
Evidence \

Clauses in the contract. Here are some examples. O

¢ You receive a fixed payment on completion.
e You crystallise the profit when you make the suppgf seices to the end
client.

e You can provide extra workers to complet@b more quickly.

Copies of:

e Costings for proposals

e Tenders submitted

e Letters from clients accepting offg¥s.

These would show the prfgosal ogtions and related costs that you submitted
for clients to approve and t.

Score

Score 10 points i @ver is Yes.
L 2 < s
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The Assistance test

Test

Does your business engage any workers who bring in at least 25% of your
yearly turnover?

If your intermediary is a company, these workers need to be people other
than directors or shareholders of the company.
If your intermediary is a partnership, these workers need to be people ot

than partners in the partnership.

Evidence \

e Accounting records
e Details of tasks carried out
e Names and payment details of workers who carrigl theRgou

Score
Score 35 points if your answer is Yes. O

The Advertising test ,

Entertainment dogs cglint as advertising.
e A

Ewdencex

o o) tisement(s) placed
o f inYoice(s)

S
re 2 points if your answer is Yes.

Test

Has your business spegt

”.200 on advertising in the last 12 months?

Intermediaries legislation (IR35): business entity tests, example scenarios 19
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The Previous PAYE test

Test

Has the current end client engaged you:

e on PAYE employment terms

e within the 12 months which ended on the last 31 March
e with no major changes to your working arrangements?

If you are doing the same work, the answer to this question is Yes. %

Working at a different location does not count as a major change.

If you were working for a company that is connected to the curr@gend client,
that counts as working for the current end client. For exampjgm

companies are part of the same group.

Evidence

We will be able to check your employment histgry on our®ystems.

Score
Score Minus 15 points if your answer i @

The Business Plan tqst ,

Test

This test has two p@
Does youg bugine¥g h a business plan with a cash flow forecast which you

update reg

Doe i®ss have a business bank account, identified as such by the
ich iS¥separate from your personal account?

*Q Copy of business plan
Copies of updates
e Statements of business bank account

Score

Score 1 point if your answer to both questions is Yes.

Intermediaries legislation (IR35): business entity tests, example scenarios 20
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The Repair At Own Expense test

Test

Would your business have to bear the cost of having to put right any
mistakes?

Evidence

e Clause in contract

e Details of what could go wrong

e Details of how you would put it right
[ ]

Details of the cost to your business of putting mistakes righ\
Score

Score 4 points if your answer is Yes. O
The Client Risk test O

Test

Has your business been unable to rggover payment:
e for work done in the lagt 24 mo®hs
e more than 10% of year, rnover?

Evidence

e Accounting r S ing write-offs
o Copiegof jgitel§ and’emails between intermediary and end client
e Copies K nd emails about legal action for recovery

ints if your answer is Yes.

Intermediaries legislation (IR35): business entity tests, example scenarios
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The Billing test
Test

Do you invoice for work carried out before being paid and negotiate payment
terms?

Evidence @

e Copies of invoices
e Copies of letters and emails about billing

Score
Score 2 points if your answer is Yes. O

The Right of Substitution test

Test

Does your business have the right to sé pstitute?

Evidence ,

e Clause in contract
e Details of who would { he substitute
e Details of who wo onsible for the substitute’s performance
e Details of who y (he substitute
e Details of wha§l gveto the end client has
L 2
Score
Sco po IM/our answer is Yes.

G
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The Actual Substitution test

Test

Have you hired anyone in the last 24 months to do the work you have taken
on?

You could do this by sending someone to do the work in your place. You
could also do this by sub-contracting.

But your business has to remain responsible for the work and for paying
person who does the work you have taken on.

You can still pass this test if you had to tell your end client the Wthe

person who would be doing the work you took on.
Evidence O

e Details of end client

e Details of who was hired

e Details of why the substitute was hire

e Details of who was responsible for fin @ bstitute

e Details of who was responsible for p c substitute

e Paymentterms

e Audit trail of payment from end client t ermediary and from intermediary
to substitute ,

Score

Score 20 points if y(@ Yes.

Intermediaries legislation (IR35): business entity tests, example scenarios 23
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Chapter 5: The example scenarios

In broad summary, to work out whether IR35 applies to an engagement one
looks at the working arrangement and decides whether, if the worker had
contracted directly with the end client, the worker would have been employed
or self-employed.

We have developed some scenarios to illustrate when and why IR35 will apply @
to an engagement and when and why it will not.

We hope that they will help you to work out whether IR35 applies to any

your engagements and thus whether it affects the amount of PAYE a I
which your intermediary has to account for.

Remember that every case is different. And, in each case, Ogsmga
consider all the important facts, see how they fit together, a @ d back and

look at the picture as a whole.

Each of these scenarios has three parts:

e An overall summary
e The facts of the case
e The reasons for our conclusion about

Chapter Name IR35 position
5 ‘Emma’ Outside IR?
6 ‘Juanita’ B ine

7 ‘Hamish’ IR35

8 ‘Barba ’&in IR35

*
9 % Outside IR35 at first, then within IR35
1@ en’  Main contract within IR35

h ple scenarios do not attempt to explain IR35 in detail. Nor do they
ek to bring out all the factors which could be relevant.

he glossary in Chapter 12 briefly explains some of the terms used in these
scenarios.
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Our ‘Employment Status Manual’ explains in detail the principles which
determine whether IR35 applies.

e On IR35 itself, see ESM3320 onwards.

e On employment and self-employment generally, see ESM0501 onwards.

intermediary has to account for, you need to look at each engagement

To work out whether IR35 affects the amount of PAYE and NIC your @
separately. Therefore, the example scenarios focus on the contracts. You d%

not use the business entity tests to work out whether an engagement corge
within IR35. And you do not use the example scenarios to find out which

band you are in.

O

%
Q
\

&
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Chapter 6: ‘Emma’ — outside IR35

If the end client had contracted directly with Emma, she would have been
self-employed. So she is outside IR35.

There are two clinching arguments.
e The end client does not have the necessary level of control. @

e The intermediary incurs financial risk.

o

O

%
-Q
\
&

Intermediaries legislation (IR35): business entity tests, example scenarios 27
Version 1, May 2012



‘Emma’ — the facts

Intermediary details
Emma is the sole director, shareholder and worker of E Ltd.

Contractual chain
E Ltd contracts with an agency, which in turn contracts with the end client.

Length of engagement with end client %

18 months: three six-month contracts.

Throughout this time, E Ltd has neither contracted with any g M nor
worked for any other client.

Payment terms

The end client makes progress payments, but only wheMgmma has
completed stages of the fixed-price contract. Gvoices for Emma’s work.

—

The contract makes no provision for any, be paid. If Emma takes

cWhe end client makes special

Personal service

The contract between th »
worker expected to e services. Before taking Emma, the end client
checks backgrougd tlon about Emma and interviews her — this can
take as little as a

The contracgetw: the agency and the end client forbids substitution.
Desfy thycontract between the agency and E Ltd gives E Ltd the right
to seng subWitute acceptable to the end client.

ment details

ma is highly skilled and the end client gives her a completely free hand
r how she works. She decides when and where she works.

Under the contract, E Ltd has to make good any mistakes at its own expense.

E Ltd has an ISO certificate. It carries professional indemnity insurance. It has
invested in training. It has had to pay for professional advice and accounting.

The end client would not give notice if it wanted to end the engagement.

Intermediaries legislation (IR35): business entity tests, example scenarios 28
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Under the contract, E Ltd has to supply equipment, material or data necessary
for providing the services. But this has not happened in practice. The end
client has supplied all the equipment.

Emma reports to a manager of the end client, meeting every Friday afternoon
to discuss project progress and achievements. The end client’s employees
report to their manager in a different way.

Emma tells the end client out of courtesy if she cannot attend for any reason. @

o

O

%,
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‘Emma’ — reasons why IR35 does not apply

Control

Emma decides when and where she works. These are strong pointers that
IR35 does not apply.

Emma tells the end client out of courtesy if she cannot attend. She is telling
the end client, not asking permission. The client cannot make her attend. Thj
is a pointer that IR35 does not apply.

The end client tells Emma what to do. This is not unusual — dependindyn t
nature of the services. So, on its own, it is not a clinching argurgent tha
applies.

The end client does not tell Emma how to work. But Emma skilled, so
this factor is neutral.

Emma has weekly progress meetings with the end cli BuPit would be
reasonable for the client to expect this. So this factor is tral.

Substitution

The end client will not accept a substitu 's personal service is
required. This is a pointer that IR35 appli

Y4

an profit from sound management. The end
mvhen Emma has completed stages of the
a fulfils the contract more quickly, she can

ake on other work. But, if she fulfils the contract

Other factors

E Ltd incurs financial risk

fixed-price contract.
increase her avai

pointer th

Pro n mnity insurance and paying for training are weak pointers
tha doe®not apply. Employees do not usually have to carry insurance or
pag for own training.
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Chapter 7: ‘Juanita’ — borderline

Juanita’s intermediary, J Ltd, would need to decide whether IR35 applied in
order to work out how much PAYE and NIC it would have to account for.

In Juanita’s scenario, there are some pointers that IR35 applies. But there are

also some pointers that it does not.

With no more to go on, we would not be able to agree with Juanita whether
IR35 applied.

But with more facts — especially about the extent of control — we woul®ge
able to make a decision whether IR35 applied.
In a case like this, we would have to find out all the relevant x\ the

engagement and weigh them up before making a decision.

O

%,
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‘Juanita’ — the facts

Intermediary details
Juanita is the sole director, shareholder and worker of J Ltd.

Contractual chain

J Ltd contracts with an agency, which in turn contracts with the end client. %
Length of engagement with end client

Eight years. The end client has entered into a series of contracts with r

similar services on a variety of projects. Each contract has last ix to twelve
months.

J Ltd has neither contracted with any other client nor wg ey other
client.

Juanita has turned down contracts for work from this en®lient.

Payment terms
J Ltd charges out Juanita by the hour a xces for her work monthly.

Personal service

The contract between J Lignd the agency says that J Ltd can offer a
substitute.

But Juanita has nev, bstitute on this engagement. And the end
client says that it gvi b@bly not accept a substitute for Juanita because her
services are so h ialised.

Nﬂe ails

y skilled. The end client has little control over how she works. It
ts the scope of the project, what Juanita is to deliver and by when.

T0 rm her services, Juanita needs highly specialised and expensive
uipment. So the end client provides all her equipment.

Juanita has no right to the kind of benefits an employee would receive from
the end client.

Juanita has a room at home set aside as an office. She spends one or two
hours a week working on the project at home.

Juanita works as part of a team. She sometimes mentors employees when
carrying out a particularly difficult piece of work.
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Under the contract, J Ltd has to make good any mistakes at its own expense.

J Ltd has an ISO certificate. It carries professional indemnity insurance and
has invested in training. It has paid for professional advice and accounting.

The end client would have to give notice if it wanted to end the engagement.

<

‘Juanita’ — reasons why the scenario is borderline %

Personal service

Juanita has to provide her personal service. The end client wo robably not
accept a substitute; although the written contract is of centralgigo e, it

does not tell the whole story. This is a pointer that IR35 apQ

Control

The end client tells Juanita what to do.

But it is not clear whether the end client t@ita when to do it. We
would need more facts about this.

Juanita can use a home office and does ays work from the end client’s
premises. But it is not clear what wogk Juanita does at home. Many
employees can work fromgome. It is not clear whether the end client can
control where Juanita wor e would need more facts about this.

Other factors

The end client pr anita with specialist equipment. This is often usual
practice. L\ eak pointer that IR35 applies.

Jua eNgRIrMhe end client’'s employees. A client's employees often learn
fro f-erWployed contractor. But this does point to Juanita being part and
pﬂ organisation. So it is a weak pointer that IR35 applies.

ua as no right to the kind of benefits an employee would receive from
end client. This is a weak pointer that IR35 does not apply.
J Ltd invoices for work carried out. Employees do not usually invoice for work

carried out. So this is a weak pointer that IR35 does not apply. However, we
would need to know how much (if any) financial risk J Ltd ran.
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Chapter 8: ‘Hamish’ — outside IR35

If the end client had contracted directly with Hamish, he would have been
self-employed. So he is outside IR35.

There are two strong arguments.
e There is no need for Hamish’s personal service.
e The intermediary incurs financial risk.

‘Hamish’ — the facts %

Intermediary details
Hamish is the sole director, shareholder and worker of H Lt

Contractual chain 0

H Ltd contracts with an agency, which in turn contractSgith the end client.

Length of engagement with end lie
A series of contracts lasting a total of fo

Throughout this time, H Ltd has neither c cted with any other client nor
worked for any other client. ,

Payment terms
H Ltd charges out Hamis hour and invoices monthly.

Personal ser

The contrg H Ltd and the agency has a substitution clause. So
does the ct between the agency and the end client.

lien®accepts that H Ltd is free to send someone to take Hamish’s

as not sent a substitute. But H Ltd has named two suitable substitutes

L
&uld the need arise.

Engagement details

Hamish cannot carry out the work without essential equipment. H Ltd provides
this equipment.

H Ltd incurs heavy costs on buying, maintaining and providing the equipment.
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‘Hamish’ — reasons why IR35 does not apply
Personal service

Even though H Ltd has not sent a substitute, it is clear that there is no need
for Hamish to provide personal service. The end client will accept a substitute,

and H Ltd has named two suitable substitutes.

IR35 cannot apply unless the end client needs the worker’s personal servic
That is clearly not the case here. This is a clinching argument that IR35 do
not apply.

Other factors

H Ltd spends a lot of money on providing and maintaining th nt
needed for the work. H Ltd thus incurs financial risk. This i g pointer

that IR35 does not apply.

%
Q
\
&
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Chapter 9: ‘Barbara’ — within IR35

There are many signs that the end client has significant control over Barbara.

And Barbara has to provide personal service.

Taken together, these are strong pointers that IR35 applies. @

Some other factors also suggest that the engagement is akin to employmen%

‘Barbara’ — the facts \

Intermediary details

Barbara is the sole director, shareholder and worker g B

Barbara specifically set up B Ltd to win the engggement.

Contractual chain
B Ltd contracts with an agency, which i tracts with the end client.

Payment terms ,
B Ltd charges out Barbara ¥ the hour and invoices monthly.

Personal servic
Barbara is highly L@d an expert in her specialist field. So it is unlikely

that anyo%a else the work.

detalls

The lier®has not engaged Barbara for a specific task, and can move her
to varic®yof tasks.

ar works as part of a team of employees of the end client. A manager of
end client manages Barbara’s project.

The end client's employees have to work from 9am to 5:30pm. The end client
requires Barbara to work those hours too.

The end client decides which parts of the project Barbara will carry out.
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There has been no downtime on the project. But the end client would expect

Barbara to ‘busy herself’ with other aspects of the project if she ran out of

work.

The end client insists on Barbara doing the work at the end client’s premises.

The end client provides all the equipment Barbara needs to do the job,

including a laptop and a calculator. @
Barbara has to ask the end client if she wants to take time off. But leave is

N

‘Barbara’ — reasons why IR35 applies
Control O

The end client has control over what Barbara does an®gvher€, when and how
she does it. So the end client has extensive control over Warbara. This is a
strong pointer that IR35 applies.

The end client has not engaged Barbarggfomy

to a variety of tasks. This suggests that % .

Barbara does. It is a pointer that IR35 ap[Se.

ic task, and can move her
client has control over what

Barbara has to ask the eng client il&e wants to take time off. So the end
client has control over wheBarbara works. This is a pointer that IR35
applies.

Personal servjc

The contrgct saysQo about substitution. Because Barbara is a specialist,
it is unlike%/ could find a substitute with the right skills. Taken
together %ct suggest that the end client requires Barbara’s personal
(S @pointer that IR35 applies.

er

he client provides all the equipment which Barbara needs. This often
pens. But it is a weak pointer that IR35 applies — depending on the nature
the services.

Barbara works as part of a team. Many self-employed contractors are part of a
team in some way. But Barbara is part and parcel of the team, just like the
end client's employees. This is a pointer that IR35 applies.
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Chapter 10: ‘Costas’ — outside IR35 at first, then within IR35

Whether IR35 applies will depend entirely on the facts of the working
arrangement. Costas’s scenario illustrates this.

The parties to Costas’s engagement stayed the same. But the working
arrangement did not. As a result, Costas was outside IR35 at first but came @

within IR35 later on.

o

O

%
-Q
\
&
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‘Costas’ — the facts

Intermediary details

Costas is the sole director, shareholder and worker of C Ltd.

Contractual chain
C Ltd contracts with the agency, which in turn contracts with the end client.

Length of engagement with end client %

Seven years in total.

For the first three years, contracts were for six months and fg N
projects.

After three years, Costas’s working arrangements ch
For the next four years, the contracts were for 12 month ut none of these
contracts was for a specific project. Instead, % was to have a roving

brief, carrying out tasks as directed by tHgen

Costas thus became a resource which # @ lient was free to use wherever
it saw fit.

Personal service ,

Under the contracts, C L send someone to do Costas’s work.

But this right was li d sent someone instead of Costas, the end
client would che it thought the substitute was suitable. If the end
client was‘not satNyfi wCould turn down the substitute.

There were pleWho had the skills they needed to do the same work as
Cos

Eqoa ent details

Co as one of the early specialists in his industry. Because of his skills,
end client had little control over how he worked.

The contracts laid down a standard hours week. But the hours which Costas
worked sometimes varied.

Costas gave the end client progress reports, especially if the project was
overrunning. For security reasons, Costas carried out all the work at the end
client’s premises.
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Costas did not get holiday pay, sick pay or other benefits. Costas did not have
to ask permission to take holidays. But, out of courtesy, he would tell the end
client his holiday plans. And he did not take holidays during busy periods.

within IR35 later on

‘Costas’ — reasons why Costas was outside IR35 at first but %@

Personal service

The contracts included a substitution clause. But this right was #ted,
because the end client could choose to turn down Costas’sO’t This is

a weak pointer that IR35 applies.

Control —the first three years
The end client controlled what Costas did. But this was b®cause the end client
engaged Costas to work on specific projects. “ factor is neutral.

ed. But this was because
W IS neutral too.

The end client had control over where
of the nature of Costas’s services. So t

Costas could choose when he workggl. So the end client did not have control
over when Costas workedgAnd, be®ause of Costas’s skills, the end client did
not control how Costas wog

So the end client did
not apply.

Control® t%t four years
N

e necessary level of control, and so IR35 did

After thr the contracts changed — and so did Costas’s working
arra

Cfstas me a resource which the end client was free to use wherever it
aWafit. o, the end client had control over him. This level of control is a
ointer that IR35 applied.

inancial risk

C Ltd incurred no financial risk. Nor did it give C Ltd a chance to profit from
sound management. This is a pointer that IR35 applied.
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Chapter 11: ‘Praveen’ — main contract within IR35

The main contract is within IR35 because:

e The end client has the necessary level of control

e The end client requires Praveen’s personal service

e There are factors suggesting that the engagement is akin to employment.

Praveen does carry out work for other clients outside the main contract. Those @

contracts do not amount to disguised employment, and so they are outside
IR35.

But one has to look at each contract separately to see whether it cOMgs
within IR35. And Praveen’s working arrangement with the end Wn e

main contract within IR35.
‘Praveen’ — the facts O

Intermediary details

Praveen is the sole director and worker o td. He and his wife are the
shareholders in P Ltd. Praveen set P Ltd because this is the normal
practice in his industry sedgr.

Contractual chain

P Ltd enters directl the main contract with the end client (a blue chip
company) an%e e ghall contracts with other clients.
g

L 2

Length o\
Fou rs

@t terms
ontracts last for 12 months. The end client pays monthly.

ersonal service

ment with end client

Praveen is well known in the field and would not be able to send someone to
do his work. There are others with the skills to do the job, but the end client
requires Praveen’s personal service.
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Engagement details

Praveen is part of a team. Under the contract, the end client decides the times
at which he has to provide the services. He has to ask permission to take time
off.

The end client supervises Praveen, and tells him what to do. Every day,
before he starts work, Praveen has a meeting with the end client and the rest
of the team to discuss the day’s work. Praveen can only do the work at the @

end client’s premises.

The client provides all equipment and materials. %
P Ltd also has some small contracts with other clients. Praveen obtain e
contracts because the main contract makes him well known. T smal

contracts are outside IR35 because Praveen is able to decide e does

and how.

‘Praveen’ — reasons why main controwithln IR35

Control

Praveen has to ask permission to take & y, and is not able to decide
when he does the work. This is a strong pointer that IR35 applies.

The end client tells Prave hat to do. And he has daily meetings about how
to do it. This is a strong p, that IR35 applies.

Personal servic
Praveen has to pRv services personally. The end client would not

accept a #¥1b< This is a pointer that IR35 applies.

T ient makes monthly payments, as is usual for many employees.
onl@financial risk that P Ltd incurs is the risk that the end client will not
a ich is remote, as the end client is a blue chip company. This is a
ak pointer that IR35 does not apply.
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Chapter 12: Glossary

This Chapter explains some of the commonly used IR35 terms.
Some of these terms cannot be fully defined here. We have given you brief
explanations of these terms, with cross-references to the discussions in our

‘Employment Status Manual’. You will need to read these discussions in order
to get the full picture.

Term Explanation %
Agency Some workers, including workers who use

intermediaries, use agencies to find them end &nts?
As an unconnected third party, an agen not an
intermediary for the purposes of IR3

Business entity tests See Chapter 4.

Contract review Contractors can ask us to revieWytheir contracts and
say whether their contr come Within IR35. In this
guidance, such agevi lled a ‘contract review'.

Control Control is a nece
whether a contra

deration in determining
ployment exists.

For this purpgpe, what matters is whether there is a
rigiggto con®ol
. t the worker has to do
. it has to be done
it has to be done
ow it has to be done.

¢ A See ESM0516 onwards.

Deege t IR35 treats the intermediary as paying the worker an
amount which is chargeable to income tax as
employment income and subject to Class 1 NIC. This

0 guidance refers to this amount as the ‘deemed
payment’.
client The person for whom the worker provides the services.

This could be any third party in the contractual chain.
See ESM3050 for more detail.

Intermediaries legislation (IR35): business entity tests, example scenarios 45
Version 1, May 2012


http://www.hmrc.gov.uk/manuals/esmmanual/ESM0516.htm
http://www.hmrc.gov.uk/manuals/esmmanual/ESM3050.htm

Term Explanation

Financial risk Generally speaking, the greater the financial risk which
the worker runs in doing the job, the stronger the
pointer towards self-employment. Employees are
usually not obliged to risk their own capital. See
ESM0541 and ESM0542.

Taking financial risk and being able to profit from
sound management are closely linked. See ESM0547.

Intermediary The third party through which the worker provides hi
or her services.

In the example scenarios, the intermedigries are
limited companies. Partnerships, unincoiggated
associations and individuals can also
intermediaries.

IR35 The shorthand label for the t n egislation
which prevents people who usegterniediaries from
being better off than theywould h®e been if their end
clients had employed irectly.

r 8 of Part 2 of the Income
Wons) Act 2003.

The tax legislatio
Tax (Earnings argg

The NIC legigation is the Social Securities
& media®es) Regulations 2000 (SI 2000/727) and

M hern Ireland equivalent, which were made
pectively) sections 75 and 76 of the Welfare
d Pensions Act 1999.

label is taken from the number (IR35) of the 1999
P dget Press Release which announced this

legislation.
IR3 e Every year, we choose some businesses and check
whether they have operated IR35 correctly. In this
0 guidance, such a check is called an ‘IR35 review'.

% National Insurance contributions

art and parcel of When considering whether a skilled worker is
the organisation employed or self-employed, it may well not be sensible
to ask whether there is a ‘master-servant’ relationship.
It may be sensible to ask, instead, whether the worker
is part and parcel of the organisation. See ESM0545.

PAYE Income tax under Pay As You Earn
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Term Explanation
Personal service

An essential element of an employment is that the
worker provides personal service — that is, that the
worker has to provide the service personally and
nobody else will do.

See under ‘Substitution’ below.

See ESM0530 onwards. @

Risk band See Chapters 2 and 3. %
Status Short for ‘employment status’ — whether a worlQy is
employed or self-employed.
Substitution If a worker undertakes to perform a tggiggnissfree to
hire someone else to do it or to give @ tial help,
the worker is probably not an e e
See under ‘Personal service’ alye.
See ESM0530 onwarco
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