Government Equalities Office Consultation: 

Equality Act 2010

Removing: (a) employment tribunals’ power to make wider recommendations in discrimination cases; and (b) the procedure for obtaining information
Introduction

The Communication Workers’ Union (CWU) is the largest union in the communications sector in the UK, representing over 200,000 employees in the postal, telecoms and related industries, and is the recognised union in Royal Mail Holdings and BT for all non-management grades.

The CWU welcomes the opportunity to contribute to the Government Equalities Office consultation on the Equality Act 2010. The consultation looks at removing tribunals’ power to make wider recommendations in discrimination cases and the procedure for obtaining information in discrimination cases. 
Workers represented by the CWU and the broader trade union movement have experienced challenging times in the area of equality, fairness and inclusion. The various equality Acts (e.g. Sex Discrimination Act (SDA), Race Relations Act (RRA), and Disability Discrimination Act (DDA)) provide a level of protection for disadvantaged groups. The CWU welcomed the incorporation of all nine pieces of equality legislation into the 2010 Equality Act. 
The CWU notes the government’s statement that it is “committed to promoting economic growth and tackling the red tape and bureaucracy that holds businesses… the benefits of economic growth are best achieved when everyone has the opportunity to fulfil their potential, where no one is held back because of who they are or where they come from”. 

It is important to note that previous equality legislation (such as the RRA and SDA) have been on the statute books for over 30 years. Their incorporation into the Equality Act 2010 was by and large a straightforward transition from one to the other. Moreover, one of the aims of the Equality Act 2010 was to strengthen previous equality legislation. It was not intended to be a dilution of rights enjoyed under previous legislation.


The CWU is concerned to see that, after less than two years on the statute books, the government is already seeking to water down the protections contained in the Equality Act 2010. 


We are concerned and disappointed that legislation to protect some of the most vulnerable in society is now being eroded by the government without due care and regard to the consequences of its impact on those it was intended to protect. We recognise that the government is seeking to reduce the burden on business. However, we maintain that this must be fairly balanced with the need for fair and equal treatment of employees. We do not believe that the measures recommended here will have any significant impact on business. However, they will make it harder for employees who have been discriminated against to seek redress and more difficult for lessons to be learnt from the outcome of discrimination cases. 
Employment tribunals power to make wider recommendations (section 124(3)(b) Equality Act 2010)

Q5:  Do you know of any discrimination-related case in which the wider recommendations power under section 124(3) (b) of the Equality Act 2010 has been used since October 2010?
The government’s consultation identifies one case where section 124(3)(b) has been used.
Q8:  How far do you agree or disagree that the wider recommendations power should be repealed?
The CWU strongly disagrees that the wider recommendations power be repealed. It is important that lessons be learnt from discrimination cases as a means of reducing further discrimination. This is important not just for the direct protection of other employees, but also to prevent future discrimination cases arising. 
The consultation document argues that the powers may not be necessary as employers often already make changes to their policies and practices as a result of tribunal cases. This argument recognises the need for companies to make changes following tribunal cases. While we accept some companies do make such changes of their own accord, we believe it is important that powers are there to encourage all companies to adapt their practices following tribunal cases. 

The consultation argues that there is no evidence that the pre-existing remedies available to a court or tribunal in discrimination cases are insufficient and that consequently the government’s case is that the provision is an unnecessary burden on business. Conversely we do not believe that there is any evidence that the requirement constitutes an unnecessary burden on business. 
The consultation document notes only one case where a wider recommendation has been used by an employment tribunal. It is difficult to understand how we can conclude from this that the legislation constitutes an unnecessary burden. Instead there is a case for how the power may be used more widely. We would urge the government to retain the power to make wider recommendations and help ensure employers apply best practice by adapting their procedures to reflect the outcome of tribunal findings.

Procedures for obtaining information (section 138 Equality Act 2010)

Q9:  Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation?

Yes.
Q10:  Please provide details of your involvement in procedure for obtaining information

The union is involved in such procedures as a representative organisation.
Q11:  Please indicate whether the procedure for obtaining information was set in motion under previous equality legislation or under S138 of the Equality Act 2010.

We have been involved in the procedure under both the previous legislation and under the Equality Act 2010.
Q12: Please indicate what action was taken by the potential complainant after using the procedure for obtaining information?
In our experience the procedure for obtaining information has been useful as it helps the complainant to decide whether or not it is appropriate to take a case to an employment tribunal. 
Q13:  If the claim was taken to an ET or court after using the obtaining information procedure, what was the outcome of the case?

In our experience outcomes vary, but in many cases applicants have been successful. 
Q14: If the potential complainant did not lodge a claim with an ET or court, please indicate the outcome of the procedure for obtaining information.
In many cases there was a settlement with trade union intervention.

Q15:  Please use the space below to provide any additional details about your experience of the procedure for obtaining information (e.g. details or time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc).

In our experience, the questionnaire used for obtaining information is useful for several reasons: (a) it can help the complainant to decide whether or not to take the case to an employment tribunal; (b) it identifies potential discriminatory employment procedures and (c) it gives a level of confidence in the system to both the complainant and respondent.

The questionnaire procedure gives some confidence in the impartiality of the system. Removing this would do a disservice to some of the most vulnerable in society who are least able to challenge unfairness and inequality. Moreover the ability to use the questionnaire procedure gives both the employer and the employee (complainant and respondent) rights enshrined in law that to date have proved beneficial to both sides. 
Q16: How far do you agree or disagree that the procedure for obtaining information in S138 of the EA2010 should be repealed?

The CWU strongly believes that S138 of the Equality Act 2010 should not be repealed. The options in the consultation document are adversely weighted against the employees and will restrict access to equal treatment.  Moreover, the employment tribunal system is strongly loaded against the complainant because the majority do not have the funds to employ highly skilled legal representation.
The government wishes to see an end to discrimination in the workplace. For this to happen, employees who have been discriminated against need to be able to take their cases to employment tribunals. To do this successfully they need access to relevant information. The procedure for obtaining information recognises this fact and seeks to standardise an approach for ensuring relevant information is shared. 

While process creates some demands on both sides, it does make it an unnecessary burden. It is an important part of ensuring employees have some recourse when they are discriminated against in the workplace and that we work collectively - employers and employees – to end such discrimination.

Impact assessments
Q17: Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessments?

We believe there are further costs of repealing the wider recommendations provision that have not been taken into account in the impact assessment. We believe the impact assessment does not fairly balance the needs of employees with those of employers. No evidence of a burden on business is provided beyond the claim that employers continue to have fears that inappropriate or excessive recommendations may be made. No consideration for the counter position of the fear that successful discrimination cases will have little influence on employers’ behaviour. Moreover, no consideration is given to the impact wider recommendations could have on preventing future discrimination cases arising.
Q18: Do you think there are further benefits to repealing the wider recommendations provision which have not already been included in the impact assessment?

We see no benefits in repealing the wider recommendations provision.

Q19: Further comments on wider recommendations impact assessment
The CWU welcomed the wider recommendations powers introduced under s.124(3)(b), however we were disappointed that the wider recommendations lack direct enforceability and as a result tribunals are not able to make further compensation orders if the employer fails to comply with them. The CWU is of the view that the wider recommendations should be enforceable and not merely discretionary.
Q20: In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality is?

As discussed above, we do not believe the impact for wider recommendations accurately assesses the implications for equality.

Q21: Do you think that there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment?

There are further costs to repealing the obtaining information provisions which have not been included in the impact assessment. The proposal is that the proscribed forms be removed; it will not remove the right of employees to request information. Therefore, in assessing the savings to business of removing the proscribed forms the impact assessment should compare the cost of responding to such forms with the cost of responding to non-standardised requests for information.
Moreover, the impact assessment recognises that there are benefits to individuals of using such forms, but is unable to adequately take this into account in its assessment.
Q22: Do you think that there are further benefits to repealing the obtaining information provisions which have not already been included in the impact assessment?
We do not believe there are benefits to repealing the obtaining information provisions. 

Q23: Additional comments on the obtaining information impact assessment
The government’s reasons for wishing to repeal s.138 fail to capture issues around access to justice on protected discrimination and, for example, equal pay. In some cases, issuing a statutory discrimination or equal pay questionnaire can prompt an employer to address the complaint and reach a negotiated settlement without recourse to tribunal. We believe the proscribed form helps regularise the system for requesting information. It helps employees have confidence in the system and provides guidance to employers on the information that can be requested.

In S.74 of the former Sex Discrimination Act (SDA) the questionnaires were introduced “with a view to helping a person who considers he may have been discriminated against….to decide whether to institute proceedings and, if he does so, to formulate and present his case in the most effective manner”. The questionnaires have fulfilled this purpose.

The impact assessment’s claim that the questionnaires do not make any subsequent tribunal process more efficient is unsubstantiated. Our view is that if information is presented in response to a questionnaire, not only can this save time later on interviewing key witnesses but it can save time spent on cross-examination of witnesses in a tribunal hearing. There is therefore potential to save the employer time and money.

We are further concerned at the combined effect of repeals to the Equality Act 2010, the introduction of high tribunal fees for discrimination claims and cuts to the EHRC and other advice and support services for victims of discrimination. These changes will make it increasingly difficult for individuals to seek redress for violation of equality rights and as a result employers will be less inclined to adopt good practice to ensure compliance with the law.
Q24: Does the impact assessment for the obtaining information provisions accurately assess the implications for equality?

No. The impact assessment does not assess the impact for equality.
Conclusion

The CWU does not support the government’s proposals to remove tribunals’ power to make wider recommendations in discrimination cases and the procedure for obtaining information in discrimination cases.
The wider recommendations provision in the Equality Act 2010 should play an important role in encouraging employers to adapt their practices to prevent future discrimination in the workplace. Moreover, there is no evidence that this places an unnecessary burden on business.
The repealing of obtaining information provisions will make it more difficult for employees to have access to justice in discrimination cases by undermining the importance of the provision of information by employers. 

We recognise the importance of promoting economic growth but we seriously question the contribution these proposals will make to such an objective. Employees must have confidence in the commitment to fair and equal treatment if we are to achieve the government’s aspiration that “everyone has the opportunity to fulfil their potential, where no one is held back”. Unfortunately, the proposals put forward in this consultation undermine confidence in this commitment.
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