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Guidelines on 
Vertical Restraints 

Guidelines on Vertical Restraints [2010] OJ C130/1 

Hardware/Hard 
Goods 

Golf clubs 

Infringements Ping’s agreement with [Account Holder 1] which bans the 
online sale of Ping golf clubs and with [Account Holder 2] 
which banned the online sale of Ping golf clubs 

Internet Policy The Ping policy first communicated to Account Holders on 
19 May 2000 and subsequently set out in clause 18 of 
Ping’s Terms and Conditions in Ping’s UK Trade Price List 
effective 1st September 2006 (and subsequent versions 
including, most recently,1st January 2017). It contains the 
Online Sales Ban (defined below) 

ISO Initial Season Order placed by Account Holders of Ping golf 
clubs for a certain level of stock depending on the type of 
account 

Online retailer Retailers which operate a transactional website for the sale 
of golf clubs ie websites which allow consumers to click to 
basket and complete a purchase online 

Online Sales Ban Ping’s prohibition of the sale of Ping golf clubs online on 
Account Holders’ own websites as contained in Ping’s 
Internet Policy 

Oral Hearing Ping oral hearing held on 18 October 2016 
Oral 
Representations 

Transcript of Oral Hearing, URN A0952.1 

Ping Ping Europe Limited 
Trade Price List Ping’s price list of Ping products (both golf clubs and Soft 

Goods) circulated to all Account Holders and incorporating 
Ping’s Terms and Conditions  

Relevant Period The period of Ping’s participation in the Agreements, which, 
in the case of the Agreement between Ping and [Account 
Holder 1], the CMA has found began from at least 30 July 
2012 and is continuing at the date of this Decision 

SMS Golf 
Intelligence Report 

The Golf Intelligence Report 2016, published in Golf 
Retailing magazine in February 2016, URN A280051 

SMS Survey 
Results Extract 

Sports Marketing Surveys Inc. Clubs and Custom Fitting 
November 2016, URN A0949.4 

Soft Goods Golf equipment accessories, including trolleys and bags 
Terms and 
Conditions 

Ping’s Terms and Conditions of Sale as communicated in 
Ping’s Trade Price List (as amended) 
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US Golf Datatech 
Study 

Golf Datatech LLC Examination of Custom Fitting for Golf 
Equipment in the United States, 2015 Consumer Attitudes 
and Experiences, published July 2015, URN A0921.3e. 

VABER Commission Regulation No 330/2010 on the application of 
Article 101(3) of the Treaty on the functioning of the 
European Union to categories of vertical agreements and 
concerted practices [2010] OJ L102/1 

Written 
Representations 

Ping’s response to the Statement of Objections,  5 
September 2016, URN A0921.2 
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x [Account Holder 2] applied to become an Account Holder in [�] .323 

Ping approved [Account Holder 2’s] application to become an Account 
Holder on [�].324 

x  [�].325 

4.24. During the period in which [Account Holder 2] was an Account Holder, it sold 
Ping golf clubs in its bricks and mortar stores.326 [Account Holder 2] operated 
a website, [�], on which it offered for sale golf clubs of several 
manufacturers.327 Ping golf clubs were listed on [Account Holder 2’s] 
website, but they were not available for customers to ‘click-to-buy’ online. 
Instead, online customers could either: (i) click on a link to ‘Try before you 
Buy’ in one of [Account Holder 2’s] custom fitting centres [�]; or (ii) call a 
telephone number to place an order.328 

4.25. [Account Holder 2’s] website displayed the following message on each page 
of its website listing individual Ping golf clubs on 21 October 2015,329 and the 
CMA infers from Ping’s internet audit that a similar message was displayed 
on [Account Holder 2’s] website since at least [�]:330 

[�] 

C. Object of preventing, restricting or distorting competition 

4.26. For the reasons set out below, the CMA finds that the Online Sales Ban 
contained within the Agreements, which is not objectively justified, had and 
continues to have as its object the prevention, restriction or distortion of 
competition.  

I. Key legal principles 

323 [Account Holder 2] completed and signed a New Account Application Form on [Account Holder 2] and 
submitted it to Ping, New Account Application Form, URN A0649. The application form, to become an Account 
Holder, contained the question ‘Do you accept and will you adhere to Ping Europe’s Internet Policy?’. [Account 
Holder 2] circled the ‘Yes’ box next to this question. [Account Holder 2] also signed a copy of Ping’s Terms and 
Conditions, which included the Internet Policy effective as of 1 August 2012.
324 Internal Ping emails requesting a change to the system to reflect setting up [Account Holder 2] as an Internet 
Account ie approved to sell Ping Soft Goods online, URN A0594 and URN A0601. 
325 [Account Holder 2] response to section 26 notice dated 17 November 2015, URN A90006.6. [Account Holder 
2] is no longer an Account Holder. 
326 Table indicating [Account Holder 2’s] sales of Ping golf clubs, and other manufacturers, [Account Holder 2] 
response to section 26 notice dated 9 February 2016, URN A90011.2.
327 A list of golf club brands [Account Holder 2] sold online between 2014 and 2015, [Account Holder 2] response 
to request 2.ii in section 26 notice dated 9 February 2016, URN A90011.2.
328 See screenshots of Ping golf clubs listed on [Account Holder 2’s] website on 21 October 2015, URN A280012. 
329 See screenshots of Ping golf clubs listed on [Account Holder 2’s] website on 21 October 2015, URN A280012. 
330 Ping Website Audit form completed on [�], noted that [Account Holder 2] ‘Has Note of Ping Internet Policy on 
Hardware Products’, URN A0081.1 
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restrictive.371  Second, the Court of Justice has had occasion to hold 
agreements contrary to Article 101 TFEU because they had a restrictive 
object, even though at the same time they envisaged pursuing objectives 
that were perfectly legitimate.372 Here, the immediate aim of the Online Sales 
Ban is to prevent retailers from selling golf clubs online and it is this aim 
which is inherently anti-competitive. Furthermore, in accordance with the 
Pierre Fabre judgment, the CMA has assessed whether promoting Custom 
Fitting is a legitimate aim for the purposes of Ping’s objective justification 
submissions. 

c. Legal and economic context of the Infringements 

4.57. Following an individual and specific examination of the legal and economic 
context of the Infringements, the CMA finds that by its nature the Online 
Sales Ban contained in the Agreements reveals a sufficient degree of harm 
to competition such that there is no need to examine its effects. 

4.58. Section 3 of the Decision provides an overview of the golf sector, with key 
points that are relevant to the legal and economic context for the purposes of 
the ‘object’ assessment set out below.373 

(i) Nature of Ping’s distribution arrangements 

4.59. The CMA finds that Ping’s distribution arrangements constitute a system of 
selective distribution374 and that such a system limits intra-brand competition 
for Ping golf clubs between those retailers who are authorised to sell Ping’s 
golf clubs and those who are not. This is in the context of other golf club 
manufacturers also operating distribution systems in the UK whereby 
retailers are ‘authorised’ to sell that manufacturer’s clubs in bricks and 
mortar premises and online.375 

(ii) Context of the Infringements – the Online Sales Ban is one of Ping’s Standard 
Terms 

4.60. The CMA finds that Ping first communicated to its Account Holders that they 
may not sell Ping’s golf clubs online in May 2000 (see paragraph 3.79). The 

371 Case C-67/13 P Cartes Bancaires v Commission EU:C:2014:2204, paragraph 54. 
372See BIDS, paragraph 21 and case law cited. 
373 The test the CMA is applying to assess whether the Online Sales Ban is an object infringement is set out in 
paragraphs 4.27 to 4.33. Footnote 335 records that in applying the test it is also necessary to take into 
consideration all relevant aspects of the context, having regard in particular to the nature of the goods or services 
affected, as well as the real conditions of the functioning and structure of the market or markets in question.
374 As to the scope of Ping’s selective distribution arrangements, see paragraphs 3.60 to 3.63. Ping has informed 
the CMA that it does not select its Account Holders on the basis of quantitative selection. As to selective 
distribution agreements generally, see Pierre Fabre, paragraph 39, citing Case 107/82 Allgemeine Elektrizitäts-
Gesellschaft AEG-Telefunken AG v Commission, EU:C:1983:293.  
375 See, for example, screenshot of Callaway’s website at A280060. 
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Simon Polito (Chair), John Wotton and Kate Collyer 

for and on behalf of the Competition and Markets Authority 

[�] 

[�] 

[�] 

24 August 2017 
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