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1.1.

1.2.

1.3.

1.4.

INTRODUCTION AND EXECUTIVE SUMMARY

By this decision (Decision), the Competition and Markets Authority (CMA)
concludes that Ping Europe Limited (Ping) has infringed the prohibition in
section 2(1) of the Competition Act 1998 (Act) (Chapter | prohibition) and
Article 101 of the Treaty on the Functioning of the European Union (TFEU)
by entering into an agreement with [3<] ([Account Holder 1]) which bans the
online sales of Ping golf clubs and [5<] ([Account Holder 2]) which banned
the online sales of Ping golf clubs (Agreements). Each of the Agreements
has or had as its object the prevention, restriction or distortion of competition
within the UK and between EU Member States and may affect or may have
affected trade within the UK and between EU Member States
(Infringements).

This Decision is addressed to Ping only. In this case, the CMA has applied
Rule 10(2) of the CMA’s procedural rules (CMA Rules),’ to address this
Decision only to Ping and not to either of the counterparties to the
Agreements with Ping.

The Infringements are ongoing in respect of the agreement with [Account
Holder 1]. The CMA issues directions to Ping under section 32 of the Act to
bring to an end the ongoing aspects of the Infringements (ie in respect of the
agreement with [Account Holder 1]) and to refrain from the same or
equivalent restrictions of competition as the Infringements.

The CMA hereby imposes a financial penalty on Ping for the Infringements.

" The Competition Act 1998 (Competition and Markets Authority’s Rules) Order 2014 (SI 2014/458).
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A. The Glossary

Term Definition

Account Holder Retailers approved by Ping to sell Ping golf clubs

Agreements The agreement between Ping and [Account Holder 1] which
bans the online sale of Ping golf clubs and [Account Holder
2] which banned the online sale of Ping golf clubs

[<] [<]

Article 101(3) Commission Notice Guidelines on the Application of Article

Guidelines 81(3) of the Treaty [2004] OJ C101/97

Bricks and mortar
retailer

Retailers that have a physical store or shop

CDG

Case Decision Group

Complainant

On 13 May 2015, the CMA received a complaint relating to
the online sales ban operated by Ping in respect of Ping golf
clubs. The party which provided this complaint is referred to
as the Complainant

Custom Fit Club

A golf club which is capable of being customised by, for
example, modifying shaft types, shaft lengths, clubface lie
angles, and grips

Custom Fitting

A fitting process by which a golfer’s basic measurements are
taken (also known as a static fitting) which is generally
followed by a swing test assessment (also known as a face
to face dynamic custom fitting). See paragraph 3.24 for a full
explanation

[<] [<]
Draft Penalty Draft Penalty Statement issued to Ping on 31 March 2017,
Statement URN A0962.2

Draft Penalty
Statement Written
Representations

Response on behalf of Ping to the CMA'’s Draft Penalty
Statement submitted on 25 April 2017, URN A0963.2

Dynamic Face to
Face Custom

The policy as set out in clause 19 of Ping’s Terms and
Conditions in the Trade Price List effective 1st August 2011

Fitting Policy (and subsequent versions including, most recently, 1st
January 2017)

Golf clubs All types of golf clubs (collectively or individually), including
woods (drivers, fairway woods and hybrids), irons, wedges
and putters

Golf Datatech Golf Datatech, United Kingdom Retail Market Share Report,

Market Share 2015, URN A280005

Report




Guidelines on
Vertical Restraints

Guidelines on Vertical Restraints [2010] OJ C130/1

Hardware/Hard Golf clubs
Goods
Infringements Ping’s agreement with [Account Holder 1] which bans the

online sale of Ping golf clubs and with [Account Holder 2]
which banned the online sale of Ping golf clubs

Internet Policy

The Ping policy first communicated to Account Holders on
19 May 2000 and subsequently set out in clause 18 of
Ping’s Terms and Conditions in Ping’s UK Trade Price List
effective 1st September 2006 (and subsequent versions
including, most recently,1st January 2017). It contains the
Online Sales Ban (defined below)

ISO

Initial Season Order placed by Account Holders of Ping golf
clubs for a certain level of stock depending on the type of
account

Online retailer

Retailers which operate a transactional website for the sale
of golf clubs ie websites which allow consumers to click to
basket and complete a purchase online

Online Sales Ban

Ping’s prohibition of the sale of Ping golf clubs online on
Account Holders’ own websites as contained in Ping’s
Internet Policy

Oral Hearing Ping oral hearing held on 18 October 2016
Oral Transcript of Oral Hearing, URN A0952.1
Representations

Ping Ping Europe Limited

Trade Price List

Ping’s price list of Ping products (both golf clubs and Soft
Goods) circulated to all Account Holders and incorporating
Ping’s Terms and Conditions

Relevant Period

The period of Ping’s participation in the Agreements, which,
in the case of the Agreement between Ping and [Account
Holder 1], the CMA has found began from at least 30 July
2012 and is continuing at the date of this Decision

SMS Golf The Golf Intelligence Report 2016, published in Golf
Intelligence Report | Retailing magazine in February 2016, URN A280051
SMS Survey Sports Marketing Surveys Inc. Clubs and Custom Fitting
Results Extract November 2016, URN A0949.4

Soft Goods Golf equipment accessories, including trolleys and bags
Terms and Ping’s Terms and Conditions of Sale as communicated in
Conditions Ping’s Trade Price List (as amended)




US Golf Datatech
Study

Golf Datatech LLC Examination of Custom Fitting for Golf
Equipment in the United States, 2015 Consumer Attitudes
and Experiences, published July 2015, URN A0921.3e.

VABER Commission Regulation No 330/2010 on the application of
Article 101(3) of the Treaty on the functioning of the
European Union to categories of vertical agreements and
concerted practices [2010] OJ L102/1

Written Ping’s response to the Statement of Objections, 5

Representations September 2016, URN A0921.2




2. THE INVESTIGATION
A. Origins of the investigation

2.1. On 13 May 2015, the CMA received a complaint relating to an online sales
ban operated by Ping in respect of Ping golf clubs (Online Sales Ban).?

B. Scope and commencement of the investigation

2.2. In November 2015, the CMA opened a formal investigation under the Act,
having determined that it had reasonable grounds for suspecting that Ping
had infringed the Chapter | prohibition and Article 101 of the TFEU in relation
to the Online Sales Ban.

2.3. On 17 November 2015, the CMA entered Ping’s business premises as
permitted under section 27 of the Act and required documents relevant to its
investigation to be produced and information relevant to its investigation to
be provided. The CMA required further documents and information from Ping
under section 26 of the Act on 5 February 2016.3 During the course of the
investigation, the CMA required documents and information under section 26
of the Act from a number of retailers of Ping golf clubs.*

24. On 27 January 2016, the CMA invited submissions and evidence from Ping
in respect of the exemption criteria set out in section 9 of the Act and Article
101(3) of the TFEU exemption criteria. Ping elected to reserve its position
until after the CMA issued a Statement of Objections (SO).°

2.5. During the investigation, the CMA held State of Play meetings with Ping on
17 December 2015 and 26 May 2016. The CMA also provided Ping with an
update on the investigation on 24 March 2016.

2 Letter from the Complainant to the CMA dated 13 May 2015, URN A270023 attaching Complaint, URN
A270024.

3 Section 26 notice to Ping dated 5 February 2016, URN A0743.2. The CMA sought clarification of Ping’s
response to this Notice on 24 March 2016, letter from CMA to Ping dated 24 March 2016, URN A0770.1.

4 [Account Holder 1]; [Account Holder 2]; [Account Holder]; [Account Holder]; [Account Holder]; [Account Holder];
[Account Holder]; [Account Holder]; [Account Holder]; [Account Holder]; [Account Holder]; [Account Holder];
[Account Holder]; [Account Holder]; [Account Holder]; [Account Holder]; [Account Holder]; [Account Holder];
[Account Holder]; [Account Holder]; [Account Holder]; [Account Holder]; [Account Holder]; [Account Holder];
[Account Holder]; and [Account Holder].

5 Letter from the CMA to Ping, dated 27 January 2016, URN A0740.1. Letter from Ping’s lawyers, dated 9
February 2016 stated: ‘Depending upon the nature of the Statement of Objections, if any put forward by the CMA
it may well be that Ping refer to the exemption criteria in Section 9 and Article 101(3)’, URN A0744.1.



2.6. On 9 March 2016, the CMA conducted voluntary interviews with [<]¢ (UK
Sales Manager’) and [<]® (European Sales Director®). On 10 March 2016,
the CMA conducted an interview with [3<]'° (Managing Director of Ping™").

2.7. Ping facilitated a site visit for two members of the CMA’s case team to visit
one of Ping’s authorised retailers to watch a Custom Fitting demonstration
on 28 April 2016.

C. CMA issued SO and appointment of the Case Decision Group

2.8. On 9 June 2016, the CMA issued an SO to Ping.'? This was subsequently
reissued on 15 August 2016'3 and non-confidential versions of the SO were
issued to [Account Holder 1] and [Account Holder 2] on 17 August 2016."
Following the issue of the SO, a Case Decision Group (CDG) was appointed
within the CMA to decide whether or not, based on the facts and evidence
before it, and taking account of Ping’s representations, the legal test for
establishing an infringement had been met, and whether the Investigation
remained an administrative priority.

29. Following the issue of the SO:

e Ping submitted Written Representations on the SO on 5 September
2016. Ping provided Oral Representations at a hearing on 18 October
2016.

e [Account Holder 1] and [Account Holder 2] provided written
representations on 19 September 2016 and 15 September 2016
respectively.!®

D. CMA issued an Alternatives Paper and Draft Penalty Statement to Ping

6 Transcript of interview with the UK Sales Manager dated 9 March 2016, page 6, URN A0865.

7[<] is a UK Sales Manager at Ping, a position he has held since 2000.

8 Transcript of interview with the European Sales Director dated 9 March 2016, page 6, URN A0864.

9 [3<] is Ping’s European Sales Director, a position he has held since 2012. Previously he was Ping’s UK Sales
Manager from 2005/06 to 2012.

0 Transcript of interview with the Managing Director dated 10 March 2016, page 6, URN A0863.

" [<] is the Managing Director of Ping, a position he has held since 1 January 1997.

2 The CMA applied Rule 5(3) of the CMA’s Rules and addressed the SO only to Ping and did not to address the
SO to [Account Holder 1] and [Account Holder 2].

3 The SO was reissued with material removed for procedural reasons, URN A0918.2.

4 The CMA chose to focus its assessment on these two Ping Account Holders; [<] (URN A0193.1). Ping
acknowledges that it introduced the Internet Policy in its Terms and Conditions from 2006 and, as explained in
Section 3C Ping supplies only authorised retailers which agree and accept Ping’s Terms and Conditions. The
CMA therefore considers it reasonable and proportionate to apply Rule 10(2) and address this Decision to Ping
only.

15 [Account Holder 1] response dated 19 September 2017, URN A20064, and [Account Holder 2] response dated
15 September 2016, URN A90032.1.
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2.10.

2.11.

2.12.

2.13.

2.14.

Following the Oral Hearing where the CDG had invited Ping to explain why
alternative measures were not available to achieve its aims, Ping requested
on 7 December 20166 that the CMA set out what it considered were the
alternatives available to the Online Sales Ban to which Ping could respond.
The CMA issued a paper on 14 February 2017 (Alternatives Paper) setting
out alternative measures which might be available to Ping to achieve its aims
and requesting a response from Ping by 7 March 2017 (ie three weeks)."’

The letter set out the CMA'’s position that the evidential burden of
establishing whether the Online Sales Ban was justified was Ping’s and
whilst the CDG did not consider it was required to do so, the Alternatives
Paper set out what it provisionally considered were realistic alternatives to
achieve the legitimate aims Ping had submitted the Online Sales Ban
pursued. The Alternatives Paper invited Ping to make Written
Representations and offered Ping a further meeting to develop its case
orally.

Ping’s lawyers said it could not respond to the Alternatives Paper by the date
provided, citing availability of relevant staff and Counsel. Instead Ping
indicated that it ‘would respond with Written Representations to this CMA
paper by 28" April 2017."18

On 24 February 2017, having regard to the reasons given by Ping for its
inability to meet the original deadline, the Senior Responsible Officer (SRO)
granted an extension of three weeks to 28 March 2017, giving Ping six
weeks to provide a response, which the SRO considered was appropriate
and reasonable, and should allow Ping sufficient time to coordinate its
employees’ and Counsel’'s availability. The letter again offered to arrange a
meeting with CDG members for Ping to make its case orally.’ The letter
reminded Ping that if it disagreed with the deadline it could request that the
Procedural Officer review that decision. The extension letter stated that if the
CMA'’s extended administrative deadline was not respected, the CMA might
take further procedural steps in its investigation on the basis of the evidence
before the CDG and issue a draft penalty statement to Ping.

By letter dated 3 March 2017 Ping’s lawyers stated that Ping would
endeavour to respond as soon as practicable but that its client’s position on

'6 Ping response dated 7 December 2016, URN A0950.1.

7 Alternatives Paper dated 14 February 2017, URN A0955.2 and letter, URN A0955.1.

8 Email from Ping’s lawyers dated 14 February 2017, URN A0956, CMA letter dated 16 February 2017, URN
A0957.1, Letter from Ping’s lawyers dated 21 February 2017, URN A0958.1.

9 CMA letter dated 24 February 2017, URN A0959.1. The CMA notes this six weeks to respond on alternatives
is close to the full time the CMA provides to respond to a SO (40 working days, and ‘no more than 12 weeks’),
paragraph 12.3, CMA Guidance on the investigation procedures in Competition Act 1998, March 2014, CMA 8.
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2.15.

2.16.

217.

2.18.

when it would respond was unchanged. Ping did not refer its disagreement
with the deadline to the Procedural Officer for a review.?°

On 31 March 2017, having not received any further representations from
Ping by the extended administrative deadline of 28 March 2017, the CMA
provided Ping with the Draft Penalty Statement and invited it to make written
and oral representations on it.?' That letter stated that ‘/f Ping submits a
response to the Alternatives Paper, the CDG will consider at that time the
extent to which it is appropriate to take account of the evidence or views in
Ping’s response, before taking a final decision on whether it is appropriate to
reach an infringement decision, and if so, whether and in what amount to
impose a financial penalty on Ping’.

Ping provided Written Representations on the Draft Penalty Statement on 25
April 2017 but declined the opportunity to make oral representations,
although it had previously indicated that it wished to do s0.%? Ping also
confirmed by letter on 25 April 2017 that it would not submit a response to
the Alternatives Paper as: ‘given the CMA’s apparent predetermination of the
issue, Ping no longer see any purpose in doing so. Being candid, Ping no
longer feels that it can receive a fair hearing.??

In subsequent correspondence, the CMA made clear that it had not reached
any final view on the issues and remained open minded. The CMA
repeatedly indicated its willingness to receive and consider Ping’s
submissions on the Alternatives Paper. Ping declined to make any such
submissions.

The CMA further explained to Ping’s lawyers on 27 April 2017 that: ‘We do
hope that Ping sends us its submissions as it said it would. We had sent the
Alternatives Paper to Ping on 14 February, following Ping’s request last
December that CMA provide this in order that Ping could respond. Ping has
on a number of occasions said that it would provide such a response by 28
April....As explained, the CDG has taken no final decisions and retains an
open mind. Should Ping submit a response on Friday (as we had
anticipated given that Ping has indicated throughout that it would do so),
then it would be for the CDG to consider it carefully for the purposes of
reaching a final decision. You said that you will take your client’s

20 Ping letter dated 3 March 2017, URN A0960.1.

21 Ping letter dated 31 March 2017, URN A09621, and Draft Penalty Statement, URN A0962.2.
22 Ping letter dated 7 April 2017, URN A0962.4.

23 Ping letter dated 25 April 2017, URN A0963.1.
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2.19.

2.20.

instructions.’?* Ping responded to this email®® on 16 May 2017 setting out in
detail its position in relation to the CMA’s conduct of the investigation and its
approach to requesting a response from Ping on the Alternatives Paper.
Ping stated in this letter that ‘by its actions the CMA has now shown that
Ping cannot get a fair hearing before the CMA’ and that ‘the CMA’s actions
have shown pre-judgment on its part.’®

The CMA wrote to Ping again on 25 May 2017 and allowed Ping an
additional two weeks (until 9 June 2017) to provide its response to the
Alternatives Paper.?’ In this letter the CMA reiterated that: ‘the CMA has
exercised its powers in good faith throughout this administrative procedure,
uninfluenced by any prejudice. The CMA has always sought to act fairly, in
particular by giving Ping a reasonable opportunity to put forward evidence
and arguments in justification of its conduct before reaching any final
conclusions. That is what it sought to do when it invited representations in
respect of the Alternatives Paper on whether the measures identified were
less restrictive for the purposes of assessing objective justification. The CMA
has at all times been open-minded about the outcome of this investigation
and that remains the case.’ Ping again declined to respond.?® Had the CMA
received submissions from Ping in response to the Alternatives Paper, then
the CMA would have considered those submissions with an open mind
before taking a decision.

Further evidence gathered by the CMA

The CMA required further documents and information from Ping under
section 26 of the Act on 20 October 20162°, 21 December 20163 and 18
May 20173'. Ping and Ping Inc. submitted additional information to the CMA
responding to points raised at the Oral Hearing on 7 December 201632 and 6
December 201633 respectively.

CMA issued a Letter of Facts

24 As reflected in the CMA's letter of 31 March 2017 (URN A0962.1) and as was confirmed in the CMA'’s call to
Ping on 26 April 2017 (see call note URN A0966) and follow up email of 27 April 2017, URN A0965.
25 The CMA also sent a letter to Ping on 9 May 2017, URN A0969.1.

26 Ping letter to the CMA dated 16 May 2017, URN A0970.1.

27 CMA letter dated 25 May 2017, paragraphs 3 and 4, URN A09831.1.

28 CMA call to Ping on 1 June 2017 (URN A0985) and Ping email confirming discussion, URN A0987.
29 Section 26 notice to Ping dated 20 October 2016, URN A0930.1.

30 Section 26 notice to Ping dated 21 December 2016, URN A0951.1.

31 Section 26 notice to Ping dated 18 May 2017, URN A0980.1.

32 Ping response dated 7 December 2016, URN A0949.2.

33 Ping Inc letter dated 6 December 2016, URN P1004.1.
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2.21. On 29 June 2017, the CMA issued a Letter of Facts to Ping which set out
additional evidence on which the CMA was proposing to rely to establish the
Infringements and referring to evidence which is relied upon in a different
way to that relied upon in the SO.3* On 12 July 2017, Ping provided a
response to the Letter of Facts.3®

2.22. On 17 July 2017, the CMA issued non-confidential versions of the Letter of
Facts to [Account Holder 1] and [Account Holder 2].

G. State of Play meeting prior to issue of the Decision

2.23. The CMA held a state of play meeting by telephone with Ping on 1 August
2017 at which the CMA informed Ping that it expected to proceed towards
findings of infringements against Ping.

34 Letter of Facts, URN A0989.2.
35 Ping Response to the Letter of Facts, URN A0992.1.
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3.1.

3.2.

3.3.

3.4.

FACTS
Ping Europe Limited

Ping is a UK based manufacturer and distributor of golf clubs, golf
accessories and clothing. In the UK Ping has manufacturing, warehousing
and distribution facilities in Gainsborough. Ping had a turnover of [3<] in the
financial year ended 31 December 2016.36 Ping has one subsidiary, Ping
Scandinavia AB, established in Sweden.

Ping is a private limited company registered at Companies House under
company number 01129505. As at the date of this Decision the company
directors are [3<] (Managing Director), [3<], [3<], [3<] and [<] is the
company secretary. The company directors were in post during the Relevant
Period.3” Ping is ultimately owned by the Solheim family.38 The 789 shares
are owned as follows:3°

e [Shareholder] [3<] (35%);
e [Shareholder] [3<] (32.5%); and
e [Shareholder] [¥<] (32.5%).

The Ping brand was founded by [3<] in the 1950s and remains family owned.
Ping golf clubs are manufactured and distributed by a number of separate
companies in different geographical territories including Ping Inc. based in
the US.40

Golf sector overview

This section provides an overview of those aspects of the golf sector and the
supply chain in relation to golf clubs in the UK*! that are relevant to this
Decision. It provides a description of:

e golf; and

e the golf club sector, including key characteristics of the supply chain
(manufacturers and retailers), Custom Fitting and the importance of
the internet as a retail channel for the sale of golf clubs.

36 Ping Group of companies' accounts made up to 31 December 2016, URN A0981.1.

37 Ping ARO1 Annual Return made up to 13 July 2015, URN A280009. [$<] was also a director until her
appointment was terminated on 8 July 2017.

38 Ping CS01, Confirmation Statement of 22 July 2016, identifies [$<], [¥<] and [5<] (having the right to exercise,
or actually exercising, significant influence or control over the activities of a trust) as Persons with Significant
Control. [3<] ceased to be a Person with Significant Control on 8 July 2017.

39 Ping ARO1 Annual Return made up to 13 July 2015, URN A280009, and Ping CS01, Confirmation Statement
of 22 July 2016.

40 See page 6, URN A0952.1.

41 Information is provided about EU sales made online in Section 3BIV below.
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l. Golf

3.5. Golf is one of the most popular sports in the UK.#? A Sports Marketing
Surveys Inc (SMS) Report for 2015 (SMS Golf Intelligence Report)
indicates that 3.3 million adults played on a full length golf course in 2015 in
Great Britain, including 1.5 million core golfers (ie playing twelve times a
year or more).*3

3.6. Golfers generally choose to buy their own golf clubs to play, rather than hire
equipment.** The Keynote — Sports Equipment Market Update states: ‘The
highest consumer expenditure [on sports equipment in the UK] occurs within
the golf sector, due to its high-priced equipment.’*® The total value of UK
consumer expenditure on golf equipment (including golf clubs and all golf
accessories and clothing) was £340 million in 2014.4% In relation to golf clubs
only, retail sales amounted to over £][150-160] million in 2015.4” An SMS
Clubs & Custom Fitting Report (SMS Survey Results Extract) indicates that
[60-70]% of surveyed UK golfers had bought golf equipment in the last 12
months.4®

3.7. Different types of golf clubs are needed to play golf. The main categories are
woods, irons, hybrids, wedges and putters - which are used for different
purposes during a golf round. Golf’'s governing body, the Royal & Ancient,
describes the main categories of clubs needed to play golf as follows: 4°

e Woods -

o Drivers: These clubs are designed to send the ball as far away as
possible, almost exclusively used from the teeing-ground (the area
from where play begins for each hole). The driver is usually the
longest club in the bag and has fewer degrees of oft° than any other
club (excluding the putter).

o Fairway woods - These clubs are designed to make it easier to strike
a ball sitting on the ground. They have smaller club heads than
drivers.

42 Keynote — Sports Equipment Market Update 2015, page 20, paragraph 5, URN A280003.

43 SMS Golf Intelligence Report, page 32, URN A280051.

44 According to the Keynote — Sports Equipment Market Update 2015, page 21: ‘Golf equipment is generally
expensive, with the quality of the equipment often deemed to affect the performance of the player. With golf clubs
and driving ranges having a reputation for being fairly formal, participants rarely hire equipment when visiting but
instead bring their own, and so are willing to pay substantial amounts to participate in the sport.’, URN A280003.
45 Keynote — Sports Equipment Market Update 2015, page 20, paragraph 5, URN A280003.

46 Keynote — Sports Equipment Market Update 2015, page 19, Table 3.2, URN A280003.

47 Golf Datatech Market Share Report, 2015, URN A280005. See Table 3.1 for detail.

48 SMS Survey Results Extract, November 2016, page 4, URN A0949.4.

4% The Royal & Ancient (www.randa.org/TheRandA/AboutTheRandA/About-Us) together with the United States
Golf Association govern the sport of golf worldwide, URN A280014 and URN A280015.

50 For these purposes ‘loft’ means the upward inclination given to the ball in a stroke.
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3.8.

3.9.

3.10.

3.11.

e |rons - These clubs are designed for shots approaching the green or for
scything through the rough. These clubs have shorter shafts and flatter
faces than woods and have lofts ranging from approximately 16 degrees
(one-iron) to 41 degrees (nine-iron).

e Hybrid clubs — These clubs contain elements of fairway woods and long
irons. They have been introduced relatively recently.

e Wedges - These clubs are most frequently used for hitting the ball short
distances onto the green, getting out of or over hazards and chipping the
ball from the fringe. They have lofts above 42 degrees and are designed
to be high trajectory, high spin and high accuracy clubs.

e Putters - Clubs designed primarily for use on the putting green.

Given the different characteristics of these clubs and their impact on the
distance and loft of the ball once it is hit, a golfer needs to carry a range of
clubs (some from each category) in order to complete a round of golf.5
According to the SMS Golf Intelligence Report, the average spent by UK
golfers on golf clubs in 2015 was as follows®2: £203 on drivers; £153 on
fairway woods; £439 on a set of irons; £126 on hybrids; and £101 on
wedges.

New models of clubs must conform to the rules of golf equipment as set out
by the Royal & Ancient which decides whether a club is contrary to the rules
of golf equipment, or is deemed to significantly change the nature of the
game.%3 Consequently, clubs must be designed and manufactured so as to
meet certain specifications. This places limitations on the technology which
can be utilised by manufacturers of golf clubs and the impact of changes that
can be made to new models.

Competition in the golf club sector takes place at both the upstream level
(rival manufacturers competing for sales to retailers and ultimately
consumers) and downstream level (rival retailers competing for sales to
consumers).

Golf club manufacturers

There are several manufacturers distributing golf clubs in the UK, including
Callaway, Cobra, Mizuno, Ping, TaylorMade and Titleist. Each of these
manufacturers supplies both golf clubs and some other products used for
golf, including golf bags, trolleys and gloves (Soft Goods). Most of the

51 A golfer must not carry more than 14 clubs at any time http://www.randa.org/Rules-of-Golf/MainRules/4-
Clubs/SubRules/4-Maximum-of-Fourteen-Clubs. There is no minimum number of clubs, URN A280016.

52 SMS Golf Intelligence Report 2016, published in Golf Retailing in February 2016, pages 43 to 60, URN
A280051. The report does not include a figure for average spend on pultters.
53 https://www.randa.org/Rules-of-Golf/Appendices/Appendix-1-DESIGN-OF-CLUBS/Appendix-II, URN A280016.

17


https://www.randa.org/Rules-of-Golf/Appendices/Appendix-II-DESIGN-OF-CLUBS/Appendix-II
http://www.randa.org/Rules-of-Golf/MainRules/4

leading manufacturers supply all categories of club, with some specialising in
the manufacture of one or two categories of clubs.

3.12. Table 3.1 below contains data collated by Golf Datatech LLC (Golf
Datatech)® on manufacturers’ UK shares of supply by category of club.
Table 3.1: 2015 Manufacturer shares of supply in UK based on retail sales (Golf
Datatech data)
Golf club 2015 UK shares of supply by club category®
manufacturer
Woods Irons Wedges Putters
21y il By value =47 L By value =47 i By value 23 Ui By value
sales sales sales sales
Callaway [10-20]% | [10-20]% | [10-20]% | [10-20]% | [10-20]% | [10-20]% | [30-40]% 4[8]002)
Cleveland [0-10]% [0-10]% [0-10]% [0-10]% [20-30]% | [20-30]% | [0-10]% [0-10]%
Cobra [0-10]% [0-10]% [0-10]% [0-10]% [0-10]% [0-10]% N/A N/A
Mizuno [0-10]% [0-10]% [0-10]% | [10-20]% [0-10]% [0-10]% [0-10]% [0-10]%
Ping [20-30]% [20-30]% | [20-30]% | [20-30]% [0-10]% | [10-20]% | [10-20]% 2[(1)]9%
TaylorMade [20-30]% | [20-30]% | [10-20]% | [10-20]% [0-10]% [0-10]% | [10-20]% 2[(1)]9%
Titleist [0-10]% [10-20]% | [0-10]% [0-10]% [20-30]% | [30-40]% | [0-10]% 2[(1)]9,/0
Others® [20-30]% | [10-20]% | [20-30]% | [10-20]% | [10-20]% | [0-10]% | [20-30]% 2[(1)]9%
TOTAL [<] [<] [<] [<] [5<] [<] [<] [<]
Source: Golf Datatech, United Kingdom Retail Market Share Report, 2015.
3.13. The Golf Datatech Market Share Report indicates that in 2015 Ping was the

leading manufacturer of irons and woods (based on sales of clubs in the UK
by value and volume) and is fourth largest behind Titleist, Cleveland and
Callaway in the supply of wedges and (second largest behind Callaway) in
the supply of putters.5” The SMS Golf Intelligence Report provides
alternative data for the top five golf club manufacturers by golf club type

54 Golf Datatech LLC provides specialised market research covering retail sales of golf equipment in the UK
(http://www.golfdatatech.com/), URN A280017. Ping uses Golf Datatech data to analyse its market performance,
see table provided to CMA on 17 December 2015 State of Play meeting, URN A0824.

55 Source: Golf Datatech Market Share Report 2015, URN A280005.

56 ‘Others’ includes, but is not limited to, the following manufacturers: Adams, Benross, Fazer, Masters, MD Golf,
Nike, Rife, Sigma Golf, Srixon, Tour Edge, Wilson, Yes Golf and Yonex. In each case these brands have
individual market shares by both unit sales and value of less than [1-10]% in all categories.

57 The Managing Director and European Sales Director both told the CMA that Callaway, TaylorMade and Titleist
are Ping’s closest competitors: see respectively, transcript of interview with the Managing Director dated 10
March 2016, pages 16 to 17, URN A0863 and transcript of interview with the European Sales Director dated 9
March 2016, pages 10 to 11, URN A0864.
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based on UK sales in 2015 (see Table 3.2 below).%® This also provides a
breakdown of woods into drivers, fairway woods and hybrids.

Table 3.2: 2015 Manufacturer shares of supply in UK based on retail sales (SMS data)

5o
Golf club 2015 UK shares of supply by club category by top 5 manufacturers
manufacturer
. Fairway .
Irons Drivers Woods Hybrids Wedges Putters
Rank
vol | by | vol Rg)',‘k Vol Rg;k Vol Rs;k Vol Rs;‘k Vol Rg;k
(%) vl (%) Value (%) Value (%) Value (%) Value (%) Value
[10 [10 [20 [10- [10 [30
60 - - - - -
Callaway' 20] 2 20] 3 30] 1 3/0] 1 20] 3 40] 1
% % % ° % %
[10
Cleveland - - - - - - - - 20] 2 - -
%
[0- [0- [0- [0-
Cobra 10] 5 10] 5 10] 5 10] 5 - - - -
% % % %
[1- [0
Mizuno 102] 4 - - - - - - 20] 5 - -
%
120 20 29 o - [10-
Ping 36% 1 30] 2 30] 2 20] 2 1 02] 4 202] 3
% % %
o- 120 20 20 [10
TaylorMade 20;)] 3 30] 1 30] 3 30] 3 - - 20] 4
° % % % %
- - [0- 129 o
Titleist - - 102] 4 1 0/00] 4 1 021 4 30] 1 20] 2
% %
[0-
Wilson - - - - - - - 10] 5
%

Source: SMS Golf Intelligence Report, 2015.

3.14. The SMS Golf Intelligence Report indicates that in 2015 Ping was the
leading manufacturer of irons (in terms of both volume and value) and the
second largest manufacturer of drivers®’ (in terms of volume and value),
behind TaylorMade. With respect to fairway woods, Ping, TaylorMade and
Callaway each had a [20—30]% share of the market in terms of sales
volumes and Ping was also the second largest manufacturer of fairway

58 The SMS Golf Intelligence Report (URN A280051) separates the golf clubs in a slightly different way to the
Golf Datatech Market Share Data, referring to drivers, fairway woods, hybrids, putters, wedges and irons.

59 SMS Golf Intelligence Report, 2015, URN A280051. Data is provided for the top five manufacturers by value
and volume only. The SMS Golf Intelligence Report only provides top 5 rankings by value.

60 Including the Odyssey brand.

6" The SMS Golf Intelligence Report states that: ‘Three main companies dominate the market [TaylorMade, Ping
and Callaway] and the better the player, the more they care about brand name when they make a purchase.’,
page 43, URN A280051.
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woods by sales value. Ping also had a strong presence in the supply of
hybrids®? (third largest supplier in terms of volume and second largest
supplier in terms of value) and putters (second largest supplier in terms of
volume and third largest supplier in terms of value)®. With respect to
wedges®, Ping was the fifth largest supplier in terms of volume and fourth
largest supplier in terms of value.%®

3.15. Ping provided evidence, based on Golf Datatech revenue data (see Table
3.3 below), which indicated that it had a total ‘brand’ market share in the UK
of between [10-20]-[20-30]% in the 10 years between 2006 and 2015, with a
figure of approximately [20-30]% in 2015 YTD (December), making it the
market leader by revenue in that year.%®

Table 3.3: 2006-2015 (YTD) market shares across brands in the UK
[<]
Source: Ping: 10 Year Datatech UK Market Shares by Value

3.16.  All categories of club are manufactured to a variety of specifications to suit
different golfers (for example, clubs are available for right-handed and left-
handed players and in different shaft lengths and flexes). The leading
manufacturers across all main categories of clubs (including Callaway, Ping,
TaylorMade and Titleist) also supply Custom Fit Clubs which allow a golfer
to specify variables, including shaft type, shaft length, clubface lie angle, grip
type and grip thickness, based on the golfer's personal measurements and
specifications.” These manufacturers supply their respective retailers with

62 ‘This market is one of the fastest growing in the golf sector — over the last decade their usage, both among
Tour players and the wider public, has greatly increased. In terms of manufacturers, this area is more open than
most, with no one company really dominating the market and numerous firms producing a hybrid of their own for
the market’, see the SMS Golf Intelligence Report, page 45, URN A280051.

63 The SMS Golf Intelligence Report, page 49, URN A280051.

64 The SMS Golf Intelligence Report, page 57, URN A280051.

65 The CMA notes that in some cases the rankings of golf clubs presented in the SMS Golf Intelligence Report
differ from the data provided in the Golf Datatech Market Share Report. This is likely due to the different sources
of information used by these two reports, ie the findings in the SMS Golf Intelligence Report are based on a mix
of consumer, Tour, retail and comments from golf pros (see SMS Golf Intelligence Report, page 30, URN
A280051), whereas the Golf Datatech Market Share Report is based on point of sale data from UK retailers
(http://www.golfdatatech.com/research-products/retail-market-reports/overview/).

66 Table 3.3 depicting 10 Year Datatech UK Market Shares by Value provided by Ping at the State of Play
Meeting held on 17 December 2015, URN A0824. Ping submitted Golf Datatech Market Share Data (by value) in
November 2016 which indicates that Ping had a market share of [20-30]% for the complete calendar year of
2015, URN A0931.4.

67 Ping’s Custom Fit Clubs include the following specifications: loft, lie angle (irons), shaft type, shaft length, grip
type and grip thickness: http://www.ping.com/fitting/process.aspx#; Titleist's Custom Fit Clubs include the
following specifications: shaft type, shaft length, grip type, grip thickness and tip trim
(http://media.titleist.com/images/titleist/files/UK/2015-
16%20Titleist%20Custom%200ptions%20Booklet.pdf?_ga=1.91740508.711861601.1461876519-), URN
A280040; Mizuno’s Custom Fit Clubs include the following specifications: shaft type, shaft length, grip type, grip
thickness, clubface lie angle and swing weight (http://golf.mizunoeurope.com/custom-fit/custom-specs/), URN
A280036; Callaway’s Custom Fit Clubs include the following specifications: loft, lie angle, shaft and grip
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Custom Fit Clubs with pre-determined custom fit variables (to be sold off the
shelf without further customisation), as well as offering clubs which are
custom built following an order.

3.17. The Managing Director told the CMA that there are generally no physical
differences between Ping golf clubs and its competitors’ golf clubs but noted
that ‘irons specifically there is a big difference because we are able to adjust
the lie of our iron heads by plus or minus 5 or 6 degrees’.?® [Account Holder
1] indicated that, of all categories of clubs, consumers are most likely to have
a Custom Fitting for irons and that this preference applies across all
manufacturers.®® Of the different types of clubs for which consumers have a
Custom Fitting, in the US, irons are the most popular, followed by drivers,
fairway woods, hybrids, wedges and putters.”®

3.18. The SMS Golf Intelligence Report notes that ‘custom-fit options are
increasing their share of total spend, with the added benefit of providing a
more engaging, personal approach to golf equipment — 2016 promises
further developments.’’!

3.19. Interms of reputation, the US Golf Datatech Study described Ping as the
perceived brand leader most often used for the Custom Fitting of golf clubs
in the US.”2 However, the US Golf Datatech Study also indicates that this is
not consistent across every type of golf club: Ping is the most popular brand

(http://uk.callawaygolf.com/custom-fitting/), URN A280018; and TaylorMade’s Custom Fit Clubs include the
following specifications: shaft type, shaft length, lie angle and grip size
(http://demandware.edgesuite.net/aais_prd/on/demandware.static/-/Sites-TMaG-EU-

Library/en GB/v1460967587344/images/customs/FW15CustomShaftandGripOptions 091015 EMEA.pdf), URN
A280039.

68 Transcript of interview with the Managing Director dated 10 March 2016, page 86, URN A0863.

69 [Account Holder 1] response to section 26 notice dated 30 March 2016, URN A20038.2.

70 As described in the US Golf Datatech Study, page 40, URN A0921.3e. There is no equivalent data available in
relation to UK sales but see paragraph 3.31 on UK golfers’ views on the importance of custom fitting by club type.
71 SMS Golf Intelligence Report, page 32, URN A280051. An article published in the Independent on 21 March
2017 tested seven Custom Fit drivers (including Callaway, Ping, TaylorMade, Cobra and Wilson branded clubs)
and concluded: ‘You need to test all drivers in your price range, disregarding any brand loyalty. Test them at the
range and out on the course with the help of an accredited fitter or PGA professional to help you customise.
Getting the correct shaft and loft are crucial steps to making you a better player off the tees. These are all top-
draw clubs, but the Callaway Big Bertha Fusion was the most universally popular among our testers.”, URN
A280059.

72 US Golf Datatech Study, page 8, URN A0921.3e: ‘As the perceived leader in custom club fitting, Ping far
outdistances all other brands, with 38% of [US Serious Golfers surveyed] saying the brand is their first choice as
leader. This leadership percentage has trended lower from its peak of 52% in 2006, but still remains well ahead
of second place [3<] and [3<] ([10 — 20]% each)’. As far as the CMA is aware, no surveys have been conducted
regarding the perception of which golf club brand is the leader in custom fitting in the UK. It therefore refers to the
US data, submitted by Ping, as a proxy only.
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for the Custom Fitting of irons”2 but other brands are more popular in relation
to drivers’* and putters’®,

lll. Retail of golf clubs

Retailers

3.20. Inthe UK, sales of golf clubs are made to consumers through three types of
retailers:

e Bricks and mortar only retailers:
o on course retailers (or green grass retailers) with bricks and
mortar stores located on, or close to, golf courses or driving ranges.
Ping’s customer base includes a large number of on course
retailers (most often pro golf shops) and a significant proportion of
its sales are made by such retailers.”®
o off course retailers with bricks and mortar stores located away
from golf courses (on the high street or in retail parks).
¢ Brick and mortar retailers also selling online: Some bricks and mortar
retailers also sell golf clubs through online sales channels ie their own
transactional websites and third party platforms such as eBay. In addition,
there are specialist e-retailers such as onlinegolf (wholly-owned by
American Golf) and clubhousegolf.””
¢ Online only retailers: Some retailers of golf equipment are internet only
retailers. None of Ping’s Account Holders are internet only retailers; all are
required to have bricks and mortar premises.

3.21. The SMS Survey Results Extract indicates that, in relation to the UK golfers
surveyed, in 2015 the four most popular categories (which differed by type of
club purchased) were:"8

73 ‘Ping (31%, slightly higher than last wave) remains the brand of irons custom-fit most often, with [3<] ([20-
30]%) in second, [<] ([20-301%) in third and [3<] ([20-30]%) and [5<] ([20-30]%) tied in fourth’, US Golf Datatech
Study, page 20, URN A0921.3e.

74 [<] once again dominates among drivers fit ([40-50]%, slightly up from [40-501%) with [<], Ping and [$<]
rounding out the top four tied at 30%, all three increasing from three years ago ([20-30]%, 25% and [20-30]%
respectively).” US Golf Datatech Study, page 22, URN A0921.3e.

5 ‘Among those who have been fitted for a putter, [5<] ([30-40]%, up from [20-30]%) is the brand most frequently
used for a fitting, with Ping (28% up from 27%) edging [$<]([20-30]%, slightly down from last wave [20-30]%) for
second, and [3<] the only other brand in double digits ([10-20]%, down from [10-20]%)’, US Golf Datatech Study,
page 23, URN A0921.3e.

76 The Managing Director stated that in relation to Ping sales ‘In the UK market it turns out it’s about [¢<] [on
course: off course]. If you look at the volumes done in both’, transcript of interview with the Managing Director
dated 10 March 2016 page 20, URN A0863.

77 Market Line Industry Profile Sports Equipment in the UK, April 2015, page 17, paragraph 1, URN A280001.

78 The SMS Survey Results Extract includes up to 14 different options from which UK golfers surveyed could
choose in response to the question, ‘Where did you buy a [type of club] from?’, pages 24 to 29 inclusive, URN
A0949.4. The 14 different options in the responses include: Pro shop on course; American Golf; Golf shop off
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a. Pro-shops on course, which accounted for [30-40]1% — [40-50]% of
sales;

b. American Golf, which accounted for [10-20]% of sales;"®
c. Golf shops off course, which accounted for [10-20]% of sales; and

d. Online retailers (incorporating both non-golf specialists (eg sports
retailers selling equipment for a variety of sports) and internet golf
retailers), which accounted for 9-14% of sales®°.

Custom Fitting
(i) The Custom Fitting process

3.22. In a bricks and mortar store, a consumer may choose to have a Custom
Fitting to assist him/her in deciding which club best suits his/her individual
requirements. As described in paragraph 3.16 above, the main
manufacturers all offer Custom Fit Clubs. They have invested in national
fitting centres.?! As described below, many retailers promote the benefits of
Custom Fitting and invest in Custom Fitting technology and equipment.

3.23. Although the main manufacturers may recommend a particular, brand-
specific Custom Fitting process,®? in practice the same fitting process and
equipment (such as a launch monitor) is used regardless of the brand being
fitted, and a consumer may try several brands of golf club simultaneously to
ascertain which suits them best.®3 [Account Holder 1] uses the same form to

course; Other; Internet —Non golf specialist; Internet golf retailer; Don’t know; Driving range; Gift; Sports shop;
Abroad; Direct from manufacturer; Mail order; and Prize. As a result of the different options it is possible that
American Golf may be represented within the ‘Golf shops off course’ and ‘Online retailer’ categories.

79 Sales attributed to American Golf include online and in-store purchases, as confirmed by Ping in its response
dated 13 January 2017, paragraph 27, URN A0953.1.

80 SMS Survey Results Extract, pages 3 and 23 to 29, URN A0949.4.

81 The main manufacturers offer Custom Fitting at their own fitting centres. Ping has a fitting centre in
Gainsborough (http://www.gainsboroughgc.co.uk/pindfittings/), URN A280026; Callaway performance centres
(http://uk.callawaygolf.com/custom-fitting/), URN A280018; Titleist National Fitting Centres
(http://www.titleist.co.uk/golf-club-fitting), URN A280021; and the TaylorMade Performance Lab
(http://www.wentworthclub.com/golf/taylormade-lab/), URN A280029.

82 Ping’s recommended club fitting process consists of five key steps: Pre-fitting interview, Static Measurements,
Dynamic Swing Test, Ball Flight Analysis and Monitoring Performance:
http://www.gainsboroughgc.co.uk/pingdfittings/, URN A280026; Titleist's approach to fitting includes using the
most advanced tools to help players optimize driver performance, make iron play more precise, dial in their
wedges and fine-tune set compositions: http://www.titleist.co.uk/golf-club-fitting URN A280021. Mizuno uses a
Shaft Optimizer and Swing DNA system to measure all data http://golf.mizunoeurope.com/custom-fit/, URN
A280019.

83 [3<] allows consumers to test equipment from multiple brands during the fitting- see [$<]). Note of telephone
call with [3<] dated 10 February 2016, URN A230015. Note of telephone call with the Complainant dated 26
January 2016, paragraph 16, URN A270029.1. See also: URN A280023 [3<]. This was the case team’s
experience when visiting [3<] on 28 April 2016.
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record the results of Custom Fitting sessions across all brands.?* At the Oral
Hearing, Ping’s Managing Director confirmed that a retailer would be likely to
make recommendations in relation to other brands of golf clubs when
undertaking a Custom Fitting.8°

3.24. Custom Fitting (which takes between 30-90 minutes®®) generally involves the
following steps:®”

° initial interview - a fitter will discuss the golfer’s current game,
equipment needs and what they want to achieve;

° static fitting - basic measurements are taken, including the golfer’s
wrist to floor measurement and height;

. fitter identifies potential shafts and specifications for golfer — based on

information provided at initial interview and the static fitting
measurements;®®

° dynamic fitting - a swing test assessment of how the golfer is hitting
the ball with the use of (a) impact tape on the bottom of the club and
an impact board on the floor which indicates whether the player is
striking the ball in the optimum position; or (b) more technical analysis
equipment (such as a Flightscope launch monitor) to collect a golfer’s
swing data (club head speed, ball’s launch angle and ball spin);

. purchasing advice - the fitter advises the golfer on the brand and
specifications which would best suit his/her play. Where applicable,
the fitter might also advise on the make up of a full set of golf clubs;
and

° grip fitting — player’s hand size may be measured so that an
appropriate grip can be fitted.

3.25. The process for carrying out a Custom Fitting (as outlined above) will
depend on a retailer’s facilities. Bricks and mortar retailers (whether on
course or off course) may carry out a Custom Fitting using interchangeable

84 See [Account Holder 1] custom-fit sheet, URN A20038.19 and A20038.19a.

85 See URN A0952.1, page 46, lines 3 to 10.

86 Ping’s Custom Fitting sessions are for 60 minutes (for a single club) or 90 minutes (for multiple clubs):
http://www.gainsboroughgc.co.uk/pingdfittings/, URN A280026. [3<] Custom Fitting sessions are for 60 minutes for
drivers and woods or 90 minutes for irons: Note of telephone call with [$<] dated 10 February 2016, paragraph 5,
URN A230015. http://www.americangolf.co.uk/content/personal-fitting.html, URN A280023.

87 http://news.bbc.co.uk/sport1/hi/golfirules_and equipment/4229050.stm, URN A280027;

http://www.americangolf.co.uk/content/personal-fitting.html, URN A280023; Note of telephone call with [$<]

dated 10 February 2016, paragraphs 5 and 6, URN A230015; Note of telephone call with the Complainant dated
26 January 2016, paragraph 8, URN A270029.1. As explained by Ping in its Written Representations, paragraphs
17 and 18, URN A0921.2.

88 In a Ping Custom Fitting, following the static fitting, the fitter would plot the customer’s measurements onto the
Ping Colour Code Chart which relates to irons, wedges and putters which provides a starting point for identifying
the proper length and lie angle for the club, Written Representations, paragraph17 c. See also Ping Fitting
Manual, exhibit referred to in the Statement of [3<] marked PW1.2, pages 6-9 in relation to an iron fitting, URN
A0921.3b.
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shafts and club heads provided by manufacturers.?® In terms of facilities
where a consumer can test golf clubs, on course retailers may have access
to a driving range or practice grounds® and off course retailers may have
practice nets.®' Data provided by Ping suggests that the type of Custom
Fitting facilities offered differ by Account Holder. [60-70]% of Ping’s Account
Holders reported having a launch monitor (GC2 HMT, Flightscope,
Trackman and SkyTrak), [30—40]% have a bespoke fitting studio, [10—-20]%
have an indoor net area and [50—60]% reported having access to a driving
range or a practice ground. %2

3.26. Ping uses the following definition of a custom fitting in its Written
Representations: ‘The process of custom fitting described in Ping’s Fitting
Manual, including a face to face swing test’.%® Although Ping’s definition
indicates that a custom fitting process always includes a dynamic face to
face swing test, there is no contractual obligation on Ping’s Account Holders
to sell to customers only after having undertaken a custom fitting which
includes a dynamic face to face custom fitting.

3.27. Interms of the difference in how a Custom Fitting is conducted in practice,
the following observations were made in the US Golf Datatech Study:%

It is worth noting that a golf consumer’s definition of being fit’ and a
manufacturer or retailers’ definition are often significantly different. To a
consumer, hitting a potential club or clubs into a net or out to the driving
range, and trying multiple brands/models can be perceived as a fit. To a
serious club-fitting retailer, only the use of advanced technologies such as
Flight Scope or TrackMan to complete the fitting would be considered an
actual or accurate fitting. And [Original Equipment Manufacturers], many of
the golfers being fit may well end up buying ‘stock/in inventory sets’ because

89 Ping provides its retailers with fitting carts and bags of demonstration equipment:
http://www.ping.com/fitting/cartprog.aspx, URN A280028. For other examples of how retailers undertake Custom
Fitting using demonstration equipment provided by a large number of golf clubs manufacturers see:
https://www.silvermere-golf.co.uk/shop/custom-fitting/, URN A280024;
http://www.tonyvalentine.com/acatalog/BRAND NEW  GC2 Launch_ Monitor.html, URN A280044; and
http://www.expressgolf.co.uk/custom-fit-studio/, URN A280046.

9 Transcript of interview with the Managing Director dated 10 March 2016, page 28, URN A0863.

91 Transcript of interview with the Managing Director dated 10 March 2016, page 40, URN A0863.

92 Among the Account Holders which reported having a launch monitor, the most popular launch monitors were
GC2 ([40-50]%), FlightScope ([30-40]%), TrackMan ([10-20]%) and SkyTrak ([10-20]%). CMA analysis based on
the data submitted by Ping (see amended annex 1 to Ping’s response to the CMA section 26 notice dated 21
December 2016, URN A0953.2). Excludes accounts which do no or very little custom fitting (eg those that only
sell Soft Goods or which are close to Ping’s Gainsborough fitting studio), accounts that did not respond or are
internal accounts belonging to Ping employees.

9 See URN A0921.2, page 4.

94 US Golf Datatech Study, page 3, URN A0921.3e.
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the golfer is fit into a ‘standard’ configuration, which is already in the retailer’s
inventory, and no actual custom order is ever generated.’

(ii) Increasing popularity

3.28. Custom Fitting is increasingly popular across golf club brands. The US Golf
Datatech Study indicates: ‘Golf club fitting continues to expand, albeit slowly,
as more major brands place emphasis on fitting clubs prior to purchase in an
attempt to improve customer satisfaction by tailoring the clubs to their
swing/game. Once the province of ‘perceived’ niche brands and heavily
slanted towards irons, custom fitting expanded into various other club types
[...] and today virtually every brand offers some version of fitting on some, if
not all, of their new product offerings.’®®

3.29. Notwithstanding that Ping was a pioneer in developing and promoting
Custom Fitting,®® Ping acknowledges that over the past decade its
competitors have increasingly adopted this commercial approach by
promoting Custom Fitting of their Custom Fit Clubs. Ping’s Managing
Director told the CMA that ‘everybody custom fits...If you've been into a
retail shop, you'll see that we’re not the only custom fit company ... all of our
competitors custom fit and | would say over the last ten years their
investments in custom fitting have grown significantly as well.®” The
European Sales Director told the CMA that: ‘Custom fitting in the
marketplace [...] is gaining momentum and [...] it is being seen out in the
marketplace now, as the big thing.®®

3.30. The number of golfers who have a Custom Fitting for Custom Fit Clubs has
been increasing over recent years (eg the US Golf Datatech Study shows
that in 2015 65% of surveyed golfers had a Custom Fitting, compared to
51% in 2001)%° which would indicate an increased understanding amongst
consumers of the benefits of Custom Fitting.

(iii)  Benefits of Custom Fitting

3.31. The evidence shows that golfers, golf club manufacturers and retailers
believe that Custom Fitting of golf clubs in general is beneficial for golfers
across brands. The CMA has had regard to recent evidence which

9 US Golf Datatech Study, page 3, URN A0921.3e. Golf Datatech has been conducting surveys, every two or
three years, on Custom Fitting for golf equipment in the United States since 2001 (see page 2, URN A0921.3e).
9 http://www.ping.com/fitting/default.aspx, URN A280020. See also Written Representations paragraph 181,
URN A0921.2.

97 Transcript of interview with the Managing Director dated 10 March 2016, page 19, URN A0863.

98 Transcript of interview with the European Sales Director dated 9 March 2016, page 26, URN A0864.

99 US Golf Datatech Study, page 36, URN A0921.3e
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demonstrates that UK golfers surveyed (across all categories of skill1%0)
consider that they benefit from having a Custom Fitting. In particular, the
SMS Survey Results Extract indicates that [70-80]% of surveyed UK golfers
consider Custom Fitting for irons to be important or very important. Similarly,
Custom Fitting for drivers was considered to be important or very important
by [60-70]% of UK golfers surveyed, specifically [50-60]% for fairway woods,
[50-60]% for wedges, [50-60]% for hybrids and [40-50]% for putters.'®!

3.32. Similarly, the US Golf Datatech Study shows that in 2015 93% of
respondents in the US who had undertaken a Custom Fitting were very
satisfied or satisfied with their experience.'%? 72% of respondents who were
charged for a Custom Fitting considered that the cost was worth it.193

3.33. Custom Fitting is considered to be important or very important by some of
the UK golfers surveyed in the SMS Survey Results Extract. According to
this report, [30-40]%'%* of UK golfers surveyed had never had a Custom
Fitting. When asked whether the golfer ‘had ever been custom fitted’ for
each different type of golf club (across brands), the results indicate that:
overall [30-40]% had been custom fitted for drivers; [20-30]% for fairway
woods; [10-20]% for hybrids; [50-60]% for irons; [20-30]% for wedges; and
[10-20]% for putters.'05

3.34. Leading golf club manufacturers operating in the UK and a number of
retailers promote the benefits of Custom Fitting on their websites. For
example:

Manufacturers

e Callaway: ‘Custom Fitting is one of the most important aspects of
improving your golf. By working with you, our experienced team of
Custom Fit Specialists are dedicated to finding you the right head
model and then optimise it for loft, lie, shaft and grip, to get every inch
out of your game. By matching the best equipment to your current
swing, we can help deliver greater accuracy, increased distance and
improved ball flight, all with the aim of lowering your scores and

100 SMS Survey Results Extract, page 15, URN A0949.4. Categories 1 to 4, where Category 1 includes golfers
with the lowest handicap and Category 4 have the highest.

101 SMS Survey Results Extract, page 14, URN A0949.4.

102 US Golf Datatech Study, page 43, URN A0921.3e.

103 US Golf Datatech Study, page 56, URN A0921.3e.

104 SMS Survey Results Extract, page 22, URN A0949.4.

105 SMS Survey Results Extract, pages 16-21, URN A0949 4.
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enhancing your enjoyment of the game. You'll leave the fitting feeling
confident with equipment that's totally customised to you, for you. %

e Mizuno: ‘The Mizuno Shaft Optimizer and Swing DNA system has been
the industry’s leading fitting system at local golf club level since its
introduction in 2009.”1%7

e Ping: ‘As the custom-fitting pioneer and leader, PING embraces the
responsibility of elevating the fitting experience beyond the golfer’s
expectations. In creating nFlight, the company’s team of software
developers, scientists and fitting experts combined years of product
knowledge, scientific data and fitting research into a tool that ensures
fitting results never before available in both the indoor and outdoor
environments. They developed the industry's first virtual fitting software
to precisely model, digitally analyze and scientifically compare every
aspect of every shot it captures. [...] In the end, you walk away with
complete confidence in the PING Custom Fitting process knowing
you've been properly fit for the latest advancements in equipment
technology. %

o Titleist: 7...] Titleist designs the highest performing equipment and
offers the most precise club fitting experience in the game. [...] Our
highly skilled team of fitters utilizes the most advanced tools to help
players optimize driver performance, make iron play more precise, dial
in their wedges and fine-tune set compositions. The best way to truly
appreciate the high performance value of Titleist golf clubs, achieve
total confidence on every shot and shoot lower scores, is to experience
Titleist club fitting for yourself.”1%

e TaylorMade has a Performance Lab at Wentworth Golf club which is
promoted as follows: ‘This is a state-of-the-art facility, which is fully
enclosed and houses a testing suite and workshop where specialized
custom-fitting of clubs is done on a one-to-one basis with a Wentworth
Professional. The workshop is of Tour standard and is kitted out with
club customizing equipment including a loft and lie machine; putter loft
and lie machine and a unique gripping station. The ‘testing suite’ has a
custom fitting system- the Motion Analysis Technology (MAT-T) that
creates real-time animations of your golfers swing enabling the fitter to
fully understand your swing and launch conditions to optimise the
recommendation for a full set of TaylorMade clubs. [...] This is the only
facility of its kind in England and gives the member the ultimate

108 hitp://uk.callawaygolf.com/custom-fitting/, URN A280018.
107 hitp://golf.mizunoeurope.com/custom-fit/, URN A280019.
108 hitp://www.ping.com/fitting/default.aspx, URN A280020.
109 http://www.titleist.co.uk/golf-club-fitting, URN A280021.
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opportunity to invest some time in their clubs and their game. It gives
them the same custom fit experience that Tour players receive and
golfers of all abilities, from a professional to a recreational player will
benefit from this facility. This is the ‘Savile Row’ of club fitting
facilities.”1°

3.35. Ping provided further submissions and evidence regarding the benefits of
Custom Fitting in its Written Representations''! and oral representations at
the Oral Hearing.""?

3.36. Ping submitted that the benefits of Custom Fitting have also been
recognised externally by national golfing magazines with reference to seven
amateur golfers who had undertaken Custom Fittings with Ping clubs and
provided feedback on improvements to their game.''® Ping also referred to
articles published online by MyGolfSpy.com, in collaboration with Ping,
regarding an Iron Fitting Study, a Driver Fitting Study and a Fitted v Non-
Fitted Putter Study''*. However, the data in the MyGolfSpy studies regarding
the benefits of Custom Fitting applies in relation to each type of club and is
not Ping-specific, as explained by the editor in relation to the Driver Study:
‘There’s absolutely nothing that in this article says, or even hints, that this
data only applies if you’re buying a PING driver. It’s great info, it applies to
any driver fitting.’11%

Retailers

3.37. As described below, many UK golf club retailers carry out Custom Fitting and
promote the benefits of this. For example:''®

¢ American Golf: ‘We are dedicated to helping you improve your game.
Matching you with the right equipment from the widest range in the UK
needs the latest swing and ball analysis technology. Every one of our
hundred stores is ready to help you hit longer and truer. We advise lots
of customers in-store and every one of them has a different style to
their play. This is why we believe that getting to grips with latest

10 http://www.wentworthclub.com/golf/taylormade-lab/, URN A280029.

1 See Written Representations paragraphs 21-29 and the evidence referred to therein, URN A0921.2, Witness
Statement of Ping Inc’s Vice President of Engineering and annexes to the statement, URN A0921.3.

2 Ping’s presentations at the Oral Hearing (URN A0942.1) and the Oral Hearing transcript, page 65, lines 23-25,
page 66, lines 1-9 and 22 — 25 and page 67, lines 1 — 2, URN A0952.1.

13 Written Representations, paragraph 24, URN A0921.2.

114 See respectively, Annex 3, URN A0921.4c; Annex 4, URN A0921.4d; and Annex 5, URN A0921.4e.

15 At page 12, URN A0921.4d.

116 See further examples of retailers’ websites: http://www.clubhousegolf.co.uk/acatalog/Custom_Fit.html, URN
A280022; http://www.clarkesgolf.co.uk/clarkes-golf-centre/custom-fitting-bay/, URN A280048;
http://www.tonyvalentine.com/acatalog/BRAND NEW__ GC2 Launch_Monitor.html, URN A280044.
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3.38.

3.39.

(iv)
3.40.

technologies is the best way to advance your game and find the right
golf equipment for you. """

Silvermere: ‘Our professional PGA trained fitters have the most
advanced tools and technologies available to analyse your swing and
give a full assessment of your player profile to determine the clubs that
will help you improve. Whether you are a relative beginner or an
accomplished player, selecting a set of clubs is one of the most
important decisions you’ll make towards improving and enjoying your
game. [...] Hit a wide range of brands, models and customisations and
clearly see which works best for you.'118

Snainton: ‘Custom Fitting can be used to achieve many different aims;
adapting to a players physical dimensions (taller / shorter / large hands
etc), reducing the impact of a consistent swing fault, to encourage the
correct technique, to eliminate a specific shot. At its more technical
level Custom Fitting can build low handicap golfers and professionals a
more efficient swing with shafts fitted to their swing speeds and tempo.
Higher handicap players can use adjustments in lie angles and shafts
to overcome repetitive swing faults. Improvers and beginners need well
fitted equipment to encourage the correct set up - the foundation for a
solid game. We offer in store fitting for brands such as Ping, Titleist,
Mizuno, Cobra, Callaway, TaylorMade, Yonex, Cleveland, Bridgestone,
Wilson, Srixon and Nike.''1°

[}<]120

Furthermore, [Account Holder 1] told the CMA that: [...] we do believe that
virtually all customers would benefit from the custom fitting process which we
do not think can be satisfactorily delivered through a website alone’.'?’

Retailers’ charging practices for providing Custom Fitting

Some golf club retailers charge for Custom Fitting (which may be deducted
from a final purchase) and some provide all Custom Fitting for free. As
described more fully in Section 4F, the CMA’s analysis shows a link between
Account Holder investment and charging for Custom Fitting services:

7 http://www.americangolf.co.uk/content/personal-fitting.html, URN A280023.

118 https://www.silvermere-golf.co.uk/shop/custom-fitting/, URN A280024.

19 http://www.snaintongolf.co.uk/page/custom-fit-centre, URN A280049.

120 [}<]

121 [Account Holder 1] response dated 19 September 2016, URN A20064.
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Account Holders which provide a wider range of Custom Fitting
tools/services tend to charge more often for Custom Fitting.

3.41.  Approximately [30-40]% of Ping’s Account Holders charge for Custom Fitting
and of the proportion who charge, [3<]% fully or partially refund the cost of
the fitting if a club is purchased. Ping estimates that the average charge for
Custom Fitting is approximately £[20-30]-[30-40]."%2

3.42. [¥<]."% Other retailers have told the CMA that they charge a fee for providing
a Custom Fitting which may be refunded, in part or fully, if the consumer
subsequently purchases recommended clubs.'?*

3.43. According to the US Golf Datatech Study,'?® in the US the average cost paid
by golfers for a Custom Fitting had increased by 21% from $64 in 2012 to
$79 in 2015. The cost also depended to a great extent on the type of facility,
with fitting specialists charging more than on course or off course retailers.

(v) Consumers’ purchasing practice

3.44. Consumers can choose whether to purchase Custom Fit Clubs with or
without a Custom Fitting. The consumer needs to provide a number of
measurements prior to making a purchase depending on the type of Custom
Fit Club'?® which can be sold off the shelf if held in stock or built to order.

3.45. Consumers typically have the following options:

e Bricks and mortar store purchase: Consumers can buy a Custom Fit
Club with or without a Custom Fitting. Depending on whether the retailer

122 ping letter dated 7 December 2016, response to question 3, URN A0949.2. Ping had previously submitted in
its Written Representations that the fitting services offered by Ping and its retailers are typically provided free of
charge, either completely or by way of a full deduction when a purchase is made (Written Representations,
paragraph 86, URN A0921.2. Ping charges consumers for Custom Fitting at its Gainsborough headquarters (see
footnote 124).

123 [}(]

124 [Account Holder 2] used to charge £30 for a lifetime fitting service and £3 for individual clubs whether in store
or online. This fee was non-refundable. [Account Holder 2] does not currently provide a club fitting service,
[Account Holder 2] response to the notice dated 9 February 2016, page 2, URN [¥<]. [Account Holder] charges
£40 for a woods custom fitting (£20 of which is refunded following placement of an order), £60 for an irons
custom fitting (£40 of which is refunded following placement of an order) and £120 for a full-bag fitting, (£100 of
which is refunded following placement of an order for 11 clubs or more) — see [Account Holder], URN A280024,
[Account Holder] charges £25 for a face to face fitting and this is refunded if the customer places an order,
[Account Holder] response dated 11 February 2016 to section 26 notice dated 9 February 2016, (URN A190012);
Ping charges £20 for an individual club custom fitting or £30 for a complete 14 club custom fitting at the Ping
fitting centre in Gainsborough (http://www.gainsboroughgc.co.uk/pindfittings/), URN A280026.

125 There is no equivalent UK study.

126 For woods, wedges and irons standard variables include: left/right hand; loft; shaft type; and shaft flex and
additional custom fit variables include lie angle, shaft length, grip size and grip thickness. For putters standard
variables are left/right hand and length and custom fit variables may include weight of shaft and grips. See further
evidence in relation to each manufacturers’ custom fit options in footnote 67.
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has it in stock, a consumer may purchase a Custom Fit Club ‘off the shelf’
(which already meets his personal specifications) or place an order for a
Custom Fit Club to be built to individual specifications.

e Telephone order: Consumers provide their basic measurements or their
Custom Fit specifications.'?” Depending on whether the retailer has the
chosen Custom Fit Club in stock, a retailer may be able to supply it from
its inventory, or if not, place an order for it to be built to an individual's
specifications.

¢ Online purchase: Consumers access a retailer’s website, click on ‘Add
to Basket’ in relation to the Custom Fit Club and then choose the relevant
variables listed in drop down boxes.'?® Some manufacturers have online
fitting tools to assist consumers in choosing Custom Fit Clubs.'?® Online
retailers may provide advice in real time (for example, with ‘Live Chat’
technology).'3% With the exception of Ping, all other brands (including
Callaway, Titleist and TaylorMade) allow their Custom Fit Clubs to be
sold online. 131132

3.46. Evidence provided by two of Ping’s retailers [5<] indicates that:133

¢ A significant proportion of clubs are sold to consumers after a Custom
Fitting has been undertaken in store, and the proportions do not vary
significantly between Ping and the other manufacturers (who all permit
online sales of golf clubs).

127 Ping permits its retailers to sell golf clubs following a telephone call. See paragraph 3.118 for further details.
128 The number of drop down boxes and Custom Fit options available on retailers’ websites varies. For example
[Account Holder] and [Account Holder] have five or more customisable options available on their websites, in
addition to the consumer’s choice of left or right handed club and the set make-up. [Account Holder 1] supplies
Custom Fit Clubs online with only two customisable options (shaft type and flex) and [Account Holder 2] supplies
Custom Fit Clubs with no custom fit variables. A reason for limited availability of custom fit options online may be
because those are the only variables that the retailer has in stock in its warehouse, response to the Letter of
Facts, paragraph 20, URN A0992.1.

129 Ping has an online fitting tool to assist a consumer in deciding which Ping golf clubs would best suit their
requirements — see, http://www.ping.com/fitting/nflightweb.aspx, URN A280031. Callaway has the following
online fitting tools: Driver Selection Tool; Iron & Hybrid Selection tool; Fairway Woods Selection Tool; and a
Wedge Selection Tools — see http://cmp.callawaygolf.com/custom-fitting/, URN A280018.

130 Online Golf: http://www.onlinegolf.co.uk/uk-based-call-centre/UK-based-call-centre.html, URN A280032; Golf
Online: https://www.golfonline.co.uk/help/custom-fitting, URN A280033; Snainton:
http://www.snaintongolf.co.uk/page/custom-fit-centre, URN A280049.

131 TAccount Holder 2] response to section 26 notice dated 9 February 2016, URN A90011.2; [Account Holder]
response to section 26 notice dated 9 February 2016, URN A190012; and [Account Holder] response to section
26 notice dated 9 February 2016, URN A230013.

132 For example, see; [3<], URN A280034 [3<], URN A280035; [5<] URN A280037; [5<], URN A280038; [<]
URN A280025.

133 Data provided by [Account Holder 2] URN A90011.2 and [Account Holder] URN A230013. Data provided by
two retailers only may not be fully representative of the whole market. In addition, there may be differences
between retailers in relation to their approach to custom-fitting — whether they encourage consumers to have a
dynamic fitting and which brands the individual fitters recommend for a consumer to purchase. [3<].
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3.47.

3.48.

e Conversely, a not insignificant proportion of Custom Fit Clubs, across
all manufacturers including Ping, are sold to consumers without the
consumers having had a Custom Fitting in relation to that club.

As described above, the leading manufacturers across all four categories of
clubs (Callaway, Ping, TaylorMade and Titleist) supply their respective
retailers with Custom Fit Clubs with pre-determined Custom Fit variables (to
be sold off the shelf without further customisation), as well as offering clubs
which are custom built following an order.

In order to be able to supply customers with Custom Fit Clubs ‘off the shelf’,
retailers told the CMA that they purchase Custom Fit Clubs (which these
retailers describe as classic, standard or regular custom fit variables) from
Ping in order to have stock which suits a proportion of consumers (whether
or not the consumer has had a Custom Fitting): 34

[Account Holder 2] explained that it stocked a ‘range of classic models of
Ping golf clubs [3<] which could be purchased in its physical outlets. In
addition, [Account Holder 2] provided individual customers with Ping's
custom fit golf club service.’ 135

[Account Holder 1] explained that ‘We can take a customer through a
dynamic fitting process and conclude that they need a regular fit set of
irons which is available off the shelf.’136

[Account Holder] explained that ‘at least 10% if not more customers
following a [custom] fit take irons or more often a wood from stock
because we hold ALL the above options [four lofts, four flexes and up to
seven different shafts] for many drivers, fairways, hybrids and putters in
stock.’137

The Complainant explained that when ordering a club from Ping he would
specify it in standard length, flexibility, grip and loft which would often be
displayed in his bricks and mortar store: [...] a retailer would be most likely
to sell this set, as it would be suitable for the largest proportion of
customers.’38

134 Ping submitted in its Written Representations that: ‘Whilst there is a ‘bell-curve’ within which most customers
are fitted — for example, [<] of customers are fitted with regular or stiff flex shafts- the point is that whether or not
a particular customer lies within that curve or outside it is unknowable ex ante without a Custom Fitting.” Written
Representations, paragraph 18, URN A0921.2.

135 [Account Holder 2] response to section 26 notice dated 17 November 2015, URN A90006.5.

136 [Account Holder 1] response to section 26 notice dated 30 March 2016, URN A20038.11.

137 [Account Holder] response to section 26 notice dated 26 February 2016, page 13, URN A230013.

138 Note of telephone call with the Complainant dated 26 January 2016, paragraph 10, URN A270029.1.
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3.49. Ping assembles clubs in its factory in Gainsborough,'® including clubs which
are built on a made to order basis and clubs which are supplied to retailers
as Initial Season Orders (ISOs) and to replenish depleted stock.'#? Ping sells
ISOs to almost all of its Account Holders with the purpose of ensuring the
brand achieves appropriate visibility in retailer stores.'' Ping submitted that:
‘some ISO clubs will occasionally correspond with the specifications
recommended by the fitter, and may therefore be sold to the consumer
without further customisation by PING [...] Moreover, where further
customisation is required PING will carry this out.’'*? Ping told the CMA that
only a very small proportion of clubs sold as ISOs are returned to Ping for
customisation.’#?

IV. Importance of the internet as a retail channel for the sale of golf clubs

3.50. As described in paragraph 3.21 above, according to evidence submitted by
Ping, in 2015 online retailers (incorporating both non-golf specialists and
internet golf retailers) accounted for 9-14% of sales depending on club
type. 44

3.51.  For the following UK retailers operating both bricks and mortar stores and a
transactional website, a significant proportion of their golf club sales (across
other brands) are made online. For these retailers, the internet therefore
represents an important sales channel for golf clubs, with a demand from
customers to purchase golf clubs online. [Account Holder 1] indicated that in
financial years 2013/14 and 2014/15 approximately [¢<]% of its total golf club
sales were made online.'5 Other UK retailers also indicated that online
sales of golf clubs represent a significant proportion of their business:

139 Note of the State of Play Meeting held on 17 December 2015 paragraph 31, URN A0827. Ping further
submitted that: ‘The Ping Factory at Gainsborough is also geared up for receiving, assembling and shipping
within 48 hours to the customer, orders for custom fitted golf clubs following fittings carried out by our account
holders. No other manufacturer offers such swift customisation turnaround — 10-14 days is the norm for other
manufacturers/websites’, paragraph 158, URN A0921.2

140 See Ping Europe 2016 Sales Support Manual, URN A0210.1.

41 Ping’s response to request 8 of the section 26 notice dated 5 February 2016, URN A0198.1. Ping further
submits in its Written Representations, URN A0921.2, at paragraph 53 that ‘The primary purpose of the ISOs is
to (i) ensure that the retailer has a set of clubs in stock; and (ii) provides clubs to be displayed on the shop floor.
They are not intended for general sale. If they happen to be sold, PING’s policy is that they, too, should be
custom-fitted and PING understands that this is the case in practice.’

142 See Written Representations, paragraph 55, URN A0921.2.

143 Ping’s response to request 5(b) of the section 26 notice dated 24 March 2016, URN A0794. Ping also stated
in this response that [...] the proportion of the ISO compared to the total annual sales of a retailer is small. We
encourage the retailers to keep their inventory of Ping clubs low and then order on an at once basis following a
fitting. [...] Also the products we supply in the ISO are mostly from the combinations at the top of the bell curve of
ordered specifications.’

144 SMS Survey Results Extract, pages 3 and 23 to 29, URN A0949.4. The CMA has not verified the accuracy of
these figures — other categories (eg American Golf) may also capture online sales made by respondents to the
survey.

145 [Account Holder 1] response to section 26 notice dated 17 November 2015, URN A20006.3. [5<] ([5<])
accounts for [3<] of [Account Holder 1] total group sales, URN A20038.11.
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approximately [35-45]% of [Account Holder] total sales of all golf clubs (by
value) were made online in 2014;'46 [15-25]% of [Account Holder] total golf
club sales (by value) were made online in 2014;'#7 [Account Holder]
indicated that [20-30]% of its total sales of golf clubs (by value) were made
online in 2014;'%® and [45-55]% of [Account Holder] sales of all golf clubs
were made online in 2014.'4° Other UK retailers indicated that online sales of
all golf equipment represents a significant proportion of their business:
[Account Holder] indicated that [5-15]% of its total sales (by value) were
made online in 2014;'%° and [Account Holder] expects that in 2015/16 online
sales will be around [45-55]% of its total business.’®"

3.52. The CMA considers that the following evidence indicates that Ping has
considered the impact of online trading by Account Holders (particularly
those based in the UK).1%2

3.53. Pingis aware that some UK Account Holders which operate online were
‘targeting’ consumers in other EU Member States through their websites. >3
Ping’s Managing Director told the CMA that some of its UK Account Holders
which operated online (including [Account Holder]) had established non-
British website domains (for example ending in .de, .fr and .se) to advertise
products and target consumers in other EU Member States. '

3.54. As shown by the internal Ping documents described below, Ping viewed its
consumers as ‘very Internet-savvy''%® and considered the impact of online
trading by Account Holders on its pan-European sales.

3.55. Internal Ping documents demonstrate that Ping was aware of the effect of
the internet on pricing and, in some cases, concerned by the possibility of

146 [Account Holder] response to section 26 notice dated 18 November 2016, URN A30003.

147 [Account Holder] response to section 26 notice dated 2 December 2015, URN A50004.1.

148 [Account Holder] response to section 26 notice dated 18 November 2015, URN A240005.2.

149 [Account Holder] response to section 26 notice dated 20 November 2015, URN A60007.1.

150 JAccount Holder] response to section 26 notice dated 1 December 2015, URN A80006.1.

151 TAccount Holder] response to section 26 notice dated 17 November 2015, URN A160010.

152 ping submitted that the ‘alleged link between the Internet Policy and parallel trade should be rejected [...J,
Written Representations, paragraphs 92 to 100, URN A0921.2. The CMA has not relied on this evidence to
establish that the Online Sales Ban was created in order to prevent parallel trade but demonstrates that Ping is
aware that online selling allows consumers to shop outside of their local area, potentially across national borders.
153 Ping Business Review Phoenix April 1, 2014, Slide 49 ‘Impact of the Internet’, URN A0088.1.

154 1[...] what some of the websites started to do as a way of trying to grow their businesses obviously was to start
opening up, making visual ... actually having websites that were for Sweden, France, Germany and in their own
language and in their local currency ...and so as part of their desire to try and grow their business they started to
cast their net but they, they started to look for consumers from mainland Europe.’ Transcript of interview with the
Managing Director dated 10 March 2016, page 79, URN A0863.

155 ‘We believe the fitting communication project through the website will be very beneficial to the brand in
Europe. Generally, our consumers are very Internet- savvy.” Ping 2008 Business Plan and Budget, page 6, URN
A0420.
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UK Account Holders operating online selling golf clubs at lower prices than
Account Holders established in other EU Member States. In particular:

e Ping 2013 Business Strategy and Budget, a slide titled 2013 ‘Business
Threats’ stated: ‘[3<]'156

¢ Ping Business Review 1 April 2014, contained two slides titled ‘Impact of
the Internet’.

The first slide sets out the following bullet-points in relation to Ping’s
policy and how it might address UK Account Holders targeting the
European markets: 157

= ‘Our policy continues to not allow account holders to click
basket on Hard Goods.

= Soft goods can be sold but only if Account is authorised.

» PEL and PCL"%8 will have common Internet Policies.

» UK internet retailers are targeting the European markets.

= [XT

The second slide contained a worked example in relation to UK ‘street’
prices of Ping’s i25 Driver (also converted to Euros for internet prices)
compared with MSRPs'% for Ping’s biggest retailer in Germany ([Account
Holder]) and in France ([Account Holder]) (replicated below):160

i25 Driver:
Pro Price MSRP Street Euro Internet

UK £192.30  £355 £279 @1.25 €349
@1.15 €319

Euro €231.15 €420

[Account Holder] €420 -17.2%
[Account Holder] €369 -5.4%

156 Ping 2013 Business Strategy and Budget URN A0042.1 sent from Ping’s Managing Director to Ping Inc. by
email on 7 December 2012 indicating that this was presented to Ping Inc., URN A0042.

157 Ping Europe Limited Business Review, April 1, 2014, slide 49, URN A0088.1.

158 The CMA considers that ‘PEL’ means Ping and ‘PCL’ means Ping Collections Limited.

59 The CMA considers that ‘MSRP’ means Manufacturer's Suggested Retail Price.

160 ping Europe Limited Business Review, April 1, 2014, slide 50, URN A0088.1.
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3.56. Email correspondence between Ping and its European Account Holders
show Account Holders complaining about Ping’s UK Account Holders’ online
advertising strategies:

‘Please see email newsletter below from the internet-dealer, [Account
Holder]! As you can see, they are extremely aggressive and dumping
prices on all products, even on new products not yet available in store or
online! They communicate that they beat the price of any golf retailer in
Sweden. Is this in line with your Internet Policy, as they do not have any
“brick and mortar” store/s in Sweden?'1

‘For me it’s impossible to compete with those [UK online retailers’] offers:
454.00 € in attachment ([3<]) and 469.00 £ = 548.00 € from [Account
Holder]. The suggested retail in our countries as you know would be
774.00 € . To hit the web competition | should sell at 30% off in one case
and at 40% off in the other. The quotation of [Account Holder] is lower
than the € WHLS + VAT. The one of [Account Holder] would leave a
margin of 10%’. The Managing Director responded to this email: ‘It is very
clear that there is a different Retailer to Consumer dynamic in the UK
compared to most countries in mainland Europe. [...] Obviously, the
Internet is making our market smaller in terms ease of communication
and this is obviously creating awareness in one country of what is
happening in another.’?

3.57. Ping was aware of its UK Account Holders operating websites seeking to sell
to consumers in other EU Member States:

‘The retail price differential between the UK and Europe has been
significant for some time. A number of UK websites are now exploiting
this. 183

The Managing Director further explained to the Chairman of Ping that:
‘Now that the UK websites have their sights set on Europe, | agree, there
is a good reason for us to consider[<][...]. [...] the volume of product
being sold to European consumers via UK Internet retailer is [(<]. This is

61 Email from a Swedish Account Holder dated 15 November 2012 to Ping. The Managing Director responded to
this email on 4 December 2012 and noted that ‘[...] we believe that EU law does not require a retailer to have a
brick and mortar location in a country in order to be able to sell in that country. So long as it has a brick and
mortar site in the EU it is entitled to sell anywhere in the EU. Our Internet Policy prohibits any Ping Authorised
Account from selling Hard Goods directly via ‘click to basket’. However, we cannot stop an authorised retailer
from using the internet for advertising and marketing purposes.” URN A0063.

162 Email from an Italian Account Holder dated 19 March 2013 to the European Sales Director and the Managing
Director, URN A0076

163 Email from the Managing Director to [3<] dated 23 November 2013, URN A0100.
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3.58.

3.59.

more about principle and influence. The European retailers, in general,
sell for close to recommended retail, the UK customers have discounted
for many years.’1%4

Two retailers (one of which was the Complainant) explained to the CMA that
a restriction on their ability to sell online limits the potential to grow their
sales:

‘We are losing sales from consumers who would otherwise purchase the
[...] Ping [..] clubs online. [...] our catchment area is significantly
narrowed to the local area around the [retailer’s store]’. ‘The Complainant
is unable to sell online to consumers, in the UK and other EU Member
States, who would otherwise purchase the relevant clubs from it. Without
these high volume sales, the Complainant’s operational costs are higher
than they would otherwise be, which translates into higher retail prices
overall.'16%

Another retailer explained that ‘/n a small town there is only so much
bricks and mortar retail a company can do’ and that Ping’s and other
manufacturers’ restrictions on internet selling ‘impose a barrier to growing
business. 166

Furthermore, online retailers cannot advertise on Google shopping
products which cannot be purchased directly online. One retailer told the
CMA that as a result of the Online Sales Ban he believed that he was
losing ‘internet visibility for existing and, most importantly, new clients.’1%”

Ping’s commercial policies and the Online Sales Ban

This section describes:

Ping’s commercial distribution of golf clubs (including Ping’s selective
distribution network and its incentives for retailers);

The origin and aims of the Online Sales Ban; and

Implementation of the Online Sales Ban.

Ping’s commercial distribution of golf clubs

164 Email from the Managing Director to [$<] dated 25 November 2013, URN A0100.
165 Complainant’s witness statement paragraph 60.1, URN A270022 and Complaint, paragraph 77, URN

A270024.

166 Note of telephone call with [Account Holder] dated 23 November 2015, URN A160003.
167 Complainant’s witness statement paragraph 60.5, URN A270022.

38



(i) Ping’s selective distribution network

3.60. Ping operates a selective distribution network'®® and supplies only
authorised retailers (referred to by Ping as ‘Account Holders’) which meet
the following qualitative criteria:6°

a. [<];
b. [<];
c. [¥<];
d. [=];
e. [¥];
f. [=];
9. [,
h. [<];
N
IAESE

3.61. Retailers wanting to sell Ping golf clubs must complete a New Account
Application Form to begin the approval process.'”? Since at least 1 August
2012, when Ping updated its application forms and process, the application
form contains a number of questions which applicants must answer (by
indicating ‘Yes’ or ‘N0o’), including: ‘[3<]''"! Ping submitted that ‘Retailers are
required to indicate that they agree to comply with the policies when they
complete these application forms.”"2

168 \Written Representations paragraphs101-5, URN A0921.2 and Oral Hearing Transcript 41 lines 5-19, URN
A0952.1, Ping queried whether the CMA had alleged a separate infringement in relation to the criteria or
operation of Ping’s selective distribution network in the SO. The CMA'’s investigation relates to the Online Sales
Ban only. However, where the CMA has assessed the Online Sales Ban in the context of Ping’s selective
distribution network, for the purposes of that assessment, its analysis proceeds on the basis that Ping golf clubs
are the type of high-quality product which could in principle necessitate the adoption of an appropriate selective
distribution system, see section 4. The CMA has not assessed appropriateness of the terms or operation of that
selective distribution system save as it relates to the Online Sales Ban.

169 Ping’s current selective distribution criteria have not changed substantially since 2012, as noted in Ping’s
response to a section 26 notice dated 13 January 2017, paragraph 7, URN A0953.1.

170 Account Holders must fill in separate forms every time they open a store at a new location or if the business
changes ownership. Transcript of interview with the UK Sales Manager dated 9 March 2016 page 32, URN
A0864, and transcript of interview with the Managing Director dated 10 March 2016 page 41, URN A0863.

71 New Account Application Form, URN A0411. See below paragraphs 3.78 to 3.87 which describe the Internet
Policy and paragraphs 3.88 to 3.96 which describe Ping’s Dynamic Face to Face Custom Fitting Policy.

72 \Written Representations, paragraph 34, URN A0921.2.
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3.62. In deciding whether a retailer meets the criteria for Ping’s selective
distribution network, Ping first considers the application forms and then Area
Sales Managers carry out a suitability assessment (by visiting premises,
taking photographs of each location and meeting with the applicant) and
prepare a short report regarding the applicant’s suitability.’”? All Ping
account applications are subject to final approval by the Managing Director
of Ping. Credit Control also check the financial strength of the applicant prior
to an account being opened.'74

3.63. Where Account Holders apply to become an approved internet seller (to sell
Soft Goods only), they must complete a separate application form and a
Ping employee carries out a website audit to assess the suitability of the
retailer's website."”®> The employee records whether the website carries a
note regarding ‘Ping Hardware Related Features; Ping’s Internet Policy on
Hardware Products; the Benefits of Custom Fitting on Hardware Products;
and Offers Option to Go to the Retail Outlet for Custom Fitting’."7®

(ii) Ping’s retailer incentives

3.64. Ping classifies its Account Holders as ‘Fitting Accounts’ and ‘Static Fitting
Accounts’.'7 Ping’s Managing Director explained that Ping internally
categorises [<], [<] and [¢<] as ‘Fitting Accounts’ based on the amount of
Ping demonstration equipment at the retailers’ premises.'”® ‘Static Fitting
Accounts’ may have less demonstration equipment than ‘Fitting Accounts’
and typically purchase less than [5<] worth of Ping products per year.'”® Ping
further submits that all types of accounts carry out Custom Fitting and that
the essential difference between the different types of fitting account is the
number of fitting clubs provided by Ping to the retailer [6<].80

73 In the short reports prepared by the Area Sales Managers there is a question regarding the distance to the
nearest golf stores to the applicant’s location, URN A0412. However, Ping has explained that this is a ‘clerical or
informational point’ and that it ‘does not instruct the [ASM] to refuse the application if there are a certain number
of existing outlets in the area’, Written Representations, paragraph 103, URN A0921.2.

74 New Account Application Process Guidelines, URN A0468.

175 Internet Account Application Form, URN A0410. Internal Ping email between the Managing Director, the
Internet Monitor and others dated 26 July 2012 explains that under the new Internet Policy bags and goods will
be sold online and that ‘Part of the approval process will be for us to do an audit of the quality of the website.’
URN A0240.

76 For example, Ping Website Audit Form for [Account Holder 2] URN A0081 and for [Account Holder 1] URN
A0577.

77 See, for example, Ping 2016 Sales Support Manual, URN A0210.1.

178 Transcript of interview with the Managing Director dated 10 March 2016, pages 24 to 28, URN A0863.

179 Transcript of interview with the Managing Director dated 10 March 2016, pages 25 to 26, URN A0863.

180 See Written Representations, paragraph 20, A0921.2.
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3.65. According to Ping’s 2016 Sales Manual,'®" in order to qualify as a Fitting
Account, the retailer must [¢<].182 Ping has around [<] Fitting Accounts.'83

3.66. Fitting Accounts may be rewarded with benefits including:'84

e Fitting equipment based on meeting targets: Ping will provide [¢<] when
new products are introduced, provided the accounts reach minimum
turnover targets per outlet each year ([3<] for Cart Accounts and [3<] for
Stand Accounts);

e Settlement Discounts on ISO orders of [3<] or [5<]% (as opposed to
[3<]% for Static Fitting Accounts); and

e Other financial rewards: [3<]

3.67. Ping also internally classifies some of its Fitting Accounts as [3<].18 [$<].186
[5<] qualify for certain benefits in terms of support and service from Ping
[5<].187

3.68. Evidence regarding Ping’s commercial terms for [Account Holder 1] and
[Account Holder 2] indicates that Ping provided financial support based on
the volume of annual sales made by these Account Holders and growth
targets.'® Although the commercial terms do not refer to Ping measuring the
Account Holders’ commitment to Custom Fitting, Ping submitted that [3<]'8°

3.69. The Managing Director told the CMA that, ‘[:<]"°° However, Ping does not
monitor which of its Account Holders are carrying out Custom Fitting'' and
explained to the CMA that ‘Ping has not set up any form of measurement to

181 Ping Europe 2016 Sales Support Manual, URN A0210.1.
182 See paragraph 3.49 which describes how Ping supplies I1SOs to its retailers.

183 Ping’s response to Question 2 of section 26 notice dated 24 March 2016, URN A0776.

184 As described in Ping Europe 2016 Sales Support Manual URN A0210.1 and transcript of interview with
Managing Director dated 10 March page 38, URN A0863.

185 Ping’s response to Question 5 of section 26 notice dated 5 February 2016, URN A0196.5.

186 Ping'’s response to Question 5 of section 26 notice dated 5 February 2016, URN A0196.5. [5<], URN A0434.
187 [3<], URN A0435.

188 For [Account Holder 1] 2015 Trading Terms including Financial Support (URN A20006.2) and for [Account
Holder 2] Trading Terms 2015 including Financial Support (URN A90006.4).

189 Written Representations, paragraph 56, URN A0921.2.

190 Transcript of interview with the Managing Director dated 10 March page 37, URN A0863

191 Ping’s response to Question 7 of section 26 notice dated 5 February 2016: ‘/ don’t recall and cannot find any
reports or statistics that evaluate the proportion or percentage of customers who undertake a Dynamic Face to
Face Custom Fit or a Static Fit. We do not routinely record or request this information’, URN A0195.1.
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3.70.

(iii)

3.71.

quantify which retailers are carrying out face to face custom fitting, or how
often.’19?

Ping considers that the vast majority of Account Holders are Custom Fitting
their customers face to face based on: '3

the variety of orders it receives (in 2014 and 2015: [5<] different iron
combinations, [3<] different wood combinations, [5<] different fairway and
hybrid options and [3<] different putter combinations);

[5<] retailers visit Gainsborough for product and fitting training;

[5<] product fitting demonstration days at retailers’ locations (usually
seeing at least 10 consumers per visit); and

more than [3<] visits made to Account Holders’ locations by Ping’s sales
force.

Account Holder’s and Ping’s investments in promoting Custom Fitting

Ping submitted that its Account Holders make significant investments in the
promotion of Custom Fitting.'%* In summary, this includes:

(i)

(ii)

(iii)

time spent on the Custom Fitting process: Ping submitted that an
average Ping Custom Fitting takes approximately 40 minutes for a set
of irons, 20 minutes for a wood, and 15 minutes for a putter.

the allocation of new or existing space for carrying out the Custom
Fitting process: Ping submitted that [30-40]% of its Account Holders
(which responded to its survey) have a dedicated fitting studio. The
financial investment in creating a Custom Fitting studio might range
from a few thousand pounds to convert an existing area to more than
£100,000 for a new building/extension.

Custom Fitting technology: Ping submitted that [60-70]% of Account
Holders (which responded to its survey) have invested in a launch
monitor which costs in the range of £5,000 for a basic GC2 monitor to
£17,500 for a standard Trackman monitor. Ping found that [$<] of its
Account Holders had GC2 Monitors and [¢<] had Trackman monitors.

192 Ping’s response to Question 2, part 1, of section 26 notice dated 24 March 2016, URN A0776. The Managing
Director also explained that this a question of judgment based on Ping’s knowledge of its retailers’ businesses,
transcript of interview with the Managing Director dated 10 March 2016, pages 36 and 37, URN A0863.

193 Ping’s response to Question 2, part 1, of section 26 notice dated 24 March 2016, URN A0776.

194 Ping’s submission dated 7 December 2016, response to Question 1, URN A0949.2.
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3.72.

(iv)

3.73.

3.74.

Furthermore, Ping submitted that it makes substantial investments in
Custom Fitting which include:'%®

(i) The provision of fitting equipment including:

a. [&] fitting clubs to Account Holders, supplied solely for the
purpose of Custom Fitting. In 2014 and 2015 the cost to Ping of
providing these clubs was [3<] and [¥<], respectively.196

b. [<] of Ping’s accounts are provided with either a Ping Fitting Cart
or a Ping Fitting Stand at a cost of [3<] and [3<] respectively.
Static accounts which buy [¢<] demo clubs would add to this
percentage.

(i) Ping provides its Account Holders’ employees with the opportunity to
attend a Fitting Education Programme [¢<]. In 2015, Ping’s Fitting
Education Programme represented an investment of approximately
[5<].

(iii) In 2015 Ping invested [3<] in fitting demo days, and [3<] in operating
its own fitting centre at Gainsborough.

Ping’s monitoring of Account Holders’ promotion of Custom Fitting

In [<] Ping undertook a Mystery Shopping exercise (whereby Ping
employees visited [5<] stores and [3<] stores located in the UK and [<]
stores located in the Republic of Ireland) with the objective, amongst other
things, of assessing the Account Holders’ ‘commitment to fitting’ and the
‘knowledge of the fitter.”'°” The employee carrying out the Mystery Shop
completed a scoresheet after the visit which included a section on the fitting
process, the store’s commitment to fitting (this included a question regarding
whether the retailer was ‘interested in selling clubs straight from the shelf
and not custom fitting you’) and the tools/facility. %8

Ping explained: ‘One of the purposes of the mystery shopping exercise was
to validate the quality of fitting at two retailers [3<] and [3<]] [¢<]. The other

195 Ping submits that: ‘Ping invests heavily in training, marketing and infrastructure to promote custom fitting’
paragraph 76, Written Representations, URN A0921.2 and provided more detail in its submission dated 7
December 2016, response to Question 1, URN A0949.2. This is broadly consistent with Ping’s estimations of its
average annual costs provided in paragraphs 175-176 of its Written Representations, URN A0921.2.

196 Ping submits that other brands charge retailers for their fitting equipment. Some brands may refund the cost of
the equipment if the retailer achieves minimum sales volumes, response to Question 1, URN A0949.2.

197 Email from the Managing Director to the European Sales Director, the UK Sales Manager and another Ping
employee dated [¢<], ‘Let’s move forward on thi8s [sic] basis’ URN A0075 and Mystery Shopping Project
Objectives, Process and Iron Mystery Shopping Brief, Driver Mystery Shopping Brief URN A0075.1.

198 ping Mystery Custom Fit Scoresheet, [¢<], URN A0075.2.
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purpose was a general audit exercise to see what Ping could learn about the
way in which its retailers sell its clubs and what lessons could be
incorporated into its Account Holder Training programme. This process is
necessarily labour- and resource-intensive and could not be practically
replicated across Ping'’s circa [¢<] individual accounts. This is an important
consideration when considering practical alternatives to Ping’s Internet
Policy."1%°

3.75. The results of the mystery shopping visits to [5<] stores in [5<], in every case
to purchase woods, included:2%°

e Did they promote the importance of Fitting: In the [3<] store, ‘there was
no discussion about fitting, it was purely here are 2 drivers off the shelf
and lets [sic] see which you think feels better.’

¢ Commitment to Fitting: In the [3<] store, ‘No mention of getting custom fit.
Just try before you buy.’

e Were they interested in selling clubs straight from the shelf and not
Custom Fitting you?: In all [3<] stores, the score sheets indicated that the
retailer was only interested in selling straight off the shelf, rather than
ordering in clubs.

e Overall comments: In the [3<] store, ‘No commitment to fitting for Drivers.
Purely try before you buy philosophy’ and ‘Did not use the fitting tools at
all. They were sat redundantly at the side of my playing mat.’

3.76. At the time of the mystery shopping visits to [<]?°, [¥<]. The scoresheets
indicate that [5<].202

3.77. Furthermore, in response to a consumer complaint that he had bought a
Ping golf club from a [3<] store without being offered a Custom Fitting, a
Ping employee explained:2%3 ‘We agree, there is no point in having a policy
that recommends a custom fitting prior to purchase, in order to establish the
most suitable specification for the individual, if the retailers are not carrying it
out [...] Unfortunately from our perspective it is very difficult to police every

199 Ping’s response to a section 26 notice dated 13 January 2017, paragraph 30, URN A0953.1.

200 ping Mystery Custom Fit Scoresheet, [¢<], URN A0075.2; Ping Mystery Custom Fit Scoresheet, [¢<], URN
A0953.4b; and Ping Mystery Custom Fit Scoresheet, [¢<], URN A0953.4c.

201 Ping Mystery Custom Fit Scoresheet, [5<], URN A9053.4d; Ping Mystery Custom Fit Scoresheet, [3<], URN
A9053.4e; Ping Mystery Custom Fit Scoresheet, [3<], URN A9053.4f; and Ping Mystery Custom Fit Scoresheet,
[$<], URN A9053.4g.

202 Ping’s response to the Letter of Facts, at paragraph 16, URN A0992.1.

203 Email from ASM to European Sales Manager dated 28 November 2014, titled [$<], contains the following
customer complaint: ‘/ visited [3< ] earlier today and purchased a new G30 3-wood. When | enquired as to why |
had not been custom fitted prior to purchase, | was told ‘that's just a PING thing, we don't bother with that’. What
is the point of your custom fit policy if authorised dealers simply ignore it?’, URN A0168.
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3.78.

(i)

3.79.

(i)

3.80.

3.81.

representative, of every retailer, ensuring they are following our preference
for custom fitting.’

Origins and aims of the Online Sales Ban

This section explains the development of the Online Sales Ban and how it
has been communicated to Account Holders.

Ping communicates the Online Sales Ban to Account Holders in 2000

Ping first communicated to Account Holders a policy banning the sale of any
Ping product online in 2000.2°* The Managing Director told the CMA that this
was the first communication sent to Account Holders regarding online sales
and that prior to this, there was no policy banning online sales.?? The letter
of 19 May 2000 explained that: ‘Recently, we have had some concerns with
the representation of our PING brand on the Internet: PING product is being
depicted in a manner not consistent with our brand image and in some
instances with prices that can only be explained as loss leaders.?% [...]
conducting transactions over the Internet will not enhance PING brand value,
as far as consumers are concerned, because it is inconsistent with our policy
of individual custom-fitting.’

Online Sales Ban is re-communicated to Account Holders in 2005

On 12 January 2005 Ping’s Managing Director wrote to all Account Holders
informing them that Ping had carried out ‘a review of internet selling and as a
consequence in order to protect the brand and the consumer and to ensure
that custom-fitting remains at the heart of the sale of Ping Golf Clubs we
have decided to issue a new policy which will not allow account holders to
execute sales transactions with consumers on the Internet.’?%"

Ping further explained the rationale for the introduction of the Internet Policy
as: ‘We believe it is fundamental to the process of selling Ping Golf Clubs
that the consumer is custom-fitted to ensure they receive clubs that are
custom-built to their own specifications. We want to ensure that a personal
conversation takes place between the account holder and the consumer so

204 The Chairman of Ping sent letters to Account Holders on 19 May 2000, URN A0496. The letter stated that: ‘No
transaction involving PING product with a consumer should be executed on an Internet site.’

205 Transcript of interview with the Managing Director dated 10 March 2016, page 50, URN A0863.

208 This indicates that Ping golf clubs were being sold online at this time ie in 2000.

207 |_etter from the Managing Director to Account Holders dated 12 January 2005, URN A0414 and URN A0463.
A subsequent letter sent to Account Holders on 26 June 2006 refers to this letter having been ‘communicated to
[Ping’s] entire account base’ on 12 January 2005 URN A0456. The Managing Director confirmed it was sent,
Transcript of interview with the Managing Director dated 10 March 2016, pages 57, URN A0863.
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3.82.

(iii)

3.83.

3.84.

that the account holder can fully explain the benefits of Ping custom-fitting
and make appropriate arrangements to arrange an appointment to fit the
customer. This process cannot take place during an Internet transaction and
it is for this reason we believe that Ping Golf Clubs should not be sold on the
Internet. 208

Account Holders operating transactional websites were given until 15
February 2005 to cease selling Ping products via these sites and were
warned that, from that date, if they breached the Internet Policy by selling
online (on their own website or on any third party internet sites), Ping would
close their account.

Ping further clarifies the Online Sales Ban and incorporates it into its Terms
and Conditions in 2006

On 26 June 2006, Ping’'s Managing Director wrote to Account Holders to
further clarify the Online Sales Ban: ‘Following the closure of a number of
accounts for breach of our Internet Policy | want to ensure that there is no
doubt as to the meaning of our existing policy. [...] We are determined to
keep custom-fitting a necessary and integral part of the Ping selling process
and your support of this Internet Policy ensures this and is much
appreciated.’ The letter enclosed a copy of the Internet Policy.2%

Ping launched new products in August/September 2006 and issued an
updated version of its Trade Price List including Terms and Conditions
effective from 1 September 2006.2'° This version of Ping’s Terms and

Conditions incorporated the Internet Policy which stated:?'

‘In order to protect the brand and the consumer and to ensure that custom-
fitting remains at the heart of the sale of PING golf clubs, the internet policy
does not allow account holders to execute sales transactions of PING
products with consumers on the Internet. Custom fitting is a very important
part of the process of selling PING golf clubs in order to ensure that the
consumers receive clubs that are custom-built to their own specifications.
We want to promote the opportunity for a personal conversation to take
place between the account holder and the consumer so that the account
holder can explain the benefits of PING custom fitting and strongly
recommend that a custom fitting appointment be arranged. Internet
transactions do not fulfil this philosophy. It is important for PING products to

208 | etter from the Managing Director to all Account Holders dated 12 January 2005, URN A0414, URN A0463

not final.

209 | etter dated 26 June 2006, URN A0456, attaching the Internet Policy, URN A0415.
210 As described in Ping’s response to request 11 in section 26 notice dated 5 February 2016, URN A0190.1.
21 Clause 18 of the Terms and Conditions, URN A0569.
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3.85.

(iv)

3.86.

3.87.

be sold in a manner consistent with the status of the PING brand and for this
reason PING Europe has decided that PING products should not be sold on
the Internet.

For these reasons, any account holder who executes sales transactions of
PING Products directly on the Internet will be in breach of our Internet Policy,
risking closure of its account facility with the company. As well as account
holders’ own sites this requirement prevents sales of PING products using any
third party Internet sites (including, but not limited to, Internet auction sites).
This policy is necessary and in the best interest of PING, our account holders
and not least the consumer.

This policy is incorporated as a contractual term of our agreement with
account holders.’

Subject to minor amendments to the text, this is the same ‘Internet Policy’
clause which remains in Ping’s Terms and Conditions to date, although re-
numbered.

Ping reminds Account Holders of the Internet Policy and introduces the
Dynamic Face to Face Custom-Fitting Policy campaign in 2007

Ping’s Managing Director wrote to all Account Holders on 17 January 2007
reminding them of Ping’s Terms and Conditions and specifically highlighting
its Internet Policy:2'? ‘Ping Europe is entitled by law to operate a controlled
distribution policy and that is a right we have exercised over many years. [...]
we have implemented an Internet Policy geared to ensuring that dynamic
custom-fitting is at the core of every sale of Ping products.’

The letter further stated that: ‘Over the past 12 months we have had to make
many painful decisions to stop doing business with long-standing customers,
including some doing considerable business with Ping Europe, who did not
accept or respect our right to control how and where our brand is sold. | want
you to know that we will continue to aggressively uphold our policies. We
have seen an increasing number of customers breach our policies, and in
particular, via the use of Internet auction sites. | would like to communicate in
clear terms that we do not want Ping products to be sold in this manner, or
via the Internet, and any customer who does not respect our position is in

212 | etter dated 17 January 2007, URN A0618 and Internet Policy set out in accompanying letter dated 17
January 2007, URN A0619.
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(v)

3.88.

3.89.

3.90.

breach of our Internet Policy and putting their account facility with Ping
Europe at risk.?13

Ping adopts a Dynamic Face to Face Custom Fitting Policy in 2009

In May 2009 Ping’s Managing Director sent two letters to Account Holders?'4
informing them that Ping was now applying a Dynamic Face to Face Custom
Fitting Policy in order to incentivise Account Holders to Custom Fit a large
proportion of consumers and ‘we will remove support and terms from
account holders that achieve an unacceptable proportion of their sales
through non face-to-face customer interactions.?'® The first letter of this date
states:

[...] enclosed in this communication is a letter which explains our
determination to keep custom-fitting at the heart of every sale of Ping golf
clubs. We would like every Ping club to be sold through a face-to-face
dynamic fitting interaction between you and the consumer. That is why we
have invested heavily in customer fitting training and also why we have
implemented our Internet Policy. The attached letter gives you details of our
Face-to-Face Dynamic Custom-Fitting Policy, which is designed to ensure
that our support goes to those that fully support our fitting ethos and achieve
the vast proportion of your sales through your use of face-to-face dynamic
custom-fitting.’

In particular, the second letter of this date says:?'®

“To some of you this may sound restrictive in these difficult times and will
result in fewer sales for Ping. However, it emphasises our commitment to our
core philosophies and demonstrates that the quality of what we do is more
important than the quantity. It is a commitment for the long-term strength of
the brand and we believe that the vast majority of our customers understand
and support these policies, and we thank you for this support.’

Ping explained in a written response to the CMA’s section 26 Notice of 5
February 2016 that ‘The dynamic face to face custom fitting policy is a
financial incentivisation scheme which was first applied in 2009. It has

213 |_etter dated 17 January 2007, URN A0618 and Internet Policy set out in accompanying letter dated 17
January 2007, URN A0619.

214 etter from Ping to Account Holders, May 2009, URN A0466.

215 The European Sales Director, confirmed the link between the Internet Policy and the Face to Face Dynamic
Custom Fitting Policy to the CMA. See transcript of interview with the European Sales Director dated 9 March
2016, page 47, URN A0864.

216 |_etter from Ping to Account Holders, May 2009, URN A0466.
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always been the company’s policy that consumers should be dynamically
face to face custom fitted.?'"

(vi)  The Dynamic Face to Face Custom Fitting Policy is incorporated into Ping’s
Terms and Conditions in 2011

3.91. In summer 2011 Ping informed its Account Holders that from 1 August 2011
its Terms and Conditions would include a Dynamic Face to Face Custom
Fitting Policy.2'®

3.92. The Dynamic Face to Face Custom Fitting Policy stated:?'®

1<)

Amended Internet Policy to permit Account Holders to sell Soft Goods online
in 2012

3.93. During the course of 2011 and 2012 Ping reviewed the Internet Policy and
considered various commercial options. 22°

3.94. Ping’s Managing Director wrote to Account Holders in August 2012 informing
them that it had ‘conducted a full review over the last 12 months and
commencing August 15t 2012, [Ping has] made the decision to allow Bags
and Accessories to be sold directly on the Internet.’??! Ping stated that any
existing Account Holders wishing to sell Soft Goods online would need to
apply for authorisation.

3.95. In the same letter, Ping referred its Account Holders to its new Terms and
Conditions. In particular, Ping had amended its Dynamic Face to Face
Custom Fitting Policy, providing additional explanations for this policy in
relation to the sale of Ping golf clubs:?22

‘[The Dynamic Face to Face Custom Fitting Policy] ensures that the consumer
has the opportunity both to understand and go through PING’s custom-fitting
process and it enables the Ping Europe Account Holder to measure, with

217 Ping’s response to Question 3 of section 26 notice dated 5 February 2016, URN A0389.4. The CMA notes
that Ping’s Terms and Conditions have since 2004 contained an obligation that the Account Holder ‘shall offer
custom fitting to their customers [...]", Trade Price List 2004, URN A0567.

218 | etter from Ping to Account Holders, 2011, URN A0389.2. As confirmed in Ping’s response to Question 3 of
section 26 notice dated 5 February 2016, URN A0389.4.

219 Clause 19 of Ping’s Terms and Conditions, URN A0560.

220 A Commercial Foundations PowerPoint presentation, undated, states in relation to the Internet Policy: ‘12
Months of research and review’, URN A0438.

221 |etter from the Managing Director dated August 2012, URN A0653.

222 Terms and Conditions effective 15t August 2012, URN A0571.
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3.96.

(vii)

3.97.

precision, the exact club setup required on the model the consumer is
considering purchasing. This is part of the Ping ethos.

[...]

It should be noted that for the same consumer, the fitting specifications may
change from model to model and therefore the benefits of being dynamically
custom-fitted for each new model should always be explained to the
consumer. Furthermore, Ping Europe requires its Authorised Account
Holders to do everything reasonable to educate the consumer of the benefits
of having a Dynamic Face-to-Face Custom Fit. We expect our account
holders to be proactive in this respect, not passive.’

Ping submitted that ‘There are two major planks of Ping’s Custom Fitting
Policy: (i) the requirement that Ping clubs should be sold after a face-to-face
fitting (‘the Dynamic Face to Face Custom Fitting Policy’) and (ii) the
concomitant ban on internet sales for hardware (‘the Internet Policy’). The
two policies are complementary in the sense that a face-to-face fitting simply
cannot be carried out over the Internet. %3

The aims of the Online Sales Ban

As described in paragraphs 3.83 to 3.96 above, Ping explained to Account
Holders its reasons for introducing and maintaining an Internet Policy,
specifically including (emphasis added):

e To protect the ‘Ping brand’;??*

e ‘to ensure that a personal conversation takes place between the
account holder and the consumer so that the account holder can fully
explain the benefits of Ping custom-fitting and make appropriate
arrangements to arrange an appointment to fit the customer. This
process cannot take place during an Internet transaction and it is for this
reason we believe that Ping Golf Clubs should not be sold on the
Internet. 225

e ‘in order to protect the brand and the consumer and to ensure that
custom-fitting remains at the heart of the sale of Ping Golf Clubs we

223 \Written Representations, paragraph 31, URN A0921.2.
224 The Chairman of Ping sent letters to all Account Holders on 19 May 2000, URN A0496.
225 |_etter sent from the Managing Director to all Account Holders on 12 January 2005, URN A0414 and URN

A0463.
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have decided to issue a new policy which will not allow account holders
to execute sales transactions with consumers on the Internet’ 228

o ...] We are determined to keep custom-fitting a necessary and integral
part of the Ping selling process and your support of this Internet Policy
ensures this.’??"

e ‘[...] we have implemented an Internet Policy geared to ensuring that
dynamic custom-fitting is at the core of every sale of Ping products.’ 2%

e ‘we want Ping products to be sold through face-to-face dynamic fitting
interactions between you and your customer. This is why we
introduced our Internet Policy [...]. This is in keeping with our total
commitment to custom-fitting and it is the right policy for our brand in our
market. We also believe it is the right policy to support your own
face-to-face custom fitting efforts.??°

3.98. Ping has also told the CMA (emphasis added):

e ‘Ping is certain that not allowing Ping Clubs to be sold directly on the
internet sends out the strongest possible message to the
consumer that everyone should be face-to face dynamically
custom-fitted before they purchase.’?3°

e ‘Our Internet Policy is consistent with the principle of encouraging
custom fitting in brick and mortar sites.’>%'

e The Internet Policy is part of Ping’s custom fitting policy and the
custom fitting policy came first: ‘I would say that the Internet policy is
part of our custom fit policy... what came first is our custom fit policy
or our custom fit philosophy in policies. What came after was the
Internet policy to support custom fittings so it came about in that
sequence not the other way round.”?3?

226 |_etter sent from the Managing Director to all Account Holders on 12 January 2005, URN A0414 and A0463.
227 |_etter dated 26 June 2006 URN A0456.

228 | etter dated 17 January 2007, URN A0618.

229 |_etter dated May 2009, URN A0466.

230 Presentation by Ping at the State of Play Meeting held on 17 December 2015, slide 5 URN A0826.

231 Presentation by Ping at the State of Play Meeting held on 17 December 2015, slide 5 URN A0826.

232 Transcript of interview with the Managing Director dated 10 March 2016, page 87, URN A0863.
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3.99.

3.100.

3.101.

e Ping submitted in its Written Representations that the Internet Policy
is a ‘product of’?*3 or ‘corollary’?3* of Ping’s Custom Fitting policy. Ping
submitted that the ‘Internet Policy was not pursued in isolation or for
some nefarious competition purpose but was always part of the
Custom Fitting policy. The point was simply that in a (then) new world
of e-commerce there was a need to adapt Internet sales to reflect the
Custom Fitting policy.’?3%

Ping’s Managing Director summarised these submissions at the Oral
Hearing:2% ‘Our Internet policy, in our view, sends the strongest possible
message to the consumer that they should be custom fit before they buy. If
we weaken this message more consumers will not be fitted, they will not play
their best golf, they will not be happy with their clubs or with Ping [...]

In response to a question at the Oral Hearing, regarding what Ping expects
its Account Holders to do Ping’s Counsel described the face to face custom
fitting process as a ‘de-facto’ requirement?3” and that ‘it may well be that
there are retailers who are not following the clear contractual expectation,
and Ping is not able to micro-monitor these people, but | hope our position is
very clear. Certainly, in terms of the direction of travel, it is very much in the
direction of custom-fitting’?®® and it is ‘the clear expectation on Ping’s side is
that they [Account Holders] will engage only in custom-fitting’ .23°

When asked if Ping had considered going beyond the current policy in terms
of Custom Fitting to require retailers only to sell after a Custom Fitting, Ping’s
Managing Director submitted:

‘That is our position right now. We believe we are on this journey and that we
are moving forwards. If for any reason we believed that progression wasn't
happening or was going backwards, then we would need to look at ways of
working with our retailers in order to move that forward again, but we have
never had that feedback, really, from the retailers suggesting that that is
actually the case; quite the opposite’.?40

Implementation of the Online Sales Ban

233 Written Representations, paragraphs 65 to 71, A0921.2.

234 See Written Representations at paragraphs 3.b.i, 64, 106 and136 — ‘for the reasons set out at paragraphs 63-
84 above [...] the Internet Policy is simply a corollary of the Custom Fitting Policy’.

235 \Written Representations, paragraph 73, URN A0921.2.

236 QOral Hearing Transcript, page 7, lines 16 to 20, URN A0952.1.
237 Oral Hearing Transcript, page 45, lines 12 to 14, URN A0952.1.
238 QOral Hearing Transcript, page 52, lines 8 to 12, URN A0952.1.
239 Oral Hearing Transcript, page 62, lines 3 and 4, URN A0952.1.
240 Oral Hearing Transcript, page 62, lines 7 to 12, URN A0952.1.
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3.102. From 1 September 2006 the Online Sales Ban has been included as a
clause of Ping’s Terms and Conditions which was communicated to Account
Holders in Trade Price Lists, annually from 2006 to 2010 inclusive and twice
per year from 2011 to date.?*! In addition to the Trade Price Lists, as
described above, the Managing Director wrote letters to Account Holders on
at least five occasions between May 2000 and 2015, specifically referring to
the Internet Policy?*? warning them about the consequences of breaching the
Internet Policy ie the risk of account closure.?43

3.103. According to the Terms and Conditions, where an Account Holder continued
to trade with Ping, that was deemed to be acceptance by the Account Holder
of Ping’s conditions. As an illustrative example, the 2006 Terms and
Conditions provide:

.« 1)
.« =)

(i) Account Holder adherence to the Online Sales Ban

3.104. Account Holders were aware of the Internet Policy and the consequences of
not adhering to it. [Account Holder 1], amongst other Account Holders
contacted by the CMA, confirmed that it generally adhered to it in practice:
‘[...] we have always abided by their policy towards internet sales and this
has never been a contentious point for [Account Holder 1]. We believe the
terms and conditions for the various years [...] have always been accepted
and there has never been any discussion on the matter.’?*

3.105. The European Sales Director told the CMA that whilst there had been some
cases in the past of Account Holders not adhering to the Internet Policy,
particularly when the policy was incorporated into Ping’s Terms and
Conditions in 2006/2007, generally Account Holders adhere to the Internet
Policy. He stated that ‘some people [...] wanted to have a look at it and see,
see if they could push the boat a little bit [...] but ultimately, right now
everyone adheres to our policy. Everybody supports it, everybody

241 Ping’s response to question number 11 of section 26 notice dated 5 February 2016 stated: ‘In years 2005-
2010 we launched product once annually and this was in August/September so there was only once [sic] price list
for each of those years.’” URN A0190.1.

242 See URN A0496, URN AO414, URN A0463, URN A0456, URN A0618 and URN A0466.

243 See URN A0463, URN A0456, URN A0618, and URN A0466.

244 [Account Holder 1] response to section 26 notice dated 9 February 2016, URN A20013.
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understands it. [...] | can’t remember the last time | had a conversation with
anybody where that policy wasn’t being supported.’?*°

3.106. As described above, since 1 August 2012, Account Holders accepted into
Ping’s selective distribution network have signed a New Account Application
Form which contains a Yes/No question: ‘Do you accept and will you adhere
to Ping Europe's Internet Policy?’. [Account Holder 2], amongst other
Account Holders, completed and signed such an agreement containing an
explicit statement regarding adherence to the Internet Policy.?46

3.107. In its Written Representations, Ping submitted that: ‘There is no real
disagreement about the contracts between PING and its retailers. This is
unsurprising because PING has always been wholly transparent and
consistent about the fact that its business model is based on selling Custom
Fit clubs, and that it requires its retailers to comply with this policy, including
by not selling golf clubs online.*"

(ii) Ping’s monitoring activities

3.108. Since 2006 Ping has monitored its Account Holders for compliance with its
Internet Policy, including to ensure that Account Holders do not sell Ping golf
clubs on their transactional websites. Ping’s monitoring processes are
described below.

3.109. Since 2006, an employee has been responsible for monitoring Account
Holders’ transactional websites and third party platforms, specifically
reviewing sites for adherence with the Internet Policy (the ‘Internet
Monitor’).?*8 The Internet Monitor undertook various actions including
emailing Area Sales Managers and the European Sales Director if he found
‘UK Accounts’ selling Ping golf clubs online in breach of the Internet
Policy.?*® The Internet Monitor also prepares Brand Protection Reports and
updates to the Managing Director and senior managers which describe work
undertaken in the preceding months or year regarding a number of issues
including, amongst other matters, Account Holders’ own websites. 250

245 Transcript of interview with the European Sales Director dated 9 March 2016, pages 38 and 39, URN A0864.
246 New Account Application Form, URN A0649.

247 Written Representations, paragraph 30, URN A0921.2.

248 A note (undated) and entitled ‘Brand Protection and Internet Monitoring Procedure 2010’ indicated that this
employee should ‘Check When Opportunity — (UK) List of Accounts with Internet Outlets’, URN A0520. The
employee is often referred to as ‘our internet monitor’ by Ping employees (see for example email dated 5 June
2015, URN A0668).

249 ‘Internet Monitoring Procedure’ (undated) PowerPoint, URN A0617.

250 See for example, Brand Protection Report 2007, URN A0524, Brand Protection Report 2009 URN A0550,
circulated by email from the Internet Monitor to the Managing Director and others on 4 January 2010, URN
A0615; and email from the Internet Monitor to the Managing Director and others dated 31 October 2014 URN
A0005.
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3.110. The Internet Policy explicitly bans Account Holders from executing sales
transactions of Ping golf clubs with consumers online. In practice, Account
Holders which operate transactional websites and list Ping golf clubs on their
websites (with pictures, description and price), must ensure that the ‘Add to
Cart’ (or similar) button is de-activated in respect of each Ping product. The
evidence demonstrates that Ping employees (Area Sales Managers, Sales
Managers and the Internet Monitor) regularly checked Account Holders’
transactional websites to ensure that they were adhering to the Internet
Policy. In particular:

e A Ping Sales Goals and Objectives 2007 (undated) document lists the
first objective as ‘To police the Brand’ and stated: ‘A list to be drawn up of
any account that operates or is part of a website and the internet policy to
be strictly enforced’ and ‘Reps to advise of any breach or violation of any
Ping policy."?%!

¢ An email from a Sales Manager to Area Sales Managers dated 15
January 2010 stated:?%? ‘[...] please make sure that [the Internet Monitor]
and myself are made aware of new customer owned Internet sites that
are started. [...]. | have come across 2 new sites in the past 2 days
which | was unaware of which are operated by 2 of our customers. We
need to keep our lists updated so we can monitor them.” (Emphasis in
original)

3.111. The Area Sales Managers also reminded the Account Holders of their
obligations regarding the Internet Policy. 253 Account Holders reported
breaches of the Online Sales Ban to Ping and requested that such breaches
are addressed by Ping (in particular, requesting that Ping ensures that other
Account Holders do not sell Ping golf clubs via their transactional
websites).?%* One retailer told the CMA that it had been ‘advised that if we

251 Sales Goals and Objectives URN A0418 (see also Ping 2007 Business Plan and Budget, URN A0416).

252 Email from the European Sales Director to Area Sales Managers on 15 January 2010 titled ‘eBay and various
internet issues’, URN A0613.

253 For example, in response to an email request from an Account Holder dated 15 November 2013 at 10:57,
‘What rules do I need to adhere to retail Ping Equipment online?’, the ASM responded later that day: ‘If you have
a web site as a ping account holder you can show ping products on there but you must ensure that there is no
‘click to buy’ facility in any of the ping products [sic] We ask that you place a message somewhere on the ping
page stating that to correspond with ping Europe lItd internet policy please call to discuss products further, [...],
URN A0715. See further examples URN A0669 and URN A0682.

254 The CMA has been provided with examples of Account Holders contacting Ping about other Account Holders'’
breaches of the Internet Policy. See for example: email from [Account Holder] to the Internet Monitor (Ping) dated
11 May 2015 ‘[...] | was of the understanding that Ping hardware cannot be purchased online as all major
retailers stick to due to Ping being built on Custom Fitting. We have come across the site below — [Account
Holder] which appears to be selling ping hardware online with all the fitting options on tabs which goes through to
basket which | am sure will be making a nice little business from it.” URN A0667; and email from the Internet
Monitor to other Ping employees dated 1 October 2015, ‘We have had on [Account Holder] Stores telling us that
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see or hear through our customer network that stores have been actively
selling golf clubs online that we must notify PING and leave it to them.’?%®

3.112. Ping employees (normally the Area Sales Managers) contacted Account
Holders if they discovered that an Account Holder had activated the ‘Add to
Basket’ (or similar) button allowing consumers to purchase direct from
websites (either as a result of Ping employee monitoring or a complaint by
an Account Holder). 2°® An Account Holder told the CMA that normally this
contact regarding breaches of the Internet Policy was verbal ie by telephone
calls from Ping employees.?%’

3.113. Where Account Holders breached the Online Sales Ban, particularly after
having been given warnings regarding this, Ping would use the ultimate
sanction of account closure. For example, the Managing Director wrote to
Account Holders on 26 June 2006 and 19 January 2007 informing them that
it had closed down accounts because they had breached the Online Sales
Ban since it had been introduced in 2005.2%8

3.114. The European Sales Director told the CMA that Ping had closed down a
number of accounts for selling online.?®® The Managing Director explained to
the CMA that it would be an untenable position for the brand not to police
infringements: ‘if we’re going to have a policy we need to police it.’?%°

3.115. Ping submitted that, rather than having an anti-competitive object, ‘/t is
important for PING to enforce its policy uniformly to ensure that retailers are
able to compete on a level playing field. If anything, the fact that PING

a consumer has been in quoting items that you can take to Basket and Checkout on [Account Holder] website.’
URN A0220. See other examples: URN A0239; URN A0678; URN A0704.7.

255 [Account Holder] response to section 26 notice dated 17 November 2015, page 1, URN A150009.

256 For example: email from the Internet Monitor to Ping ASM dated 18 September 2012, ‘You can put G15 Irons
into a Basket and Checkout on [Account Holder] Website at [Account Holder website]. It is probably one they
have just missed but please ask them to correct this and check they do not have any other PING Hard Goods
going to Basket and Checkout. The ASM responded to the Internet Monitor dated 18 September 2012, ‘/ have
called them and will check the site tonight” (URN A0276); and email from ASM to [Account Holder] on 30 June
2015: “Could you look at your web site regarding ladies rhapsody as it appears that a click to buy option is
available on some items and so to comply with our internet policy you will need the click to buy removed please.’
A [Account Holder] employee responded: ‘All done, [Ping Area Sales Manager] if you see any more like this let
me know and I'll action immediately.’ (URN A0710). See further examples: URN A0288; URN A0237; URN
A0292; URN A0716; URN A0216; URN A0671; and URN A0704.9.

257 [3<] response to section 26 notice dated 17 November 2015, page 5, URN A230006. ‘[...] At certain times
items have been incorrectly put online that have allowed a consumer to go to the basket [...] Any errors noticed
by Ping or by our Ping agent have normally be [sic] notified to us verbally requesting us to either remove the item
or amend its basket compliance.” The European Sales Director confirmed that the sales reps or he would talk to
the customer if there was a breach of the Internet Policy, transcript of interview with the European Sales Director
dated 9 March 2016, page 49, URN A0864.

258 URN A0456 (The Manging Director confirmed it was sent, Transcript of interview with the Managing Director
dated 10 March 2016, pages 57, URN A0863) and URN A0618.

259 Transcript of interview with the European Sales Director dated 9 March 2016, pages 39 to 42 and 48 to 50,
URN A0864.

260 Transcript of interview with the Managing Director dated 10 March 2016, page 63, URN A0863.
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(iii)

polices its Internet Policy robustly proves that (i) the Policy is a genuine one
(rather than a mere front for restricting competition); and (ii) PING takes its
commitment to Custom Fitting very seriously.’%!

Operation of the Online Sales Ban and Account Holders’ practices

3.116. As described above, pursuant to the Internet Policy, Ping’s Account Holders
are prohibited from selling its golf clubs online.

3.117.

Two UK Account Holders which sell in bricks and mortar stores and also
operate transactional websites explained to the CMA that they considered
that the Online Sales Ban removes the specific benefits of purchasing online:

‘We have held meetings [with Ping] asking for consideration to changes
to the [Internet] policy that would be beneficial and more in line with other
brands providing an easier experience of shopping giving our customers
a better convenient purchasing facility rather than having to phone us
when we are only open.’?62

‘[...] once the customer knows his specification, there is no justification
for preventing him from exercising free choice as to where (or when)
he/she should make their next purchase. The Online Sales Ban means
that well informed customers cannot purchase [...] all Ping golf clubs over
the internet. Those customers thus lose the benefits of shopping over the
internet, where prices may be more competitive [...] They cannot
purchase those clubs after hours or on weekends when brick and mortar
shops are closed. [...] Without the internet, it is also harder for traditional
bricks and mortar stores to monitor prices in other pro-shops and react
quickly to any promotions. The use of the internet intensifies price
competition between retailers.’?%3

‘[...] we have considerable business with customers in other Member
States [...] who use the internet to order products precisely because it
avoids the need for a face to face conversation, where there might be
language barriers or time differences. Those advantages are being
denied to consumers abroad.’?%*

3.118. Ping permits its Account Holders to sell golf clubs following a telephone call.
For this reason Account Holders which list Ping golf clubs on their websites

261 Written Representations, paragraph 42, URN A0921.2.

262 [Account Holder] response to section 26 notice dated 17 November 2015, URN A70003.1.
263 Witness Statement, Complaint, paragraphs 55 and 57, URN A270022.

264 Witness Statement, Complaint, paragraph 59, URN A270022.
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carry messages stating ‘Call to Order’ or similar.2%% In terms of how this
process works in practice, some Account Holders provided the following
explanations to the CMA:

e ‘A customer would be required to measure their hand size, height and
distance between their wrist and the floor. [...] it was common for
customers to ring and state their Ping specifications when placing an
order. These customers were not interested in undertaking a dynamic
custom-fitting and knew their requirements.’?6%

e ‘[Ping] insist we have a conversation with the customer prior to taking
their order to ensure that we have given professional advice or that the
consumer has been professionally fitted elsewhere before ordering. The
process is pretty simple. The customer rings us. We discuss their
requirements and then either take their order over the telephone or
create a personalised/custom basket link to the customer which allows
them to checkout securely without exposing their payment card
details.’?5"

e One retailer explained that he sells Ping golf clubs to consumers living
outside of his local area or abroad and that the only practical way that he
could sell to them, after they have initially telephoned, ‘was to open the
checkout on the website and then let them order then close the checkout
again.’?68

e ‘The need to make a telephone call means that customers cannot fully
benefit from online retailing. [...] | note that the majority of online
shopping takes place either during the lunch break, at weekends or after
hours i.e. when the consumer gets home from work. In other words online
shopping takes place when the Company employees are not working and
are therefore unavailable to handle telephone calls. Overall, only about
1% of our orders are taken over the telephone which shows that it is a
marginal sales channel for us by comparison with purely remote internet
sales.”?%°

3.119. Ping submitted that telephone orders involve an interview with the customer
but do not include a swing test.?’? When asked about this process at the Oral

265 For example, see [Account Holder 1] screenshots, URN A280011, and [Account Holder 2] screenshots, URN
A280012 (both screenshots were taken on 21 October 2015).

266 Note of telephone call with the Complainant dated 26 January 2016, paragraph 9, URN A270029.1.

267 [Account Holder] response to section 26 notice dated 20 November 2016, URN A60009.

268 [Account Holder] response to point 1 of section 26 notice dated 9 February 2016, URN A190011.

269 Witness Statement, Complaint, paragraph 58, URN A270022.

270 Written Representations, paragraph 57, URN A0921.2.
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Hearing, Ping’s Managing Director stated that during a telephone call
Account Holders are expected to ‘persuade the customer to come into the
shop to be custom-fitted face to face and dynamically put through the fitting
process and express to them that that is the best thing for them to do if they
are intending to purchase a club.?’" Furthermore, ‘telephone orders are —
probably - an extremely minuscule amount of business.’?"?

3.120. The Managing Director explained that Ping acknowledges that not every
customer has a Custom Fitting: 273

[...] we're on a journey and our goal is one hundred percent to be custom
fitted [...] the proportion of people who aren’t face to face fitis [...] getting
smaller. And that’s the general direction in the market as well as PING’

3.121. As described above, although Ping considers that the vast majority of its
Account Holders are carrying out Custom Fitting, Ping does not monitor or
report whether its Account Holders are doing so. As described above two of
Ping’s largest retailers have provided evidence to the CMA which indicates
that a not insignificant proportion of consumers purchasing Ping golf clubs
are doing so without having a Custom Fitting. The UK Sales Manager
explained that:

‘We want every golfer to be custom fit. What we can't stop is if a consumer is
absolutely adamant ‘| want to buy that set of clubs today’ then [...] we can’t
necessarily stop that.’ 274

3.122. Ping submitted that it has [¥<] retailer accounts in the EU, and over [¥<] in
the UK alone, ‘Given this scale, PING obviously cannot micromonitor
whether all of its retailers make every single sale through Custom Fitting.
Any suggestion that it could, or should, do so in the real world would be
absurd.’?"®

(iv)  Ping Custom Fit Clubs sold online in the US

271 Oral Hearing Transcript, page 50, lines 17 to 19, URN A0952.1.

272 Oral Hearing Transcript, page 50, lines 22 to 23, URN A0952.1.

273 Transcript of interview with the Managing Director dated 10 March 2016, page 33, URN A0863. The Managing
Director reiterated this point at the Oral Hearing when he explained that ‘Our journey is to have 100 per cent of
golfers custom fitted before they buy.’, Oral Hearing transcript page 7, lines 9 to 10, URN A0952.1. The
Managing Director further explained that ‘All of that anecdotal evidence suggests to us that the demand from
consumers to be custom-fitted is something that is increasing. Do | have a measurement of that? No.’, Oral
Hearing Transcript, page 51, lines 21 to 23, URN A0952.1.

274 Transcript of interview with the Sales Manager dated 9 March 2016, page 36, URN A0865.

275 Written Representations, paragraph 46, URN A0921.2
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3.123. Although Ping prohibits all of its UK Account Holders from selling any golf
clubs online, Ping Inc. does not operate an online sales ban in the USA.
Consequently Ping clubs, manufactured and distributed by Ping Inc.,%’® can
be purchased by UK consumers from authorised online retailers based in the
USA.277

3.124. Ping Inc. explained to the CMA that approximately 14 years ago it began to
observe a ‘free-rider problem’ whereby discounter retailers were
encouraging golfers to have a Custom Fitting in bricks and mortar stores and
then take their specifications to buy clubs from discounters. Ping Inc.’s
concern was that, if this problem was left unchecked, its retailers would lose
the incentive to invest in Custom Fitting tools to offer Ping Custom Fit Clubs
in the marketplace. Ping Inc. therefore adopted a policy [3<] ‘to ensure that
its retailers have the resources and incentives necessary to service and
custom fit consumers who choose to purchase PING’s golf products.’?’8
Ping Inc. further explained that given the effectiveness of this policy to
‘prevent the devastating effects [of] a free rider problem among its United
States accounts’ it does not need an online sale ban to address the same
free riding concerns.

3.125. Ping Inc. also explained to the CMA that it is [3<]. Ping Inc. permits [5<]
Authorised Internet Retailers (referred to by Ping Inc. as AIRs), who meet
strict criteria on quality, training and service to sell Ping Custom Fit Clubs
online. 279 At least three of the AIRs have a large bricks and mortar footprint
across the US: [3<] which has over 500 stores; [5<] with 45 stores; and [5<]
with 26 stores.?80

3.126. [3<]. These AIRs can sell to consumers located in all areas of the US and, as
explained above, some also ship overseas to countries including the UK.
[<].

276 The Managing Director told the CMA that the same products are assembled in the US and in the UK, Note of
State of Play meeting 17 December 2015, paragraph 24, page 5, URN A0827.

277 US golf equipment online retailers including [$<], [$<], [5<], [$<], [5<] and [¥<] allow UK customers to
purchase Ping golf clubs online, URN A280081.

278 |_etter from Ping Inc dated 6 December 2016, page 2 to 3, URN P1004.1.

279 A memo from Ping Inc dated 16 February 2016, describes the criteria as including: ‘a lengthy history of
providing exceptional customer service ... a passion for fitting at one or more brick and mortar retail locations
over a significant period of time. Each must also have the resources and programmes in place to effectively
address each internet customers potential and actual needs regarding fitting questions on returns and other “after
sales issues” that often arise when purchasing premium golf clubs. Finally, each must also meet and exceed any
regulatory and/or premium brand expectations regarding the treatment of information (financial or otherwise)
provided by the internet consumer.” URN A0754.1.

280 However, not all retailers have large bricks and mortar footprints, there are currently at least five AIRs
operating only one or two brick and mortar stores including [3<], [¥<], [¥<], [¥<] and [3<], URN A280080.
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3.127. Ping Inc. told the CMA that determining whether sales of its Custom Fit
Clubs have been bought in-store or online is challenging for the following
reasons: ‘[...] For example, a PING brick and mortar account that is also a
PING A.l.R. can fit a customer at its store, and then place the order with the
custom fitting specifications using its A.l.R. account- a convenient step for
some since many of the resulting custom specifications are typically not
available in an account’s store inventory. That ‘internet sale’ is also of a
‘custom fit’ club. Additionally since PING marks nearly every club it sells with
a unique serial number, and stores the custom specifications of each club in
its data base, internet sales of such clubs are also ‘custom fit’ replacement
clubs, or even fill in custom clubs’ (for example when a custom fit customer
later chooses to add a ‘3 iron’ to her/his previous purchase).’?8!

3.128. Notwithstanding that Ping Inc. permits some retailers to sell online, Ping Inc.
also promotes Custom Fitting in the US and, as reported in the US Golf
Datatech Study, Ping is the perceived brand leader for Custom Fitting in the
US and has maintained its lead over its closest competitors in the past 15
years.??

D. Market definition

3.129. When applying the Chapter | prohibition and Article 101(1) TFEU, the CMA
is not obliged to define the relevant market, unless it is impossible, without
such a definition, to determine whether the agreement in question has as its
object or effect the appreciable prevention, restriction or distortion of
competition.?®3

3.130. In the present case, the CMA considers that it is not necessary to reach a
definitive view on market definition in order to determine whether there is an
agreement between undertakings which has as its object the appreciable
prevention, restriction or distortion of competition.284

281 |etter from Ping Inc dated 6 December 2016, pages 4 to 5, URN P1004.1

282 US Golf Datatech Study on Custom Fitting in the US reports that 38% of respondents viewed Ping as the
leader in custom fitting in 2015, which is significantly above other brands (eg [><] and [5<] were each viewed as a
leader in custom fitting by [10-20]% of the respondents and [3<] accounted for [10-20]%). Although this
represents a decrease by [10-20]1% points from [40-50]% in 2001, it appears that this reduction is more likely to
be caused by other brands expanding their range of Custom Fit Clubs than an absence of an online sales ban.
For instance, the brand image of the majority of other larger brands as a leader in custom fitting has, in fact,
improved since 2001, which is inconsistent with Ping’s arguments that online sales can negatively affect brand
image. See US Golf Datatech Study, page 94, URN A0921.3e.

283 Case T-62/98 Volkswagen AG v Commission EU:T:2000:180, paragraph 230, and Case T-29/92 SPO and
Others v Commission EU:T:1995:34, paragraph 74.

284 See also Argos Limited and Littlewoods Limited v Office of Fair Trading [2005] CAT 13, in which the CAT held,
at [176], that in Chapter | cases ‘determination of the relevant market is neither intrinsic to, nor normally
necessary for, a finding of infringement.
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3.131. Nonetheless, the CMA has formed a view of the relevant market in order to
calculate Ping’s ‘relevant turnover’ in the market affected by the
Infringements, for the purposes of establishing the level of financial penalty.

1. Relevant product market

3.132. The CMA considers that the supply of golf clubs constitutes a separate
product market from the supply of Soft Goods for the following reasons:

a. Golf clubs and Soft Goods are not substitutable from a demand side
perspective, owing to their dissimilar product characteristics and
functions.

b. Industry reports refer to separate markets for golf clubs and Soft
Goods.?®% Ping’s internal documents (including annual business reports
assessing the popularity of products against Ping’s closest competitors)
generally analyse the supply and demand of golf clubs and Soft Goods
separately.?6

c. The Online Sales Ban covers only golf clubs and not Soft Goods.?8’

d. Whilst the leading manufacturers (Callaway, Ping, TaylorMade and
Titleist) manufacture both golf clubs and Soft Goods, a number of
smaller manufacturers produce only Soft Goods (for example, Footjoy
produces shoes, gloves and apparel only and Pinnacle produces golf
balls only) or only golf clubs (for example, Adams and Yes Golf), not
both.

3.133. The CMA has considered factors for determining whether different
categories of golf clubs (woods, irons, wedges or putters) are likely to be in
separate product markets. Ping’s internal documents refer to an ‘All clubs’
market, albeit with some further segmentation by category of club.288
Manufacturers and retailers typically offer portfolios of different types of golf

285 Golf Datatech Market Data reports for 2014 and 2015, respectively URN A280004 and A280005.

286 UK Sales Meeting Gainsborough December 2012 separates products into ‘Golf Clubs’ and ‘Bags’, URN
A0425; Ping 2013 Business Strategy and Budget separates ‘Bags’ and ‘Other Soft Goods’ from golf clubs
products, page 5, URN A0194.8; and Ping Business Review, Phoenix April 1, 2014 refers to ‘Soft Goods and
‘Hard Goods’, slide 49, URN A0088.1.

287 The Managing Director told the CMA that the reason for not having the online sales ban on Soft Goods (since
2012) is that Soft Goods cannot be customised, transcript of interview with the Managing Director dated 10
March 2016, page 43, URN A0863. The European Sales Director also stated that Ping had decided that the
Online Sales Ban should not apply to products ‘that are really non-customisable’, Transcript of interview with the
European Sales Director dated 9 March 2016, page 34, URN A0864.

288 URN A0827. See also Ping 2010 business plan and budget, page 8 refers to Ping’s ‘All Clubs’ market share
as well as market shares in the four categories of clubs, URN A0423, and Ping 2013 Business Strategy and
Budget refers to Ping’s ‘All Clubs’ market share as well as market shares in the four categories of clubs, slide 6,
URN A0042.1.

62



3.134.

3.135.

3.136.

3.137.

clubs. 289 See paragraph 3.7 which describes the different characteristics of
the categories of club. The CMA is of the view that different categories of
club are generally unlikely to be substitutable on the demand side due to
their different characteristics. However, as the Online Sales Ban covers all
Ping golf clubs the CMA considers that it is appropriate to aggregate
categories of club for the purposes of this investigation based on supply side
factors (similarity of manufacturing process, structure of supply to retailers is
similar for the various clubs, broadly the same manufacturing firms compete
to supply the different types of clubs).?®® As noted above the CMA considers
that it is not necessary to reach a definitive view on this point — in particular
as the Online Sales Ban covers all Ping golf clubs.

For the reasons set out above, the CMA finds that the relevant product
market is the supply of golf clubs.

Ping has not submitted detailed representations to the CMA regarding
market definition and has not contested the CMA'’s provisional findings set
out in the SO regarding the relevant product market. In its submissions Ping
refers to ‘customised golf clubs’?®" and ‘non-custom fitted golf clubs.’?%
However, the CMA has not concluded on whether Custom Fit Clubs and
non-Custom Fit Clubs form separate markets. Defining the relevant product
market more narrowly would make no difference to the calculation of Ping’s
turnover for the purpose of penalty setting.

Relevant geographic market

For the reasons set out below, the CMA finds that the relevant geographic
market is the UK.

The CMA considers that the market is not narrower than national because,
for example:

a. Manufacturers of golf clubs tend to supply their products across the UK
and most retailers purchase golf clubs from the manufacturers who are
multinational companies;

b. The Internet Policy effectively covers the sale of golf clubs across the
whole of the UK and beyond; and

289 CMA guidance on Market Definition notes that, ‘In some cases the relevant product market may consist of
‘bundles’ of what are otherwise distinct products.” OFT403, paragraph 5.11.

2% See paragraph 3.16 and manufacturers’ websites as set out in footnote 67.

291 Written Representations, paragraph 88, URN A0921.2.

292 Draft Penalty Statement Written Representations, paragraph 7, URN A0963.2.
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c. Manufacturers typically have UK-based distribution or sales operations
to deal with UK retailers.?%3

3.138. The CMA considers that there are a number of factors which indicate that it
is reasonable to use a UK frame of reference for the purposes of this
definition:

a. Ping’s internal documents indicate that it analyses each national
market separately.?% In particular, a 2013 Business Plan stated that
Europe ‘is a collection of very different markets’;?®® and

b. Market reports analyse national markets separately.?%

3.139. Although there are also factors indicating manufacturers compete to supply
golf clubs across borders within the EU,%°” the CMA considers that the
available evidence is not sufficiently comprehensive or compelling to define
a market wider than the UK.

1. Conclusion on market definition

3.140. In view of the foregoing, the CMA finds that the relevant market in this case
is the supply of golf clubs in the UK.

293 Callaway is established in the USA but has its European customer services based in the UK; Cobra Puma
Golf UK distributes Cobra golf clubs in the UK; Mizuno Corporation (UK) distributes and custom builds Mizuno
golf clubs across the UK and other European territories; Ping manufactures and distributes of Ping golf clubs in
the UK and the Republic of Ireland; and Acushnet Europe Ltd is Titleist's European headquarters and its UK and
Republic of Ireland distributor.

2% For example, Ping Business Review, March 30, 2011 URN A0194.13; 2013 Ping Business Plan, page 1 URN
A0045.1; and 2013 Ping Business Review April 1, 2014; A0088.1.

295 2013 Ping Business Plan, page 1, paragraph 4 URN A0045.1.

2% Golf Datatech produces retail market share reports in relation to two national EU markets only: United
Kingdom and Sweden: http://www.golfdatatech.com/research-products/retail-market-reports/overview/.

297 See paragraphs 3.53 to 3.57 which describe UK Account Holders with transactional websites supplying
consumers in other EU countries.
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41.

4.2.

4.3.

4.4.

4.5.

LEGAL ASSESSMENT

For the reasons set out below, the CMA finds that Ping has infringed and, in
the case of its Agreement with [Account Holder 1], continues to infringe the
Chapter | prohibition and Article 101 TFEU through an agreement with each
of [Account Holder 1] and [Account Holder 2] to prohibit the sale of golf clubs
online.

The CMA’s findings are made by reference to the following provisions of the
UK and EU competition rules:

e Section 2 of the Act prohibits agreements between undertakings which
may affect trade within the UK and have as their object the prevention,
restriction or distortion of competition within the United Kingdom, unless
an applicable exclusion is satisfied or the agreements in question are
exempt in accordance with the provisions of Part 1 of the Act.
References to the UK are to the whole or part of the UK.2% The
prohibition imposed by section 2 of the Act is referred to as ‘the
Chapter | prohibition’.

e Article 101(1) of the TFEU prohibits agreements between undertakings
which may affect trade between EU Member States and which have as
their object the prevention, restriction or distortion of competition within
the EU, unless they are exempt in accordance with Article 101(3)
TFEU.

Undertakings

The CMA finds that each of Ping, [Account Holder 1] and [Account Holder 2]
constitutes an undertaking for the purposes of the Chapter | prohibition and
Article 101 TFEU.

For the purposes of the Chapter | prohibition and Article 101 TFEU, the term
‘undertaking’ covers every entity engaged in economic activity, regardless of
its legal status and the way in which it is financed.?%°

An entity is engaged in ‘economic activity' where it conducts any activity '...
of an industrial or commercial nature by offering goods and services on the
market ...".390

298 Section 2(1) and (7) of the Act.
299 Case C-41/90 Klaus Héfner and Fritz Elser v Macrotron GmbH, EU:C:1991:161, paragraph 21.
300 Case C-118/85 Commission v ltalian Republic, EU:C:1987:283, paragraph 7.
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4.6.

4.7.

4.8.

4.9.

4.10.

The term ‘undertaking’ also designates an economic unit, even if in law that
unit consists of several natural or legal persons.3%’

The CMA finds that each of Ping, [Account Holder 1] and [Account Holder 2]
is an entity engaged in economic activity for the following reasons:

e Throughout the Relevant Period, Ping was and continues to be
engaged in the manufacture and supply of golf clubs.3%2

e Throughout the duration of its Agreement with Ping, [Account Holder 1]
was and continues to be engaged in the retail sale of golf clubs.3%3

e Throughout the duration of its Agreement with Ping, [Account Holder 2]
was engaged in the retail sale of golf clubs.304

Agreement

For the reasons set out below, the CMA finds that Ping entered into an
agreement with each of [Account Holder 1] and [Account Holder 2] that
prevented these Account Holders from selling Ping golf clubs online. For the
purposes of the Chapter | prohibition and Article 101 TFEU, the duration of
each such agreement is as stated below in respect of each of [Account
Holder 1] and [Account Holder 2].

Key legal principles

The Chapter | prohibition and Article 101 TFEU catch a wide range of
agreements.®%® The key question in establishing an agreement is whether
there has been ‘a concurrence of wills between at least two parties, the form
in which it is manifested being unimportant, so long as it constitutes the
faithful expression of the parties’ intention. 3

The General Court has held that: '(...) it is sufficient that the undertakings in
question should have expressed their joint intention to conduct themselves
on the market in a specific way (...).3” However, it is not necessary to

301 Case C-97/08 P Akzo Nobel NV v Commission, EU:C:2009:536, paragraph 55.
302 ping Europe Limited, company number 01129505, is owned by the [<], [¢<] and [#<]. See the detailed
description of Ping at paragraphs 3.1 to 3.2 above.

303 [}(]
304 [}(]

305 Case C-41/69 ACF Chemiefarma NV v Commission, EU:C:1970:71, in particular, paragraphs 106 to 114.

306 Case T-41/96 Bayer AG v Commission, EU:T:2000:242 , paragraph 69 (upheld on appeal in Joined cases C-
2/01 P and C-3/01 P Bundesverband der Arzneimittel-Importeure eV and Commission v Bayer AG, EU:C:2004:2,
paragraphs 96 to 97).

307 Case T-7/89 SA Hercules Chemicals NV v Commission, EU:T:1991:75, paragraph 256.
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establish a joint intention to pursue an anti-competitive aim.3%® The fact that a
party may have played only a limited part in setting up an agreement, or may
not be fully committed to its implementation, or may have participated only
under pressure from other parties, does not mean that it is not party to the
agreement. 399

Il Ping’s implementation of the Online Sales Ban in relation to all Account
Holders

4.11. Ping’s standard terms and conditions have contained the Internet Policy
since 2006, as explained at paragraph 3.84 and all Account Holders are
expected to agree with and accept Ping’s standard terms and conditions, as
explained at paragraphs 3.60 to 3.61. As described in paragraph 4.14 below
the Internet Policy, containing the Online Sales Ban, is a contractual term of
Ping’s agreement with all Account Holders. The CMA has reasonable
grounds for suspecting that all Ping Account Holders agree to adhere to the
Online Sales Ban. However, for reasons of administrative efficiency the CMA
has chosen to focus its assessment on two Account Holders, namely
[Account Holder 1] and [Account Holder 2]. Therefore, the CMA makes no
findings in respect of Account Holders of Ping golf clubs other than [Account
Holder 1] and [Account Holder 2].

L. Agreement - [Account Holder 1]

4.12. The CMA finds that from at least 30 July 2012 there was and continues to be
an agreement, for the purposes of the Chapter | prohibition and Article 101
TFEU, between Ping and [Account Holder 1] that [Account Holder 1] will not
sell Ping golf clubs online .30

4.13. [Account Holder 1] has been a Ping Account Holder since [3<].3" It sells
Ping golf clubs in its bricks and mortar stores and, since August 2012, sells
Ping Soft Goods online via its transactional website, [3<].312

308 Case T-168/01 GlaxoSmithKline Services Unlimited v. Commission, EU:T:2006:265, paragraph 77 (upheld on
appeal in Joined cases C-501/06P etc GlaxoSmithKline Unlimited v Commission, EU:C:2009:610).

309 Agreements and Concerted Practices (OFT401), December 2004 (adopted by the CMA Board), paragraph
2.8. See also Case T-25/95 Cimenteries CBR and Others v Commission, EU:T:2000:77, paragraphs 1389 and
2557 (this judgment was upheld on liability by the Court of Justice in Joined cases C-204/00 P etc Aalborg
Portland A/S and Others v Commission, EU:C:2004:6, although the fine was reduced); and Case C-49/92 P
Commission v Anic Partecipazioni SpA, EU:C:1999:356, paragraphs 79 to 80.

310 Although the evidence indicates that [Account Holder 1] had agreed not to sell Ping’s golf clubs online prior to
30 July 2012, for the purpose of delineating the duration of the infringement in the present case, the CMA’s finds
the duration of the agreement is from 30 July 2012 (at the latest) and continues as at the date of this Decision.
31 Ping Website Audit Form: ‘Period Account has been Open: [5<], URN A0577.

312 [Account Holder 1] response to section 26 notice dated 30 March 2016, identified volumes of Ping Hard
Goods sold ‘In Store’ and ‘Online’, URN A20038.24.

67


http:A20038.24

4.14.

4.15.

4.16.

4.17.

4.18.

4.19.

As described in paragraphs 3.83 to 3.85 above, the Internet Policy was
introduced as a clause in Ping’s Terms and Conditions effective 1
September 20063'® and provided that ‘Ping Europe’s Internet policy does not
allow the Account Holder to execute sales transactions of Ping Hardware
products with consumers on the Internet’ and included the provision that
‘This policy is incorporated as a contractual term of Ping’s agreement with
the Account Holder.” As an Account Holder, [Account Holder 1] received
Trade Price Lists which Ping sent to its Account Holders.3'4

As described in paragraph 3.94 Ping amended its Internet Policy in 2012 to
allow Account Holders to commence selling Ping Soft Goods online,
provided that they separately applied to become Authorised Internet Account
Holders and were subsequently approved by Ping.

[Account Holder 1] completed and signed Ping’s New Internet Account
Application Form on 30 July 2012.3"® Ping subsequently accepted [Account
Holder 1’s] application.3'

The New Internet Account Application Form, which [Account Holder 1]
completed and signed, provided: ‘Please Note: This application for
approval to sell on the Internet only applies to Ping Bags and
Accessories. Under no circumstances can Ping Golf Clubs be sold
directly on the Internet.’ (emphasis as in the original)

In view of the foregoing, the CMA finds that by completing and submitting
this application form, [Account Holder 1], being already an Account Holder
authorised to sell Ping golf clubs from approved bricks and mortar locations,
had agreed to continue to comply with the Internet Policy and not to sell Ping
golf clubs online.

[Account Holder 1] explained to the CMA: ‘As we have sold Ping equipment
for many years we have always abided by their policy towards internet sales
and this has never been a contentious point for [Account Holder 1]. We
believe the terms and conditions for the various years which are [sic]

313 Terms and Conditions effective 1 September 2006, URN A0569.

314 Ping told the CMA that the Internet Policy was communicated to Account Holders in the Terms and Conditions
in the Trade Price List, URN A0653.1. [Account Holder 1] told the CMA that it received Ping’s Trade Price Lists,
URN A20038.1.

315 [Account Holder 1] New Internet Account Application Form and Ping Website Audit Form, URN A0577.

316 [Account Holder 1] appears in Ping’s list of approved soft-goods internet sellers. This records [Account Holder
1] was approved as a soft goods internet seller on 20/08/2012, URN A0254.
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attached have always been accepted and there has never been any
discussion on the matter.’3"

4.20. Ping has confirmed that there was an agreement between itself and
[Account Holder 1] that it would not sell Ping golf clubs online: ‘[Account
Holder 1] has always (to the best of PING’s knowledge) complied with the
Internet Policy and Dynamic Face to Face Custom Fitting Policy.”'8

4.21. Ping golf clubs are listed on [Account Holder 1's] website, but there is no
‘click to buy’ functionality in respect of Ping golf clubs. In contrast, the option
to ‘click to buy’ is available for the golf clubs of other manufacturers on
[Account Holder 1's] website. In respect of Ping golf clubs, consumers can
either: (i) click on a link to book a custom fitting; or (ii) call a telephone
number to purchase a golf club.3"®

4.22. [Account Holder 1’s] website displays the following message on each page
of its website listing individual Ping golf clubs, and the CMA infers from
Ping’s website audit®?° that a similar message has been displayed on
[Account Holder 1’s] website since at least 7 August 2012:32

[<]
IV. Agreement - [Account Holder 2]

4.23. The CMA finds that between [Account Holder 2] there was a contractual
agreement, for the purposes of the Chapter | prohibition and Article 101
TFEU, between Ping and [Account Holder 2] that [Account Holder 2] would
not sell Ping golf clubs online.3?> The CMA relies upon the following
evidence of an agreement between Ping and [Account Holder 2]:

317 [Account Holder 1] response to section 26 notice dated 9 February 2016, URN A20013. Although no Terms
and Conditions were attached to the specific email, earlier in the email chain [Account Holder 1] had attached
what was the then most recent Trade Price List of 1 July 2015 and the CMA infers that was what was meant by
‘are attached’, URN A20006.2. [Account Holder 1] further confirmed it had an agreement with Ping that it would
not sell golf clubs online, [Account Holder 1] response dated 19 September 2016, URN A20064.

318 Written Representations, paragraph 38, URN A0921.2.

319 See by way of example, [Account Holder 1] website screenshot of 21 October 2015, URN A280011.

320 The Audit Form, dated 7 August 2012, noted that [Account Holder 1] website: ‘Has Note of Ping Internet
Policy on Hardware Products.’ [Account Holder 1] New Internet Account Application Form and Ping Website
Audit Form, URN A0577.

321 See screenshots in relation to Ping golf clubs listed on [Account Holder 1] website, captured on 21 October
2015, URN A280011 and in June 2017, URN A280066

322 Ping has confirmed that there was an agreement between itself and [Account Holder 2]; ‘there is also
evidence that [Account Holder 2] also complied with PING’S Internet Policy and Dynamic Face to Face Custom
Fitting Policy [3<].’ Written Representations, paragraph 39, URN A0921.2.
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e [Account Holder 2] applied to become an Account Holder in [3<] .323
Ping approved [Account Holder 2’s] application to become an Account
Holder on [$<].324

° [}(]_325

4.24. During the period in which [Account Holder 2] was an Account Holder, it sold
Ping golf clubs in its bricks and mortar stores.32¢ [Account Holder 2] operated
a website, [3<], on which it offered for sale golf clubs of several
manufacturers.3?” Ping golf clubs were listed on [Account Holder 2's]
website, but they were not available for customers to ‘click-to-buy’ online.
Instead, online customers could either: (i) click on a link to ‘Try before you
Buy’ in one of [Account Holder 2’s] custom fitting centres [3<]; or (ii) call a
telephone number to place an order.328

4.25. [Account Holder 2’s] website displayed the following message on each page
of its website listing individual Ping golf clubs on 21 October 2015,32° and the
CMA infers from Ping’s internet audit that a similar message was displayed
on [Account Holder 2’s] website since at least [$<]:330

[<]
C. Object of preventing, restricting or distorting competition

4.26. For the reasons set out below, the CMA finds that the Online Sales Ban
contained within the Agreements, which is not objectively justified, had and
continues to have as its object the prevention, restriction or distortion of
competition.

. Key legal principles

323 [Account Holder 2] completed and signed a New Account Application Form on [Account Holder 2] and
submitted it to Ping, New Account Application Form, URN A0649. The application form, to become an Account
Holder, contained the question ‘Do you accept and will you adhere to Ping Europe’s Internet Policy?’. [Account
Holder 2] circled the ‘Yes’ box next to this question. [Account Holder 2] also signed a copy of Ping’s Terms and
Conditions, which included the Internet Policy effective as of 1 August 2012.

324 Internal Ping emails requesting a change to the system to reflect setting up [Account Holder 2] as an Internet
Account ie approved to sell Ping Soft Goods online, URN A0594 and URN A0601.

325 [Account Holder 2] response to section 26 notice dated 17 November 2015, URN A90006.6. [Account Holder
2] is no longer an Account Holder.

326 Table indicating [Account Holder 2's] sales of Ping golf clubs, and other manufacturers, [Account Holder 2]
response to section 26 notice dated 9 February 2016, URN A90011.2.

327 A list of golf club brands [Account Holder 2] sold online between 2014 and 2015, [Account Holder 2] response
to request 2.ii in section 26 notice dated 9 February 2016, URN A90011.2.

328 See screenshots of Ping golf clubs listed on [Account Holder 2's] website on 21 October 2015, URN A280012.
329 See screenshots of Ping golf clubs listed on [Account Holder 2’s] website on 21 October 2015, URN A280012.
330 Ping Website Audit form completed on [$<], noted that [Account Holder 2] ‘Has Note of Ping Internet Policy on
Hardware Products’, URN A0081.1
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General

4.27. The Chapter | prohibition and Article 101 TFEU prohibit agreements between
undertakings which have as their object the prevention, restriction or
distortion of competition.

4.28. The term ‘object’ in both prohibitions refers to the sense of ‘aim’, ‘purpose’,
or ‘objective’, of the coordination between undertakings in question.33

4.29. Where an agreement has as its object the prevention, restriction or distortion
of competition, it is not necessary to prove that the agreement has had, or
would have, any anti-competitive effects in order to establish an
infringement.332

4.30. The Court of Justice of the European Union (Court of Justice) has held that
object infringements are those forms of coordination between undertakings
that can be regarded, by their very nature, as being harmful to the proper
functioning of normal competition.333 The Court of Justice has characterised
as the ‘essential legal criterion’ for a finding of anti-competitive object that
the coordination between undertakings ‘reveals in itself a sufficient degree of
harm to competition’ such that there is no need to examine its effects.33

4.31. In order to determine whether an agreement reveals a sufficient degree of
harm such as to constitute a restriction of competition ‘by object’, regard
must be had to:

e the content of its provisions,
e its objectives and

e the economic and legal context of which it forms a part.33%

331 See, for example, respectively: Case 56/64 Consten & Grundig v Commission, EU:C:1966:41, (Consten &
Grundig), paragraph 343 ("...Since the agreement thus aims at isolating the French market... it is therefore such
as to distort competition...’); Case 96/82 NZ IAZ and Others v Commission, EU:C:1983:310, paragraph 25; C-
209/07 Competition Authority v Beef Industry Development Society, EU:C:2008:643 (BIDS), paragraphs 32 to 33.
332 See, for example, C-8/08 T-Mobile Netherlands BV v NMa, EU:C:2009:343, paragraphs 28 to 30 and the case
law cited therein, and Cityhook Limited v Office of Fair Trading [2007] CAT 18, at 269.

333 C-67/13 P Groupement des Cartes Bancaires v Commission, EU:C:2014:2204 (Cartes Bancaires), paragraph
50; affirmed in C-373/14 P Toshiba v Commission EU:C:2016:26 (Toshiba), paragraph 26.

334 Cartes Bancaires, paragraphs 49 and 57. See also Toshiba, paragraph 26.

335 Cartes Bancaires, paragraph 53 and Toshiba, paragraph 27. According to the Court of Justice in Cartes
Bancaires, paragraphs 53 and 78, in determining that context, it is also necessary to take into consideration all
relevant aspects of the context, having regard in particular to the nature of the goods or services affected, as well
as the real conditions of the functioning and structure of the market or markets in question.
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4.32. Although the parties’ subjective intention is not a necessary factor in
determining whether an agreement is restrictive of competition, there is
nothing prohibiting that factor from being taken into account.33

4.33. An agreement may be regarded as having an anti-competitive object even if
it does not have a restriction of competition as its sole aim but also pursues
other legitimate objectives.3%7

Online sale prohibitions

4.34. In Pierre Fabre33® the Court of Justice considered questions referred to it
from a national court concerning the application of Article 101(1) TFEU to a
de facto®* online sales prohibition. The Court of Justice concluded that, in
the context of a selective distribution system, a contractual clause resulting
in a ban on the use of the internet for sales amounted to an object restriction,
where it was not objectively justified:

Article 101(1) TFEU must be interpreted as meaning that, in the context of a
selective distribution system, a contractual clause requiring sales of
cosmetics and personal care products to be made in a physical space where
a qualified pharmacist must be present, resulting in a ban on the use of the
internet for those sales, amounts to a restriction by object within the meaning
of that provision where, following an individual and specific examination of
the content and objective of that contractual clause and the legal and
economic context of which it forms a part, it is apparent that, having regard
to the properties of the products at issue, that clause is not objectively
justified.’340

4.35. The CMA has considered the case law of the Court of Justice, opinions of
Advocates General and decisional practice of national competition

336 Cartes Bancaires, paragraph 54; affirmed in C-286/13 P Dole v Commission, EU:C:2015:184, paragraph 118.
337 BIDS, paragraph 21 ‘even supposing it to be established that the parties to an agreement acted without any
subjective intention of restricting competition, but with the object of remedying the effects of a crisis in their
sector, such considerations are irrelevant for the purposes of applying that provision. Indeed, an agreement may
be regarded as having a restrictive object even if it does not have the restriction of competition as its sole aim but
also pursues other legitimate objectives’; see also C 96/82, NV IAZ International Belgium and others v
Commission, EU:C:1983:310 (IAZ Belgium), paragraph 25 ‘... restrict[s] competition ... notwithstanding the fact
that it also pursues the objective of protecting public health and reducing the cost of conformity checks. That
finding is not invalidated by the fact that it has not been established that it was the intention of all the parties to
the agreement to restrict competition’ and Cartes Bancaires, paragraph 70, ‘fact that the measures at issue
pursue the legitimate objective of combatting free-riding does not preclude their being regarded as having an
object restrictive of competition’.

338 Case C-439/09 Pierre Fabre Dermo-Cosmétique SAS v ADLC, EU:C:2011:649 (Pierre Fabre).

339 In that case, the conditions of distribution required, among other matters, that the products (cosmetics and
health beauty products) had to be dispensed only at a marked, specially allocated outlet and that a trained
person, with a degree in pharmacy, had to be physically present at that outlet at all times (see Pierre Fabre,
paragraphs 13 to 14).

340 Pjerre Fabre, paragraph 47.
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4.36.

authorities with a view to establishing how online sale prohibitions should be
regarded from a competition law perspective. National competition
authorities have considered restrictions on online sales and in the cases in
qguestion have found that they restrict competition by object in vertical cases
(that is, arrangements between undertakings operating at different levels of
the supply chain).34!

In Pierre Fabre the Court of Justice referred to its judgments in Metro SB-
GroBBmérkte,?*? AEG-Telefunken®*3 and L’Oréal*** and held that:

‘39. As regards agreements constituting a selective distribution system, the
Court has already stated that such agreements necessarily affect
competition in the common market. Such agreements are to be considered,
in the absence of objective justification, as ‘restrictions by object’.

40. However, it has always been recognised in the case-law of the Court that
there are legitimate requirements, such as the maintenance of a specialist
trade capable of providing specific services as regards high-quality and high-
technology products, which may justify a reduction of price competition in
favour of competition relating to factors other than price. Systems of
selective distribution, in so far as they aim at the attainment of a legitimate
goal capable of improving competition in relation to factors other than price,
therefore constitute an element of competition which is in conformity with
Article 101(1) TFEU (AEG-Telefunken v Commission, paragraph 33).

41. In that regard, the Court has already pointed out that the organisation of
such a network is not prohibited by Article 101(1) TFEU, to the extent that
resellers are chosen on the basis of objective criteria of a qualitative nature,
laid down uniformly for all potential resellers and not applied in a
discriminatory fashion, that the characteristics of the product in question
necessitate such a network in order to preserve its quality and ensure its
proper use and, finally, that the criteria laid down do not go beyond what is
necessary (Case 26/76 Metro SB-GroBmérkte v Commission [1977] ECR
1875, paragraph 20, and Case 31/80 L’Oréal [1980] ECR 3775, paragraphs
15 and 16).

42. Although it is for the referring court to examine whether the contractual
clause at issue prohibiting de facto all forms of internet selling can be

341 See for example the decision of the Office of Fair Trading in CE/9578-12 Roma, decision of 5 August 2013,
Decision No. 12-D-23 du 12 December 2012 of the French competition authority relating to the practices of Bang
& Olufsen in the hi-fi and home cinema sector, and Decision No. zu 25 Kt 6/16v of 14 November 2016, of the
Austrian Competition Authority relating to practices of De’Longhi in the coffee machine sector.

342 Case 26/76 Metro SB-GroBmérkte v Commission [1977] ECR 1875, paragraph 20.

343 Case 31/80 L’Oréal [1980] ECR 3775, paragraphs 15 and 16.

344 Case 107/82 AEG-Telefunken v Commission [1983] ECR 3151, paragraph 33.
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4.37.

4.38.

4.39.

4.40.

justified by a legitimate aim, it is for the Court of Justice to provide it for this
purpose with the points of interpretation of European Union law which enable
it to reach a decision (see L’Oréal, paragraph 14).

43. It is undisputed that, under Pierre Fabre Dermo-Cosmétique’s selective
distribution system, resellers are chosen on the basis of objective criteria of
a qualitative nature, which are laid down uniformly for all potential resellers.
However, it must still be determined whether the restrictions of competition
pursue legitimate aims in a proportionate manner in accordance with the
considerations set out at paragraph 41 of the present judgment.’34°

The Court of Justice rejected Pierre Fabre’s arguments seeking to justify its
ban on internet sales.348 In light of the foregoing considerations, the Court of
Justice held that having had regard to the properties of the product at issue,
an online sales ban could not be justified.

In light of the judgment in Pierre Fabre, it follows that even if distributors
within a selective distribution system are chosen on the basis of objective
criteria of a qualitative nature that are laid down uniformly for all potential
retailers, for a product the characteristics of which necessitate such a
network, it must be determined whether an individual contractual restraint
pursues legitimate aims in a proportionate manner. In accordance with
paragraph 41 of the judgment, a competition authority must assess whether
‘the criteria laid down do not go beyond what is necessary’ .34

In Coty Germany Advocate General Wahl advised the Court of Justice that
selective distribution systems relating to the distribution of luxury and
prestige products and mainly intended to preserve the ‘luxury image’ of
those products are an aspect of competition that is compatible with Article
101(1) TFEU provided that resellers are chosen on the basis of the same
criteria as set out in paragraph 41 of the judgment in Pierre Fabre, above.348

The Advocate General also considered that a contractual clause prohibiting
authorised distributors from making use in a discernible manner of third-party
platforms for online sales is compatible with Article 101(1) if it is applied in a
non-discriminatory fashion and is objectively justified by the nature of the
contract products.34°

345 Pjerre Fabre, paragraphs 39—43.

348 Pjerre Fabre, paragraphs 44—46.

347 Pjerre Fabre, paragraph 41.

348 Case C-230/16 Coty Germany GmbH v Parfiimerie Akzente GmbH EU:C:2017:603 (Coty Germany),
paragraph 93.

349 Coty Germany, paragraph 115; see also paragraph 122.
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4.41. The Advocate General distinguished the facts of Coty Germany from the
situation that gave rise to the preliminary ruling in the case of Pierre Fabre.
In his view, the prohibition imposed on Coty’s authorised retailers from
making discernible use of e-commerce third-party platforms could not be
compared with the outright ban on internet sales at issue in Pierre Fabre.3%°

Proportionality

4.42. Proportionality is a general principle of EU law. The principle has been
developed by the Court of Justice in its jurisprudence in respect of legislative
and administrative measures adopted by EU institutions. For example, a
summary of the principle of proportionality under EU law is set out in the
judgment of the Court of Justice in R v Ministry of Agriculture, Fisheries and
Food and Secretary of State for Health, ex parte Fedesa:3>'

‘By virtue of that principle [proportionality], the lawfulness of the prohibition of
an economic activity is subject to the condition that the prohibitory measures
are appropriate and necessary in order to achieve the objectives legitimately
pursued by the legislation in question; when there is a choice between
several appropriate measures recourse must be had to the least onerous,
and the disadvantages caused must not be disproportionate to the aims
pursued.’

4.43. ltis well established that the CMA bears the burden of proving an
infringement of the Chapter | prohibition and Article 101 TFEU, but that an
undertaking has the burden of demonstrating that an alleged restriction of
competition is ‘justified’. This is an application of the maxim: ‘he who asserts
must prove’.3%? Ping therefore bears the burden of establishing the Online

350 Coty Germany, paragraphs 78-80, 107-110, 117, 146, 149 and 155.

351 C-331/88 R v Ministry of Agriculture, Fisheries and Food and Secretary of State for Health, ex parte Fedesa,
(Fedesa), EU:C:1990:391, paragraph 13. See also Tesco Plc v Competition Commission [2009] CAT 6, (Tesco),
paragraph 137 for a consideration of the principle by the CAT in the context of a market investigation. The
different ways in which the principle of proportionality is applied in different contexts has recently been
considered by the Supreme Court, in R (Lumsdon) v Legal Services Board [2015] UKSC 41, paragraphs 23-82.
352 See the decision of the Competition Appeal Tribunal in Racecourse Association v OFT, [2005] CAT 29, at
[132] to [133], ‘It cannot be for the OFT to set up and disprove a case founded on the ‘necessity’ argument. If, as
the appellants claimed, any apparently anticompetitive effect of the collective dealing between the Courses and
ATR was justified by the necessity of such dealing, it was for them to demonstrate it by evidence. Once that
evidence was before the OFT, the overall legal burden still remained on the OFT to prove the infringement of the
Chapter | prohibition that it was asserting. But unless the appellants first made out a necessity case on the facts,
no such case would arise for consideration.’ See also by analogy ASDA (and others) v MasterCard (and others)
[2017] EWHC 93 (Comm), paragraph 45, ‘It was common ground that the burden of proof lies on MasterCard to
bring itself within the ancillary restraint doctrine. This is, however, an evidential burden rather than a legal one;
the burden is on the Claimants to establish a restriction of competition which infringes Article 101(1): see
Racecourse Association v Office of Fair Trading [2005] CAT 29 at paragraphs 131-133.
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Sales Ban is ‘objectively justified’. It is for Ping to prove that the Online Sales
Ban is necessary to achieve a legitimate aim and is not disproportionate.353

Il Legal Assessment of the Online Sales Ban as an object infringement

4.44. For the reasons set out below following an individual and specific
examination of the content and objectives of the Online Sales Ban and the
legal and economic context of which it forms a part, the CMA finds that the
Online Sales Ban reveals by its nature a sufficient degree of harm to
competition, and that accordingly it had and continues to have as its object
the prevention, restriction or distortion of competition within the UK and
between EU Member States.

a. Content of the Online Sales Ban

4.45. The content of the Online Sales Ban is a contractual agreement between
Ping and its Account Holders not to sell Ping golf clubs online. Ping told the
CMA there is no real disagreement that the Terms and Conditions in its
Trade Price Lists require its Account Holders not to sell Ping golf clubs
online.3%

4.46. The precise wording has varied over time, but the content reflects Ping’s
most recent Trade Price List of 1 January 2017,3% which provides:

‘... Ping Europe’s Internet policy does not allow the Account Holder to
execute sales transactions of PING Hardware products with consumers
on the Internet...

... It is important for PING Hardware to be sold in a manner consistent with
the ethos of the PING brand and for this reason Ping Europe has decided
that PING Hardware should not be sold in breach of this Internet Policy.
For these reasons, any Account Holder who executes sales transactions of
any PING Hardware, or offers the facility to execute sales transactions of

353 The Guidelines on Vertical Restraints in paragraph 60, provide that ‘Hardcore restrictions may be objectively
necessary in exceptional cases for an agreement of a particular type or nature and therefore fall outside Article
101(1). For example, a hardcore restriction may be objectively necessary to ensure that a public ban on selling
dangerous substances to certain customers for reasons of health and safety is respected’. See also paragraph
18 of the Article 101(3) Guidelines, which provides ‘certain restraints may in certain cases not be caught by
Article 81(1) when the restraint is objectively necessary for the existence of an agreement of that type or that
nature. Such exclusion of the application of Article 81(1) can only be made on the basis of objective factors
external to the parties themselves and not the subjective views and characteristics of the parties. The question is
not whether the parties in their particular situation would not have accepted to conclude a less restrictive
agreement, but whether given the nature of the agreement and the characteristics of the market a less restrictive
agreement would not have been concluded by undertakings in a similar setting’.

354 Written Representations, paragraph 30, and 38 and 39, URN A0921.2 in respect of [Account Holder 1] and
[Account Holder 2].

355 Trade Price List of 1 January 2017 provided by Ping on 24 May 2017 in response to a s.26 Notice of 18 May
2017, URN A0981.3.
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b.

4.47.

4.48.

4.49.

any PING Hardware prior to any conversation with the consumer, is in
breach of Ping Europe’s Internet Policy and risks closure of its account
facility with Ping Europe...

For the avoidance of any doubt...This policy is incorporated as a
contractual term of Ping Europe’s agreement with the Account Holder.
This policy is necessary and in the best interests of Ping Europe, the
Account Holder and not least, the consumer...” (emphasis added)

Objectives of the Online Sales Ban

The CMA finds that, the clear written expression of the Online Sales Ban
(the ‘content’) establishes that its objective is to prohibit any sales on the
internet of Ping golf clubs by UK Account Holders. The CMA finds prohibiting
online sales, by its very nature, ‘is ... liable to restrict competition’3°® between
Account Holders through an important sales channel (namely, online) both
within the UK and across the EU more generally.3%’

In Pierre Fabre the Court of Justice held that by excluding one method of
distance selling the ban was liable to restrict competition:3%8

‘As the Commission points out, by excluding de facto a method of marketing
products that does not require the physical movement of the customer, the
contractual clause considerably reduces the ability of an authorised
distributor to sell the contractual products to customers outside its
contractual territory or area of activity. It is therefore liable to restrict
competition in that sector.’

The Advocate General Mazak’s Opinion in Pierre Fabre, described the way
in which an online sales ban restricts or distorts competition, as follows:

‘a general and absolute ban on internet sales eliminates a modern means of
distribution which would allow customers to shop for those products outside
the normal catchment area of those outlets thereby potentially further
enhancing intra-mark competition. 359

3% Pjerre Fabre, paragraph 38.
357 See Section 3, Importance of the internet as a retail channel for the sale of golf clubs, paragraphs 3.50 to

3.58.

3% Pjerre Fabre, paragraph 38.

359 Pjerre Fabre, paragraph 56. See also paragraph 52 of the Guidelines on Vertical Restraints [2010] OJ C130/1)
(Guidelines on Vertical Restraints) is to similar effect: ‘In principle, every distributor must be allowed to use the
internet to sell products. In general, where a distributor uses a website to sell products that is considered a form
of passive selling, since it is a reasonable way to allow customers to reach the distributor.’
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4.50. In Coty Germany Advocate General Wahl contrasted the contractual clause
at issue in that case (which prohibited members of a selective distribution
system from selling luxury products on third-party e-commerce platforms)
with the ‘particularly serious restrictions, such as the outright ban on internet
sales that resulted from the clause at issue in the judgment in Pierre Fabre
Dermo-Cosmétique.’360

4.51. The Commission’s Guidelines on Vertical Restraints, set out a number of
ways in which restrictions of internet sales may restrict competition.
Paragraph 52 states, ‘The internet is a powerful tool to reach a greater
number and variety of customers than by more traditional sales methods,
which explains why certain restrictions on the use of the internet are dealt
with as (re)sales restrictions. In principle, every distributor must be allowed
to use the internet to sell products. [...] The Commission thus regards the
following as examples of hardcore restrictions of passive selling3¢? given the
capability of these restrictions to limit the distributor’s access to a greater
number and variety of customers: [...] (c) an agreement that the distributor
shall limit its proportion of overall sales made over the internet.”3%?

4.52. Ping acknowledged at the Oral Hearing that the nature of an online sales
ban restricts competition, submitting this could be justified where such a
restriction pursued a legitimate aim:363

‘So, to be clear, we do say - we do not shy from this - that if there is a
legitimate aim there may well be in that context some restrictions on intra-
and inter-brand competition, there may well be in that context if it is an
internet sales restriction, some restriction on passive selling, but if there is a
legitimate aim it essentially trumps all of that and there cannot be an object
[infringement] if overall seen in context there is a legitimate aim.364

360 Case C-230/16 EU:C:2017:603, paragraph 84.

361 Guidelines on Vertical Restraints, above, defines passive sales at paragraph 51: ‘responding to unsolicited
requests from individual customers including delivery of goods or services to such customers. General
advertising or promotion that reaches customers in other distributors' (exclusive) territories or customer groups
but which is a reasonable way to reach customers outside those territories or customer groups, for instance to
reach customers in one's own territory, are considered passive selling. General advertising or promotion is
considered a reasonable way to reach such customers if it would be attractive for the buyer to undertake these
investments also if they would not reach customers in other distributors' (exclusive) territories or customer
groups.’

362 Guidelines on Vertical Restraints , paragraph 52(c) continues, ‘This does not exclude the supplier requiring,
without limiting the online sales of the distributor, that the buyer sells at least a certain absolute amount (in value
or volume) of the products offline to ensure an efficient operation of its brick and mortar shop (physical point of
sales), nor does it preclude the supplier from making sure that the online activity of the distributor remains
consistent with the supplier's distribution model (see paragraphs (54) and (56)). This absolute amount of required
offline sales can be the same for all buyers, or determined individually for each buyer on the basis of objective
criteria, such as the buyer's size in the network or its geographic location.’

363 This submission is considered in the subsequent section.

364 Oral Hearing Transcript, page 34, lines 10 to 14, URN A0952.1.
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4.53. The CMA finds the fact that consumers cannot click-to-basket and complete
the transaction online reduces, by its very nature, the ability and incentives
of retailers to attract and win consumers’ business using the internet. In
particular, retailers cannot attract consumers located outside their catchment
areas®%° to buy Ping golf clubs online by offering better prices or a quality
online service.3%%3¢7 This was the basis which led the Court of Justice to
reject the possibility of a block exemption for the online sales ban:368

‘[a] contractual clause such as the one at issue in the main proceedings,
prohibiting de facto the internet as a method of marketing, at the very least
has as its object the restriction of passive sales to end users wishing to
purchase online and located outside the physical trading area of the relevant
members of the selective distribution system’.

4.54. The Online Sales Ban is liable to restrict competition because it reduces the
ability of Account Holders to sell Ping golf clubs to customers outside their
local geographic areas and restricts consumers from accessing a greater
number of Ping golf club retailers. The inability to complete a sales
transaction online also limits a consumer’s ability to make use of comparison
tools in order to find the best available Ping deals (see paragraph 4.76
where this is considered in the context of this case). The CMA finds that
restricting such passive sales to those consumers therefore inherently
reduces the ability/incentive to compete for consumers who want to buy Ping
golf clubs.

4.55. Ping submitted that its subjective intent, to promote Custom Fitting, is a
factor which should be taken into account in its favour in this case.36°
[Account Holder 1] also submitted that its agreement with Ping did not have
as its objective the restriction of competition.37°

4.56. The CMA rejects this submission for two reasons. First, the parties’ intention
is not a necessary factor in determining whether an agreement is

365 Ping Account Holders do not have formal catchment areas (ie any restriction on the consumers to whom they
can sell based on location). This is a natural catchment in the sense that consumers are unlikely to travel far from
their home or work location to purchase goods.

366 See paragraph 3.21, 9-14% of purchases of golf clubs were through online retailers.

367 See also paragraph 52 of the Guidelines on Vertical Restraints. The Commission regards an agreement that
the distributor shall limit its proportion of overall sales made over the internet as an example of a hardcore
restrictions. Hardcore restrictions are presumed to have as their object the restriction of competition, see
paragraph 47 of the Guidelines on Vertical Restraints.

368 Pjerre Fabre, paragraph 54.

369 Written Representations, paragraph 108, URN A0921.2 ‘If that intent is not related to an intent to restrict
competition, that is a relevant point in that undertaking’s favour.” See also Written Representations, paragraph
64.

370 [3<] Email submission from [Account Holder 1] to the CMA responding to the SO, URN A20064.
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restrictive.3’! Second, the Court of Justice has had occasion to hold
agreements contrary to Article 101 TFEU because they had a restrictive
object, even though at the same time they envisaged pursuing objectives
that were perfectly legitimate.3’2 Here, the immediate aim of the Online Sales
Ban is to prevent retailers from selling golf clubs online and it is this aim
which is inherently anti-competitive. Furthermore, in accordance with the
Pierre Fabre judgment, the CMA has assessed whether promoting Custom
Fitting is a legitimate aim for the purposes of Ping’s objective justification
submissions.

c. Legal and economic context of the Infringements

4.57. Following an individual and specific examination of the legal and economic
context of the Infringements, the CMA finds that by its nature the Online
Sales Ban contained in the Agreements reveals a sufficient degree of harm
to competition such that there is no need to examine its effects.

4.58. Section 3 of the Decision provides an overview of the golf sector, with key
points that are relevant to the legal and economic context for the purposes of
the ‘object’ assessment set out below.373

(i) Nature of Ping’s distribution arrangements

4.59. The CMA finds that Ping’s distribution arrangements constitute a system of
selective distribution®’* and that such a system limits intra-brand competition
for Ping golf clubs between those retailers who are authorised to sell Ping’s
golf clubs and those who are not. This is in the context of other golf club
manufacturers also operating distribution systems in the UK whereby
retailers are ‘authorised’ to sell that manufacturer’s clubs in bricks and
mortar premises and online.3"®

(ii) Context of the Infringements — the Online Sales Ban is one of Ping’s Standard
Terms

4.60. The CMA finds that Ping first communicated to its Account Holders that they
may not sell Ping’s golf clubs online in May 2000 (see paragraph 3.79). The

371 Case C-67/13 P Cartes Bancaires v Commission EU:C:2014:2204, paragraph 54.

372See BIDS, paragraph 21 and case law cited.

373 The test the CMA is applying to assess whether the Online Sales Ban is an object infringement is set out in
paragraphs 4.27 to 4.33. Footnote 335 records that in applying the test it is also necessary to take into
consideration all relevant aspects of the context, having regard in particular to the nature of the goods or services
affected, as well as the real conditions of the functioning and structure of the market or markets in question.

374 As to the scope of Ping’s selective distribution arrangements, see paragraphs 3.60 to 3.63. Ping has informed
the CMA that it does not select its Account Holders on the basis of quantitative selection. As to selective
distribution agreements generally, see Pierre Fabre, paragraph 39, citing Case 107/82 Allgemeine Elektrizitéts-
Gesellschaft AEG-Telefunken AG v Commission, EU:C:1983:293.

375 See, for example, screenshot of Callaway’s website at A280060.
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4.61.

4.62.

(iii)
4.63.

(iv)

4.64.

Online Sales Ban became a standard term in 2006. The Online Sales Ban is
therefore a long standing contractual requirement and is clearly designed to
prevent online sales of Ping golf clubs.

Ping told the CMA that acceptance of the Internet Policy (containing the
Online Sales Ban) was a condition of being an Account Holder. Indeed, it
closed accounts that breached the Online Sales Ban (as described in
paragraphs 3.113 to 3.114). Ping told the CMA that: ‘There is no real
disagreement about the contracts between Ping and its retailers. This is
unsurprising because PING has always been wholly transparent and
consistent about the fact that its business model is based on selling Custom
Fit clubs, and that it requires its retailers to comply with this policy, including
by not selling golf clubs online.”3"®

When assessing the economic context of which the Agreements form a part,
it is necessary to take into consideration the real conditions of the functioning
(and structure) of the market in question.3’” For this reason the CMA has
had regard to the fact that the Online Sales Ban is one of Ping’s standard
terms and conditions, which applies to all Account Holders, and necessarily
affects the way that Ping’s golf clubs are sold in the UK.

The structure of the market

The Golf Datatech Market Share Report indicated that in 2015 Ping was the
leading manufacturer of irons and woods in the UK.378 Its total market share
in the UK in the 9 years between 2006 and 2015 was between [10-20]-[20-
30]%.%7° The evidence, specifically Ping’s significant market shares in
relation to each category of golf club, indicates to the CMA that some
consumers prefer Ping brand golf clubs, and therefore that the ability to sell
Ping golf clubs is important for a large number of retailers.

Nature of the product

Ping and other manufacturers, such as Callaway, Mizuno, TaylorMade and
Titleist supply Custom Fit Clubs.38% Ping submitted that consumers value
both the process of Custom Fitting and the number of customisable options
offered for each Ping club and that Ping offers the largest number of

376 Written Representations, paragraph 30, URN A0921.2.

377 Case C-67/13 P Cartes Bancaires v Commission EU:C:2014:2204, paragraph 53 and case law cited.
378 See Table 3.1 and paragraph 3.13.

379 See paragraph 3.15, and Table 3.3, URN A0824.

380 See paragraph 3.16.
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4.65.

4.66.

variables of any manufacturer.3®! However, the CMA finds that the Custom
Fitting of Ping’s clubs does not provide greater benefits to consumers than
Custom Fitting provided for clubs of other manufacturers for the following
reasons:

e Golf clubs must be designed and manufactured to specifications which
conform with the Royal & Ancient rules of golf equipment. This sets
boundaries for manufacturers in terms of changes to clubs and the
technology which can be utilised.38?

e The evidence on the benefits of Custom Fitting is not brand specific.
For example, the SMS Survey Results Extract, provided by Ping, deals
with general benefits of Custom Fitting by type of club, and does not
distinguish between different benefits associated with Custom Fitting
for different brands.

e Ping Custom Fit Clubs are not so different from other brands of Custom
Fit Clubs that a different Custom Fitting is required. As explained in
paragraph 3.23, when conducting a Custom Fitting, retailers use the
same process and fit across brands simultaneously.

¢ Ping customers may not need to undergo a Custom Fitting in order to
purchase a Custom Fit Club (see paragraphs 3.120 to 3.121).
Customers falling within the ‘bell curve’ of the most popular variables
may be able to purchase Ping Custom Fit Clubs off the shelf (ie which
have been supplied to the Account Holder as an ISO) (see paragraph
3.48).

As described in Section 3, the CMA finds that, across all brands
manufacturing Custom Fit Clubs, manufacturers, retailers and golfers believe
that consumers benefit from a Custom Fitting before buying a golf club.

Ping Custom Fit Clubs can be sold online383 and there is nothing about their
intrinsic properties that means that they can be sold only immediately
following a Custom Fitting in a bricks and mortar store. In particular, Ping
Custom Fit Clubs are sold:

381 Ping’s response to the Letter of Facts, paragraph 7, URN A0992.1 which refers to Written Representations at
paragraph 18. Also see paragraph 3.17 where Ping’s Managing Director told the CMA that there are generally no
physical differences between Ping golf clubs and its competitors but Ping is able to adjust the lie angles of its
irons by plus or minus 5 or 6 degrees.

382 See paragraph 3.9.

383 Ping submitted in its response to the Letter of Facts that it offers ‘an enormous number of variables for each of
its clubs’ and [3<], at paragraph 23, URN A0992.1. The CMA considers that Ping could require its Account
Holders to provide a range of drop down boxes on their transactional websites which indicate the different
customisable variables in relation to the relevant clubs.
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4.67.

(v)
4.68.

a. without a Custom Fitting in a bricks and mortar store — there is no

contractual requirement for Account Holders to sell only after a Custom
Fitting. Account Holders are contractually required to offer and promote
Custom Fitting. Therefore, consumers visiting a bricks and mortar store
may potentially buy stock ‘off the shelf’ if an Account Holder holds
stock (eg from its ISOs) or the Account Holder may place an order with
Ping for the bespoke manufacture of clubs for a consumer. In each
case such sales may be made without the retailer having first provided
a Custom Fitting;384

. by telephone — Ping Account Holders must recommend that potential

consumers visit a store for a Custom Fitting but if consumers do not
wish to do so, they may place an order without a Custom Fitting; and

. by USA online retailers — several US Ping authorised retailers sell

online without requiring prior Custom Fitting and have the ability to ship
to the UK.38% The number of customisable options does not prevent
Ping Custom Fit Clubs being sold online in the US and Ping could
require retailers to add extra customisable drop down boxes on their
websites.

Therefore, Custom Fit Clubs in general, and in particular Ping Custom Fit
Clubs, are a product which can be, and are, sold online and can be and are
sold without a Custom Fitting.

Pre-sales Custom Fitting service

Custom Fitting is a practice which is prevalent across the industry. Other
leading manufacturers including Callaway, Mizuno, TaylorMade and Titleist,
offer Custom Fit clubs and promote the benefits of Custom Fitting.3%¢ Many
retailers promote the benefits of Custom Fitting and invest in a range of
facilities such as driving range bays and launch monitors to carry out Custom
Fittings across a number of brands.3®” Ping’s Managing Director told the
CMA, ‘everybody custom fits...If you’ve been into a retail shop, you'll see
that we’re not the only custom fit company ... all of our competitors custom

384 Indeed Ping estimates that around [$<]% of customers have a custom fitting before purchasing a Ping golf
club and therefore logically around [3<]% of customers buy Ping golf clubs without having a custom fitting, Ping’s
response to question 4 of the CMA'’s section 26 notice dated 21 December 2016, paragraph 12, URN A0953.1.
385 See paragraph 3.126.

386 See paragraph 3.34.

387 See paragraph 3.37 and 3.25.
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fit and | would say over the last ten years their investments in custom fitting
have grown significantly as well. 38

(vi)  Consumer demand for buying Custom Fit Clubs online

4.69. The CMA finds there is significant consumer demand to buy Custom Fit
Clubs online. The SMS Survey Results Extract indicates that on average
over 10% of the surveyed golfers reported purchasing golf clubs online,38°
with the proportion of golfers who have had a Custom Fitting purchasing
online being even bigger, at around 15% on average.3%

4.70. Online sales are an important and established channel for golf equipment
generally.?%" Some Account Holders told the CMA there was consumer
demand for purchasing Ping golf clubs online and that consumers value
having a ‘convenient purchasing facility rather than having to phone us when
we are only open’3%2 Consumers can benefit from being able to order golf
clubs from a range of competing Account Holders online. For example, there
may be consumers who wish to (i) shop around; (ii) purchase a replacement
Custom Fit Club; (iii) already know their specifications from a previous
Custom Fitting; or (iv) the bricks and mortar retailer may not have the
product in stock.

4.71. Ping submitted that: ‘Ping does not deny this [that there is demand for
purchasing golf clubs online]: that is why it had to consider the position on its
Internet policy. To the extent that there is such demand, customers are able
to choose from a wide variety of non-Ping clubs to purchase online, [...]. In
relation to Ping golf clubs, Ping’s consistent and clear policy has been that
the optimisation of this equipment to maximise its benefits to the consumer is
to have clubs custom fitted following a face-to-face interaction’.3*® The key
point is that Ping golf clubs are a product for which there is demand from
consumers to purchase online. Ping admits that the product could be sold
online but that it chooses to prevent the sale in order to protect its
commercial policy of promoting Custom Fitting.

388 Transcript of interview with the Managing Director dated 10 March 2016, page 19, URN A0863.

389 The proportions of online purchases vary by club type, for instance [10-20]% of surveyed golfers reported
buying a fairway wood and hybrid online, drivers were bought online by [10-20]% of golfers, wedges and putters
were bought online by [10-20]% and irons were bought online by [1-10]% of surveyed golfers, SMS Survey
Results Extract, pages 24 — 29, URN A0949.4. This figure may well not reflect actual volumes of golf clubs sold
(ie only the fact that the proportion of surveyed golfers have bought a golf club online in the past) and it is used
as a proxy only.

3% The proportion of online purchases by surveyed golfers might be even larger, given that some of those sales
might be captured by other categories, eg American Golf. On the other hand, the SMS survey was conducted
online only, therefore possibly overestimating the proportion of customers who would purchase golf clubs online.
391 See paragraphs 3.50 to 3.51.

392 See paragraph 3.117.

393 See paragraph 12 of Ping's Response to the Letter of Facts, URN A0992.1.
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(vii)  Golf club sale channels and the importance of the internet for retailers

4.72. For a number of retailers online sales of golf clubs make up a significant
proportion of their total sales and represent an important retail channel.3%*

4.73. A number of UK Account Holders operating online sell Ping golf clubs to
consumers in other EU Members States, demonstrating that there is a
demand to purchase Ping golf clubs cross-border by such consumers.3%

4.74. Other manufacturers promote the existence of their authorised online
retailers. For example, Callaway has an ‘Authorised Online Retailer
Information’ webpage linking to its authorised retailers and provides them
with an accreditation logo to display on their websites:3%

U\law‘,
cLuUBS BALLS ACCESSORIES v W TEAM MEDIA CUSTOM FITTING

Callaway Golf Europe Authorised Online Retailer Information

@\E’%&
AUTHORISED
SOFTGOODS
#-RETAILER

g\ay,
N

AUTHORISED:
ON-LINE
RETAILER

When purchasing new current Callaway Golf products online, always look for this Callaway Authorised On-line Retailer accreditation
logo.

If the accreditation logo is not displayed on a website then Callaway Golf Europe has not authorised that retailer to sell Callaway golf
products in this way.

4.75. To facilitate online sales a number of Account Holders, offer a range of
options for consumers (ie a selection of choices above the standard options
of right/left hand, flex and loft angle) to enable them to purchase Custom Fit
Clubs online. These options assist consumers wishing to purchase online,
including those consumers who have had a Custom Fitting. See, for
example, TaylorMade being sold on [Account Holder’s] website 3% and a
screen shot of [3<] (a US based authorised internet retailer) selling Ping golf
clubs online.3®® The latter provides an example of how Ping golf clubs could
be sold online by its Account Holders.

3% See paragraph 3.51.

395 See Section 3, part IV.

3% See screen shot of Callaway’s website at A280060. Ping Inc. provides its US retailers with such a logo
indicating that the company is an AIR, for use on their transactional websites, for example: [¥<] website (URN
A280070) and [$<] (URN A280075).

397 [Account Holder], an Account Holder, offering TaylorMade Custom Fit golf clubs for sale online — [Account
Holder] also lists Ping golf clubs on its website and could also supply Ping Custom Fit Clubs were the ‘Add-to-
Basket’ button activated, A280068 [Account Holder] screen shot.

398 Screen shot of US Ping Retailer [5<], offering a Ping golf club with a range of options for consumers to enable
them to purchase Custom Fit Clubs online, URN A280072.
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4.76. The CMA finds that the Online Sales Ban contained within the Agreements
restricts competition for passive sales for Ping golf clubs,3®® notwithstanding
that advertising the availability of Ping golf clubs and their prices and
telephone sales are not prohibited. Consumers cannot click-to-basket and
complete the transaction and this reduces, by its very nature, the ability and
incentives of retailers to attract and win consumers’ business using the
internet. In particular, retailers cannot attract consumers to buy Ping golf
clubs online by offering better prices or a quality online service, as the
absence of click-to-basket functionality removes the possibility for the goods
to appear on digital comparison tools. The CMA finds that the internet is an
important sales channel for distance sales of golf clubs and the Online Sales

399 Guidelines on Vertical Restraints defines passive sales at paragraph 51: ‘responding to unsolicited requests
from individual customers including delivery of goods or services to such customers. General advertising or
promotion that reaches customers in other distributors' (exclusive) territories or customer groups but which is a
reasonable way to reach customers outside those territories or customer groups, for instance to reach customers
in one's own territory, are considered passive selling. General advertising or promotion is considered a
reasonable way to reach such customers if it would be attractive for the buyer to undertake these investments
also if they would not reach customers in other distributors' (exclusive) territories or customer groups.’
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Ban removes the advantages for consumers of online retail, for the following
reasons:

e Consumers cannot complete a purchase online, making it more difficult
for consumers to access a greater number of product offerings than
may be available in their local geographic area.*%© Although consumers
have the option of call to order (to complete a sale over the telephone),
the evidence indicates that this is not a popular alternative and
consumers are less likely to complete a sale if they need to ‘Call to
Order’ rather than placing an order by click-to-basket due to the
reduced convenience (eg having to complete the sale during store
opening hours). Ping told the CMA that it considers: ‘telephone orders
are — probably - an extremely minuscule amount of business. *°! This is
consistent with what the Complainant told the CMA, that ‘[o]verall, only
about 1% of our orders are taken over the telephone which shows that
it is a marginal sales channel for us by comparison with purely remote
internet sales.’#%?

e Consumers cannot compare the prices of Ping golf clubs via digital
comparison tools (eg price comparison websites) because Ping’s
Account Holders are not listed on comparison shopping websites (eg
Google shopping, Shopzilla and pricerunner.co.uk).4%3 Whilst Account
Holders can advertise the price of Ping golf clubs online, consumers
cannot use Google shopping or other online comparison tools to
compare prices between Account Holders, thus restricting comparison
options available to consumers.*%* The consequence of this is that in
order to compare prices across Account Holders offering Ping products,
consumers must rely on search engine searches for Ping golf clubs to
generate website listings for Ping Account Holders with a website.
Where they find websites, they must search each one and note down
prices before deciding whether they wish to visit one (potentially limited
by location) or telephone to place an order.

400 See AG Mazak Opinion set out in paragraph 4.49 above.

401 Qral Hearing Transcript, page 50, lines 22-23, URN A0952.1.

492 Complainant Witness Statement, URN A270022, paragraph 58. In contrast, approximately [<]% of the
Complainant’s overall sales are online, Complainant Witness Statement, URN A270022, paragraph 7. See also
record of telephone call with [Account Holder], URN A230015, paragraph 9 (/An Account Holder] explained that
he got very few telephone orders ... [he] could not recall any PING irons being sold over the phone).’

403 See Complainant’s Witness Statement, paragraph 60.5, URN A270022: ‘[..] we cannot advertise on Google
shopping. To advertise on Google shopping, it is necessary to be able to purchase the product entirely online.
Given that consumers cannot do this for [...] Ping clubs, Google shopping prevents us from promoting those
clubs [...]. This means that the Complainant loses wider internet visibility for existing and, more importantly, new
clients.’

404 See paragraph 3.58.
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e Online retailers’ sites are accessible 24 hours a day unlike bricks and
mortar retailers which will not be open 24 hours a day, nor have
sufficient resources to answer multiple simultaneous calls from
customers or to answer calls from overseas customers in other
languages.

e For sales from consumers outside of the UK, online retailers’ ability to
compete for sales will be reduced because consumers may be less
likely to call/do not speak the language of the retailer.

e The ability to have websites with a choice of multiple languages in
which content can be displayed (or with country appropriate domain
names) facilitates passive sales to consumers in other EU member
states.

The Online Sales Ban restricts competition irrespective of whether Account
Holders may advertise online

4.77. Ping submitted that a distinguishing feature of the Online Sales Ban is that
‘retailers are permitted to advertise (i) the fact that they sell PING Hardware;
and (ii) the price of PING Hardware products on their websites% as is the
fact that ‘Retailers are allowed to sell all PING Soft Goods online (subject to
obtaining authorisation from PING)’.4°6407 Ping submitted that what is
restricted is the ‘click-to-buy’ functionality. The Court of Justice in Pierre
Fabre identified the restriction in issue was a requirement that ‘de facto
prohibits the authorised distributors from any form of internet selling’.4%®

4.78. As set out above it is the restriction on internet selling which ‘reduces the
ability of an authorised distributor to sell the contractual products to
customers outside its contractual territory or area of activity’ and ‘is therefore
liable to restrict competition in that sector .9 As such, a restriction of online
sales ‘at the very least has as its object the restriction of passive sales to
end users wishing to purchase online and located outside the physical
trading area of the relevant member of the selective distribution system’ 410
The fact that the Online Sales Ban could have had more restrictive features

405 \Written Representations, paragraphs 35 and 137, URN A0921.2.

406 \Written Representations, paragraph 35, URN A280005.

407 Ping submitted the Online Sales Ban should be distinguished from the OFT’s decision in CE/9578-12 Roma (5
August 2013) because the ‘outright ban on internet sales including a ban on advertising prices on the internet
(paragraph 2.100)' Written Representations, paragraph 122 and fn.143, URN A0921.2.

498 Pjerre Fabre, paragraph 37.

499 Pjerre Fabre, paragraph 38.

410 Pjerre Fabre, paragraph 54.
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does not change the CMA’s assessment that a prohibition of online sales
restricts competition for sales on that channel.*'"

Impact on inter-brand competition

4.79.

4.80.

4.81.

Ping submitted that ‘it is also difficult to see in what respects the Internet
Policy restricts competition when looked at in its economic context.’*'? Ping
submitted that this is because ‘when one looks at the high levels of inter-
brand competition on the market ... ‘the market is highly competitive and
relatively fragmented: there is no suggestion in the SO that PING or any
other manufacturer has market power.’*'3 Ping suggests the context of other
manufacturers offering golf clubs without a Custom Fitting means that ‘if a
consumer does not wish to purchase a Custom Fitted club, he or she may
simply purchase a club from a different manufacturer (either online or from a
bricks and mortar store).’*1*

In that context Ping submitted its commitment to promoting Custom Fitting,
reflected in its Online Sales Ban, means ‘the effect of PING’s customisation
policy is therefore to increase, not reduce, consumer choice, and it is difficult
to see in what “obvious” respect competition has been materially hindered
(as would be required to support an object case).’*'® Ping submitted ‘In truth,
the extent of the SO’s case on an alleged restriction of competition sufficient
to rise to the level of an object infringement is that not allowing Internet sales
affects the ability of retailers to sell PING clubs out of hours or out of
territory.’*18 In light of this, Ping submitted that ‘for the reasons set out at
paragraphs 63-84 [of its Written Representations], [the Online Sales Ban] ...
can therefore be objectively justified as promoting inter-brand competition
and increasing quality and choice in golf club hardware and fitting’ 4"

The CMA disagrees and finds that the nature of the Online Sales Ban
contained within the Agreements, assessed in its legal and economic context
(as described in paragraphs 4.57 to 4.76 above), is to restrict the ability of

41" Had the Agreements also included a ban on advertising prices of golf clubs online or continued to apply to
Soft Goods as well, that would have been likely to have been reflected in the CMA’s approach to setting the level
of the penalty.

412 Written Representations paragraph 86, URN A0921.2. Ping makes a similar summary of its submission in 3.b.i
of its Written Representations.

413 Written Representations paragraph 87, URN A0921.2.

414 Written Representations paragraph 88, URN A0921.2.

415 \Written Representations paragraph 88, URN A0921.2.

416 Written Representations paragraph 89, URN A0921.2.

417 Written Representations paragraph 136, URN A0921.2. In its response on the Letter of Facts, Ping affirmed its
contention that its ‘Internet Policy has no adverse effect on competition or consumer choice. If consumers do not
wish to have the full benefits of Ping’s customisation, they have a large number of inter-brand alternatives, often
at the same retail premises or website and ‘Ping’s Internet Policy therefore does not adversely affect inter-brand
competition or consumer choice’, at paragraph 2(c) and 10 of the response to the Letter of Facts, URN A0992.1

89



Account Holders to compete for ‘out of territory’ sales or to make passive
sales via the Internet which, in the absence of an objective justification,
constitutes a restriction of competition by object.

4.82. The CMA rejects Ping’s contention that the restriction of intra-brand
competition for Ping golf clubs resulting from the Online Sales Ban can be
justified by virtue of an alleged increase in inter-brand competition. For this
to be the case, it would have to be demonstrated as part of the assessment
of objective justification that the particular restriction of intra-brand
competition was objectively necessary for the attainment of a legitimate goal
capable of improving inter-brand competition (see section Il below).#'8 If that
were not the case, such ‘trading off’ may be assessed under Article 101(3).
In any event, as Ping did not provide evidence to support its submissions,
the CMA is unable to give any weight to these claims.41®

M. Objective justification

4.83. Following its specific examination of the context of the Online Sales Ban,
and having regard to the properties of the products at issue, the CMA finds
that the Online Sales Ban contained within the Agreements is not objectively
justified.

a. Ping’s submissions on objective justification

(i) Promotion of Custom Fitting

4.84. In its Written Representations and at the Oral Hearing, Ping told the CMA
that its Internet Policy, and its Online Sales Ban, are objectively justified as a
‘product of*20 or ‘corollary’ of Ping’s ‘overall policy on customisation, and is
therefore a fundamental part of the goods that PING sells™*?" and can
therefore ‘be objectively justified as promoting inter-brand competition and
increasing quality and choice in golf club hardware and fitting’.#%2 In its Draft

418 This is consistent with paragraph 38 of AG Wahl’s opinion in Coty Germany, which, having identified the Court
of Justice’s case law on selective distribution, noted this applied only where the measures were ‘essential’.

419 Guidelines on Vertical Restraints paragraph 154.

420 Written Representations, paragraphs 65 to 71, URN A0921.2.

421 Written Representations, paragraph 62, URN A0921.2.

422 Written Representations, paragraph 136, URN A0921.2, Ping also submitted that the CMA ‘should have
considered the Internet Policy in the context of PING’s Custom Fitting Policy. If it had done so, it would have
found for the reasons set out at paragraphs 63-84 [of Written Representations] above that the Internet Policy is
simply a corollary of the Custom Fitting Policy’. See also Written Representations paragraphs 3.b.i, 64 and 106.
Furthermore, Ping submits that the ‘Internet Policy was not pursued in isolation or for some nefarious competition
purpose but was always part of the Custom Fitting policy. The point was simply that in a (then) new world of e-
commerce there was a need to adapt Internet sales to reflect the Custom Fitting policy.” Written Representations,
paragraph 73, URN A0921.2.

At one stage during the Oral Hearing, Ping’s representative framed the objective as being one of ensuring
custom fitting. Oral Hearing Transcript, page 62, lines 3 and 4, URN A0952.1.0ral Hearing Transcript, page 52,
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Penalty Statement Written Representations, Ping stated that the aim of the
Online Sales Ban is the ‘legitimate aim of maximising custom fitting of its
clubs.4?3

4.85. Ping acknowledged at the Oral Hearing that its Online Sales Ban may
restrict competition, but submitted that where such a restriction pursued a
legitimate aim this could be justified. Ping’s Counsel told the CMA: 424

‘So, to be clear, we do say - we do not shy from this - that if there is a
legitimate aim there may well be in that context some restrictions on intra-
and inter-brand competition, there may well be in that context if it is an
internet sales restriction, some restriction on passive selling, but if there is a
legitimate aim it essentially trumps all of that and there cannot be an object
linfringement] if overall seen in context there is a legitimate aim’.

4.86. In particular, Ping submitted that ‘the object of the Internet Policy is to
promote face-to-face individual Custom Fitting, which is pro-competitive
because it increases club quality and consumer choice, all of which foster
inter-brand competition’ .#?®> To support that submission Ping submitted
evidence that a Custom Fitting produces an improved product for
consumers, in that a consumer who has a golf club tailored to their individual
specifications will play better golf.#?® Ping submitted that the long-standing
‘Custom Fitting policy predates the Internet Policy’*?” and that this was

lines 8 to 12, URN A0952.1. However, this goes further than the remainder of its submissions which refer to
promoting or maximising the use of customs fitting. Moreover, the CMA finds that Ping’s Internet Policy is
incapable of ensuring that Customs Fitting takes place: as described in paragraph 3.26, there is no contractual
requirement that Ping golf clubs are sold only after a face to face Custom Fitting.

423 Paragraph 16, page 5, Draft Penalty Statement Written Representations, URN A0963.2. See also paragraph
5, 6, 22 and 44 of the same document.

424 Oral Hearing Transcript, page 34, lines 10 to 15, URN A0952.1.

425 Written Representations, paragraph 3.b.i., URN A0921.2. Ping submitted that the Online Sales Ban operates
to achieve that promotion by requiring a consumer to purchase Ping golf clubs from an Account Holder either in-
store, or by telephone, where the Account Holder has agreed to offer a Custom Fitting service and had agreed to
‘strongly recommend’, ‘be proactive’ and ‘do everything reasonable to persuade the consumer of the benefits of
Dynamic face-to-face Custom fit. (Clause 12 Internet Policy and Clause 13 Dynamic Face-to-face Custom Fitting
Policy as reproduced in paragraph 32 and 33 of Written Representations.)

426 Written Representations, paragraph 138, URN A0921.2 ‘PING’s Internet Policy (as part of its overall Custom
Fitting Policy) promotes competition by allowing it to offer technically superior clubs to those of its competitors,
thereby increasing consumer choice’. See also Written Representations, paragraphs 25 and 26, [<], Oral
Hearing Transcript, page 65 lines 23-25, page 66 lines 1-9 and 22 — 25 and page 67 lines 1 — 2, and [¥K]
statement, paragraphs 11, 18 — 20 and 30 and [¥<], Oral Hearing Transcript, page 28 lines 11 - 12 and 17, and
page 29 lines 2 — 3. These points are broadly supported by available evidence of customers’ views, which agreed
that Custom Fitting could significantly improve their game, eg US Golf Datatech Study, p 92 or SMS’ report
submitted by Ping shows that [70-80]% of surveyed UK golfers consider custom fitting for irons as important or
very important (November 2016, p.14).

427 Qral Hearing Transcript, page 35, lines 16 to 18, URN A0952.1.
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reflected in the contemporaneous documents and ‘has been a consistent,
clear and unambiguous communication at all times’.4%®

4.87. Ping submitted that the Internet Policy was ‘tightly tailored’ to achieving its
objective of selling Custom Fit Clubs, and did not prohibit the sale of Ping
Soft Goods, nor the advertising of golf clubs and their respective prices
online.*?® Ping further submitted that ‘the internet ban is one of the strongest
messages that we can send to the consumer that they should be custom-
fitted, and if that in any way is weakened and fewer people are custom-fitted,
that cannot be a good thing for the consumer.’*3° Ping acknowledged that
despite the benefits to consumers of being fitted, and the promotion efforts of
its Account Holders, some consumers choose not to undertake a Custom
Fitting before purchasing Ping golf clubs; and that Account Holders were
able to sell Ping golf clubs to those consumers.43

(ii) Brand image

4.88. Ping also submits that it ‘has built its brand image as a manufacturer which
sells customised clubs™32 which ‘adds to the prestige of PING’s brand in the
UK/EU“*® and that a legitimate aim*** of the Online Sales Ban, was as
reflected in the Terms and Conditions of Sale ‘to protect the PING brand’.
Ping submitted that the risk of a consumer buying incorrectly fitted clubs
from an internet purchase is high, stating:

428 Oral Hearing Transcript, page 36, line 17 to 18, URN A0952.1. This is consistent with the explanation Ping’s
Managing Director gave to the CMA, that the Internet Policy is part of Ping’'s Custom Fitting policy and the
Custom Fitting policy came first: ‘/ would say that the Internet policy is part of our custom fit policy... what came
first is our custom fit policy or our custom fit philosophy in policies. What came after was the Internet policy to
support custom fittings so it came about in that sequence not the other way round’, Transcript of interview with
the Managing Director dated 10 March 2016, page 87, URN A0863.

429 Written Representations, paragraph 35, URN A0921.2.

430 Oral Hearing Transcript, paragraph 63 lines 14 to 17. See also, Oral Hearing Transcript, page 7, lines 16 to
21. See, also Presentation by Ping at the State of Play Meeting held on 17 December 2015, slide 5 URN A0826
which states: ‘Ping is certain that not allowing Ping Clubs to be sold directly on the internet sends out the
strongest possible message to the consumer that everyone should be face-to face dynamically custom-fitted
before they purchase.’

431 Ping told the CMA it was on a ‘journey’: ‘In an ideal world, we would like everybody to be 100 per cent custom-
fitted. So, it is part of the process of educating all of the consumers to think like that, because it is in their best
interests... All of that anecdotal evidence suggests to us that the demand from the consumer to be custom-fitted
is something that is increasing’, Oral Hearing Transcript, paragraph 51, lines 11 to 22, URN A0952.1.

432 Written Representations, paragraph 146, URN A0921.2

433 Written Representations, paragraph 86, URN A0921.2. See also paragraph 3.a ‘Custom fitting is at the core of
what the company offers: it combines world-class hardware with the expertise of an individual, face-to-face fitting
process conducted at the retail level. PING simply does not wish to sell non-customised clubs (ie hardware
without a fitting process) because to do so would result in an inferior product being placed in consumers’ hands,
which in turn would adversely affect PING'’s reputation and brand.’

434 Ping submit ‘there can be no serious doubt that (i) PING has a genuine and long-standing commitment to
Custom Fitting; and (ii) customisation is central to PING’s brand and the golf clubs it sells’, (Written
Representations, paragraph 13) suggesting ‘it is a long-term investment in reputation and a form of branding that
has borne clear dividends’ (Oral Hearing Transcript, page 57, line 12, URN A0952.1).
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‘the purchase of incorrectly fitted clubs would also be detrimental to PING as
the consumer would be unhappy with the brand and unlikely to purchase
PING again in the future. PING’s reputation and brand image, as the leading
manufacturer of custom fit clubs, would be irreparably damaged. PING only
wants to sell custom fit clubs’ 43°

(i) Free riding

4.89. Ping submitted that the Online Sales Ban enables it to resolve a ‘free rider’
problem in terms of ensuring that its Account Holders have appropriate
incentives to invest in Custom Fitting and that it would not be commercially
sustainable for Account Holders to make investments in equipment and
facilities if a potential customer could obtain a Custom Fitting in a bricks and
mortar store and then order the same clubs online. Ping submitted ‘the
system would very quickly collapse without some incentivisation for the
retailers who make the effort to try to secure the sale’ 43

4.90. Ping submitted that it, and its Account Holders, make substantial
investments in Custom Fitting which would not take place without the Online
Sales Ban:#%/

‘the reason why there needs to be integrity of custom-fitting and the Internet
Policy is that you can very well see the free-rider issue, because if | have
invested in all of this equipment, if | have given up an hour of my time to fit
that consumer, then he or she can take away the specifications and get them
from a retailer who has done nothing, very quickly the whole thing collapses.’

4.91. Ping submitted that it makes significant investment in supporting the
provision of Custom Fitting services by Account Holders.438

435 Written Representations, paragraph 173, URN A0921.2. Ping told the CMA this was supported by evidence
from Account Holders, and identified the following evidence as referred to in the SO: ‘It is very important for the
customer to be able to purchase the right club for their needs and they would be able to do this with a custom
fitting, if a customer did not do this they may purchase a club which was not suitable for their needs and believe
that the PING brand was rubbish but actually the club was not suitable for their needs.” Note of CMA call with
[Account Holder] (18 November 2015), document A190003, and transcript of interview with the Managing
Director dated 10 March 2016, (A0863, p.85 (lines 9-22); ‘... the ban on internet trading has an impact ... that
more and more customers are face to face custom fitted than would be otherwise and so it’s a positive thing to
PING. | think we've said that probably in the short term if we didn’t have the ban there may be an increase in
sales to PING but in the long term there’d probably be a decrease in sales to PING and be detrimental to the
brand because more consumers wouldn’t be custom fitted therefore more consumers would have the risk of
having clubs that are not right for them. Therefore, the consumer’s game would be impacted. Therefore, their
satisfaction in their clubs and the PING brand would be impacted.’

436 Oral Hearing Transcript, page 47, lines 16 and 17, URN A0952.1.

437 Oral Hearing Transcript, page 47, lines 8-12, URN A0952.1.

438 Oral Hearing Transcript, page 68, lines 23-25 and page 69, lines 1-2, URN A0952.1, see also paragraphs 175
and 176 of Written Representations where it lists the investments it makes in its Fitting Centre, demo days,
training courses for consumers, Advanced Fitting System clubs and training for Account Holders.
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4.92. Ping has identified the following types of investment by Account Holders in
Custom Fitting (see paragraph 3.71 for more detail):

o Custom Fitting might take from 30 to 90 minutes and Account Holders
will need to employ staff, including assistant golf professionals, and
invest in time (including training time for staff) to provide these
services.*3

o Investments in Custom Fitting facilities, eg special studios or fitting
academies with golf simulators.*4? Ping estimates that such
investments might range from a few thousand pounds to convert an
existing area to £100,000 or more for a new building or extension.**!

° Investments in Custom Fitting equipment, such as TrackMan and
launch monitors.44? Ping estimates that these investments can range
from around £5,000 for a basic CG2 monitor to around £17,500 for a
standard Trackman monitor.#43

b. Assessment of Ping’s submissions on objective justification

4.93. For the reasons set out below the CMA finds that the Online Sales Ban
contained within the Agreements is not objectively justified in the context of
its selective distribution network.444

4.94. The Court of Justice in Pierre Fabre held that the online sales ban in that
case amounted to a restriction by object unless it was objectively justified.
However, the Court of Justice’s ‘points of interpretation’ for the referring
court are set out only in very brief terms, stating at paragraph 43 that the test
was whether the restrictions of competition resulting from the ban ‘pursue
legitimate aims in a proportionate manner.’

4.95. The CMA has applied the principle of proportionality, using the framework
laid down by the Court of Justice in Fedesa quoted in paragraph 4.42 above.
In a competition law context Roth J has observed that ‘proportionality is

439 Oral Hearing Transcript, page 70, lines 8 — 15, URN A0952.1.

440 Oral Hearing Transcript, page 70, lines 15 — 17, URN A0952.1.

441 Ping’s response to the letter from CMA dated 3 November 2016, page 4, URN A0949.2.

442 Oral Hearing Transcript, page 70, lines 17 — 19, URN A0952.1.

443 Ping’s response to the letter from CMA dated 3 November 2016, pages 4 — 5, URN A0949.2.

444 The CMA has not prioritised an investigation into Ping’s selective distribution system. In assessing Ping’s
representations, the CMA is therefore proceeding on the basis that Ping Custom Fit Clubs are the type of high-
quality product which could in principle necessitate the adoption of a selective distribution network, and that the
criteria Ping has adopted could in principle be objective and qualitative and applied without discrimination
uniformly for all potential resellers (see Pierre Fabre, paragraph 43). The CMA’s analysis focuses on whether the
Online Sales Ban is a necessary and proportionate restriction in the context of such a system of selective
distribution.
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4.96.

inherently a matter of fact and degree.’**®> More generally, in R (Lumsdon) v
Legal Services Board**¢ Lord Reed and Lord Toulson (with whom Lord
Neuberger, Lady Hale and Lord Clarke agreed) explained that:44”

‘Proportionality as a general principle of EU law involves a consideration of
two questions: first, whether the measure in question is suitable or
appropriate to achieve the objective pursued; and secondly, whether the
measure is necessary to achieve that objective, or whether it could be
attained by a less onerous method. There is some debate as to whether
there is a third question, sometimes referred to as proportionality stricto
sensu: namely, whether the burden imposed by the measure is
disproportionate to the benefits secured. In practice, the court usually omits
this question from its formulation of the proportionality principle. Where the
question has been argued, however, the court has often included it in its
formulation and addressed it separately, as in R v Minister for Agriculture,
Fisheries and Food, Ex p Fedesa (Case C-331/88) [1990] ECR 1-4023.

In light of the jurisprudence of the Court of Justice and domestic courts,*48
the CMA has assessed the following four questions:

i.  does the Online Sales Ban pursue a legitimate aim; 44

ii. isthe Online Sales Ban suitable or appropriate to pursue any such
legitimate aim; 4%

ji. is the Online Sales Ban necessary to pursue that aim? 4% In
particular:

e are there realistic alternatives and, if so, are they suitable or
appropriate to meet the legitimate aim in question?

e are those alternatives less restrictive than the Online Sales
Ban?

445 Streetmap.EU v Google Inc [2016] EWHC 253 (Ch), paragraph 149.

446 2015] UKSC 41, paragraph 32.

447 [ umsdon, paragraph 33.

448 | umsdon, paragraph 34.

449 See eg R (British American Tobacco) v Secretary of State for Health [2016] EWHC 1169 (Admin), paragraph

428.

4%0 This is consistent with the explanation in Lumsdon, albeit as set out above, the CMA considers it is helpful to
split the ‘first question’ into two parts for transparency of its assessment.

451 The exercise of assessing ‘whether the measure is necessary to achieve that objective, or whether it could be
attained by a less onerous method’ is sometimes carried out by reference to whether or not there are ‘equally
effective’ alternatives, by which is meant ‘whether a less intrusive measure could have been used without
unacceptably compromising the objective’: Lumsdon, paragraph 105.
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4.97.

iv. is the Online Sales Ban proportionate stricto sensu, by which is meant
whether the burden imposed by the Online Sales Ban is
disproportionate to the benefits secured?4%?

The CMA has assessed Ping’s submissions on objective justification based
on: (i) promoting Custom Fitting/protecting Ping’s brand image (at
paragraphs 4.98 to 4.149 below) and (ii) addressing a free rider problem (at
paragraphs 4.150 to 4.155 below) in turn below.

CMA’s assessment of whether promoting Custom Fitting/protecting Ping’s
brand image, objectively justifies an Online Sales Ban

(i)
4.98.

4.99.

4.100.

Does the Online Sales Ban pursue a legitimate aim?

The CMA’s findings are set out below in relation to the legitimate aims of
promoting Custom Fitting and protecting Ping’s brand image advanced by
Ping in its submissions.

The CMA finds that Ping’s aim to promote Custom Fitting is a genuinely held
commercial concern, reflected in its contemporaneous documents and that
Ping adopted the Internet Policy containing the Online Sales Ban to support
its Custom Fitting Policy. The CMA'’s conclusion is that promoting a Custom
Fitting service in the distribution of a high-quality or high-technology product,
such as a Custom Fit Club, in principle, constitutes a legitimate aim.*53
Moreover, the distribution of Ping Custom Fit Clubs could necessitate
adopting an appropriate system of selective distribution.*%* Systems of
selective distribution, which require retailers to meet specified service and
quality standards, are commonly adopted to achieve such an aim, including
in the sale of Custom Fit Clubs and other sports equipment.

In Pierre Fabre the Court of Justice, when considering the adoption of a
'contractual clause ... prohibiting de facto all forms of internet selling’,*®
held, at paragraph 46, that ‘the aim of maintaining a prestigious image is not
a legitimate aim for restricting competition and cannot therefore justify a
finding that a contractual clause pursuing such an aim does not fall within
Article 101(1) TFEU. In Coty Germany**® Advocate General Wahl

452 See Fedesa, paragraph 13; Tesco, paragraph 143; Lumsdon, paragraph 55.

453 Pjerre Fabre, paragraph 40, see also C-107/82, AEG Telefunken v Commission, EU:C:1983:293, paragraph
33, ‘legitimate requirements, such as the maintenance of a specialist trade capable of providing specific services
as regards high-quality and high-technology products’.

454 The CMA has not in this investigation prioritised investigating whether all of the actual terms of the Ping
system are necessary terms based on qualitative criteria, laid down uniformly for all potential resellers and not
applied in a discriminatory fashion.

455 Pjerre Fabre, paragraph 42.

456 Coty Germany, paragraphs 75-93.
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4.101.

(ii)

4.102.

4.103.

considered paragraph 46 did not mean that selective distribution systems
designed to preserve the brand image of the products must necessarily be
caught by Article 101(1) TFEU. According to the Advocate General, the
Court’s conclusion that the aim of maintaining a prestigious image is not a
legitimate aim for restricting competition should be understood in the context
of a review of the proportionality of the clause at issue in Pierre Fabre.*%’
That is also the context in which the issue arises in the present case.

On the facts of the present case, Ping’s representation that it has ‘built its
brand image as a manufacturer which sells customised clubs’ is inextricably
linked with its aim of Account Holders promoting the Custom Fitting to
consumers. The objective of preserving brand image is not said to be
separable from Custom Fitting. Consequently, the question as to whether or
not the aim of protecting Ping’s brand image, as distinct from promoting
Custom Fitting, is legitimate does not arise in this case.

Is the Online Sales Ban suitable or appropriate to pursue any such legitimate
aim of promoting Custom Fitting?

The Online Sales Ban ensures that consumers can only buy in store or over
the phone. This provides Account Holders with an opportunity to promote
Custom Fitting in line with their contractual obligation to do so. However, the
CMA finds that the Online Sales Ban is likely to have only a limited effect in
increasing the proportion of customers having a face to face Custom Fitting,
for the reasons set out below.

Ping submitted that the Online Sales Ban leads to more customers having a
Custom Fitting than would be the case without the Online Sales Ban.*%® Ping
estimated that around [$<]% of Ping’s customers have a Custom Fitting
before they purchase,*®® and argued that this figure is ‘appreciably higher
than the corresponding figure for custom fitting for all brands set out in the
SMS survey’, and that ‘Ping Europe’s levels of custom-fitting far exceed
those of other manufacturers’.46°

457 Coty Germany, paragraph 83.
458 Written Representations, paragraphs 81 — 82, URN A0921.2.
459 Ping’s response to question 4 of the CMA’s section 26 notice dated 21 December 2016, paragraph 12, URN

A0953.1.

460 Ping'’s response to the letter from CMA dated 3 November 2016, page 8, URN A0949.2.
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4.104. Ping contrasted this [3<]% figure with the [70-80]% of respondents to the
SMS Survey Results Extract who consider Custom Fitting of any brand of
club to be ‘important’ or ‘very important’.#61 It noted that:462

‘Ping infers [...] that such customers are likely to be custom-fitted. [...]
Given that Ping considers itself to be the market leader in custom-
fitting it is unsurprising that there is a difference between the general
rate of custom fitting for all clubs (extrapolated from the responses
provided to the SMS survey) and the fitting rate for Ping clubs. This
shows that Ping’s commitment to custom-fitting materially exceeds
that of any other manufacturer. This in turn shows why its Internet
Policy is justified.’

4.105. The CMA considers that there is considerable uncertainty about the reliability
of these estimates, and whether the [3<]% estimate for Ping’s customers is
comparable with the [70-80]% estimate for all other brands. The factors
discussed below indicate that it is difficult to quantify accurately the
magnitude of any increase in the number of Ping’s customers who undergo a
Custom Fitting as a result of the Online Sales Ban.

4.106. Ping’s estimate that [3<]% of its customers have had a face to face Custom
Fitting before purchase is based on its Account Holders’ estimates. The
accuracy of these estimates have not been verified by Ping. The evidence
the CMA has received directly from Account Holders is that not all of them
maintain detailed records on the proportion of their customers that have a
Custom Fitting before purchase.*®® Of the two Account Holders which had
kept contemporaneous records and provided data for 2015 to the CMA, the
records showed that 43% of Ping clubs were sold by [Account Holder] with a
Custom Fitting and 33% by [Account Holder 2].464 This casts doubt on the

461 Ping’s response to question 11 of the CMA'’s section 26 notice dated 21 December 2016, paragraph 28, URN
A0953.1.

462 Ping’s response to question 11 of the CMA’s section 26 notice dated 21 December 2016, paragraph 28, URN
A0953.1.

463 Ping submits that [Account Holder 1] estimates that [5<]% of their customers have a Custom Fitting (see
Amended annex 1 to Ping’s response to the CMA section 26 notice dated 21 December 2016, URN A0953.2).
However, in response to a CMA section 26 notice dated 9 February 2016, to Ping’s top four Account Holders (by
volume) seeking data the total sales of golf clubs (by value and by volume) in relation to (i) standard fit (clubs
where no static fit — ie over the phone or website - or dynamic fit — ie face to face fitting is undertaken), (ii) static
fit, and (iii) dynamic face to face fit for 2012- 2015, two provided this data (see [Account Holder] response to
section 26 notice dated 9 February 2016, URN [$<] and [Account Holder] response section 26 notice dated 9
February 2016, URN [$<]) and two indicated that they did not keep records of whether golf clubs had been
Custom Fitted before a sale was made ([Account Holder 1] and [Account Holder]). This was also confirmed by
[Account Holder 1] who told the CMA that it does not hold records recording whether customers have a Custom
Fitting (see note of call with [Account Holder 1] on 18 May 2016, paragraph 9), URN [é<]. [Account Holder]
informed the CMA that its till system does not allow it to record avenues of sales (ie specifically whether the club
was sold after a Custom Fitting), call note of 10 February 2016, URN [<].

464 See also paragraph 3.46 and data referred to in that paragraph.
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robustness of the [3<]% estimate which Ping submitted was provided to it by
its Account Holders in good faith.46°

4.107. The reliability of the ‘corresponding’ [70-80]% figure for other brands
submitted by Ping is also questionable:

e The figure refers to respondents’ views about the importance of the
Custom Fitting of irons.*%% Respondents’ views about the importance of
Custom Fitting may not be a good proxy for the proportion of customers
who have a Custom Fitting prior to purchasing. The respondents who
said that Custom Fitting was important may not have been through a
Custom Fitting process for each purchase of golf clubs they make.
Similarly, the respondents’ views that Custom Fitting is less important
do not automatically mean that they have not undergone a Custom
Fitting.

e The SMS Survey Results Extract cited by Ping does not distinguish
between brands or whether customisable options are offered in relation
to some or all of their golf clubs.*” It is therefore likely to include some
golf clubs which cannot be customised, thus, influencing the overall
proportion of customers who had undertaken a Custom Fitting
downwards.

e Other parts of the same SMS Survey Results Extract suggest different
figures for the rate of Custom Fitting of other brands. For example, the
SMS survey asked whether golfers had ever undergone a Custom
Fitting for different types of golf clubs and provided an overall figure
which indicated that [30-40]% of surveyed golfers had not. This
suggests that [60-70]% of the surveyed golfers would have had a
Custom Fitting at some point.468

4.108. Therefore, the magnitude of any difference in the proportion of customers
who undergo a Custom Fitting between Ping and other Custom Fit golf club

465 See paragraph 27, Ping's response to the Letter of Facts, URN A0992.1.

466 As referred to in paragraph 3.31.

467 For instance, the SMS Survey asked ‘For which, if any of the following clubs have you been custom fitted?’
with the following options to choose from: ‘Driver’, ‘Fairway wood(s)’, ‘Hybrid(s)’, ‘Irons’, ‘Wedge(s)’, ‘Putter’, and
‘None of these’; and ‘How important do you think it is to be custom fitted for the following clubs? (Please use a
scale of 1-5 where 1 = not at all important and 5 = very important)’ with the following choice options: ‘Driver’,
‘Fairway wood(s)’, ‘Hybrid(s)’, ‘Irons’, ‘Wedge(s)’ and ‘Putter’, see Annex 2. ‘SMS INC 2015 End of Year
Syndicated UK Questionnaire’ to the CMA’s section 26 notice dated 21 December 2016, pages 7 — 8, URN
A0953.3.

468 SMS Survey Results Extract page 22, URN A0949.4. The proportion of golfers who have had a Custom Fitting
differs by the type of golf club: of those surveyed [50-60]% had been custom fitted for irons, [30-40]% for a driver,
[20-30]% for fairway woods, [20-30]% for wedges, [10-20% for hybrids and [10-20]% for a putter, SMS Survey
Results Extract, pages 16 — 21, URN A0949.4.
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brands cannot be quantified with any accuracy on the basis of the evidence
provided.

4.109. Furthermore, even if Ping could establish that a higher number of its
customers undergo a face to face Custom Fitting than other Custom Fit Club
brands, Ping has not shown that this is a result of the Online Sales Ban. Ping
has not provided evidence to substantiate what additional proportion of its
consumers who have a Custom Fitting have been led to do so as a result of
the Online Sales Ban.4%°

4.110. Aside from the Online Sales Ban, several factors are likely to influence a
customer’s decision to undergo a Custom Fitting, including the quality of
Ping’s Custom Fit Clubs, the investments that it makes in advertising, the
benefits of Custom Fitting, its reputation for Custom Fitting and the
information provided to consumers.*’% These factors would continue to exist
in the absence of the Online Sales Ban.

4.111. The Online Sales Ban does not require that a Custom Fitting takes place
prior to a sale being completed; at most it provides an opportunity for a
conversation*’" during which Account Holders can promote the benefits of
Custom Fitting and seek to persuade consumers to have a Custom Fitting.

4.112. The CMA finds that there are factors other than the Online Sales Ban which
lead consumers to undergo a Custom Fitting. This is indicated by the
following:

e A significant proportion of Ping’s golf clubs are purchased without a
Custom Fitting despite the Online Sales Ban (paragraph 4.103).472473

469 Written Representations, paragraph 81, URN A0921.2. Ping submitted ‘more Customers are face to face
fitted than would be otherwise’. The CMA notes Ping submitted evidence that in the USA, where Ping Inc. allows
online sales, the Ping brand is considered the market leader in custom fitting (Written Representations,
paragraph 159, page 8 of the 2015 US Golf Datatech Report.

470 Transcript of interview with the European Sales Director dated 9 March 2016, URN A0864, page 8, Transcript
of interview with the Managing Director dated 10 March 2016, URN A0863, page 11, lines 9 to 17, ‘So primarily |
would say the biggest use of the Internet for us is for us to... we use it as an informative tool for our consumers. |
would say that's the biggest use, so they, consumers can go on and find out what the latest products are. You'll
find all kinds of things on there about PING's tour players; world-wide tour programme, you'll find huge amounts
of time and videos spent on explaining custom fitting and why people should be custom fit; and all of the new -
describing in detail all of the new- products and everything. So | would say first and foremost, it is an informative
tool for the consumer.’

471 As set out in the Internet Policy, see paragraph 4.46. See also paragraphs 3.118 to 3.119 regarding Ping’s
reasons for permitting telephone sales.

472See also paragraph 3.46 based on the data provided by two of Ping’s largest, [Account Holder] and [Account
Holder] and may not be fully representative of the whole market. Data supplied for 2015 indicated that 57% of
Ping clubs sold by [Account Holder] were done so without a Custom Fitting and 67% of Ping golf clubs sold by
[Account Holder] were sold with no Custom Fitting.

473 This is consistent with Ping’s statement that it is still ‘on a journey’ to have 100% of its customers custom fitted
before they buy, see Oral Hearing Transcript, page, 7 lines 9 — 10, URN A0952.1.
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Ping acknowledges that not all consumers will choose to take up the
service when it is promoted to them;*"*

e A significant proportion of other manufacturers’ clubs are purchased
after a Custom Fitting despite being available online (paragraphs 3.33
and 4.104);47°

e The take-up of Custom Fitting is actively promoted by other
manufacturers, without them having an online sales ban.*7®

4.113. Overall, whilst the CMA accepts that the Online Sales Ban is a suitable
means to promote Custom Fitting, it is likely to have only a limited effect in
increasing the rate of Custom Fitting by Ping’s Account Holders. However,
the Online Sales Ban may also lead to an increase in consumers visiting a
bricks and mortar store where they do not wish or need to do so (see
paragraph 4.70).

(iii)  Is the Online Sales Ban necessary to pursue the aim of promoting Custom
Fitting?

Are there realistic alternatives to the Online Sales Ban, and if so, are they suitable or
appropriate to meet the legitimate aim of promoting Custom Fitting?

4.114. In the context of Ping’s selective distribution system, the CMA finds that the
Online Sales Ban is not necessary to achieve its aims, as Ping has realistic
alternatives which, in the absence of any evidence to the contrary from Ping,
are suitable and appropriate to achieve its aim of promoting Custom Fitting,
whilst being less restrictive because customers may purchase Custom Fit
Clubs online.4"”

4.115. As set out in paragraph 4.43 the evidential burden of demonstrating the
Online Sales Ban is justified rests on Ping. Ping had not made out such a
case when submitting its Online Sales Ban was objectively justified in its
Written Representations and did not provide evidence that less restrictive

474 The CMA considers that there may be a variety of reasons why a consumer may choose not to have a
Custom Fitting by an Account Holder - they may have been previously fitted for their Ping clubs or as part of a
multi-brand fitting; they may be purchasing a replacement club; or the customer may be filling in gaps in a set of
irons for which they were previously fitted; or the consumer may simply not wish to commit the time to a Custom
Fitting prior to purchase.

475 See also paragraph 3.46. However, this is only based on the data provided by [¥<], [Account Holder] and
[Account Holder], and may not, therefore, be fully representative of the whole market.

476 See paragraph 3.34.

477 As set out in paragraphs 2.10 to 2.19, Ping was given an opportunity to make written and oral representations
on whether there were alternative measures available to it to pursue its aims. Ping declined to respond.
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4.116.

4.117.

4.118.

4.119.

4.120.

alternative measures to promote Custom Fitting were not available to it,
despite being specifically invited to do so0.4"8

Nevertheless, in the absence of evidence from Ping, the CMA has
considered whether there are realistic alternative measures available to
enable Ping to promote Custom Fitting without prohibiting online sales.

The CMA considers that the main alternative to the Online Sales Ban is to
permit Account Holders to sell online if an Account Holder can demonstrate
its ability to promote Custom Fitting in the online sales channel. Permitting
certain Account Holders to sell online would be an amendment to Ping’s
current selective distribution criteria ie it is assumed that Ping would continue
to require all Account Holders to offer Custom Fitting and facilities from
bricks and mortar premises.

Ping Inc. explained to the CMA that it only allows certain US online retailers
to sell online if they can demonstrate that they meet certain additional
requirements which demonstrate that they are committed to promoting
Custom Fitting (see paragraph 3.125). Furthermore, Ping already operates a
similar system in relation to the sale of Soft Goods in the UK, ie Account
Holders apply to become Internet Account Holders and Ping’s Internet
Monitor conducts a review of their websites including an assessment of the
quality of the website. A similar process could be adopted to ensure that
Account Holders have a suitable website to supply consumers with the full
range of Custom Fit options available in relation to each type of Ping golf
club.

In the following paragraphs we describe additional conditions which Ping
could include in its selective distribution criteria to authorise its Account
Holders to sell online.*"®

Additional condition (i) - promotion of Custom Fitting online: Ping could
require Account Holders which it permits to sell online to promote Custom
Fitting in much the same way as Ping requires them to do so when selling in
bricks and mortar stores or by telephone. In order to be accepted as an
internet retailer to sell Custom Fit Clubs online, Ping could include a
contractual requirement that such Account Holders must promote Custom
Fitting services online by displaying a prominent and clear advisory notice

478 Ping explained: ‘It bears emphasis in this connection that Ping Europe Limited has operated its business, and
the custom-fitting and internet policies, for decades now. It genuinely does not see any equally effective and
proportionate alternative that would reconcile the various objectives; if it did, it would have implemented it Letter
from Ping to the CMA dated 7 December 2016, URN A0950.1.

479 This is not an exhaustive list; these are illustrative examples of the way in which Ping could promote Custom
Fitting without the Online Sales Ban.

102



4.121.

4.122.

4.123.

4.124.

strongly recommending (promoting) that consumers take advantage of a
Custom Fitting service to achieve the potential benefits of Ping Custom Fit
Clubs before each purchase.

A number of Ping’s Account Holders who sell other manufacturers’ golf clubs
online, already take steps to promote Custom Fitting, eg offering a link to
book a free Custom Fitting session alongside their online offering. See for
example, [Account Holder 1] interactive button to click to [3<] before
purchasing:480

[5<]

Furthermore, some Account Holders already pro-actively promote the
benefits of Custom Fitting to consumers online on their websites. In the
below example [Account Holder] promotes its Custom Fitting services,
describes the advantages of Custom Fitting to all golfers, sets out the
packages and costs, and promotes the brands for which it is an approved
custom fitter, identifying the competing brands a consumer could be fit for
and select from in a session.*®’

[<]
[<]

As the examples of [Account Holder 1] and [Account Holder] websites
demonstrate, Account Holders that sell other brands of Custom Fit Clubs
online already have websites which promote Custom Fitting. Ping could
require Account Holders which it approves to sell its golf clubs online to
promote Custom Fitting on their websites and particularly on each page
listing Ping golf clubs for sale online. These examples demonstrate that such
an additional condition is realistic, would not be too onerous, and could be
implemented in practice.

In considering whether this approach would be effective in promoting
Custom Fitting, the CMA has had regard to Ping’s evidence that Custom
Fitting is increasingly popular across all brands in the market and is
something consumers increasingly want and are receptive t0.4%2 Ping has
identified the golfing press has recognised the benefits of Custom Fitting

480 Screen shot of [Account Holder 1] website, URN A280066.

481 [Account Holder], on its transactional website promotes the benefits of the Custom Fitting service it offers,
URN A280024. See URN A280068 for a screenshot taken in June 2017 which is consistent. See also paragraph
3.37 above which contains examples of the online statements made by retailers selling Custom Fit Clubs online.
482 See paragraphs 3.16 to 3.17 and paragraphs 3.28 to 3.39 regarding Custom Fit golf club manufacturers’ and
retailers’ public statements regarding the benefits of custom fitting.
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4.125.

4.126.

4.127.

before purchasing a golf club and promote that message to consumers.*83
This option would build upon Ping’s and the retailers’ existing efforts to
promote Custom Fitting, specifically on Account Holders’ websites.

Additional condition (ii) that approved internet retailers’ websites
provide customers with all available Custom Fit options: Ping submitted
to the CMA that certain of its Account Holders (specifically [Account Holder
1]) do not have transactional websites which would provide consumers with
all of the potential Ping Custom Fit options.*34 However, Ping could
determine that only Account Holders with an appropriate website with drop-
down boxes providing a certain range of relevant Ping Custom Fit options
would meet its quality standards. It would then be for Account Holders to
assess whether this was an investment that they wished to make in order to
be able to sell Ping Custom Fit Clubs online, see for example, [Account
Holder] website in relation to Callaway Apex Pro 16 set of irons:48

[<]

Ping submitted that [5<].486 The CMA refutes this submission and notes that
a retailer with a transactional website could potentially list different Ping
customisation variables with six or more ‘Product Options’ with drop down
boxes.

The CMA notes that Ping Inc. allows its AIRs to sell online in the US and
that, for example, [3<] (see paragraph 4.75) offers customisation in relation
to flex only. By way of further example, see:*8”

483 See Section 3 Benefits of Custom Fitting, in particular what Ping told the CMA in paragraph 3.36.
484 Ping's response to the Letter of Facts, paragraphs 18 to 21, URN A0992.1.

485 [Account Holder] screenshot, URN A280068. Ping states that there are ‘only six custom-fitting variables’ in
relation to this club in its response to the Letter of Facts, paragraph 22, URN A0992.1. However, these options,
as available at the time on [Account Holder’s] website, generate some 178,560 different variables for this one
type of club.

486 See response to the Letter of Facts, paragraphs 18 to 23, URN A0992.1.

487 Screenshot of [Account Holder], Ping G30 Driver for sale online with consumer selectable options, URN
A280079; see also screenshots of other US AIR’s URN A280070, A280071, A280072, A280073, A280074,
A280075, and A280080.
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4.128. As explained in paragraphs 3.48 to 3.49, in order to be able to supply
customers with Custom Fit Clubs ‘off the shelf’, retailers told the CMA that
they purchase Custom Fit Clubs (which these retailers describe as classic,
standard or regular custom fit variables) from Ping in order to have stock
which suits a proportion of consumers. The retailer may be able to fulfil the
online order immediately from such stock where the options selected by the
customer fall within that range. Where this is not possible and the retailer
needs to place an order directly with Ping, it could include an explanation on
its website that such Custom Fit options might affect delivery times. [Account
Holder] website carries such a message on its website in relation to other
Custom Fit brands its supplies.*88

4.129. Additional condition (iii) that approved internet retailers’ websites must
have online interactive features which provide an opportunity for
personal advice: An Account Holder approved to sell online could be
contractually required to incorporate specified pre-purchase promotion of
Custom Fitting. This could include, in the words of the Court of Justice, a
requirement that the promotion/advice be provided by means of ‘on-line
interactive features’. Such features might include the provision of ‘live-chat’
technology to promote Custom Fitting — requiring Account Holders to sell
online only if they can offer consumers an opportunity for a personal
conversation to take place online before completing an online transaction.

488 See [Account Holder] screenshots, URN A280068 (after paragraph 4.125 above).
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4.130.

4.131.

4.132.

4.133.

The provision of ‘live-chat’ technology is already adopted by some Account
Holders who sell Custom Fit Clubs supplied by Ping’s competitors. See, for
example, [Account Holder] transactional website which has the ‘Chat with us
now’ live chat option:*89

[<]

This option would reflect the contractual requirement Ping already has with
its Account Holders to promote Custom Fitting in-store and in transactions by
telephone.*®° Ping considers that requiring a consumer to ‘Call to order’
provides an opportunity for a personal conversation to take place whereby a
retailer can explain the benefits of Custom Fitting. A live chat option would
promote Custom Fitting online as it provides an opportunity for a consumer
to choose to have a personal conversation during which the benefits of
Custom Fitting can be promoted, notwithstanding that the consumer may not
choose to follow the advice given.

Additional condition (iv) that approved internet retailers’ websites must
have a mandatory tick-box for consumers to confirm that they
understand the importance of Custom Fitting: Ping could contractually
require that to allow an Account Holders to sell online it should incorporate a
tick-box feature to confirm that the consumer understands the benefits of
Custom Fitting and the ‘risks’ of purchasing without having a Custom Fitting
before being able to purchase Ping golf clubs.*®" Whilst the CMA is not
aware of this approach having been adopted by retailers of other brands of
Custom Fit Clubs which sell online, these mechanisms are frequently used in
other online contexts.*%? That Ping may wish to do more to require its
Account Holders to ‘promote’ Custom Fitting than other golf club
manufacturers would reflect the special value Ping places on Custom Fitting.

The Court of Justice in Pierre Fabre identified that in previous judgments it
had not ‘accepted arguments relating to the need to provide individual advice
to the customer and to ensure his protection against the incorrect use of
products, in the context of non-prescription medicines and contact lenses, to
justify a ban on internet sales the issues which arose in choosing the correct

489 [Account Holder] website screenshot, URN A280078.

490 The Internet Policy contains the following statement: ‘Ping Europe wants to promote the opportunity for a
personal conversation to take place between the Account Holder and the consumer before the purchasing
decision, so that the Account Holder can explain the benefits of PING custom fitting and strongly recommend that
a dynamic face-to-face custom fitting appointment be arranged.’

491 The risks might also include pointing out the consumers’ limited rights to return a personalised or custom-
made product.

492 See paragraph 4.134 below.
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medicine or the risks in having the wrong contact lens.’ In those cases the
Court of Justice gave hypothetical examples of alternatives:4%3

e In Ker-Optika*®*: ‘customers can be advised, in the same way [as in
store], before the supply of contact lenses, as part of the process of
selling the lenses via the Internet, by means of the interactive features on
the Internet site concerned, the use of which by the customer must be
mandatory before he can proceed to purchase the lenses.’

e In Apothekerverband*®® identifying that ‘the risk thereof [choosing an
incorrect non-prescription medicine] can be reduced through an increase
in the number of on-line interactive features, which the customer must
use before being able to proceed to a purchase.’

4.134. By way of an illustrative example, adopting the CJEU’s example of eyewear,
the CMA is aware that some online spectacle retailers require a consumer to
choose from customisable options, use interactive features, including the
provision of information through hyperlinks or support through the telephone
or email, and have a ‘tick-box’ feature before a consumer can complete a
purchase, in order to emphasise the importance of a recent
fitting/prescription 4%

493 At the Oral Hearing members of the CDG asked Ping whether adopting a similar ‘prescription’ approach would
achieve Ping’s aims (Oral Hearing Transcript,48-49 and 63, URN A0952.1). In such a case, like the optician case
referred to by the CJEU, a consumer could receive a face to face Custom Fitting and receive their
recommendation or ‘prescription’ from the Ping/PGA fitter of their choice. Having been fitted, the consumer could
take that ‘prescription’ to any of Ping’s Account Holders approved retailers, either in person or online, to make a
purchase. At the Oral hearing, Ping’s Counsel said such an approach would require micro-management, lead to
free-riding, and that to disaggregate in this way would be practically unworkable (Oral Hearing Transcript, page
48 and 65, URN A0952.1).

494 Case -108/09, Ker-Optika, EU:C:2010:725, paragraph 69.

495 Case C-322/01 Deutscher Apothekerverband EU:C:2003:664, paragraph 114.

496 Example of a ‘virtual dispenser’ on [an online spectacle retailer's] website, URN A280067.
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Virtual Dispenser

Summary & Progress

1. Your Vision 2. Prescription
Distance (Single Vision) -
Chanae

2. Your prescription details

Sub-Total: £256.90

Add Your Prescription Use Saved Prescription Send Prescription Later

2.1 Add your prescription

Add your prescription to receive a recommendation for the best lens for your needs

Sphere (SPH) Cylinder (CYL) Axis
OD - Right Eye | NONE [V | | NONE  [v]| | NONE  [v]]
OS - Left Eye NONE  [v| NONE  [v| NONE 2
Please ensure comect entry of +'or -' values on SPH & CYL powers. More information about ipfions

[[JAdd a prism
Want us to verify your prescription? [RLUEe Bty it+ M or send it to us later {select tab above).

2.2 Additional Information

2 - T - s this? / (ie 32/
What's your Pupillary Distance? == o | What's this? | have a dual PD (ie 32/32
Prescription name (optional) | June 2017 What's this?

Need to add some additional information? Click here

1 1 confirm that my prescriplion is correct with the correct "+ and - SPH and CYL values, my prescription is not over 2 years old, | am over 16 years old, and that I'm

neither registered blind or parially blind. | have read and | agree to the Terms of Sale
Next step - choose your lenses »

4.135. Ping submitted that this example, ‘takes its case against Ping nowhere’
because ‘The website offers a very limited number of variables and therefore
cannot be seen as remotely comparable to a website selling a Ping golf
club.’*®” The CMA notes that even with a pair of single vision glasses there
are three prescription options for each eye leading to a huge number of

497 Ping’s response to the Letter of Facts, paragraph 25, URN A0992.1.
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4.136.

4.137.

4.138.

4.139.

different options: Sphere has 130 drop down box options; Cylinder has 52
drop down box options and Axis has 181 drop down boxes). Varifocal and
bi-focal lenses would have additional prescription options. The CMA also
considers that the comparison with the online sale of spectacles is pertinent
because this is a product which requires a fitting to be conducted by a
qualified professional and a customer to have an up to date prescription
before purchasing. Notwithstanding the risks which a consumer would face if
spectacles are not fitted perfectly (ie that a customer cannot see properly), it
is still possible for the product to be sold online.

Conclusions on whether the Online Sales Ban is necessary to pursue the
promotion of Custom Fitting

Ping submitted that examples of retailers providing alternative features on
retailer websites such as allowing a Custom Fitting service to be booked on
the website or offering a ‘live chat’ service do ‘not prove that these features
would be as effective as Ping’s Internet Policy in maximising custom-fitting
rates, nor that it would be feasible to require all online retailers to offer these
services.”*% The CMA notes that such an empirical exercise would be
impossible since Ping has never permitted online sales of its clubs in the UK.
Ping has not provided any evidence to support its argument that it would not
be feasible to require all Account Holders that wish to sell Ping golf clubs
online to offer these services.

Having considered the sorts of options available to Ping by which to modify
its Internet Policy to allow Account Holders which meet additional criteria to
sell golf clubs online, the CMA finds that there are alternative measures
available to meet the legitimate aim of promoting Custom Fitting which are
less restrictive than the Online Sales Ban.4%°

In summary, for the reasons set out more fully above the CMA finds that any
or all of the additional conditions are technically feasible, commercially viable
and appropriate to promote Custom Fitting.

The additional conditions described above are technically achievable. For
those Account Holders operating transactional websites, some already have
these features on their websites (eg Live Chat features, buttons to link to

498 Ping’s response to the Letter of Facts, paragraph 24, URN A0992.1.

499 As described in paragraph 4.101, the CMA has not separately assessed Ping’s claim that the Online Sales
Ban is required to protect its brand image. However, such modifications to Ping’s selective distribution system to
promote Custom Fitting, would also address Ping’s aims to protect its brand image as a manufacturer of Custom

Fit Clubs.
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4.141.

book custom fitting) and therefore these retailers have the ability to adopt
one or more of these features.

The additional conditions are also realistic and commercially viable. In
that regard, the CMA notes that Ping Inc. allows authorised distributors to
sell Custom Fit golf clubs online in the US. Internet sales have not
undermined Ping Inc. maintaining its status as the ‘brand’ leader for Custom
Fit Clubs in the US. In the UK Ping allows online sales of Soft Goods and
therefore already has mechanisms in place to approve internet sales. The
realistic nature and commercial viability of online sales is supported by the
practice of competing golf club manufacturers and retailers in the UK.
Callaway, Cobra, Mizuno, TaylorMade and Titleist all promote Custom Fitting
and permit their authorised distributors to sell their Custom Fit Clubs
online.® As for the behaviour of retailers, the evidence before the CMA
shows that a significant proportion of golf club sales (across brands other
than Ping) are made online.>®" In light of the foregoing, it is clear that Ping
could modify its standard terms and conditions and create a process for
approval of Account Holders as online retailers of Ping clubs. It would then
be for the Account Holder to decide whether or not to sell, actively or
passively, Ping Custom Fit Clubs online. Ping would not need to monitor or
micro-manage approved internet retailers to any greater extent than it
already does in enforcing the Online Sales Ban.

Finally, the additional conditions are suitable and appropriate to achieve
the aim of promoting Custom Fitting. Ping has told the CMA that it is on a
journey for all customers to undergo a Custom Fitting before they purchase a
Ping golf club in a shop or over the telephone. Ping contractually requires
Account Holders to promote Custom Fitting. The alternatives described
above could be used without compromising Ping’s objective of promoting
Custom Fitting.

Are those alternatives less restrictive than the Online Sales Ban?

4.142.

The alternatives described above are all less restrictive of competition than
the Online Sales Ban. Each alternative allows online sales, whereas the
Online Sales Ban, by its nature, eliminates all competition via the Internet.
The alternatives would give consumers an option that they currently do not
have, namely the ability to purchase Ping golf clubs online. At the same time,
the alternatives would maintain the role of the Account Holder in promoting
Custom Fitting to the consumer.

500 See eg the second bullet point of paragraph 4.112.
501 See eg paragraph 3.51.
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4.143.

4.144.

4.145.

4.146.

4.147.

Is the Online Sales Ban disproportionate stricto sensu?

The CMA finds that the restrictive nature of the Online Sales Ban (described
at paragraph 4.54) is disproportionate to the promotion of Custom Fitting.

Ping’s aim of promoting Custom Fitting is a legitimate commercial objective.
Ping submitted that more consumers will have a Custom Fitting as a result of
such promotion, will get a better product more suited to their needs and as a
result will consider Ping to be a high quality brand. While suitable and
appropriate measures may be adopted to provide a bespoke commercial
service, the CMA observes that it is more difficult to justify a severe
restriction of competition based on an incremental improvement in quality or
distribution of a luxury product as opposed to pursuing a public interest such
as health and safety.50?

Ping has not claimed that the Online Sales Ban is the sort of restriction that
is ‘objectively necessary’ for the product or service to exist; Custom Fit
Clubs, including Ping golf clubs in the USA, can be (and are) sold online.%%3
Rather, Ping submitted that the Online Sales Ban operates to promote
Custom Fitting.

For the reasons set out in paragraphs 4.105 to 4.113, the CMA finds that the
magnitude of the impact of the Online Sales Ban on levels of Custom Fitting
cannot be quantified robustly on the basis of the evidence provided, and that
the effect is likely to be limited. Any such increase can be achieved in
alternative, less restrictive, ways.%0

The CMA finds that this type and level of benefit cannot justify the serious
restriction of competition resulting from the Online Sales Ban.5% As
mentioned in paragraphs 3.31 to 3.32 and 4.104 , a significant proportion of
customers value Custom Fitting and, therefore, would have had a Custom

502 The Guidelines on Vertical Restraints in paragraph 60, provide that ‘Hardcore restrictions may be objectively
necessary in exceptional cases for an agreement of a particular type or nature and therefore fall outside Article
101(1). For example, a hard core restriction may be objectively necessary to ensure that a public ban on selling
dangerous substances to certain customers for reasons of health and safety is respected. See also paragraph 18
of the Article 81(3) Guidelines, provides ‘certain restraints may in certain cases not be caught by Article 81(1)
when the restraint is objectively necessary for the existence of an agreement of that type or that nature. Such
exclusion of the application of Article 81(1) can only be made on the basis of objective factors external to the
parties themselves and not the subjective views and characteristics of the parties. The question is not whether
the parties in their particular situation would not have accepted to conclude a less restrictive agreement, but
whether given the nature of the agreement and the characteristics of the market a less restrictive agreement
would not have been concluded by undertakings in a similar setting.

503 In light of the availability of suitable quality and service requirements adopted in a selective distribution
system, the CMA finds that the online sales ban is not a proportionate requirement to address a perceived free
rider issue.

504 See paragraphs 4.117 to 4.141 above.

505 The CMA'’s conclusion would be the same even if Ping’s assessment were correct.
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4.149.

Fitting with or without the Online Sales Ban. The Online Sales Ban
eliminates the ability and incentives for Account Holders to compete for
those consumers who wish to purchase their Ping golf clubs online.5%
Therefore, this marginal increase in the number of Ping’s customers who
have a Custom Fitting as a result of the Online Sales Ban comes at the
expense of those customers who wish to purchase Ping’s clubs online (in
particular those who already know their Ping Custom Fit specifications),
negatively affecting their options, for example through denying them the
ability and convenience to purchase golf clubs online. For these reasons the
CMA finds that the Online Sales Ban is disproportionate stricto sensu, since
it entails a sufficient degree of harm to competition that is disproportionate to
the promotion of Custom Fitting. For this additional reason, the Online Sales
Ban is not objectively justified.

The existence of realistic, less restrictive alternatives (described above) is
not a necessary element of the conclusion in the previous paragraph. They
do, however, suggest that the Online Sales Ban is disproportionate because
they provide a suitable and appropriate means of promoting Custom Fitting,
while avoiding the restrictive nature of the Online Sales Ban.

This would be the case even if those alternatives are less effective in
achieving any incremental improvement (contrary to the CMA’s finding in
paragraph 4.142).5%7

CMA’s assessment of whether addressing free riding objectively justifies an
Online Sales Ban

4.150.

4.151.

The CMA'’s findings are set out below in relation to Ping’s submissions that
the Online Sales Ban is objectively justified to address a free riding problem.

The CMA considers that, as a matter of principle, it is legitimate for
manufacturers of high-quality and high-technology products to establish a
selective distribution system, which lays down appropriate and proportionate
criteria designed to address the problem of free riding. Such criteria might
include specifying quality and service standards for all retailers, such as
trained staff or an appropriate bricks and mortar location to provide the
Custom Fitting service. If Ping’s Account Holders were making significant
investments in the provision of Ping’s Custom Fitting services which
customers could use without charge and then purchase golf clubs from an
online retailer which had not been required to invest in providing Custom

506 A significant number of Ping’s customers are not Custom Fit despite the Online Sales Ban, see paragraph
4.103 above.

507 The Online Sales Ban has no temporal limitation, ie it is not time limited in any way to the introduction of a
new product or new approach to distribution but is an indefinite restraint.
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4.152.

Fitting (for example an online only retailer), then preventing free riding could
constitute a legitimate aim.

However, the evidence before the CMA does not support Ping’s claim that
there are significant free riding concerns in this case for the reasons set out
in paragraphs 4.232 to 4.249.5%8 |[n summary:

Ping already applies strict criteria to its Account Holders as part of its
selective distribution system. In particular, all Account Holders must
have a bricks and mortar store and commitment to Custom Fitting.5°?

Ping makes substantial investments in its Account Holders to support
Custom Fitting, but these investments are not subject to a free riding
problem because Ping would earn a return on sales whether these
occur at a bricks and mortar retailer or online.

Ping’s Account Holders also make investments in Custom Fitting.
However, in the clear majority of cases these investments are in
facilities which can be, and are, used for Custom Fitting across a
number of golf club brands, not just Ping. These other brands can
already be purchased online. Therefore, the marginal impact on
retailers’ incentives to invest in multi-brand Custom Fitting facilities
resulting from allowing online sales of Ping clubs is likely to be small.

The CMA observes that retailers including Ping Account Holders which
sell Custom Fit Clubs from other manufacturers online, have not been
deterred from offering Custom Fitting in store by the risks of a free rider
issue. Account Holders are often multi-branded and incentives to invest
in Custom Fitting equipment, space and training, are driven by several
factors (sales of lessons, Custom Fitting and sales of multiple brands),
the ability to recoup the investments through increased sales of golf
clubs being only one of them.

4.153. To the extent that Account Holders are required to make investments to

support Custom Fitting of Ping Custom Fit Clubs, they are in any case able
to recoup these investments by charging for Custom Fitting. As noted in
paragraphs 4.244 to 4.246, many Account Holders already charge for
Custom Fitting, indicating that this is a realistic option.

508 Although unlike Ping’s objective of the Internet Policy to promote Custom Fitting, which is reflected in the
contemporaneous documents on the CMA file, there is not similar evidence of a wide-spread concern regarding
free riding being the objective or reason for the adoption of the Internet Policy.

509 The Commission identifies that for ‘a real free-rider issue’ to exist it ‘must not be practical for the supplier to
impose on all buyers, by contract, effective promotion or service requirements’, paragraph 107(a), Guidelines on
Vertical Restraints.
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4.154. Charging for Custom Fitting would be effective at addressing any such free
rider problem because it could cover the costs of the investment in Ping
Custom Fitting facilities directly, rather than the retailer needing to recoup
the costs through the sale of Ping golf clubs. It would be less restrictive of
competition than imposing an online sales ban because it would not lead to
the elimination of a significant sales channel.

4.155. Accordingly, the CMA finds that on the facts in this case, the Online Sales
Ban cannot be objectively justified on the grounds of preventing a free rider
problem.

CMA finding in relation to Ping’s objective justification claims

4.156. In light of the foregoing, the CMA concludes that the Online Sales Ban is not
objectively justified and amounts to a restriction of competition by object
within the meaning of Article 101(1). The separate question as to whether
the Online Sales Ban is a more efficient way of achieving the aims of
promoting Custom Fitting or preventing free riding will be assessed under
Article 101(3), below.

c. Ancillary restraints doctrine

4.157. Ping’s primary submission is that its Online Sales Ban is ‘objectively justified’
within the framework for assessing restrictions adopted in the context of
selective distribution. However, Ping also submits that the Online Sales Ban
is an ‘ancillary restraint’ for its Custom Fitting Policy.5'°

Key legal principles

4.158. The CMA finds that in the context of a selective distribution system, the
appropriate framework for assessing the Online Sales Ban is that adopted by
the Court of Justice in Pierre Fabre and this is assessed in paragraph 4.45
onwards. However, in order to address Ping’s alternative submission, the
CMA has also separately assessed whether the Online Sales Ban is an

510 Written Representations, paragraph 114, ‘an agreement will not be deemed to have an anticompetitive object
where it merely produces “ancillary restrictive effects” in pursuit of another main (legitimate) objective (see
paragraph 117 below) [which quoted AG Wahl in his opinion in Cartes Bancaires p.56, object infringements do
not include those ‘which produce ancillary restrictive effects necessary for the pursuit of a main objective which
does not restrict competition’]. See also paragraph 120, ‘if a restriction of the commercial autonomy of one or
more of the participants in an agreement is objectively necessary to the implementation of a legitimate operation
or activity, then it may be objectively justified, or objectively necessary. If [a] restriction is_objectively necessary
and proportionate to the main (legitimate) operation, then it falls to be examined under Article 101(1)’ —in fn.142
of this paragraph, Ping refers to the case law cited in paragraph 89 of MasterCard, a recent decision of the Court
of Justice addressing the test for assessing ‘ancillary restraints’.
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‘ancillary restraint’ and thereby falls outside the scope of the Chapter |
prohibition and Article 101(1).

The framework for considering ancillary restraint claims has recently been
restated by the Court of Justice in MasterCard:-

[89] It is apparent from the case-law of the Court of Justice that if a given
operation or activity is not covered by the prohibition rule laid down in
Article 81(1) EC, owing to its neutrality or positive effect in terms of
competition, a restriction of the commercial autonomy of one or more of the
participants in that operation or activity is not covered by that prohibition rule
either if that restriction is objectively necessary to the implementation of that
operation or that activity and proportionate to the objectives of one or the
other (see to that effect, in particular, judgments in Remia and Others v
Commission, 42/84, EU:C:1985:327, paragraphs 19 and 20; Pronuptia de
Paris, 161/84, EU:C:1986:41, paragraphs 15to 17; DLG, C-250/92,
EU:C:1994:413, paragraph 35, and Oude Luttikhuis and Others, C-399/93,
EU:C:1995:434, paragraphs 12 to 15).

[90] Where it is not possible to dissociate such a restriction from the main
operation or activity without jeopardising its existence and aims, it is
necessary to examine the compatibility of that restriction with Article 81 EC
in conjunction with the compatibility of the main operation or activity to which
it is ancillary, even though, taken in isolation, such a restriction may appear
on the face of it to be covered by the prohibition rule in Article 81(1) EC.

[91] Where it is a matter of determining whether an anti-competitive
restriction can escape the prohibition laid down in Article 81(1) EC because it
is ancillary to a main operation that is not anti-competitive in nature, it is
necessary to inquire whether that operation would be impossible to carry out
in the absence of the restriction in question. Contrary to what the appellants
claim, the fact that that operation is simply more difficult to implement or
even less profitable without the restriction concerned cannot be deemed to
give that restriction the ‘objective necessity’ required in order for it to be
classified as ancillary. Such an interpretation would effectively extend that
concept to restrictions which are not strictly indispensable to the
implementation of the main operation. Such an outcome would undermine
the effectiveness of the prohibition laid down in Article 81(1) EC.’
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4.160. The Competition Appeal Tribunal (CAT), following the Court of Justice in
MasterCard, suggested the following four step approach for analysing
whether a claimed ancillary restraint is objectively necessary: °'"

Step 1: identify the neutral ‘activity’/‘operation’;

Step 2: identify what is the restriction of commercial activity which is
asserted to be ancillary to that operation;

Step 3: determine whether the operation is impossible without the ancillary
restraint; and if so;

Step 4: determine whether the restriction is proportionate to the underlying
objectives.

Ancillary restraint assessment

4.161. For the reasons set out below, the CMA finds, in the alternative, that the
Online Sales Ban is not ancillary to the promotion of Custom Fitting.

4.162. The CMA has considered, to the extent that the assessment differs, Ping’s
submission that the Online Sales Ban should be considered as an ancillary
restraint of the main legitimate objective of the Custom Fitting Policy, and
‘that if a restriction of the commercial autonomy of one or more of the
participants in an agreement is objectively necessary to the implementation
of a legitimate operation or activity, then it may be objectively justified, or
objectively necessary’ 512

4.163. The CMA has applied the test restated by the Court of Justice in
MasterCard®'3 to assess whether the Online Sales Ban is:

(a) objectively necessary to an operation or activity with a neutrality or
positive effect in terms of competition, and is

(b) proportionate.

4.164. For the reasons set out in paragraph 4.99, the CMA finds that promoting
Custom Fitting to consumers is in principle a positive or neutral activity

511 [2016] CAT 11 Sainsbury’s v MasterCard, paragraph 273.

512 Written Representations, paragraph 120, URN A0921.2 citing the case law of the CJEU cited in paragraph 89
of MasterCard, ‘Remia and Others v Commission, Case 42/84, EU:C:1985:327, [19] and [20]; Pronuptia de Patris,
Case 161/84, EU:C:1986:41, [15] to [17]; DLG, Case C-250/92, EU:C:1994:413, [35], and Oude Luttikhuis and
Others, Case C-399/93, EU:C:1995:434, [12] to [15])’. In a domestic context, the CAT, in its recent standalone
decision in Mastercard v Sainsbury’s, [2016] CAT 11, [273], set out an analytical framework to test whether the
objective necessity exception to Article 101(1) is met in a particular case.

513 MasterCard, paragraphs 89 to 93. Paragraphs 89 to 91 set out in paragraph 4.159.
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4.165.

4.166.

4.167.

improving product quality and distribution. However, the adoption of the
Online Sales Ban is not objectively necessary, as it is possible to promote
Custom Fitting without the Online Sales Ban. There are realistic alternatives
such as those set out in paragraphs 4.117 to 4.141 above, which would be
commercially viable, to require that Account Holders promote the benefits of
undertaking a Custom Fitting before completing a transaction on all sales
channels, including online.sIn any event, in light of the available alternatives
which could be adopted in the context of Ping’s selective distribution system,
adopting an indefinite Online Sales Ban on the sale of Ping golf clubs is
disproportionate to the objective of promoting Custom Fitting.

Similarly, for the reasons set out in paragraphs 4.136 to 4.137 the adoption
of the Online Sales Ban is not objectively necessary, as it is possible to
promote Custom Fitting effectively and so promote the Ping brand without it.
For the reasons given, such an approach is disproportionate to achieve such
an aim. In turn, for the reasons given in paragraphs 4.151 to 4.155, the CMA
finds that the Online Sales Ban is not objectively necessary to address a free
rider issue, as it is not impossible to do so without the Online Sales Ban.
Even if such a problem existed there are realistic alternatives set out in
paragraphs 4.117 to 4.141, which would be commercially viable and allow
the system of distribution of Ping golf clubs to operate. In light of that,
adopting the Online Sales Ban is not proportionate to the aim it seeks to
achieve.

Conclusion on the object of preventing, restricting or distorting
competition

For the reasons set out above, following an individual and specific
examination of the content and objective of the Online Sales Ban contained
in the Agreements and the relevant context, it is apparent, having regard to
the properties of Ping’s golf clubs, the Online Sales Ban is liable to restrict
competition and is not objectively justified.

The nature of the Online Sales Ban clearly restricts competition between
retailers through a sales channel that is important both for consumers and
retailers. It also inherently restricts the ability of retailers to make passive
sales to consumers outside their catchment areas, to consumers seeking to

514 As the Court of Justice made clear in paragraph 93 of MasterCard, even were this approach somewhat less
effective (and done well there may be no reason to suppose it would be) it would not make the promotion of the
benefits of Custom Fitting to increase the proportion of consumers who choose to undertake a Custom Fit
impossible; ‘the fact that that operation is simply more difficult to implement or even less profitable without the
restriction concerned cannot be deemed to give that restriction the ‘objective necessity’ required in order for it to
be classified as ancillary. Such an interpretation would effectively extend that concept to restrictions which are
not strictly indispensable to the implementation of the main operation. Such an outcome would undermine the
effectiveness of the prohibition laid down in Article 81(1) EC.'

117



buy outside normal shop opening hours, and to consumers in other EU
countries. Accordingly, the CMA finds that the Online Sales Ban reveals, by
its nature, a sufficient degree of harm to competition such that there is no
need to examine its effects.

4.168. Accordingly, the Online Sales Ban contained in each of the Agreements
amounts to a restriction of competition by object.

D. Appreciable restriction of competition

4.169. For the reasons set out below, the CMA finds that each of the Agreements
appreciably prevented, restricted or distorted competition (and the
Agreement between Ping and [Account Holder 1] continues to do so) for the
supply of golf clubs within the EU (for the purposes of Article 101 TFEU) and
the UK (for the purposes of the Chapter | prohibition).

Key legal principles

4.170. An agreement that is restrictive of competition by ‘object’ will fall within the
Chapter | prohibition or Article 101 TFEU only if it has as its object an
appreciable prevention, restriction or distortion of competition.5'°

4.171. The Court of Justice has clarified in Expedia that an agreement (whether
between competing or non-competing undertakings) that may affect trade
between Member States and that has an anti-competitive object constitutes,
by its nature and independently of any concrete effect that it may have, an
appreciable restriction on competition.516

4.172. In accordance with section 60(2) of the Act,®'” the principle established in
Expedia also applies mutatis mutandis in respect of its analysis of
appreciable effect under the Chapter | prohibition. Accordingly, an
agreement that may affect trade within the UK and that has an anti-
competitive object constitutes, by its nature and independently of any
concrete effect that it may have, an appreciable restriction on competition.

515 |t is settled case law that an agreement between undertakings falls outside the prohibition in Article 101(1)
TFEU if it has only an insignificant effect on the market: see Case C-226/11 Expedia Inc. v Autorité de la
concurrence and Others, EU:C:2012:795, paragraph 16 citing, among other cases, Case 5/69 Vélk v Vervaecke,
EU:C:1969:35, paragraph 7. See also Agreements and Concerted Practices (OFT401, December 2004), adopted
by the CMA Board, paragraph 2.15.

516 Case C-226/11 Expedia Inc. v Autorité de la concurrence and Others, EU:C:2012:795, paragraph 37; and
Commission Notice on agreements of minor importance [2014] OJ C291/01, paragraphs 2 and 13.

517 Section 60(2) of the Act provides that, when determining a question in relation to the application of Part 1 of
the Act (which includes the Chapter | prohibition), the court (and the CMA) must act with a view to securing that
there is no inconsistency with any relevant decision of the European Court in respect of any corresponding
question arising in EU law. See also Carewatch and Care Services Limited v Focus Caring Services Limited and
Others [2014] EWHC 2313 (Ch) paragraphs 148ff.
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Assessment

4.173.

4.174.

4.175.

The CMA has found that each of the Agreements had (and the Agreement
between Ping and [Account Holder 1] continues to have) the object of
preventing, restricting or distorting competition (see paragraph 4.166 —
4.168). Given that the effect on trade test is satisfied (see paragraph 4.182),
the CMA therefore also finds that the Agreements constitute, by their very
nature, an appreciable restriction of competition in the supply of golf clubs for
the purposes of the Chapter | prohibition and Article 101 TFEU.

In any event, and in the alternative, the CMA finds that the Agreements had
(and the Agreement between Ping and [Account Holder 1] continues to
have) an appreciable impact on competition for the supply of golf clubs
within the EU (for the purposes of Article 101 TFEU) and the UK (for the
purposes of the Chapter | prohibition). This conclusion is based on the
following findings:

e The geographic scope of each of the Agreements was not limited in any
way — effectively it covered the whole of the UK, as well as the rest of the
EU.518

e Ping’s share of supply in relation to all golf clubs within the UK varied
between [10-20]% to [20-30]% and approximately [20-30]% in 2015. It
also has a [10-20]1% share in France, [10-20]% in Sweden and [10-20]%
in Germany.5"®

e Ping had turnover of £[3<] million in 2016 and £[3<] million®%° in 2015.521
Effect on trade

For the reasons set out below, the CMA finds that each of the Agreements
satisfy the requisite test for an effect on trade between Member States (for
the purpose of Article 101(1) TFEU) and on trade within the UK (for the
purpose of the Chapter | prohibition).

Effect on trade between EU Member States

Key legal principles

518 See paragraph 4.186.

519 2013 Ping Europe Business Plan v2, page 1, URN A0045.1.

520 Ping Group of companies' accounts made up to 31 December 2016, URN A0981.1.

521 In North Midland Construction plc v Office of Fair Trading [2011] CAT 14, paragraph 60, the CAT took into
account that the parties to the infringement were ‘substantial undertakings’ (one of which had turnover of £10
million) in concluding that the alleged infringement was appreciable.
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4.176. Article 101 TFEU applies where an agreement or concerted practice may>522
affect trade between EU Member States to an appreciable extent.523

4.177. In order that trade may be affected by an agreement, ‘it must be possible to
foresee with a sufficient degree of probability on the basis of a set of
objective factors of law or fact that [the] agreement may have an influence,
direct or indirect, actual or potential, on the pattern of trade between Member
States’.5%

4.178. For the purposes of assessing whether an agreement may affect trade
between Member States the CMA will have regard to the approach set out in
the Commission's Effect on Trade Guidelines.%%®

4.179. The assessment of whether an agreement is capable of affecting trade
between Member States involves consideration of various factors which,
taken individually, may not be decisive.®?® These factors include the nature
of the agreement, the nature of the products covered by the agreement, the
position and importance of the undertakings concerned and the economic
and legal context of the agreement.>?’

4.180. The assessment of whether an agreement has an ‘appreciable’ effect on
trade between Member States similarly depends on various factors and the
circumstances of each case.5?8 For example, the stronger the market
position of the undertakings concerned, the more likely it is that an
agreement that is capable of affecting trade between Member States can be
held to do so appreciably.5?

4.181. In past cases, the Court of Justice has considered the appreciability
requirement to be fulfilled when the sales of the undertakings concerned
accounted for approximately 5% of the relevant market.53° However, market
share alone is not always the decisive factor. In particular, it is necessary

522 |t is not necessary to demonstrate that an agreement has had an actual impact on trade — it is sufficient to
establish that the agreement is capable of having such an effect: joined cases T-202/98 etc Tate & Lyle plc and
Others v Commission, EU:T:2001:185, paragraph 78.

523 Case 22/71 Béguelin Import Co. v S.A.G.L. Import Export, EU:C:1971:113, paragraph 16.

524 Case 56/65 Société Technique Miniére v Maschinenbau Ulm GmbH, EU:C:1966:38, page 249.

525 Agreements and Concerted Practices (OFT401, December 2004), adopted by the CMA Board, paragraph
2.23; and Commission Notice Guidelines on the effect on trade concept contained in Articles 81 and 82 of the
Treaty [2004] OJ C101/07 (Effect on Trade Guidelines).

526 Effect on Trade Guidelines, paragraph 28, citing Case C-250/92 Gottrup-Klim e.a. Grovvareforeninger v
Dansk Landbrugs Grovvareselskab AmbA, EU:C:1994:413, paragraph 54.

527 Effect on Trade Guidelines, paragraphs 28 and 32.

528 Effect on Trade Guidelines, paragraph 45.

529 Effect on Trade Guidelines, paragraph 45.

530 Effect on Trade Guidelines, paragraph 46, citing Case 19/77 Miller International Schallplatten GmbH v
Commission, EU:C:1978:19, paragraphs 9 and 10 and Case 107/82 Allgemeine Elektrizitdts-Gesellschaft AEG-
Telefunken AG v Commission, EU:C:1983:293, paragraph 58.
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also to take into account the turnover of the undertakings in the products
concerned.5'

Assessment

4.182. The CMA finds that the Online Sales Ban, which is included in each of the
Agreements had (and the Agreement between Ping and [3<] continues to
have) the potential to affect trade between EU Member States to an
appreciable extent. The CMA has based its finding on the following:

e Ping was aware that some of its Account Holders operating transactional
websites were targeting consumers in other EU Member States: ‘UK
websites have their sights set on Europe’.53?

e The Online Sales Ban, contained in the Agreements involves online
commerce which, by its nature, is likely to reach consumers in other EU
Member States. The geographic scope of the ban covers the whole of the
UK, as well as the rest of the EU.533

e The products that are the subject of the Online Sales Ban (ie golf clubs)
can be traded across borders as there are no significant cross-border
barriers, other than any additional transport costs.

e Pingin 2013 had a [10-20]% share in France, [10-20]% in Sweden and
[10-20]% in Germany®3* in relation to golf clubs. Ping had a turnover of
£[3<] million in 2016 and £[3<] million in 2015.5%5

Il. Effect on trade within the UK
Key legal principles

4.183. The Chapter | prohibition applies to agreements which may affect trade
within the UK.536

531 Effect on Trade Guidelines, paragraph 46, citing joined cases 100/80 SA Music Diffusion Francaise v
Commission EU:C:1983:158, paragraph 86. See also Effect on Trade Guidelines, paragraph 48 to the effect that
the sales of an undertaking in absolute terms may be sufficient to support a finding that the impact on trade is
appreciable, particularly in the case of agreements that by their very nature are liable to affect inter-State trade.
532 See paragraph 3.57.

533 See paragraph 4.174.

534 Ping Europe Business Plan v2, page 1, URN A0045.1.

535 Ping Group of companies' accounts made up to 31 December 2016, URN A0981.1.

536 The UK includes any part of the UK in which an agreement operates or is intended to operate: section 2(7) of
the Act. As is the case in respect of Article 101 TFEU, it is not necessary to demonstrate that an agreement has
had an actual impact on trade — it is sufficient to establish that the agreement is capable of having such an effect:
joined cases T-202/98 etc Tate & Lyle plc and Others v Commission, EU:T:2001:185, paragraph 78.
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4.184.

As regards the question whether the effect on trade within the UK should be
appreciable, the CAT has held in one case that there is no need to import
into the Act the rule of ‘appreciability’ under EU law, the essential purpose of
which is to demarcate the fields of EU law and UK domestic law
respectively.53” In a subsequent case, the CAT held that it was not
necessary to reach a conclusion on that question.>3®

Assessment

4.185.

4.186.

Ping golf clubs, which are the subject of the Online Sales Ban contained in
each of the Agreements, are supplied throughout the UK.53° [<]. The
Agreements were implemented within the UK.%*9 Accordingly, the CMA finds
that each of the Agreements may have affected (and the Agreement
between Ping and [Account Holder 1] may affect) trade within the UK.

In any event, and in the alternative, if the appreciability requirement extends
to the effect on trade within the UK, the CMA finds that the Online Sales Ban
contained in each of the Agreements may have appreciably affected (and
the Agreement between Ping and [Account Holder 1] may appreciably affect)
trade within the UK given the following:

e The geographic scope of the ban in each of the Agreements was not
limited in any way — effectively it covered the whole of the UK; in addition
its very subject was the prohibition of sales over the internet, so by its
very nature it was liable to affect trade.>*"

e Ping’s share of supply in relation to golf clubs within the UK varied across
the four categories as follows based on sales by value in 2015: [10-20]%
for wedges; [10-20]1% for putters; [20-30]% for woods; and [20-30]% for
irons.5%42

537 Aberdeen Journals v Director of Fair Trading [2003] CAT 11 at 459 to 461.

538 North Midland Construction plc v Office of Fair Trading [2011] CAT 14 at 48 to 51 and 62. The CAT stated that
it was not necessary to reach a conclusion on the question whether the appreciability requirement extends to the
effect on UK trade test as, at least in that case, there was a close nexus between appreciable effect on
competition and appreciable effect on trade within the UK, in that if one was satisfied, the other was likely to be

SO.

539 See paragraph 3.12 to 3.16.

540 See paragraphs 4.11 to 4.25.

541 See paragraph 4.47.

542 See paragraph 3.13 and Table 3.1.
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e Ping had a turnover of £[3<] million in 2016 and £[3<] million in 2015, of
which £[3<] million in 2016 and £[3<] million in 2015 was in the UK.>43%4

F. Exclusion or exemption
Exclusion

4.187. The Chapter | prohibition does not apply in any of the cases in which it is
excluded by or as a result of Schedules 1 to 3 of the Act.54°

4.188. The CMA finds that none of the relevant exclusions applies to the
Agreements.

Exemption
Block Exemption

4.189. An agreement is exempt from Article 101(1) TFEU if it falls within a category
of agreement which is exempt by virtue of a block exemption regulation.

4.190. Similarly, pursuant to section 10 of the Act, an agreement is exempt from the
Chapter | prohibition if it does not affect trade between EU Member States
but otherwise falls within a category of agreement which is exempt from
Article 101(1) TFEU by virtue of a block exemption regulation.

4.191. ltis for the parties wishing to rely on these provisions to adduce evidence
that the exemption criteria are satisfied.%#6

4.192. Vertical agreements that restrict competition may be exempt from the
Chapter | prohibition/Article 101(1) TFEU if they fall within the Vertical
Agreements Block Exemption Regulation (VABER).%*” The VABER exempts
such agreements where the relevant market shares of the supplier and the
buyer each do not exceed 30%, unless the agreement contains one of the
so-called ‘hardcore’ restrictions in Article 4 of the VABER.548

543 Ping audited accounts for the year ended 31 December 2016, URN A0981.1. Ping audited accounts for the
year ended 31 December 2015, URN A0931.1

544 In North Midland Construction plc v Office of Fair Trading [2011] CAT 14, paragraph 60, the CAT took into
account that the parties to the infringement were ‘substantial undertakings’ (one of which had turnover of £10
million) in concluding that the alleged infringement was appreciable.

545 Section 3 of the Act sets out the following exclusions: Schedule 1 covers mergers and concentrations,
Schedule 2 covers competition scrutiny under other enactments; and Schedule 3 covers general exclusions.
546 See by analogy section 9(2) of the Act.

547 Commission Regulation No 330/2010 on the application of Article 101(3) of the Treaty on the functioning of
the European Union to categories of vertical agreements and concerted practices [2010] OJ L102/1.

548 See Articles 2 to 4 of the VABER.
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4.193.

4.194.

4.195.

4.196.

Article 4(c) of the VABER provides that the exemption under the VABER
does not apply to those agreements ‘... which, directly or indirectly, in
isolation or in combination with other factors under the control of the parties,
have as their object ... (c) the restriction of active or passive sales to end
users by members of a selective distribution system operating at the retail
level of trade, without prejudice to the possibility of prohibiting a member of
the system from operating out of an unauthorised place of establishment’ .

The Court of Justice in Pierre Fabre held ... that Article 4(c) of Regulation
No 2790/1999°4° must be interpreted as meaning that the block exemption
provided for in Article 2 of that regulation does not apply to a selective
distribution contract which contains a clause prohibiting de facto the internet
as a method of marketing the contractual products’.>® The Guidelines on
Vertical Restraints®' provide guidance on the types of restrictions likely to
fall within the hardcore restriction set out in Article 4(c). Paragraph 52 of the
Guidelines on Vertical Restraints states that ‘the internet is a powerful tool to
reach more and different customers than will be reached when only more
traditional sales methods are used and why certain restrictions on the use of
the internet are dealt with as (re)sales restrictions.” Paragraph 56 of the
Guidelines on Vertical Restraints notes as follows: ‘Within a selective
distribution system the dealers should be free to sell, both actively and
passively, to all end users, also with the help of the internet. Therefore, the
Commission considers any obligations which dissuade appointed dealers
from using the internet to reach a greater number and variety of customers
by imposing criteria for online sales which are not overall equivalent to the
criteria imposed for the sales from the brick and mortar shop as a hardcore
restriction.’

Ping has not sought to argue before the CMA that the Agreements fall within
the VABER exemption.

The Agreements prevented or, in the case of [Account Holder 1], prevents
the Account Holder from selling Ping golf clubs online. The CMA finds that
Article 4(c) of the VABER is engaged in the present case as the object of the
Online Sales Ban is to restrict active or passive sales to end users by
Account Holders such that the block exemption under the VABER does not
apply to any of the Agreements. It follows that neither of the Agreements are

549 Regulation No 2790/1999 was the vertical block exemption applicable at the time of the judgment in Pierre
Fabre; the provision in Article 4(c) of Regulation No 330/2010, the current vertical block exemption, is the same.
550 Pjerre Fabre, paragraph 59.

551 Guidelines on Vertical Restraints.
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4.197.

4.198.

4.199.

4.200.

exempt from the application of the Chapter | prohibition (by virtue of section
10 of the Act) or Article 101 TFEU.

Exemption under section 9 of the Act and Article 101(3) TFEU
Key legal principles

Agreements which satisfy the criteria set out in section 9 of the Act and
Article 101(3) TFEU are exempt from the Chapter | prohibition and Article
101(1) TFEU.

For an agreement to be an exempted agreement, four cumulative criteria
must be satisfied:

(a) the agreement contributes to improving production or distribution, or
promoting technical or economic progress,

(b) while allowing consumers a fair share of the resulting benefit,

(c) the agreement does not impose on the undertakings concerned
restrictions which are not indispensable to the attainment of those
objectives, and

(d) the agreement does not afford the undertakings concerned the
possibility of eliminating competition in respect of a substantial part of
the products in question.

In considering whether an agreement satisfies the criteria set out in section 9
of the Act and Article 101(3) TFEU, the CMA will have regard to the
Commission's Article 101(3) Guidelines.%%2

It is for the party claiming the benefit of exemption to adduce evidence that
substantiates its claim.%3 In GlaxoSmithKline v Commission the Court of
Justice held that the Commission’s approach appropriately may entail
ascertaining whether ‘it seems more likely either that the agreement in

552 Commission Notice Guidelines on the Application of Article 81(3) of the Treaty [2004] OJ C101/97 (Article
101(3) Guidelines). See also Agreements and Concerted Practices (OFT401, December 2004 ), adopted by the
CMA Board, paragraph 5.5.

553 See section 9(2) of the Act which provides that the party claiming the benefit of exemption bears the burden of
proof. Council Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on
competition laid down in Articles 81 and 85 of the Treaty [2006] OJ L1/2003, Article 2; Article 101(3) Guidelines,
paragraphs 41, 51 to 58; Guidelines on Vertical Restraints [2010] OJ C130/1, paragraph 47: Where a hardcore
restriction is included in an agreement, that agreement is presumed to fall within Article [101(1)]. It is also
presumed that the agreement is unlikely to fulfil the conditions of Article [101(3)].
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4.201.

4.202.

4.203.

4.204.

4.205.

question must make it possible to obtain appreciable advantages or that it
will not .55

According to the established case law,%%® the four exemption criteria
identified above are cumulative and it is, therefore, unnecessary for the CMA
to examine any remaining conditions once it is found that one of the
conditions is not fulfilled. In individual cases it may therefore be appropriate
to consider the four conditions in different order.%%® With this in mind, the
CMA has considered the third condition (indispensability) before the second
condition (pass-on to consumers), since only indispensable restrictions
should be included in any balancing exercise under the second condition.%%”

With respect to the first exemption condition, ie the existence of an efficiency
gain, the Article 101(3) Guidelines state that the party claiming the efficiency
needs to substantiate each claim so that the following can be verified: %8

e The nature of the claimed efficiencies;

e The link between the agreement and the efficiencies;

e The likelihood and magnitude of each claimed efficiency; and
e How and when each claimed efficiency would be achieved.%%°

The second point above requires that the efficiencies result from the
economic activity that forms the object of the infringement (ie the Online
Sales Ban) and that there is a direct causal link between the agreement and
the claimed efficiencies.>®°

Where the party claims non-cost based efficiencies, it must describe and
explain in detail the nature of the efficiencies and how and why they
constitute an objective economic benefit.%¢

With respect to the third exemption condition, ie indispensability of
restrictions, the Article 101(3) Guidelines provide that the party claiming the
efficiency needs to substantiate that the restrictions imposed by the

554 C-501/06 GlaxoSmithKline v Commission, EU:C:2009:610.

555 Cases 43/82 and 63/82, VBVB and VVVB v Commission, EU:C:1984:9, paragraph 61.

556 Article 101(3) Guidelines, paragraph 38.

557 Article 101(3) Guidelines, paragraph 39.

558 Article 101(3) Guidelines, paragraph 51.

559 The last point applies to cases where the agreement has yet to be fully implemented, see Article 101(3)
Guidelines, paragraph 58.

560 Article 101(3) Guidelines, paragraphs 53-54.

561 Article 101(3) guidelines, paragraph 57.
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4.206.

4.207.

4.208.

4.209.

4.210.

agreement in question are indispensable to the attainment of the efficiencies
created by it. This requires showing that both the restrictive agreement and
the individual restrictions of competition that flow from the agreement are
reasonably necessary for the attainment of claimed efficiencies.%? The
restrictive agreement is considered indispensable if there are no other
economically practicable and less restrictive means of achieving the
efficiencies.63 A restriction is indispensable if its absence would eliminate or
significantly reduce the efficiencies that follow from the agreement or make it
significantly less likely that they will materialise.>%*

The assessment of alternatives must take into account the actual and
potential improvement in the field of competition by the elimination of a
particular restriction or the application of a less restrictive alternative.%°

The more restrictive the restraint itself, the stricter is the test under the third
condition. Restrictions, such as an online sales ban, which are black listed in
block exemption regulations or identified as hardcore restrictions of
competition are unlikely to be considered indispensable.>6®

Application of the exemption criteria to the Agreements containing the Online
Sales Ban

Summary

For the reasons set out below, the CMA finds that the Agreements
containing the Online Sales Ban do not meet the exemption criteria.

The CMA finds that Ping has established a limited causal relationship
between the Online Sales Ban and the benefits associated with Custom
Fitting to satisfy the first exemption condition. The CMA finds that Ping has
failed to establish a causal relationship between the Online Sales Ban and
protecting Ping’s brand image to satisfy the first exemption condition. The
CMA finds that Ping has not established the likelihood and magnitude of
these claimed efficiencies.

Furthermore, the CMA finds that the Online Sales Ban is not indispensable
for achieving these claimed efficiencies and does not meet the third
exemption condition.

562 Article 101(3) Guidelines, paragraphs 73.
563 Article 101(3) Guidelines, paragraph 75.

565 Article 101(3) Guidelines, paragraph 79.

)

564 Article 101(3) Guidelines, paragraph 79.
)
)

566 Article 101(3) Guidelines, paragraph 79.
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4.211.

4.212.

4.213.

4.214.

4.215.

The CMA also finds that Ping has failed to establish that there is a sufficient
direct causal link between the Online Sales Ban and Ping’s and its Account
Holders’ investments into Custom Fitting to satisfy the first exemption
condition. The CMA also finds that the Online Sales Ban is not indispensable
for achieving the claimed efficiencies and does not meet the third exemption
condition.

Assessment

The CMA has assessed whether the Online Sales Ban contained within the
Agreements generates efficiencies which are not delivered by the selective
distribution system. The CMA’s assessment is based on a counterfactual in
which Ping continues to apply its current selective distribution system,
requiring Account Holders to have bricks and mortar retail stores and
Custom Fitting facilities. Online-only retailers would not be admitted to Ping’s
selective distribution system under this counterfactual.

The CMA has assessed Ping’s efficiency claims under two main headings:

o Efficiency claim 1: promotion and benefits of Custom Fitting (and the
consequent impact on Ping’s brand image)®®’; and

e Efficiency claim 2: addressing Account Holder free riding issues.

The first claim relates to promoting Custom Fitting so that more individual
consumers obtain correctly fitted clubs, while the second relates to the
economic sustainability of providing Custom Fitting in a situation where
consumers can purchase Ping golf clubs online.

Efficiency claim 1: Promotion and benefits of Custom Fitting

As set out in paragraph 4.86 above, Ping submitted that Custom Fitting
produces an improved product for consumers, in that a consumer who has a
golf club tailored to their individual specifications will play better golf. Ping
claims that the benefits of Custom Fitting are independent of a golfer’s level
of skill or whether they are being fitted for the first time or on subsequent
occasions.*®® Ping further submits that it offers a greater level of
customisation and adjustments for its iron golf clubs than any other

567 See also Ping’s submissions described in paragraph 4.80 above.

568 The CMA notes that there is some anecdotal evidence, which indicates that the actual magnitude of the
benefits associated with custom fitting might differ by customer type and their level of skill. However, the
importance of custom fitting is perceived similarly by golfers in different skill categories (see paragraph 3.31 and
footnote 593).
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manufacturer.56® However, it has not provided any evidence to establish that
this leads to greater consumer benefits than those obtained from
customisable golf clubs made by other manufacturers.570.571

4.216. The benefits of Custom Fitting are recognised not only by Ping, but also by
other brands and retailers, as well as consumers who say that they value
Custom Fitting (see paragraphs 3.31 to 3.39). The CMA accepts that in
general customers are likely to benefit from undergoing a Custom Fitting
before purchasing golf clubs. This is particularly the case for those who have
a computer-generated fitting, which records a golfer’s ball flight data.>"2

4.217. Ping also submits that it ‘has built its brand image as a manufacturer which
sells customised clubs’>"3 which ‘adds to the prestige of PING’s brand in the
UK/EU %™ and ‘in the longer term, improvements in the consumers’ golf
game by virtue of a PING Custom Fitting also enhance PING’s reputation
and brand.’®’> Ping submitted that it considers its brand image as a leader in
the Custom Fitting of golf clubs to be extremely important>’® and it claimed
that it ‘is possibly even willing to sacrifice sales in the short-term in order to
protect the quality and brand in the long-term’ 577 It further argued that it can
be difficult for consumers to arrive at the correct measurements
themselves,>’® which increases the likelihood that they will select a club
specification that does not actually match their swing and ability and could
therefore negatively affect their performance. This could be detrimental to
both the consumer and to Ping’s reputation and brand image as the leading
manufacturer of Custom Fit clubs.5”° Ping also submits that established

569 Written Representations, paragraph 158, URN A0921.2 and paragraph 7 of the response to the Letter of
Facts, URN A0992.1.

570 The evidence on the CMAs file relates to the benefits of Custom Fitting in general and does not provide
information on a ‘by brand’ basis, see paragraphs 3.31 to 3.36.

571 Ping’s incentives to invest in Custom Fitting are further examined in paragraphs 4.234 to 4.236.

572 Statement of the Vice President of Engineering at Ping Inc, paragraph 26, URN A0921.3, also see Oral
Hearing transcript URN A0952.1 page 17, lines 16 to 23, * ...in an indoor environment there are very similar
fitting tools but the difference now might be having a simulator rather than hitting outside on the range.....Then |
would say the ideal scenario is to go to a fitting centre where you can hit from an indoor environment out on to
the range and have the benefit of seeing the ball flight married alongside having the equipment and consistency
of being able to hit the ball.’

573 Written Representations, paragraph 146, URN A0921.2.

574 Written Representations, paragraph 86, URN A0921.2.

575 Written Representations, paragraph 162, URN A0921.2.

576 See eg witness interview with the Managing Director of Ping Europe Ltd, page 17, lines 23 -24, URN A0863,
confirming that ‘Probably the biggest thing is the long term protection of the brand’.

577 Written Representations, paragraph 81, URN A0921.2.

578 QOral Hearing Transcript, page 24, lines 8 — 18, URN A0952.1, Statement of the Vice President of Engineering
at Ping Inc, paragraph 26, URN A0921.3 and Written Representations, paragraph 173, URN A0921.2.

579 Oral Hearing Transcript, p 74 lines 1 — 7, page 74, lines 14 — 21 URN A0952.1, and Written Representations,
paragraph 173, URN A0921.2
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4.218.

4.219.

4.220.

4.221.

brand image strengthens inter-brand competition by spurring competitive
responses from rival manufacturers.50

For the first exemption condition to be met, Ping needs to show that there is
a ‘sufficiently close link™8' between the Online Sales Ban in the Agreements
and the achievement of the claimed improvements.

For the reasons set out in paragraphs 4.105 to 4.113 above the CMA finds
that the Online Sales Ban is likely to lead to only a small increase in the
number of customers having a Custom Fitting before purchasing Ping golf
clubs, and less than has been claimed by Ping. In summary:

e Ping estimates that around [3<]% of its customers have a Custom
Fitting compared with [70-80]% of customers of all brands. However,
the comparability of these figures is questionable. In particular, the
estimate for other brands is likely to include customers who purchase
golf clubs which are not capable of being customised (paragraph
4.107).

e Even if the difference in rates of Custom Fitting were in line with Ping’s
estimate, as set out above in paragraph 4.110, there are several factors
apart from the Online Sales Ban which are likely to be driving this
difference, such as the quality of Ping Custom Fit Clubs and its
reputation for Custom Fitting.

With respect to customer satisfaction and Ping’s brand image, the CMA
recognises that brand image is a relevant aspect of non-price competition.
Ping submitted that the risk of a consumer buying incorrectly fitted clubs
from an online purchase is high,%8? but has not provided evidence to
substantiate this point. Ping further argues that the Online Sales Ban
reduces the risk of potential mistakes associated with online purchases. Ping
has not provided evidence of the magnitude of any such impact, and the
CMA notes that clubs can be returned to Ping after purchase to change
some customisation settings.%83

In the US, the Ping brand continues to be perceived as the leader in Custom
Fitting, notwithstanding that certain Account Holders are allowed to make
online sales of Ping golf clubs.%84 Evidence provided by Ping Inc. does not

580 Written Representations, paragraph 180, URN A0921.2.

581 Case T-111/08 Mastercard v European Commission, EU:T:2012:260, paragraph 226.

582 See Written Representations, paragraph 173, URN A0921.2.

583 Transcript of interview with the UK Sales Manager dated 9 March 2016, page 58, lines 15 to 16 and 26 to 27
and page 59, lines 1 to 8. URN A0865.

584 See US Golf Datatech Study, page 94, URN A0921.3e and paragraph 3.128 above.
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indicate that it is concerned that online sales of Ping golf clubs could have a
negative impact on Ping’s brand image.5%®°

Given the above, the CMA finds that there is likely to be a direct causal
relationship between the Online Sales Ban and the benefits associated with
Custom Fitting. The CMA, therefore, finds that the first exemption condition
is satisfied, but that the impact of the Online Sales Ban on the take-up of
Custom Fitting is likely to be small. The CMA finds that Ping has not
established a direct causal relationship between the Online Sales Ban and
the protection of its brand image to satisfy the first exemption condition.

Is the restriction indispensable to the attainment of the efficiencies?

In order to demonstrate that the third exemption condition has been met,
Ping needs to show that the Online Sales Ban is indispensable to the
attainment of the above mentioned claimed efficiencies. The CMA finds that
the Online Sales Ban is not indispensable because:

e Some consumers can and do choose to buy clubs without a Custom
Fitting.

e There are less restrictive alternatives to promote Custom Fitting.

The analysis of Ping’s Custom Fitting policy demonstrates that Ping aims to
promote dynamic face to face Custom Fitting so that more of its customers
are dynamically face to face Custom Fitted. This is achieved through
promoting ‘the opportunity for a personal conversation to take place between
the account holder and the consumer so that the account holder can explain
the benefits of PING custom fitting and strongly recommend that a custom
fitting appointment be arranged’.58®

Ping argued that the personal and dynamic aspect of face to face dynamic
Custom Fitting cannot occur over the internet.®®’ In order to arrive at the best
result, each player’s swing and ball flight data needs to be observed in real
time.58 Therefore even the most advanced online Custom Fitting tools
cannot be used to replicate all the steps in face to face dynamic Custom
Fitting.%8% Ping considers that ‘the internet ban is one of the strongest

585 Ping Inc. is primarily concerned with Account Holder free riding issues. See Ping Inc’s response dated 6
December 2016, URN PI004.1.

586 See paragraph 3.84.

587 Written Representations, paragraph 167, URN A0921.2, Oral Hearing Transcript, page, 78 lines 5 -9, URN

A0952.1.

588 Statement of the Vice President of Engineering at Ping Inc, paragraph 26, URN A0921.3 and Written
Representations, paragraph 26, URN A0921.2.
589 QOral Hearing Transcript, p 78 lines 5 — 9, URN A0952.1.
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messages that we can send to the consumer that they should be custom-
fitted’>* and, therefore, has not considered alternative ways of trying to
promote Custom Fitting.5%

4.226. The CMA does not dispute that a dynamic Custom Fitting cannot currently
be achieved online, and requires a personal interaction. However, the
evidence on the CMA'’s file shows that, despite the Online Sales Ban, a
significant proportion of Ping’s golf clubs are purchased without a Custom
Fitting (see paragraph 4.112). This is a result of a combination of different
factors, such as individual customer’s preferences when it comes to Custom
Fitting,%92 variation in Account Holders’ effort to convince customers to
undergo Custom Fitting,®® and some of Ping’s own policies.>%*

4.227. Ping has not substantiated why alternative methods of promoting Custom
Fitting (see paragraphs 2.10 to 2.19), such as a message, displayed
prominently online, and emphasising the benefits of Custom Fitting, would
significantly reduce the claimed benefits arising from the Online Sales Ban or
make it significantly less likely that those benefits will materialise.

4.228. As set out earlier in paragraphs 4.114 to 4.149, there are viable less
restrictive alternatives to the Online Sales Ban in promoting Custom Fitting.
Under any of these potential scenarios identified by the CMA, individual
customers would be informed of the benefits of Custom Fitting and could still
choose to be Custom Fitted, whether they complete their purchase in-store
or online.5%

4.229. The Online Sales Ban arguably provides an opportunity for a conversation
on the benefits of Custom Fitting and provides a mechanism for driving in-
store visits and purchases, and, if consumers decide to have a Custom

590 QOral Hearing Transcript, page 63, lines 14 — 15, URN A0952.1.

591 Oral Hearing Transcript, page 78, lines 16 — 19, URN A0952.1.

592 For instance, US Golf Datatech Study shows that despite the increasing numbers of golfers who are custom
fitted, a significant proportion (eg 38% in 2015) of the surveyed experienced golfers have never been custom-
fitted. Those who have never been custom-fitted before were most likely to say that they ‘just never felt the need
for custom fit clubs’ or that they ‘do not want to pay extra for custom fit clubs’, (US Golf Datatech Study, pages 36
— 37, URN A0921.3e. Similarly, the SMS Survey Results Extract indicates that [30-40]% of surveyed golfers in
the UK have never been custom fitted. Despite having similar views about the importance of custom fitting, the
proportion of golfers who have not been custom fitted differs significantly across different skill categories, eg only
[10-20]% of Category 1 golfers have never been custom fitted compared to [50-60]% of Category 4 golfers. (SMS
Survey Results Extract, pages 15 — 22, URN A0949.4).

593 Ping’s Custom Fitting audit reports show that not all of its Account Holders actively promote Custom Fitting,
see Annex 3. Fitting Audit Report Files to Ping’s response to the CMA’s section 26 notice dated 21 December
2016, URN A0953.4a to k.

5% For instance, Ping has confirmed that [3<], see eg Oral Hearing Transcript, page 52, lines 8 — 10, URN
A0952.1.

595 [Account Holder 1] told the CMA that given the price of golf clubs, very few customers would ignore the advice
to have a Custom Fitting, see call note with [Account Holder 1] on 18 May 2016, paragraphs 6 and 9, URN
A20054. The CMA considers this to be another indication that an online message explaining benefits of Custom
Fitting could be as effective as a personal advice.
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Fitting, preventing online purchase errors (whether arising from genuine
mistakes or from a lack of a Custom Fitting). However, customers would still
be able to choose to have a Custom Fitting if they wanted one with or
without an Online Sales Ban. Ping Inc. does not prohibit online sales in the
US and the response from Ping Inc. does not indicate any significant
concerns associated with allowing online sales and any negative impact on
its brand image.

The CMA, therefore, finds that the Online Sales Ban is not indispensable for
achieving the claimed efficiencies and does not meet the third exemption
condition.

Efficiency claim 2: Addressing Account Holder free riding issues

A genuine free riding problem arises when a retailer is able to take
advantage of its competitor’s investments in pre-sales services and other
promotional activities without actually having to make these investments
itself. This can lead to diminished incentives for retailers to invest in pre-
sales services, and might even threaten the economic viability of providing
pre-sales services altogether. For instance, a free riding problem could arise
where a customer visits a retailer that offers high pre-sales services (which
are costly for the retailer to provide) to learn more about different products,
and then purchases the product from another retailer which offers a lower
price but no pre-sales services, eg online only retailer.

As set out in paragraph 4.89 above, Ping claims that the Online Sales Ban
enables it to resolve a free rider problem by ensuring that Ping and its
Account Holders have appropriate incentives to invest in Custom Fitting.

The CMA has split the assessment of whether there is a sufficient causal link
between the Online Sales Ban and the investments into the provision of
Custom Fitting services into two parts. First, the CMA has considered
whether Ping’s own investments in its Account Holders are likely to be linked
to the Online Sales Ban. Second, the CMA has examined the link between
the Online Sales Ban and Account Holders’ investments.

Ping’s investments in Account Holders

4.234.

Ping submitted that it makes significant investment in supporting the
provision of Custom Fitting services by its Account Holders.5% The CMA
recognises that Ping’s investments into Custom Fitting can have a positive
effect on Account Holders’ incentives to stock and promote the Ping brand,

59 QOral Hearing Transcript, page 68, lines 23 — 25 and page 69, lines 1 — 2, URN A0952.1.
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and on consumers’ propensity to try out and buy Ping golf clubs. These
aspects represent elements of Ping’s inter-brand competitive strategy.

However, free riding by online retailers on Ping Account Holders’ pre-sale
retail services would not directly impact on Ping’s own sales volumes or
wholesale revenues, which would still be earned on the related online
sales.%7 Although it may be argued that reduced Account Holders’
incentives to invest into the provision of Custom Fitting may adversely affect
Ping’s own incentives to invest into Custom Fitting, the CMA finds that this
argument does not hold in this case. This is due to Ping’s claims that
Custom Fitting is an integral part of its business model, that it aims to have
100% of its customers Custom Fitted®%® and that it is able to require the
availability of Custom Fitting facilities at its Account Holders as part of its
selective distribution system.

Accordingly, the CMA finds that Ping has failed to substantiate how the
absence of its Online Sales Ban would negatively affect Ping’s own
incentives to invest in supporting the provision of Custom Fitting.5%°

Investments by Account Holders

4.237.

4.238.

In relation to Account Holder investments, Ping submitted that a free riding
problem would arise if a potential customer could obtain a (free) Custom
Fitting in a bricks and mortar store and then order the equivalent club(s)
online from a retailer who had made no, or less, investment in Custom Fitting
(and who presumably reflected these lower costs in lower prices).6%° The
Online Sales Ban prevents such sales being made online, thus maintaining
incentives for Account Holders to invest in the provision of Custom Fitting
services.

Ping has not adduced any case specific evidence to substantiate this claim.
Instead it relied on a theoretical example provided in the US public
submissions to the OECD policy roundtable on Vertical Restraints for online
sales (2013).%91 It also claims that, in the absence of the Online Sales Ban,
fewer retailers would be willing to sell Ping Custom Fit Clubs and that the

597 |t is also relevant that Ping does not allow online only retailers in its selective distribution network — all its
authorised Account Holders must have a bricks and mortar store and offer custom fitting facilities, see paragraph

3.60.

59 Written Representations, paragraph 78, URN A0921.2 and Oral Hearing Transcript, page 7, lines 7 — 10, URN

A0952.1.

599 Separately, Ping has not submitted that other brands are able to free ride on its investments.

600 \Written Representations, paragraph 178, URN A0921.2.

601 Written Representations, paragraph 178, URN A0921.2 and Oral Hearing Transcript, page 63, lines 24 — 25
and page 64, lines 1 — 13, URN A0952.1.
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reduced number of Account Holders that continued to fit would be forced to
charge for Custom Fitting in order to avoid free riding.602

The CMA considers that Ping has not established a sufficient causal link
between the Online Sales Ban and the provision of face to face dynamic
Custom Fitting to avoid free rider problems, for the following reasons.

First, the existing provisions of Ping’s selective distribution system require
that all of its Account Holders provide Custom Fitting facilities (see
paragraph 3.60).6%3 Ping has confirmed®* that it would expect all of its
Account Holders to be purchasing the necessary clubs (those not
provided®®) in order to carry out Custom Fitting. Therefore the degree of
discretionary Ping-specific retailer investment is limited.

Second, most of the identified investments made by Account Holders in their
Custom Fitting facilities, such as driving range bays and launch monitors,
relate to facilities are not specific to the Custom Fitting of Ping golf clubs.
Ping confirmed in the Oral Hearings that ‘generally speaking most retailers
are multi-branded’.6% Custom Fitting facilities are provided to allow Custom
Fitting for other golf club brands, notwithstanding the fact that other
manufacturers do not impose an online sales ban. Ping has not evidenced
its claim that fewer Account Holders would be willing to sell Ping Custom Fit
Clubs if they were available online, nor explained its claim that this would
reduce consumer choice.%”

Third, Ping indicated that its Account Holders usually sell a number of
different products and services, and their investments will not necessarily be
specific to a particular product or service. ‘There is a triangle between
lessons, custom fitting and purchase. Wherever you come on the triangle, a
good retailer is able to end up around all three points of the triangle. So, they
will invest in facilities, launch monitors and all kinds of visual tools that can
help in terms of fitting and lessons.®% This indicates that Account Holders’
incentives to invest are, in fact, driven by several factors, the ability to recoup
the investments through increased product sales being only one of them.

602 Ping’s response to the letter from CMA dated 3 November 2016, page 6, URN A0949.2.

603 ‘The retailer must have facilities to carry out dynamic face-to-face fittings’.

604 Oral Hearing Transcript page 72, line 18, URN A0952.1.

605 Drivers, fairway woods, hybrids and putters.

606 Oral Hearing Transcript page 71, lines 10 — 11, URN A0952.1.

607 For example, would Ping Account Holders substitute to another brand not currently carried (and so increase
availability of that other brand)?

608 Oral Hearing Transcript, page 70 line 25 and page 71, lines 1 — 3, URN A0952.1.
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Finally, a significant proportion of Ping’s Account Holders charge for Custom
Fitting, which may or may not be offset against the price of clubs
subsequently purchased from that Account Holder.5%° Although Ping
submitted that only [30-40]%°%'° of its Account Holders charge for face to face
dynamic Custom Fitting,®'! the CMA’s analysis of Ping’s data on the
investments by its Account Holders shows a clear association between the
level of Account Holder investment and the prevalence of charging for
Custom Fitting services.

Table 4.1 below shows the proportion of Account Holders charging for a
service where they provide specific Custom Fitting tools: launch monitor,
bespoke fitting studio, driving range and Ping-trained fitters. The data
suggests that Account Holders which provide a wider range of specific
Custom Fitting tools tend to charge more often for Custom Fitting. For
example, 66% of the Account Holders which provide both bespoke fitting
studios and launch monitors charge for Custom Fitting. 83% of those
Account Holders which provide all four services charge for Custom Fitting.

Table 4.1: Relationship between Account Holders’ investment and charging for
Custom Fitting

1 or more
Bespoke Ping
Launch fitting trained
monitor studio Range fitters
Proportion of Account Holders that charge for custom
fitting, (%) [5<1% [3<1% [3<1% [5<]1%
[3<]%
Combined [5<]

[<]%

Source: CMA analysis based on the data submitted by Ping (see amended annex 1 to Ping’s response to the CMA
section 26 notice dated 21 December 2016, URN A0953.2).

Notes: (1) Results are weighted using the value of golf club sales in 2015; (2) Consistent with Ping’s interpretation,

missing values are included in the analysis; (3) Excludes accounts which do no or very little custom fitting (eg those
that only sell Soft Goods or which are close to Ping’s Gainsborough fitting studio), accounts that did not respond or
are internal accounts belonging to Ping employees.

Figure 4.2 also shows that there is a significant positive relationship between
the size of Account Holder and its investments into Custom Fitting.6'? Larger
Account Holders are more likely to charge for Custom Fitting services®'? and

609 Contrary to Ping’s claims (see paragraph 4.89), the free rider issue is concerned with whether the removal of
the Online Sales Ban would disincentivise the Account Holders from investing into the provision of Custom Fitting
so that face to face dynamic Custom Fitting is no longer provided. Having to charge for these services does not
automatically mean that those incentives no longer exist. On the contrary — charging for Custom Fitting services
can be an alternative way to recover those investments.

610 [3<]% of those Account Holders that charge, fully or partially refund the cost of Custom Fitting upon purchase,
Ping’s response to the letter from CMA dated 3 November 2016, page 8, URN A0949.2.

611 Ping’s response to the letter from CMA dated 3 November 2016, page 8, URN A0949.2.

612 Although a substantial proportion of smaller Account Holders also provide Custom Fitting services.

613 This is also likely to be due to the fact that they make larger investments into Custom Fitting and provide
better Custom Fitting services, see Figure 4.2.
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also undertake a dynamic Custom Fitting for a larger proportion of their
customers. These services are valued by customers, as is evident from the
higher proportions of Account Holders that provide better quality fitting
services charging for their services.

Figure 4.2: Custom Fitting by Account Holders (by value of golf club sales)
[<]

Source: CMA analysis based on the data submitted by Ping (see amended Annex 1 to Ping’s response to the CMA
section 26 notice dated 21 December 2016, URN A0953.2).

Notes: (1) Results are weighted using the value of golf club sales in 2015; (2) Account holders are distributed
based on their golf club sales value. The 1% quartile includes Account Holders with the lowest value and the 4" —
the highest; (3) Consistent with Ping’s interpretation, missing values are included in the analysis; (4) Excludes
accounts which do no or very little Custom Fitting (eg those that only sell Soft Goods or which are close to Ping’s
Gainsborough fitting studio), accounts that did not respond or are internal accounts belonging to Ping employees
and accounts where the value of golf club sales was not provided; (5) Excludes [Account Holder 1], which did not
provide shop level data.

These trends show that Account Holders which make significant investments
into the provision of Custom Fitting are more likely to charge for their
services, indicating that they are able to recoup their investments through
charging for the services they provide. This suggests that the removal of the
Online Sales Ban would not significantly affect Account Holder incentives to
invest in Custom Fitting, given that the evidence indicates that they would be
able to recover their investments through various charges.

Given the above, the CMA finds that Ping has failed to substantiate that
there is a causal link between the Online Sales Ban and Ping’s and its
Account Holders’ investments into the provision of face to face dynamic
Custom Fitting services.

Is the restriction indispensable to the attainment of the efficiencies?

Even if there were some efficiencies of limiting the risk of free riding resulting
from the Online Sales Ban, the CMA finds that the Online Sales Ban would
not be indispensable to maintaining Account Holders’ incentives to provide
face to face dynamic Custom Fitting for the following reasons:

(@) Ping’s selective distribution system requires each Account Holder to
provide face to face dynamic Custom Fitting services (ie there are no
online-only Ping authorised retailers) (paragraph 3.60).

(b) Account Holders would be able to charge customers for Custom
Fitting services as a way of overcoming the free rider problem — a
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significant number of Account Holders already do this (paragraphs
4.243 to 4.246).514

(c) As setoutin paragraph 4.242, Account Holders can recoup some of
their investments not only through increased product sales, but also
through the provision of other services, such as offering golf lessons.

Conclusion on the applicability of section 9 of the Act and Article 101(3)
TFEU

Based on the above, the CMA finds that Ping has failed to substantiate to
the required standard that the first and third exemption criteria have been
met. Given their cumulative nature the CMA has not assessed the remaining
criteria. Accordingly, the CMA finds that the agreement in question is not
exempt under Section 9 of the Act and Article 101(3) TFEU.

Attribution of liability

The legal entity within the Ping undertaking that was directly involved in the
Infringements during the Relevant Period was Ping Europe Limited.
Accordingly, the CMA finds Ping liable for the Infringements.

The CMA has considered whether liability for the Infringements should be
attributed, on a joint and several basis, to any other legal entities which
comprise the Ping undertaking. The CMA has not identified another entity to
which it considers liability should be attributed on a joint and several basis.

Ping’s Fundamental Charter Rights

Ping submitted that the effect of the Decision and Directions breaches Ping’s
fundamental rights under the Charter of Fundamental Rights of the
European Union.®'® The rights which Ping claims are violated by the
Decision and Directions are the freedom to conduct a business (Article 16)8'6
and the right to property (Article 17).617

614 Similarly, the US Golf Datatech Study shows that in the US the proportion of surveyed customers who were
charged for their fitting has been increasing and now stands at 47%, page 53, URN A0921.3e.

615 (2000/C 364/01)

616 Article 16 - Freedom to conduct a business provides: ‘The freedom to conduct a business in accordance with
Union law and national laws and practices is recognised.’

617 Article 17 - Right to property provides: ‘(1) Everyone has the right to own, use, dispose of and bequeath his or
her lawfully acquired possessions. No one may be deprived of his or her possessions, except in the public
interest and in the cases and under the conditions provided for by law, subject to fair compensation being paid in
good time for their loss. The use of property may be regulated by law in so far as is necessary for the general
interest. (2) Intellectual property shall be protected.’
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Ping submitted that the Decision and Directions:

e limit Ping’s contractual freedom and require that it ‘must offer an
unbundled product that includes only the non-customised hardware
[sic] component, to be sold online’;*'8 and

e deprive Ping of its property, constituted by ‘the very considerable
gooawill that it has acquired over more than fifty years as a result of its
investment in Custom Fitting and its policy of selling Custom Fit
clubs.’®"®

At the Oral Hearing Ping submitted that, ‘if it is the case that there is an
object restriction on Article 101 [... | the charter rights, particularly Article 16
Freedom to Conduct a Business and [Article] 17 Right to Property, in this
case goodwill [...] trump Article 101 in this particular context 620 In effect
Ping submitted such a breach of its fundamental rights occurs even where,
after a fact specific inquiry, the CMA has decided that the Online Sales Ban
contained in the Agreements is an object infringement which is neither
objectively justified, nor fulfils the exemption conditions of Article 101(3) and
issues Directions requiring that the Infringement ceases.

The CMA finds that these rights are qualified, not absolute, rights under the
Charter, and that they must be exercised in accordance with EU law.

In relation to Article 16, the CMA finds that a limit of Ping’s freedom to
conduct a business, in this case - a business supplying Custom Fit Clubs to
UK retailers - is the point at which the law is breached. This is apparent from
the language of Article 16 itself, which states that the freedom to conduct
business is one to be exercised ‘in accordance with Community law and
national laws and practices’, and is also reflected in paragraph 231 of AG
Kokott's Opinion in Alrosa,b2’ where it is stated that ‘the limit of (positive)
contractual freedom of undertakings lies where a contract with an anti-
competitive object or an anti-competitive effect within the meaning of Article
81 EC (Article 53 EEA) is concluded..

618 Written Representations, paragraph 139, URN A0921.2. This point is put a number of ways, see also Written
Representations, paragraph146 ‘Ping would be required to allow its retailers to sell non-customised clubs over
the internet’, or Written Representations, paragraph 147 ‘the SO’s analysis would force Ping to sell all of its
Hardware in a way that it does not wish to and to conduct its entire business in a way which tolerates non-
Custom Fitting’.

619 Written Representations, paragraph 139, URN A0921.2.

620 Oral Hearing Transcript, page 42, lines 15 to 18, URN A0952.1

621 Case C-441/07 P Commission v Alrosa Co Ltd EU:C:2009:555
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In any event, the CMA notes that the factual effect of the Decision and
Directions is not to require the sale of non-custom fit Ping clubs. The effect
of the Directions is simply that Ping is not permitted to promote Custom
Fitting through an online sales ban which is not objectively justified.
Therefore, none of the concurrent effects Ping alleges, such as damage to a
‘core element of Ping’s brand®??, are brought about by the Decision and
Directions.

In relation to Article 17, the CMA finds that, while Ping’s commitment to
Custom Fitting has led it to possess ‘goodwill,” which can constitute property
for the purposes of the Article®?3, Ping will not be deprived of this goodwill by
the Decision or Directions. Ping’s position as the perceived market leader in
Custom Fitting in the US,%?* where it does not operate an online sales ban,
demonstrates that an online sales ban is not necessary to maintain a
reputation for commitment to Custom Fitting.

The Decision and Directions prevent Ping using an unlawful online sales ban
to pursue its objectives (ie ‘the use of property may be regulated by law’62%).
Insofar as this affects Ping’s goodwill, it is through controlling how Ping
utilises the goodwill accrued from its commitment to Custom Fitting. Such
control would be proportionate under Article 52 of the Charter given the need
to achieve the TFEU’s stated aim of guaranteeing fair competition, and
ensure Ping complies with its obligations under EU competition law.526

622 \Written Representations, paragraph 146, URN A0921.2.

623 R (Nicholds) v Security Industry Authority [2007] 1 WLR 2067, paragraphs 71-73

624 See paragraph 3.128 above.

625 Article 17, Charter.

626 See the General Court’s judgment in Case T-65/98, Van den Bergh v Commission, EU:T:2003:281, p.170-

172.
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THE CMA'S ACTION
The CMA's decision

On the basis of the evidence set out in this Decision, the CMA has decided
that Ping infringed and continues to infringe the Chapter | prohibition and
Article 101 TFEU by entering into an agreement with [Account Holder 1]
which bans the online sale of Ping golf clubs and with [Account Holder 2]
which banned the online sale of Ping golf clubs. Each of the Agreements has
or had as its object the prevention, restriction or distortion of competition
within the UK and between EU Member States and which may affect or may
have affected trade within the UK and between EU Member States.

Specifically, the CMA finds on the basis of the evidence set out in this
Decision that:

a. the duration of the Infringement in respect of the agreement between
Ping and [Account Holder 1] was from at least 30 July 2012 and is
continuing as at the date of issue of this Decision.

b. the duration of the Infringement in respect of the agreement between
Ping and [Account Holder 2] was from [3<] until [3<].

Directions

Section 32(1) of the Competition Act provides that the CMA may give to such
person, or persons, as it considers appropriate such directions as it
considers appropriate to bring the infringement of Article 101(1) TFEU and/or
the Chapter | prohibition to an end.

In Genzyme v OFT (remedy)®?” the CAT held that the power to make a
direction under section 33 of the Act (in relation to conduct that contravenes
Article 102 TFEU and/or the Chapter Il prohibition) includes the power to
ensure that an infringement is not repeated.®?8 The CAT further held that the
power ‘to bring the infringement to an end’ covers conduct closely linked to,
or to the like effect as, the infringement found, otherwise section 33 would be
ineffective.62°

627 Genzyme Limited v the Office of Fair Trading [2005] CAT 32 (Genzyme).

628 Genzyme, paragraph 233.

629 |bid. As the CAT pointed out in Genzyme, were it otherwise, a kind of “catch as catch can” situation could
arise in which an undertaking could, by constantly changing its arrangements, keep the competition authorities at
bay indefinitely.
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5.5. Whilst Genzyme was a case on the Chapter Il prohibition, the CMA
considers that the same principles apply in the case of the Chapter |
prohibition.

5.6. As at the date of this Decision, Ping has not taken steps to bring the
Infringements to an end. Ping has continued to publish and communicate to
its Account Holders an updated Trade Price List, incorporating its Terms and
Conditions, which provide at clause 12, ‘Internet Policy .. Ping Europe’s
Internet policy does not allow the Account Holder to execute sales
transactions of PING Hardware products with consumers on the Internet’
(emphasis in original).830

5.7. The CMA finds that the continuing agreement with [Account Holder 1]
demonstrates that the Infringements are ongoing at the date of this Decision.
In order to terminate the implementation of the Online Sales Ban through the
agreement with [Account Holder 1], the CMA therefore gives directions to
Ping Europe Limited, pursuant to section 32 of the Act, to bring the ongoing
aspects of the Infringements to an end. The CMA further directs Ping Europe
Limited to refrain from adopting measures having the same or equivalent
restriction of competition (which the CMA considers would require it to
remove the Online Sales Ban from its Internet Policy). This is a measure that
is supplementary to the statutory prohibitions.%3!

5.8. The CMA gives Ping the following directions:
(a) Ping must bring the ongoing aspects of the Infringements to an end.

(b) Ping must refrain from repeating the Infringements and refrain from
adopting any measures having the same or equivalent restriction of
competition as the Infringements.

(c) Without prejudice to the generality of paragraphs (a) and (b) of these
directions Ping must within three calendar months of the date of this
Decision:

i.  modify and reissue its Terms and Conditions to bring the
Infringements to an end;

ii. reissue the modified Terms and Conditions to Ping’s Account
Holders;

630 Trade Price List: Effective 1st January 2017, provided by Ping on 24 May 2017 in response to a section 26
Notice of 18 May 2017, URN A0981.3.
631 Napp Pharmaceutical Holdings Ltd v Director General of Fair Trading [2002] CAT 1, paragraph 553.
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5.9.

5.10.

(d)

(9)

iii.  explain in writing to each Account Holder who receives the
modified Terms and Conditions the action that Ping has taken
and/or will take to comply with the direction at paragraphs (a)
and (b); and

iv.  provide a copy of the communications referred to in
paragraphs (c) i-iii above to the CMA within seven days from
the date of any such communications.

The CMA may, by written notice given to Ping, vary, supersede or
withdraw these directions if, by reason of any change of
circumstances, it considers that they are no longer appropriate.
Before doing so, the CMA must give Ping a reasonable opportunity to
make representations.

Ping must promptly provide to the CMA such information as the CMA
may from time to time require for the purpose of ascertaining whether
these directions are being or will be complied with or for the purpose
of ascertaining whether they should be varied, superseded or
withdrawn.

For the purposes of these directions definitions have the same
meaning as in the Act or the Decision unless the contrary intention
appears.

The Interpretation Act 1978 applies to these directions as it applies to
Acts of Parliament.

The Directions do not specify how Ping Europe Limited must modify its
Terms and Conditions because it is for an undertaking to self-assess its own
compliance with competition law.

Ping submitted that the CMA should defer any direction that Ping alters its
current terms and conditions until the determination of an appeal against the
CMA’s decision.®32 Having made an infringement decision the CMA intends
to direct that the Infringements are brought to an end, consistent with section
46(4) of the Act which provides ‘the making of an appeal under this section
does not suspend the effect of the decision to which the appeal relates’ 833

632 Cover letter attaching Draft Penalty Statement Written Representations dated 25 April 2017, final paragraph,
URN A0963.1.

633 The CMA does not intend to depart from the approach of the statutory scheme in these directions. However,
should Ping apply to the CAT for the Directions to be suspended for the duration of an appeal, the CMA would
consider its position in relation to such an application at that time.
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5.11. The CMA therefore decides that it is appropriate to issue Directions in this
case.

C. Financial penalty
I. The CMA’s powers to impose penalties

5.12. For the reasons given below, the CMA finds that each of the Infringements
has been committed intentionally or negligently because Ping must have
been aware, or could not have been unaware, or at least ought to have
known, that its Agreements were restrictive of competition.

a. Key legal principles

5.13. Section 36(1) of the Act provides that on making a decision that an
agreement has infringed the Chapter | prohibition or Article 101 TFEU, the
CMA may require an undertaking that is a party to the agreement concerned
to pay the CMA a penalty in respect of the infringement.

5.14. Any such penalty is calculated in accordance with the CMA’s published
guidance®3* and relevant legislation.?3® No penalty fixed by the CMA may
exceed 10 per cent of the worldwide turnover of the undertaking calculated
in accordance with the provisions of the Competition Act 1998
(Determination of Turnover for Penalties) Order 2000 (SI 2000/309), as
amended by the Competition Act 1998 (Determination of Turnover for
Penalties) (Amendment) Order 2004 (S| 2004/1259).636

5.15. The CMA may impose a penalty on an undertaking which has infringed the
Chapter | prohibition and Article 101 TFEU if it is satisfied that the
infringement has been committed intentionally or negligently.3” However,
the CMA is not obliged to specify whether it finds the infringement to be
intentional or merely negligent.638

5.16. The CAT has defined the terms ‘intentionally’ and ‘negligently’ as follows:

‘...an infringement is committed intentionally for the purposes of section
36(3) of the Act if the undertaking must have been aware, or could not have

634 Guidance as to the appropriate amount of a Penalty (OFT 423, September 2012), adopted by the CMA Board
(Penalty Guidance).

635 The Competition Act 1998 (Determination of Turnover for Penalties) Order 2000 (S| 2000/309) and the
Competition Act 1998 (Determination of Turnover for Penalties) (Amendment) Order 2004 (S 2004/1259).

636 Section 36(8) of the Act.

637 Section 36(3) of the Act.

638 Napp Pharmaceutical Holdings Ltd v Director General of Fair Trading [2002] CAT 1, paragraphs 453 to 457,
see also Argos Limited and Littlewoods Limited v Office of Fair Trading [2005] CAT 13, paragraph 221.
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been unaware, that its conduct had the object or would have the effect of
restricting competition. An infringement is committed negligently for the
purposes of section 36(3) if the undertaking ought to have known that its
conduct would result in a restriction or distortion of competition’.63°

5.17. This is consistent with the approach taken by the Court of Justice which has
confirmed:

‘the question whether the infringements were committed intentionally or
negligently...is satisfied where the undertaking concerned cannot be
unaware of the anti-competitive nature of its conduct, whether or not it is
aware that it is infringing the competition rules of the Treaty. 640

5.18. The circumstances in which the CMA might find that an infringement has
been committed intentionally include the following:

a. the conduct has as its object the restriction or distortion of competition;

b. the undertaking in question is aware that its actions will be, or are
reasonably likely to restrict or distort competition but still wants, or is
prepared, to carry them out; or

c. the undertaking could not have been unaware that its conduct would
have the effect of restricting or distorting competition, even if it did not
know that it would infringe Article 101 TFEU and the Chapter |
prohibition. 54

5.19. Ignorance or a mistake of law does not prevent a finding of intentional
infringement, even where such ignorance or mistake is based on
independent legal advice.%42

b. Ping acted intentionally or negligently

5.20. As described above in paragraph 5.18, the circumstances in which the CMA
might find that an infringement has been committed intentionally include the
situation in which the agreement or conduct in question has as its object the
restriction of competition.®*3 For the reasons given at paragraphs 4.93 to
4.155 above, the CMA finds that the Infringements were not objectively

639 Argos Limited and Littlewoods Limited v Office of Fair Trading [2005] CAT 13, paragraph 221.

640 Case C-280/08 P Deutsche Telekom v Commission EU:C:2010:603, paragraph 124.

641 See OFT407 Enforcement (December 2004, adopted by the CMA Board), at paragraph 5.9.

642 See Case C-681/11 Bundeswettbewerbsbehérde v Schenker & Co. AG, EU:C:2013:404, paragraph 38. See
also Enforcement (OFT407, December 2004), adopted by the CMA Board, paragraph 5.10.

643 See Enforcement (OFT407, December 2004), adopted by the CMA Board, paragraph 5.9.
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justified and accordingly, had as their object the prevention, restriction or
distortion of competition.

5.21. Ping would have been aware, or could not have been unaware, that the
consequence of the Infringements was that Account Holders,%44 and in
particular [Account Holder 1] and [Account Holder 2], would be unable to
compete online. This awareness is reflected in the Managing Director’s letter
to all Ping Account Holders in May 2009 which observed, ‘To some of you
[Account Holders] this may sound restrictive in these difficult times and will
result in fewer sales for Ping. 64

5.22. Furthermore, the CMA relies on the following facts, in summary:

a. On 13 October 2011 the Court of Justice ruled in Pierre Fabre that an
online sales ban in the context of a selective distribution network was a
‘by object’ restriction of competition, if not objectively justified.46

b. During 2011 and 2012 Ping reviewed the Internet Policy,®*” containing
the Online Sales Ban, and considered various commercial options. The
Managing Director wrote to Account Holders in August 2012 informing
them that it had ‘conducted a full review over the last 12 months and
commencing August 15t 2012, [Ping has] made the decision to allow
Bags and Accessories to be sold directly on the Internet.”®*® During its
2011/2012 review period Ping therefore considered the Internet Policy
and concluded that the Online Sales Ban should be retained in relation
to its agreements to supply golf clubs.

c. Since 17 November 2015 Ping has been aware of the CMA’s
Investigation — ie it has known since at least that date that its
agreements with Account Holders prohibiting the sale of golf clubs
online were, at the very least, a possible infringement of competition
law. Since 9 June 2016, when the CMA issued the SO, Ping has been
aware that its Agreements with [Account Holder 1] and [Account Holder 2]

644 See paragraphs 4.60 to 4.62, the CMA has assessed the Infringements in the context of the Online Sales Ban
being a standard term of Ping’s terms and conditions with its Account Holders.

645 |_etter from Ping to Account Holders May 2009, URN A0466.

646 See Pierre Fabre. See also paragraph 4.156. The CJEU in Pierre Fabre identified that in previous judgments
it had not ‘accepted arguments relating to the need to provide individual advice to the customer and to ensure his
protection against the incorrect use of products, in the context of non-prescription medicines and contact lenses,
to justify a ban on internet sales the issues which arose in choosing the correct medicine or the risks in having
the wrong contact lens.’

647 A Commercial Foundations PowerPoint presentation, undated, states in relation to the Internet Policy: ‘12
Months of research and review’, URN A0438.

648 |_etter from the Managing Director dated August 2012, URN A0653.
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5.23.

5.24.

5.25.

prohibiting the sale of golf clubs online were, at the very least, a
possible infringement of competition law.

Accordingly, on the basis of the evidence set out in section 3 above,
including the specific example mentioned in paragraph 5.21 above, the CMA
finds that Ping must have been aware, or could not have been unaware of
the anti-competitive nature of its conduct. At the very least, the CMA finds
that Ping ought to have known that the Agreements containing the Online
Sales Ban would result in a restriction or distortion of competition.64°

Ping submitted that the CMA is wrong to find that the Infringements have
been committed either intentionally or negligently. In particular, Ping
submitted that:

(a) It would be impossible for the CMA to make a case that the

infringement was intentional because it accepts that Ping’s aim to
promote Custom Fitting is genuine. Ping did not negligently infringe
competition law since there is nothing objectionable about applying
distribution criteria which aim to promote Custom Fitting. The CMA
cites no evidence that Ping ever considered the alternative measures
proposed by the CMA and rejected them.6%0

(b) The CMA’s Decision rests on legal principles which are ‘highly

controversial and uncertain’. Ping claims that the CMA has ‘misstated
the law’ which in its view demonstrates that the principles are neither
straightforward nor well established, and that the CMA'’s novel and
controversial approach is not something that Ping could fairly be said
to have intentionally disregarded. In support of this submission, Ping
cites the reference of legal questions to the CJEU from a German
national court in Coty Germany as reflecting the ‘fact that the law in
this area is in need of clarification, as does the Commission’s ongoing
investigation into competition in the e-commerce sector 6%

(c) The CMA’s case is based on whether Ping could have achieved its

objectives using less restrictive measures to promote Custom Fitting
which is (in Ping’s view) a ‘novel, hypothetical and highly speculative
question’.552

The CMA rejects these submissions for the reasons set out below.

649 See Enforcement (OFT407, December 2004), adopted by the CMA Board, paragraph 5.12.
650 Draft Penalty Statement Written Representations, paragraphs 15-17, URN A0963.2.

651 Draft Penalty Statement Written Representations, paragraphs 18-20, URN A0963.2.

652 Draft Penalty Statement Written Representations, paragraph 22, URN A0963.2.
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5.26.

5.27.

5.28.

As set out in paragraph 4.33, although a restriction may have a legitimate
aim or aims, this does not obviate the application of competition law. The
test for establishing whether a restriction is objectively justified involves an
assessment of both the aims of the restriction and its proportionality.
Therefore, the fact that Ping has a genuine commercial aim of promoting
Custom Fitting, does not mean that the Agreements fall outside of the
application of Article 101(1).

Ping’s submission that the CMA’s decision rests on highly controversial and
uncertain legal principles and which Ping could not ‘fairly be said to have
intentionally disregarded’ is incorrect. Ping is a well-resourced company with
experienced external legal advisers. The legal principles of this case are not
novel:

a. the CMA may infer that an infringement has been committed
intentionally where consequences giving rise to an infringement are
plainly foreseeable from the pursuit of a particular policy by an
undertaking.®%3

b. the Court of Justice decision in Pierre Fabre established in 2011,
nearly six years ago, and almost a year prior to Ping deciding to
maintain its Agreement with [Account Holder 1] containing the Online
Sales Ban, that online sales bans are object restrictions unless
objectively justified.

Ping knew, or ought to have known following the Pierre Fabre judgment, that
an online sales ban is an object infringement unless objectively justified.f%*
Ping has not submitted any evidence to demonstrate that it conducted an
assessment to consider whether the Online Sales Ban is objectively justified
or would meet the exemption criteria (each of which would have required
consideration of whether there were less restrictive means of achieving its
aims) following the Pierre Fabre judgment, notwithstanding that it reviewed
its Internet Policy in 2011 and 2012. Ping would have been aware, or could
not have been unaware, that banning online sales was neither necessary nor
proportionate to achieving Ping’s aims.

653 Enforcement (OFT407, December 2004), adopted by the CMA, paragraph 5.11. See also Napp
Pharmaceutical Holdings v Director General of Fair Trading [2002] CAT 1, at [456].

654 The Pierre Fabre judgment was issued by the Court of Justice on 13 October 2011, some nine months prior to
the commencement of the Infringements.
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5.29. The fact that a German national court has referred questions to the Court of
Justice (which are not directly relevant to this case®®) does not have any
impact on the application of Pierre Fabre and the case law cited in that case.
Furthermore, the Commission’s investigation into the e-commerce sector
does not indicate that this area of law is in need of clarification.6%¢

5.30. At the time of the Infringements it was well established that adopting
restrictions on competition between retailers in a selective distribution
system which were neither necessary nor proportionate to achieve a
legitimate aim, infringed competition law.%%” This was particularly the case in
relation to ‘hardcore’ restrictions on active or passive sales.

5.31. Ping also submitted the following arguments regarding the facts set out in
the Draft Penalty Statement:®%8

e The CMA’s reliance on Pierre Fabre as a by object restriction is
misplaced because the objective in Pierre Fabre was found to be
‘bogus’ whereas Ping’s objective has been found to be genuine. The
fact that an agreement is classified as a by object restriction does not
automatically mean that the Infringements are intentional or negligent.

e The fact that Ping reviewed its Internet Policy in 2011 and 2012 does
not show that the Infringements were intentional or negligent.

e Ping’s awareness of the CMA'’s investigation since November 2015
and decision not to reverse its Internet Policy is a ‘bad’ point because
Ping maintains that its Internet Policy is lawful and its belief that the
Online Sales Ban is the ‘right thing to do for the brand and
consumers’.

5.32. The CMA does not accept these submissions for the following reasons.

655 The Coty Germany reference relates to third party platform bans and whether banning the sale of luxury
perfume on such sites to protect their brand image constitutes a legitimate aim. The opinion of Advocate General
Wahl in that case was published shortly before this Decision was issued, EU:C:2017:603. The CMA finds that the
opinion advises the adoption of an analytical framework to assessing restrictions in selective distribution systems
which is consistent with that the CMA has adopted, and distinguishes a third party platform ban from an online
sales ban which is the restriction in issue in this case.

656 See the Commission’s Final Report on the e-commerce sector inquiry
http://ec.europa.eu/competition/antitrust/sector_inquiries_e_commerce.html#findings and Staff Working
Document: http://ec.europa.eu/competition/antitrust/sector_inquiry_swd_en.pdf .

657 See the CJEU cases on selective distribution in Metro, L’Oréal, AEG-Telefunken. Further as the CJEU made
clear in Pierre Fabre it had not accepted justifications to ban online sales in relation to the need to provide
individual advice to the customer or to ensure protection against the incorrect use of products, in the context of
non-prescription medicines and contact lenses, in Deutscher Apothekerverband nor Ker-Optika.

658 Draft Penalty Statement Written Representations, paragraph 23 (a), (b) and (c), URN A0963.2
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5.33. As described above in paragraph 5.18, the circumstances in which the CMA
might find that an infringement has been committed intentionally include the
situation in which the agreement or conduct in question has as its object the
restriction of competition. The CMA notes that a ‘by object’ finding might be
taken into consideration in its assessment and considers that, particularly in
light of the evidence on the CMA'’s file (as set out in paragraph 5.21) it is
appropriate to consider that Ping intentionally maintained the Online Sales
Ban in relation to all Ping golf clubs knowing that this would restrict
competition between its Account Holders, and specifically [Account Holder 1]
and [Account Holder 2].659

5.34. Ping’s Managing Director told the CMA in interview Ping’s reasons for
permitting the sale of Soft Goods from August 2012: ‘we realised that really
there was a big inconsistency because we were banning sales of soft goods
for custom-fit reasons which makes no sense [...] we decided to, make sure
that our arguments were only being applied to the clubs’.6%° As Ping was
reviewing its Internet Policy, it should have checked whether the Online
Sales Ban (as amended) complied with competition law: Ping has provided
no evidence to indicate that it faced genuine uncertainty at the time.

5.35. In Ping’s response to the Letter of Facts, Ping submitted that: ‘its continued
Online Sales Ban does comply with competition law. But in any event, the
fact that Ping actively reviewed the scope of its Internet Policy in order to
ensure that it was as closely tailored to its objective of maximising custom-
fitting as possible (ie by limiting it to hard goods) renders any infringement by
Ping less, not more, culpable. It shows Ping conscientiously considering the
issues of proportionality and necessity.’®®" For the reasons given in
paragraphs 5.21 to 5.22 the CMA finds Ping must have been aware, or could
not have been unaware of the anti-competitive nature of its conduct and that
for the reasons given in paragraph 5.28 Ping would have been aware, or
could not have been unaware, that banning online sales was neither
necessary nor proportionate to achieving Ping’s aims. The CMA notes
notwithstanding that submission, Ping has not produced contemporaneous
evidence of it ‘conscientiously considering the issues of proportionality and
necessity’, and that to conclude the Online Sales Ban was a necessary and
proportionate measure, alternatives must have been assessed and rejected.

659 Enforcement (OFT407, December 2004), adopted by the CMA, paragraph 5.11. See also Napp
Pharmaceutical Holdings v Director General of Fair Trading [2002] CAT 1, at [456] and Argos Limited and
Littlewoods Limited v Office of Fair Trading [2005] CAT 13, paragraph 221.

660 See full response in CMA interview with Ping’s Managing Director on 10 March 2016, page 43, lines 16-23,
URN A0863.

661 Ping’s response to the Letter of Facts, paragraph 28a, URN A0992.1.
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Ping has provided no evidence of that consideration.®? However, the CMA
has given due regard to this submission on relative culpability and intention
in its assessment of starting point (see paragraph 5.52 onwards).

5.36. Ping’s Managing Director explained to a Swedish Account Holder in
December 2012 that: ‘[...] we believe that EU law does not require a retailer
to have a brick and mortar location in a country in order to be able to sell in
that country. So long as it has a brick and mortar site in the EU it is entitled
to sell anywhere in the EU. Our Internet Policy prohibits any Ping Authorised
Account from selling Hard Goods directly via “click to basket”. However, we
cannot stop an authorised retailer from using the internet for advertising and
marketing purposes.’®63

5.37. The December 2012 email demonstrates that Ping was aware of the key
principles of European competition law and that its policies should be
compliant. The CMA considers that this awareness of the relevant legal
framework and its failure to provide any evidence that it had considered
alternative ways of achieving its aim without an Online Sales Ban,%%*
indicates at least negligence in terms of Ping’s assessment that its Online
Sales Ban could be objectively justified.®%°

5.38. The CMA notes that Ping considers that its Online Sales Ban is ‘lawful’.
However, since November 2015 Ping has been aware of the CMA’s
investigation and the potential risk that its Online Sales Ban contained in the
Agreements may be found to breach competition law.

5.39. The CMA therefore finds that Ping Europe Limited committed the
Infringements intentionally or, at the very least, negligently.

Il The CMA'’s decision to impose a penalty

5.40. The CMA has a margin of appreciation when determining the appropriate
amount of a penalty under the Act, provided the penalties it imposes in a

662 See also paragraphs 4.225 and 5.24(c).

663 Email from the Managing Director dated 4 December 2012, URN A0063.

664 Ping’s positive case was that it had not considered whether there were less restrictive alternatives to the
Online Sales Ban ‘if the question is have we put down a list and ticked off things that could not work, the answer
is no’ Oral Hearing Transcript, page 78, lines 16-17, URN A0952.1.

665 |n relation to this evidence, Ping submitted ‘the fact that Ping was aware of the basic principles of competition
law does not mean that it could reasonably have foreseen that its Internet Policy breached Article 101/the
Chapter | prohibition. As set out in Ping’s response to the DPS, the Decision raises highly novel questions of law
which have only just begun to be tested in a number of recent cases. It is impossible on this basis to sustain a
conclusion that Ping intentionally infringed competition law. Indeed, the CMA’s case now is a highly nuanced one:
that alternative measures which remain entirely untried and untested would be as effective as the Internet Policy.
This represents a significant shift in the CMA’s case — it now accepts that the Internet Policy is based on a
genuine and strong narrative or objective — and it is impossible therefore to see on what reasonable basis Ping
could be said to have intended or foreseen an infringement of competition law’, paragraph 28b, URN A0992.1.
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particular case are: (i) within the range of penalties permitted by section
36(8) of the Act and the Competition Act 1998 (Determination of Turnover for
Penalties) Order 2000 (2000 Order),%%% and (ii) the CMA has had regard to
the Penalty Guidance in accordance with section 38(8) of the Act.%6”

5.41. The CMA is not bound by its decisions in relation to the calculation of
financial penalties in previous cases.®%® Rather, the CMA makes its
assessment on a case-by-case basis®®® having regard to all relevant
circumstances and the objectives of its policy on financial penalties.

5.42. Ping has submitted that even if the Infringements are, technically, intentional
or negligent then because the CMA’s case is (in Ping’s view) ‘novel’ Ping
should receive zero or a nominal penalty ‘by way of mitigation or as an
overall appreciation of proportionality.” Ping refers to the European
Commission’s past decisional practice in support of this submission.67°

5.43. The CMA rejects this submission.

5.44. The appropriate penalty for each case is to be judged on its own facts. As
set out above, the CMA'’s findings are not 'novel'. In this case prior to the
commencement of the Infringements, there was already a Court of Justice
precedent finding that an online sales ban which is not objectively justified is
an object infringement.6”’

5.45. The CMA has found that Ping must have been aware, or could not have
been unaware, or at least ought to have known, that it was restricting
competition as a result of the Online Sales Ban. The CMA's view is that the
anti-competitive consequences of the Online Sales Ban implemented
through the Agreements were plainly foreseeable®’? and that the Online
Sales Ban had the objective purpose of preventing online sales by its

666 S| 2000/309, as amended by the Competition Act 1998 (Determination of Turnover for Penalties)
(Amendment) Order 2004, S| 2004/1259.

667 Argos Limited and Littlewoods Limited v Office of Fair Trading [2005] CAT 13, at [168] and Umbro Holdings
and Manchester United and JJB Sports and Allsports v OFT [2005] CAT 22, at [102].

668 See, for example, Eden Brown and Others v OFT [2011] CAT 8 (Eden Brown), at [78].

669 See, for example, Kier Group and Others v OFT [2011] CAT 3, at [116] where the CAT noted that 'other than
in matters of legal principle there is limited precedent value in other decisions relating to penalties, where the
maxim that each case stands on its own facts is particularly pertinent'. See also Eden Brown, at [97] where the
CAT observed that '[d]ecisions by this Tribunal on penalty appeals are very closely related to the particular facts
of the case".

670 Paragraph 21 and European Commission decisions and General Court judgment cited in footnote 16, Ping’s
Draft Penalty Statement Written Representations, URN A0963.2.

671 See Pierre Fabre.

672 Enforcement (OF T407, December 2004), adopted by the CMA, paragraph 5.11. See also Napp
Pharmaceutical Holdings v Director General of Fair Trading [2002] CAT 1, at [456] and Argos Limited and
Littlewoods Limited v Office of Fair Trading [2005] CAT 13, paragraph 221.
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Account Holders, specifically both [Account Holder 1] and [Account Holder
2], thereby restricting competition.

5.46. Accordingly, the CMA considers that the circumstances of the case do not
justify it exercising its discretion not to impose a penalty in this case.

5.47. The Commission’s Guidelines on the method of setting fines®’3 provides that:
‘The Commission may, in certain cases, impose a symbolic fine. The
justification for imposing such a fine should be given in its decision.” The
Penalty Guidance does not contain an equivalent provision. In contrast to the
circumstances of this case, the Commission has chosen to exercise its
discretion to impose symbolic fines in relatively limited circumstances
including where there was genuine novelty and involvement of a regulatory
regime in the conduct of the undertakings concerned.

5.48. For the reasons set out above, the CMA finds that there was not such
novelty or uncertainty in this case that would justify the CMA adopting an
approach to setting the penalty that is not in accordance with its Penalty
Guidance and instead imposing a nominal penalty. The CMA has followed
the approach set out in the Penalty Guidance, having regard to the particular
circumstances of this case.

i The CMA'’s penalty calculation

Single penalty

5.49. The CMA has discretion over whether to impose a single penalty or multiple
penalties for infringing behaviour that could in principle be characterised as
more than one infringement.574

5.50. In the present case, the CMA finds it appropriate to impose a single penalty
on Ping for the Infringements in view of the fact that:

(i) the Infringements involved the same Online Sales Ban;

(i) the Infringements were part of a larger collection of similar
agreements between Ping and its Account Holders selling Ping golf
clubs in the UK, and

(iii) the CMA’s decision to pursue two such agreements as infringements
was a matter of discretion.

673 Paragraph 36, Guidelines on the method of setting fines imposed pursuant to Article 23(2)(a) of Regulation
No 1/2003 (2006/C 210/02) (Guidelines on setting fines).
674 See, for example, Kier Group and Others v OFT [2011] CAT 3, at [179].
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Table 5.1 below sets out a summary of the CMA’s penalty calculation for Ping.
The remainder of this section then explains the reasoning underpinning the
penalty calculations. The CMA'’s calculations follow the six ‘step’ process

outlined in the Penalty Guidance.

Table 5.1: Summary of the CMA’s penalty calculations in respect of Ping

Step | Description Adjustment
Relevant turnover [5<]
1 Starting point 12%
Penalty after Step 1 [5<]
2 Adjustment for duration 5
Penalty after Step 2 [5<]
3 Adjustment for aggravating Director involvement +10%
and mitigating factors
Penalty after Step 3 [5<]
4 Adjustment for specific deterrence and proportionality [5<]
Penalty after Step 4 £1,477,789
5 Adjustment to ensure statutory cap is not exceeded and to | N/A
avoid double jeopardy
6 Adjustment for leniency or settlement discounts N/A

Penalty payable

£1,450,000°7°

5.51. As noted above, when setting the amount of a penalty the CMA must have
regard to the guidance on penalties in force at that time. The Penalty
Guidance sets out a six-step approach for calculating the penalty. The six

steps are set out below.

Step 1 — starting point

675 The CMA considers it appropriate to round the penalty to £1,450,000 in the circumstances of this case.
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5.52.

5.53.

5.54.

5.55.

5.56.

5.57.

The starting point for determining the level of a financial penalty is calculated
having regard to the seriousness of the infringement and is applied to the
undertaking’s relevant turnover.676

As set out in the following section, the Infringements are ongoing at the date
of this Decision (through the continuing agreement with [Account Holder 1]).
Accordingly, the CMA has used Ping’s turnover in the relevant market in the
financial year ended 31 December 2016, which is the last complete financial
year for which the CMA has such data.

As set out in Section 3 of this Decision, the CMA finds that the relevant
product and geographic market affected by the Infringements is no wider
than the supply of golf clubs in the UK. Accordingly, based on the financial
data provided to the CMA in this case, the CMA has used a figure of [5<] as
Ping’s relevant turnover.6””

The starting point (expressed as a percentage rate applied to the relevant
turnover) depends in particular upon the nature of the infringement: the more
serious and widespread the infringement, the higher the starting point is
likely to be.6"8

The CMA will apply a rate of up to 30% to an undertaking’s relevant turnover
in order to reflect adequately the seriousness of the particular infringement
and, in so doing, to deter the infringing undertaking and other undertakings
generally from engaging in that particular practice or type of practice in the
future. A starting point towards the upper end of the range will be used for
the most serious infringements of competition law, including hardcore cartel
activity and the most serious abuses of a dominant position.67®

When making this assessment, the CMA will consider a number of factors,
including the nature of the product, the structure of the market, the market
shares of the undertakings involved in the infringement, entry conditions and
the effect on competitors and third parties. The seriousness assessment will
also take into account the need to deter other undertakings from engaging in

676 The Penalty Guidance, paragraph 2.7, 2.8 and footnote 19: ‘Relevant turnover’ is the turnover of an
undertaking in the relevant product market and geographic market affected by the infringement in the
undertaking's last business year, which for the purposes of determining the penalty starting point is the financial
year preceding the date when the infringement ended. Relevant turnover is calculated after the deduction of
sales rebates, value added tax and other taxes directly related to turnover. Generally, the CMA will base relevant
turnover on figures from an undertaking's audited accounts. However, in exceptional circumstances it may be
appropriate to use a different figure as reflecting the true scale of an undertaking's activities in the relevant

market.

677 Letter from Ping dated 24 May 2017 responding to a section 26 notice of 18 May 2017, URN A0981, attaching
Ping’s audited accounts for 2016, URN A0981.1.

678 The Penalty Guidance, paragraph 2.4.

679 The Penalty Guidance, paragraph 2.5.
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such infringements in the future. The damage caused to consumers whether
directly or indirectly will also be an important consideration. The assessment
will be made on a case-by-case basis for all types of infringement, taking
account of all the circumstances of the case.%8°

Application in this case

5.58.

5.59.

The CMA has applied a starting point of 12% of relevant turnover based on
the seriousness of the Infringements. In doing so it has had regard to Ping’s
submissions.

Ping’s submissions in relation the starting point at Step 1 were:%8

(a) The CMA has ‘pigeon-holed’ this case into the object box but provided no
evidence as to how the Internet Policy ‘has (materially) affected
competition’.

(b) The fact that an online sales ban was found to be an object restriction in
Pierre Fabre says nothing about the appropriate starting point. Ping
considers that its case is different in significant respects (submitting that
‘whilst Pierre Fabre concerned an objective which the CJEU essentially
found to be bogus, Ping's objective has been found to be genuine’).68?

(c) The Online Sales Ban was not secret in nature, as established by the fact
that Ping includes this in its Terms and Conditions and refers to it in
circulars sent to all of its Account Holders.

(d) The CMA has provided no evidence as to why the impact of its Account
Holders not being able to sell online is adverse for competition and does
not attempt to quantify the alleged seriousness of this impact. Ping also
submits that the CMA has ignored that Ping’s Account Holders are able
to advertise Ping clubs and their prices online.%83

(e) Ping’s policy has ‘dramatically increased consumer choice via Ping’s
market leading range of club options’.

(f) The CMA is wrong to seek to deter other golf club manufacturers and,
more generally, manufacturers and wholesalers in all sectors because
Ping is in a special position. Its Custom Fit Clubs are highly technical
products which are superior to those manufactured by its competitors and

680 The Penalty Guidance, paragraph 2.6.

681 Draft Penalty Statement Written Representations, paragraphs 26 to 41, URN A0963.2.
682 Draft Penalty Statement Written Representation, paragraph 23(a).

683 Draft Penalty Statement Written Representations, paragraph 35, URN A0963.2
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the Internet Policy is genuinely aimed at promoting the Custom Fit
characteristics of its clubs.

5.60. In determining the starting point, the CMA has assessed the seriousness of
the Infringements. The following factors indicate that these Infringements are
serious:

(a) The CMA finds that the Infringements are by ‘object’.®* The nature of an
online sales ban is an agreement between a manufacturer and its
retailers not to compete on the online sales channel and in particular for
passive sales (and so is harmful to the proper functioning of normal
competition®®). The Court of Justice Pierre Fabre judgment and the line
of cases concerning restrictions on passive selling, partitioning markets
and territorial restraints® treat such agreements as by object
infringements, unless they are objectively justified. This is also a hard-
core restriction under Article 4(c) of the VABER.

(b) The Online Sales Ban has a clear impact on Ping’s Account Holders
which operate transactional websites specifically [Account Holder 1] and
[Account Holder 2], in relation to whom Ping has sought to prevent their
ability to sell Ping golf clubs online.%8’

(c) The Online Sales Ban makes it more difficult for consumers to access a
greater number of product offerings than may otherwise be available in
their local geographic area. As a result of the Online Sales Ban (which
prevents Account Holders with a transactional website being listed on
comparison websites) consumers are significantly restricted from: (i)
identifying and better obtaining discounted prices, by shopping around,
and (ii) buying products that are not available from bricks and mortar
retailers in their particular local area.588

684 See Pierre Fabre.

685 Carte Bancaire v Commission, EU:C:2014:2204, paragraph 50.

686 From Consten & Grundig, agreements which that have been determined to limit or discourage parallel trade,
GSK, Miller, BMW Belgium, up to Pierre Fabre have been condemned.

687 The Advocate General in Pierre Fabre, stated at paragraph 56 of his Opinion: ‘Moreover, while it would
appear from the file before the Court that intra-mark competition is already strong given the sales of the products
in a very large number of physical outlets in France, a general and absolute ban on internet sales eliminates a
modern means of distribution which would allow customers to shop for those products outside the normal
catchment area of those outlets thereby potentially further enhancing intra-mark competition. Internet sales may
also enhance intra-mark competition as such sales may increase price transparency thereby permitting price
comparison of the products in question.’

688 This reflects the OFT’s findings in the Mobility Scooters: Roma decision of 5 August 2013 at paragraph 1.16. It
also reflects the point made by the Advocate General in paragraph 56 of his Opinion in Pierre Fabre: ‘Internet
sales may also enhance intra-mark competition as such sales may increase price transparency thereby
permitting price comparison of the products in question’.
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5.61. On the other hand, the following factors indicate that these Infringements are
less serious:

(a) The conduct is not the most serious form of object restriction in a vertical
agreement®®® and it was not secret in nature.

(b) In this case Ping has demonstrated that it has a genuinely held intention
to promote Custom Fitting.6% In relation to the OFT’s Construction bid-
rigging infringement decisions, the CAT considered that ‘motivations [...]
have a bearing on the seriousness of the infringements in question.’®®!

(c) Sports equipment is required only for an individual’s leisure activities.
Golf clubs are a luxury item of sports equipment which are not purchased
(or replaced) frequently as opposed to a product which is either essential
for all or some consumers. In general, there are benefits for a golfer
having a face to face Custom Fitting and indeed many retailers and
manufacturers promote Custom Fitting.6%? In terms of whether Custom Fit
Clubs are a product which can be sold online, as explained at paragraph
3.47, with the exception of Ping, all other brands manufacturing Custom
Fit Clubs allow their products to be sold online.

(d) In terms of the likely impact on consumers, the SMS Survey Results
Extract indicates that on average over [10]% of the surveyed golfers
reported purchasing their golf clubs online,®® the proportion of golfers
who have received a Custom Fitting purchasing online being even bigger,
at around [15]% on average.®%* These figures indicate, notwithstanding
that the Online Sales Ban applies to all Ping Account Holders, currently
the Online Sales Ban has an impact on a small proportion of all golf club

689 See for example the CMA's infringement decisions in Bathroom Fitting and in Commercial Catering
concerning Resale Price Maintenance.

690 This factor has also been taken into account as part of the adjustment for specific deterrence and
proportionality under Step 4, see paragraph 5.89(b).

691 Kier Group plc and others v Office of Fair Trading, [2011] CAT 3, at [103 to [107]. In that case, the CAT took
into consideration that cover pricing was widely regarded by the industry as legitimate, and that the practice was
long-standing, widespread and endemic throughout the industry and textbooks gave the impression that cover-
pricing was normal and acceptable practice.

692 See paragraphs 3.31, 3.34 and 3.37.

693 The proportions of online purchases vary by club type, for instance [10—20]% of surveyed golfers reported
buying a fairway wood and hybrid online, drivers were bought online by [10—20]% of surveyed golfers, wedges
and putters were bought online by [10-20]% and irons were bought online by [1-10]% of surveyed golfers, SMS
Survey Results Extract, pages 24 — 29, URN A0949.4. This figure may well not reflect actual volumes of golf
clubs sold (ie only the fact that the proportion of surveyed golfers have bought a golf club online in the past) and it
is used as a proxy only.

694 The proportion of online purchases by surveyed golfers might be even larger, given that some of those sales
might be captured by other categories, eg American Golf. On the other hand, the SMS survey was conducted
online only, therefore possibly overestimating the proportion of customers who would purchase golf clubs online.
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5.62.

5.63.

retail sales in the UK and not widespread which is reflected in the starting
point.59°

(e) The potential impact of this restriction has been taken into consideration
at both Steps 1 and 4 (see paragraphs 5.60(c) and 5.89(b)). In
circumstances in which an online sales ban affected a greater proportion
of potential sales or it included additional restrictions such as online
advertising restrictions, the starting point may have been higher.

The CMA has considered whether Ping’s market share, the structure of the
market or the entry or effect on competitors point towards a higher or lower
starting point. The CMA considers that these factors do not have material
impact on the seriousness of the Infringements and are not relied upon to
determine the starting point. As explained in paragraph 4.82, the CMA
rejects Ping’s contention that the restriction of intra-brand competition for
Ping golf clubs resulting from the Online Sales Ban can be justified by virtue
of an alleged increase in inter-brand competition. As Ping did not provide
evidence to support its submissions, the CMA is unable to give any weight to
these claims.

Finally, the CMA has considered the need to deter Ping and other
undertakings from engaging in such infringements.%°¢ The CMA wishes to
deter manufacturers in the golf equipment sector from entering into
agreements with their retailers not to sell online.?®” More generally the CMA
wants to deter manufacturers and wholesalers in all retail sectors in the UK
from imposing online sales bans, which are not objectively justified or do not
meet the exemption criteria.6%

695 This factor has also been taken into account as part of the adjustment for proportionality under Step 4, see
paragraph 5.89(b).

6% The need for such deterrence is recognised as a legitimate consideration in the Penalty Guidance (see
paragraphs 2.5); and in the amendments made by Parliament to the Competition Act 1998 in the Enterprise and
Regulatory Reform Act 2013, which require the CMA to have regard to desirability of deterring both the
undertaking on whom the penalty is imposed and others from entering into agreements which infringe the
Chapter | prohibition or the prohibition in Article 81(1), see section 7A of the Act.

697 The CMA is aware of other instances in recent years of golf club manufacturers imposing and withdrawing
online sales bans on authorised retailers operating in the UK. For example, Professional Golf Services and others
v. Acushnet Europe Ltd [2011] EWHC 2996, URN A280050.

6% Indeed Ping referred to the CAT’s judgment in Kier in its Draft Penalty Statement Written Representations,
paragraph 2, (URN A0963.2) and submitted that the CMA must: ‘take a step back and ask itself whether in all
the circumstances a penalty at the proposed level is necessary and proportionate in order both to punish
the particular undertaking for the specific infringement and to deter it and other companies from further
breaches of that kind.'[emphasis added]. See also the Penalty Guidance, paragraph 2.6 and section 36(7A) of
the Act, ‘In fixing a penalty under this section the CMA must have regard to — (a) the seriousness of the
infringement concerned, and (b) the desirability of deterring both the undertaking on whom the penalty is
imposed and others from - (i) entering into agreements which infringe the Chapter | prohibition or the prohibition
in Article 81(1)... [emphasis added]
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5.64.

5.65.

Although the CMA has found that the Online Sales Ban is disproportionate,
in assessing the seriousness in the round, the CMA has taken account of
Ping’s submissions that its genuine intention is to promote Custom Fitting. In
cases where the CMA does not find a genuine legitimate aim then the
starting point for such an online sales ban is likely to be higher.

The CMA therefore calculates, using 12% of the relevant turnover set out
above that at the end of step 1, Ping’s penalty is [¥<].

Step 2 — adjustment for duration

5.66.

5.67.

5.68.

5.69.

The CMA may adjust the penalty reached at the end of step 1 to take into
account the duration of the infringement. Where the total duration of an
infringement is more than one year, the CMA will round up part years to the
nearest quarter year, although the CMA may in exceptional cases decide to
round up the part year to a full year.5%°

The CMA has found that the Infringements lasted from [5<] (at the latest) to
[3<] ([3<]) in relation to the agreement with [Account Holder 2] and from 30
July 2012 (at the latest) and is ongoing at the date of this Decision (five
years) in relation to the agreement with [Account Holder 1].7%°

Accordingly, applying the relevant principles of the Penalty Guidance
(summarised above), and in relation to the duration of the ongoing element
of the Infringements, the CMA has increased the penalty at the end of step 1
by a multiplier of 5, such that at the end of step 2, it is [3<].

Ping submitted that the methodology of multiplying a proportion of relevant
turnover with the duration of the Infringements is ‘inapposite’ in a case such
as this since it increases the size of the fine very substantially without
justification.”® The CMA does not consider that Ping has provided any
evidence to demonstrate that it would be appropriate to depart from Step 2 in
its Penalty Guidance in this case. An overall assessment of the
proportionality of the penalty will instead be carried out under Step 4 as set
out in the Penalty Guidance.

Step 3 — adjustment for aggravating and mitigating factors

5.70.

The CMA may, at step 3, increase a penalty where there are aggravating
factors, or decrease it where there are mitigating factors. A non-exhaustive

699 Penalty Guidance, paragraph 2.12.
700 See paragraph 5.2.
701 Draft Penalty Statement Written Representations, paragraph 50, URN A0963.2.
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5.71.

list of aggravating and mitigating factors is set out in the Penalty
Guidance.”%?

For example, the CMA may decrease a penalty at step 3 for cooperation
which enables the enforcement process to be concluded more effectively or
speedily. For these purposes, respecting time limits specified by the CMA is
a necessary but not sufficient criterion at this step, and cooperation over and
above this will be expected in order to merit a reduction.”®3

Aggravating factor — director involvement

5.72.

5.73.

5.74.

The CMA considers that the involvement of Ping’s Managing Director should
be taken into account as an aggravating factor at step 3. Specifically:

e The Managing Director told the CMA that Ping’s senior management
team considers its Terms and Conditions (including the Internet Policy) at
least annually and in 2007 the management team specifically considered
whether the Online Sales Ban should be retained.”%

e The Managing Director prior to and throughout the period of the
Infringements was involved in planning and implementing the Internet
Policy, containing the Online Sales Ban.”%®

e Ping carried out a review of the Internet Policy (containing the Online
Sales Ban) in 2011/12 and decided that it should be retained in relation to
golf clubs. In August 2012 Ping permitted its account holders to apply to
sell Soft Goods online.”%®

Consequently, the CMA considers that the Manging Director of Ping played
a major role in creating, implementing and enforcing the Online Sales Ban,
contained in the Agreements.

Ping does not dispute that certain of its senior management was aware of,
and regularly reviewed, the Internet Policy.”®” However, Ping submitted that
the involvement of Ping’s directors should not have any material impact on
the penalty because Ping is a ‘relatively small company’ and it would be
‘unreal’ to suggest that the Infringement could have taken place without
management involvement. On this basis, Ping submitted that for the CMA to

702 The Penalty Guidance, paragraphs 2.14 and 2.15.

703 The Penalty Guidance, paragraph 2.15 and footnote 28.

704 Transcript of CMA interview with the Managing Director held on 10 March 2016, pages 64-65, URN A0863.
705 As described at paragraphs 3.79 to 3.103, the Managing Director communicated any amendments to the
Internet Policy to Account Holders prior to and during the period of the Infringements.

706 As described at paragraphs 3.93 to 3.94.

707 Draft Penalty Statement Written Representations, paragraph 43, URN A0963.2.
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5.75.

5.76.

5.77.

impose an increase in penalty would ‘unfairly discriminate against smaller
companies with fewer resources who depend on senior managers being
‘hands on”.

The CMA finds, however, that company directors have an additional
responsibility, beyond that of other employees, not to infringe the law. The
CMA considers that this applies equally, regardless of the size of the
company and the ‘hands on’ role of senior management.

Ping also submits that the fact that Ping’s management carried out a review
in 2011/12 is a ‘point in Ping’s favour because it demonstrates that the policy
was closely tailored to Ping’s objective of maximising custom-fitting rates’.
Ping has not substantiated evidence to support this submission.
Notwithstanding that the review was conducted after the Pierre Fabre
judgment’s finding that an online sales ban is an object restriction unless
objectively justified, Ping’s management did not consider whether there were
any less restrictive means of achieving its aims.”%8

The CMA considers that an increase of 10% for the involvement of Ping’s
Managing Director is appropriate and proportionate in the circumstances of
the Infringements.

Mitigating factors

5.78.

5.79.

5.80.

The CMA finds that there are no relevant mitigating factors to be taken into
account at step 3.

Ping submitted that there should be a reduction for genuine uncertainty in
this area of law, which is recognised as a mitigating factor in paragraph 2.15
of the Penalty Guidance. Ping relies on its submissions”® (summarised
above in 5.24(b)) that the CMA’s case rests on highly controversial and
uncertain legal principles.

As described more fully in paragraphs 5.27 to 5.28 above, the CMA does not
consider that there was genuine uncertainty regarding the law because
Pierre Fabre established that online sales bans are object restrictions unless
objectively justified and this judgment was issued almost a year prior to Ping
deciding to maintain the Online Sales Ban.

708 Ping’s told the CMA that it had not considered whether there were less restrictive alternatives to the Online
Sales Ban ‘if the question is have we put down a list and ticked off things that could not work, the answer is no’
Oral Hearing Transcript, page 78 lines 16-17, URN A0952.1.

709 Draft Penalty Statement Written Representations, paragraphs 18-20, URN A0963.2.
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5.81.

5.82.

5.83.

5.84.

The CMA may decrease the penalty at step 3 for cooperation which enables
the enforcement process to be concluded more effectively or speedily.

Ping agreed to three voluntary interviews which took place in March 2016.
The interviews allowed the case team to clarify the market background and
the history of the Online Sales Ban more effectively than requesting
information by statutory notice. However, as a result of Ping’s refusal to
comply with the 28 March 2017 deadline to respond to the Alternatives
Paper,’'? the CMA considers that in accordance with the Penalty
Guidance,”"" it would not be appropriate to provide any reduction for
cooperation as respecting [CMA] time limits is a necessary, but not sufficient,
criterion to merit any reduction.

Ping has submitted that the CMA’s implied criticism regarding Ping’s failure
to comply with a six week deadline to respond to the Alternatives Paper
should not be characterised as akin to a lack of cooperation on Ping’s part
that would preclude a reduction on grounds of cooperation. Ping submitted
that such an approach by the CMA might lead to a situation whereby an
unreasonably-set CMA deadline would preclude a party under investigation
from ever obtaining a cooperation reduction.

The CMA does not accept these submissions. The CMA seeks to set
deadlines which are appropriate in the circumstances of a particular case
and considers that in this specific case Ping requested the opportunity to
consider the CMA's provisional views on Objective Justification arguments
and the CMA subsequently provided an extended deadline of six weeks for
Ping to do so.”'? Ping informed the CMA that it would not be able to respond
until 28 April (some ten weeks after the paper in question had been provided
to Ping).”"® Notwithstanding that Ping had been informed of its right to apply
to the Procedural Officer if it had concerns about the deadline set, Ping did
not make any such application. Ping subsequently decided not to submit any
response.’”'* Particularly in light of Ping’s conduct concerning its response to
the Alternatives Paper, Ping cannot be said to have cooperated with the
CMA to the extent that would warrant a discount at step 3. The CMA
therefore continues to consider that it would not be appropriate to provide a
reduction for cooperation to Ping.

710 See paragraphs 2.10 to 2.19 for a description of the correspondence between Ping and the CMA in relation to
this matter.

71 OFT 423, page 13, footnote 28 provides: ‘Respecting OFT time limits specified or otherwise agreed will be a
necessary but not sufficient criterion to merit a reduction at this step, that is to say, cooperation over and above
this will be expected'.

712 Ping letter dated 7 December 2016, URN A0950.1.

713 Ping email dated 14 February 2017, URN A0956.

714 Ping letter dated 25 April 2017, URN A0963.1. See more detailed description at paragraph 2.16 to 2.17.

163



Adjustments at Step 3

5.85.

5.86.

The CMA considers that an uplift of 10% or [3<] is appropriate at step 3
taking into account the involvement of Ping’s Managing Director and the lack
of mitigating factors.

The CMA therefore calculates that at the end of step 3 Ping’s penalty is [3<].

Step 4 — adjustment for specific deterrence and proportionality

5.87.

5.88.

The CMA may adjust any penalty at step 4 for specific deterrence (that is, to
ensure that the penalty imposed on the infringing undertaking will deter it
from engaging in anti-competitive practices in the future) or proportionality,
having regard to appropriate indicators of the size and financial position of
the relevant undertaking, as well as any other relevant circumstances of the
case.”" At step 4, the CMA will assess whether, in its view, the overall
penalty is appropriate in the round. Adjustments at step 4 may result in either
an increase or a decrease to the penalty.”'®

Where necessary, the CMA may decrease the penalty at step 4 to ensure
that the level of penalty is not disproportionate or excessive. In carrying out
this assessment of whether a penalty is proportionate, the CMA will have
regard to the undertaking's size and financial position, the nature of the
infringement, the role of the undertaking in the infringement and the impact
of the undertaking's infringing activity on competition.”'”

Application in this case

5.89.

Ping’s penalty after step 3 would be [3<]. The CMA considers that this figure
should be decreased to ensure that the level of penalty is not
disproportionate or excessive. In reaching this view, the CMA has had
regard to the following factors:

(a) Ping’s size and financial position: Having had regard to a range of
financial indicators, the CMA considers that Ping’s penalty should be
decreased to ensure that its penalty is not disproportionate or excessive.
For example, the CMA notes that the unadjusted penalty would be:

715 The Penalty Guidance, paragraph 2,16.

718 The Penalty Guidance, paragraphs 2.16 to 2.20. The CMA has taken into account a range of financial
indicators in this regard, based on accounting information publicly available or provided by Ping to the CMA.
Those financial indicators are set out in this section of this Decision.

77 The Penalty Guidance, paragraph 2.20.
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e in excess of Ping’s profit after tax (PAT):
o [¥<] for the year ended 31 December 2016 ([3<]);

o [<] of Ping’s average PAT for the last three financial years
([<]);78

e [¥<] of Ping’s adjusted net assets (2016 net assets plus three
years of dividends; no dividends were paid during 2014-16)

Notwithstanding that Ping’s PAT were [3<] for financial year ended 31
December 2016, the CMA notes that Ping’s gross profits were over [3<]
during this period. One of the reasons for the difference between Ping’s
gross profits and PAT is that Ping makes significant financial
contributions by way of commission and royalties to two US companies
(Karsten Worldwide Corporation and its wholly owned subsidiary Ping
Inc.) which are both ultimately owned by the Solheim family.”"® [$<].720

(b) Other relevant circumstances of the case: The CMA has also had regard to
the impact of the Online Sales Ban ie the fact that only a relatively small
percentage of sales of other brands of golf clubs are currently made
online.”?' The CMA has also had regard to Ping’s genuinely held aim to
promote Custom Fitting.”??

5.90. In view of the foregoing, to ensure that the level of penalty is not
disproportionate or excessive, the CMA considers that Ping’s penalty after
step 3 should be decreased by [5<]. The CMA notes that the adjusted
penalty would be equivalent to:

e [XX] of Ping’s average PAT for the last three financial years ([3<]);
e [3<] of Ping’s PAT for the year ended 31 December 2016 ([3<]);

e [3<] of average worldwide turnover (three years) or [3<] of Ping’s
relevant turnover in 2016;

e [3<] as average gross profit (three years); and

718 The CMA has calculated three year averages on the basis of PAT figures reported in Ping’s Annual Report for
financial years ended 31 December 2016 (URN A0981.1), 31 December 2015 (URN A280054) and 31 December
2014 (URN A280055).

719 See Ping’s Annual Reports for financial year ended 31 December 2016 (URN A0981.1), 31 December 2015
(URN A280054) and 31 December 2014 (URN A280055).

720 Email of 2 November 2016 from Ping’s Managing Director responding to a section 26 notice of 20 October
2016, URN A0931.

721 See paragraph 5.61 (d) above.

722 See paragraph 5.61(b) above.
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5.91.

5.92.

5.93.

5.94.

5.95.

e [<] of Ping’s adjusted net assets (2016 net assets plus three years of
dividends).

Ping submitted that a reduction of [3<] is not a genuine reduction but simply
serves to highlight how disproportionate the CMA’s approach is and,
furthermore, that the reduction should in any event be much greater to avoid
the penalty being disproportionate. Ping submitted that the ‘slavish
application of the steps’ under the Penalty Guidance would lead to an unjust
and disproportionate outcome in an individual case and that it considers that
there are ‘clear indications’ of this problem in this case.

In this regard, the CMA notes that the proportionality adjustment envisaged
in Step 4 recognises that the mechanistic nature of steps 1 to 3 for setting a
penalty, may in some circumstances produce results that are not
proportionate. That, however, does not indicate that the CMA is wrong to
follow the approach set out in the Penalty Guidance in relation to those first
three steps.

Ping submitted the following arguments in relation to the relative size of
Ping’s fine:

e Ping relies on the CAT’s judgment in Eden Brown which held that any
penalty imposed must be proportionate, having regard not only to the
undertaking’s turnover but also other aspects of its financial position.
Ping submitted that when compared with Ping’s PAT, the proposed
penalty (as set out in the Draft Penalty Statement) was ‘plainly
disproportionate in light of the factors set out in relation to Step 1[...],
especially the fact that the CMA has admitted that Ping’s internet policy
pursues a genuine objective of promoting custom fitting’ .73

¢ Ping considers that payments made to Ping Inc and Karsten Worldwide
Corporation are irrelevant as a matter of principle to the proportionality
of the fine imposed by the CMA and should be disregarded.

The CMA continues to consider that a [3<] reduction is proportionate in the
circumstances of the case. In particular the CMA notes that, as the duration
covers five financial years, the penalty equates to £295,558 per year (which
is significantly lower than Ping’s PAT in each year of the Infringements
except for 2015).

In terms of Ping’s argument that comparing the proposed penalty with Ping’s
PAT figure indicates a disproportionate penalty, Step 4 is an ‘in the round’

723 Draft Penalty Statement Written Representations, paragraph 51, URN A0963.2.

166



5.96.

5.97.

assessment, which includes consideration of all relevant financial indicators,
ie the decision is not taken on the basis of one indicator alone. The CMA
notes that the penalty has been reduced by [3<], reflecting a significant
proportionality adjustment. In relation to Ping’s arguments regarding the
penalty being disproportionate when compared with Ping’s PAT in 2015, the
CMA notes:

e The increase in reported profit in 2016 means that the penalty at Step
4 is a lower proportion of profit after tax in the latest year reported
([3<] compared with [3<] in the Draft Penalty Statement) and,
compared with the average profit after tax over three years, [$<]
compared with [3<]).

e The Annual Report for 2016 states that this profit has been restated to
comply with FRS 102, including amounts not previously recognised
relating to fair movements on foreign exchange forward contracts.
The effect of this in 2016 reduced profit from [3<] (Annual accounts
page 8) and when the proposed penalty is compared with this
unadjusted figure, the penalty would be [3<] of PAT.

In relation to Ping’s arguments on the payments to US based companies, the
CMA notes that it may take such payments into consideration without
needing to establish any illegality or wrong doing. Importantly, no decision on
penalty is made on a single element, and these payments have merely been
considered in the round.

The CMA therefore calculates that at the end of step 4 Ping’s penalty would
be £1,477,789.

Step 5 — adjustment to prevent maximum penalty from being exceeded and to avoid
double jeopardy

Adjustments to prevent maximum penalty from being exceeded

5.98.

The final amount of the penalty calculated according to the method set out
above may not in any event exceed 10% of the worldwide turnover of the
undertaking in its last business year.”?* The relevant business year for these
purposes will be the one preceding the date on which the decision of the

724 Calculated in accordance with The Competition Act 1998 (Determination of Turnover for Penalties) Order
2000, SI 2000/309 (the 2000 Turnover Order), as amended by The Competition Act 1998 (Determination of
Turnover for Penalties) (Amendment) Order 2004, S| 2004/1259 (the Amended 2000 Turnover Order); see the
Penalty Guidance, paragraph 2.21.
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CMA is taken or, if figures are not available for that business year, the one
immediately preceding it.

5.99. Based on worldwide turnover in Ping’s latest accounts for the financial year
ended 31 December 2016, no adjustment is required at this step as the
penalty does not exceed 10% of Ping’s applicable turnover.”?®

Adjustments to avoid double jeopardy

5.100. The CMA must, when setting the amount of a penalty for a particular
agreement or conduct, take into account any penalty or fine that has been
imposed by the European Commission, or by a court or other body in
another Member State in respect of the same agreement or conduct.”?8

5.101. The CMA is not aware that any adjustment needs to be made to the level of
the penalty figure reached at the end of step 4 in order to avoid double
jeopardy.

Adjustments made at this step

5.102. The CMA does not propose any adjustments at this step, so the penalty
figure reached at the end of step 5 remains the same as at the end of step 4.

Step 6 — Application of reductions for leniency and settlement

5.103. The CMA will reduce an undertaking's penalty at step 6 where the
undertaking has a leniency agreement with the CMA or agrees to settle with
the CMA.7?” Reductions for leniency or settlement agreement are not
applicable to Ping.

Conclusion on penalty

5.104. In light of the above, the CMA considers a penalty of £1,450,000 to be
appropriate in the circumstances of this case. Over the course of five years,
this figure amounts to £290,000 in each year of the Infringement.

5.105. The penalty will become due to the CMA on 25 October 2017728 and must be
paid to the CMA by close of banking business on that date.”2°

725 Ping’s worldwide turnover was [3<] for financial year ended 31 December 2016 according to its Annual
Accounts dated 31 December 2016, URN A0981.1.

726 The Penalty Guidance, paragraph 2.24.

727 The Penalty Guidance, paragraphs 2.25 to 2.26.

728 The next working day two calendar months from the expected date of receipt of the Decision.

729 Details of how to pay are set out in the letter accompanying this decision.
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Simon Polito (Chair), John Wotton and Kate Collyer

for and on behalf of the Competition and Markets Authority
[<]

[<]

[<]

24 August 2017
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