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F: Countervailing factors 
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In its report, the CQC expressed concern about the high numbers of patients 
in locked rehabilitation71,72,73 wards, which were often situated a long way 
from the patient’s home. It stated: 

We think it possible that a significant number of patients in locked 
rehabilitation wards have the capacity to live in a setting of lower 
dependency and with fewer restrictions – provided there was suitable 
accommodation and intensive community support available in their 
local area to meet their needs.74 

Conclusion on policy context  

The past six years has seen increased public and government attention on 
mental health, focusing on balancing the need to maintain provision and 
standards amid increasing demand and the financial pressures facing the 
NHS. 

Although the government has committed to increase funding for mental 
health, independent hospital providers’ revenue (including the Parties’) will 
continue to depend on the level of outsourcing of mental health (including 
rehabilitation) services by the NHS, pricing trends and the overall funding 
situation faced by the NHS, NHSE, CCGs and local authorities. 

In February 2016, LaingBuisson noted that the moratorium will be lifted at 
some stage, triggering some expansion of independent sector capacity.75 

The moratorium is still in place and continues to affect services and how 
they are commissioned.  

The CQC’s recent report76 may change the focus of the mental health policy 
agenda, encouraging a move away from locked rehabilitation services and 
out of area placements. In the meantime, the service portfolio of 
independent providers will continue to depend on a variety of factors, 

71 According to the CQC, the purpose of locked mental health rehabilitation wards is poorly defined. Further, it 
pointed out that there was no central register to show how many beds of this type there were in England. CQC 
(July 2017), pp30–31.
72 2Gether Trust explained that stepped-down patients may need to go to locked rehabilitation facilities due to 
Ministry of Justice requirements. It explained that the terminology of ‘locked’ was a fluid description and a locked 
status did not always mean that there would be no access/exit. Further, it explained that low/medium secure 
facilities had mandated security requirements and were therefore more strictly defined.  
73 The Royal College of Psychiatrists does not recognise the term ‘locked rehabilitation unit’. Many such units 
have a similar specification to a high-dependency rehabilitation unit but may have a higher level of staffing and 
greater physical security (similar to a PICU) and focus on people with especially challenging behaviours. Source: 
CQC (August 2016), Brief guide: inpatient mental health rehabilitation services – discharge. 
74 CQC (July 2017), The state of care in mental health services 2014 to 2017, p31.
75 LaingBuisson, Mental Health Hospitals & Community Mental Health Services, UK Market Report, second 
edition, p35.
76 CQC (July 2017), The state of care in mental health services 2014 to 2017, pp12–17. 
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Figure 5: Location of Cygnet’s rehabilitation sites  

Source: The Parties 

Figure 6 provides the breakdown of Cygnet’s 2016 revenue from 
rehabilitation services by specialism. 

Figure 6: Cygnet’s revenue from rehabilitation services by specialism – 2016 

[] 

Source: The Parties 

Table 6 provides the breakdown of Cygnet’s rehabilitation wards and beds 
by specialism and gender. 
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Table 6: Number of Cygnet’s rehabilitation wards   

Male/ Number Number 
Treatment type female of wards of beds 

Acquired brain injury (ABI) M - - 
F - - 

Learning disabilities (LD) M - -
F 1 13  

Personality disorders (PD) M - -
F 6 88  

Autistic spectrum disorders (ASD) M 1 10  
F - - 

Long-term mental health M 6 91  
conditions (LTMH) – adults F 5 68  

Long-term mental health M 5 59  
conditions (LTMH) – elderly F 1 9  

Total 25 338 

Source: Merger Notice, pg 9 

Cygnet’s financial performance and strategy 

Cygnet told us that its core business trading []. In 2014, it averaged []% 
occupancy and revenues were £[]. It stated that in 2015 after it was 
acquired by UHS,116 Cygnet [], []% in 2015 (revenues of £[]), and 
[]% in 2016 (revenues of £[]).117 The increase in revenues mainly 
reflected two acquisitions Cygnet completed during 2015, ie Orchard 
Portman and Alpha hospitals. 

Cygnet’s earnings before interest, tax, depreciation and amortisation 
(EBITDA) increased from £[] in 2015 to £[] in 2016. 

Table 7: Cygnet – summary financials 

 £ million 

2016 2015 2014 

Revenues [] [] []  
EBITDA [] [] []  

Source: Cygnet. 

Cygnet told us that the main drivers of its profitability were occupancy levels 
(ie the percentage of bed capacity that is in use), price and operating costs. 

According to Laing Buisson, Cygnet’s underlying profitability (earnings 
before interest, tax, depreciation, amortisation and rent (EBITDAR)) placed it 

116 Cygnet was acquired by UHS in September 2014. 
117 Net revenue before bad debt. [] 
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Figure 7: Location of CAS’ sites  

Source: The Parties 

CAS provides rehabilitation services and ‘step-down’121 community 
placements in social care settings to support patients with mental health 
diagnoses to move into the community. It told us that it focused on providing 
services at the lower end of the security and acuity scale of the care 
pathway (see paragraph 2.73). 

Figure 8 provides a breakdown of CAS’ revenues by type of mental health 
service. 

Figure 8: CAS’ revenues by service – 2016 

[] 

Source: The Parties 
Note: [] 

121 Step-down services include rehabilitation units commissioned by CCGs (which are often described as ’locked 
rehabilitation units’); supported accommodation in the community, which may vary from 24-hour staffed support 
to ‘floating support’ at various times during the week (commissioned by health and/or social care services). 
JCPMH (May 2013), Guidance for commissioners of forensic mental health services. 
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In rehabilitation services CAS has 25 sites (see Figure 9) comprising 36 
wards and 686 beds. 

Figure 9: Location of CAS’ rehabilitation sites 

Source: The Parties 

Figure 10 provides the breakdown of CAS’ 2016 revenue from rehabilitation 
services by specialism. 

Figure 10: CAS’ revenue from rehabilitation services by specialism – 2016 

[] 

Source: The Parties 

Table 9 provides the breakdown of CAS’ rehabilitation wards and beds by 
specialism and gender.122 

122 There are, in total, 686 rehabilitation beds. Source: Merger Notice, p19. 
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CAS’ financials reflecting stand-alone profitability of the business, prepared 
by Deloitte for the purpose of vendor due diligence, [] – see Table 11.125 

Table 11: CAS summary financials  

£ million 

2016 2015 2014 

Revenue 
EBITDA 

[] 
[] 

[] 
[] 

[] 
[] 

Source: CAS

 [] 

CAS told us that in early 2016, most of the 2015 improvement works were 
complete, and 2016 saw an improvement []. 

CAS’ top ten customers account for about []% of its revenues. CCGs 
account for []% of its revenues followed by local authorities at []%.126 

CAS told us that since 2014, its strategy has focused on []. 

Overlap between the Parties’ services 

Although the Parties both operate residential care homes, the services they 
provide do not give rise to a competitive overlap. CAS’ 44 homes treat adults 
with mental health conditions including LD and ASD whereas Cygnet has 
two residential nursing homes for the elderly. 

The only overlaps between the Parties’ services are in relation to: 

(a) CAS’ single low secure facility (in Nottingham); and  

(b) Rehabilitation services.127 

CAS’ low secure facility only treats male PD patients. The Parties told us 
that although Cygnet has a number of low secure mental health hospitals, it 
has only one low secure facility providing treatment for female patients with 
PD.128 

125 According to Deloitte, acquisitions made during 2015 (Woodleigh – acquired in December 2014 and Ansel –  
acquired in September 2014) []. []. Ansel is a 24-bed hospital in Nottingham, providing secure services for  
men with complex mental health needs, challenging behaviours and PDs.  
126 NHS Foundation Trusts, Partnerships Trusts and NHSE accounted for []% of CAS’ revenues. 
127 The Parties stated that they do not overlap in relation to (a) medium secure services; (b) CAMHS; (c) acute  
psychiatric and PICU services; (d) addiction services, and (h) eating disorder services, since CAS does not have  
any mental hospitals that provide these services. Source: Merger Notice, paragraph 16.  
128 Merger Notice, paragraph 22.  
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transaction value was £320 million.137 In total, the divested sites had 1,000 
beds and an estimated annual revenue of £132 million.138 

In February 2017, Elysium acquired Raphael Healthcare, which provided low 
secure mental health services for women in Newark, Nottinghamshire and a 
site in Prescot, Lancashire where it intends to develop children’s services.139 

In April 2017, Elysium acquired the Badby Group, a specialist neuro-
disability care provider for people with neurological illnesses, ABI and spinal 
cord injuries.140,141 

Elysium provides a range of mental health services including rehabilitation, 
acute/PICU, CAMHS and secure services at 22 facilities in the UK. Fourteen 
of these facilities provide rehabilitation services.142 

St Andrew’s Healthcare143 

St Andrew’s Healthcare is the largest not-for-profit provider of mental health 
hospitals in the UK. It is positioned at the secure end of the spectrum. St 
Andrew’s Healthcare has also diversified into providing locked rehabilitation 
services.144 

It operates mental healthcare facilities in Northampton, Birmingham, 
Nottinghamshire and Essex, providing a range of mental health services 
including medium and low secure, locked rehabilitation and community step-
down services. 

St Andrew’s Healthcare reported a total income (revenue) of £199.1 million 
for 2016 and net income of £7.8 million.145 

Barchester Healthcare146 

Barchester provides nursing care services for older people in need of 
support or for those living with dementia, as well as accommodation and 

137 BC Partners website.  
138 Insider Media Limited news story (21 Oct 2016): BC partners agrees £320m deal for 22 Priory clinics.  
139 East Midlands Business Link news story (17 February 2017): Newark healthcare business sold to Herts firm.  
140 Elysium Healthcare news story (7 April): Patron Capital sells the Badby Group to Elysium Healthcare.  
141 Badby Group.  
142 Elysium Healthcare: our locations.  
143 St Andrew's Healthcare website.  
144 LaingBuisson, Mental Health Hospitals & Community Mental Health Services, UK Market Report, second  
edition, p96. 
145 St Andrew’s Healthcare Annual Report and Financial Statements for the year ended 31 March 2016.  
146 Barchester Healthcare website.  
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care for people looking for assisted living. It also offers care for adults with a 
range of disabilities. 

Barchester’s mental health hospitals support adults with a range of mental 
health conditions, provide rehabilitation-focused, step-down services.   

According to its latest statutory accounts, Barchester’s 2015 turnover was 
£535.6 million and its operating profit was £3.0 million.147 

Lighthouse Healthcare148 

Lighthouse Healthcare offers a range of specialist services to people with 
LD, ASD, mental health problems and PDs. Its principal activity is the 
provision of LD and mental health services, across both hospital and 
residential care settings. 

It offers a pathway of integrated care through its six hospitals and five social 
care services. Lighthouse Healthcare has services across the East 
Midlands, West Midlands, North Lincolnshire and Powys. 

Lighthouse Healthcare’s turnover for the year ended 31 March 2016 was 
£23.5 million; its operating profit before amortisation and interest was 
£3.2 million.149 

4. The Merger and relevant merger situation  

On 28 December 2016 Cygnet acquired CAS pursuant to a sale and 
purchase agreement (SPA) dated 5 December 2016. The Parties’ operations 
remain distinct pending the completion of the CMA’s inquiry.  

The SPA followed Cambian’s decision to sell CAS after undertaking a 
strategic review of its business, and involved a two-stage sales process. A 
summary of the main events that took place in the run-up to the completion 
of the Merger and the key terms of the SPA is in Appendix D.  

Rationale for the Merger150 

The Parties told us that the Merger was largely complementary as it would 
broaden the reach of Cygnet across the care pathway, and across different 

147 Barchester Healthcare Limited. 2015 Annual Report and Consolidated Financial Statements. 
148 Lighthouse Healthcare website. On 11 August 2017, Lighthouse Healthcare was acquired by Elysium. 
149 Lighthouse Health Group Limited. Consolidated Financial Statements, 31 March 2016. Filing History, 
Companies House. 
150 Further details regarding the rationale for the Merger are in Appendix D. 
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Relevant merger situation 

Pursuant to section 35 of the Act and our terms of reference (Appendix A) 
we are required to investigate and report on two statutory questions: whether 
a relevant merger situation has been created and if so, whether that has 
resulted or may be expected to result in an SLC within any market or 
markets in the UK for goods or services. 

We address the first of the statutory questions in this section.  

Section 23 of the Act provides that a relevant merger situation has been 
created if two or more enterprises have ceased to be distinct within the 
statutory period for reference157 and either the turnover test or the share of 
supply test is satisfied.158 

We found that each of the Parties to the Merger provided, and both Cygnet 
and now CAS continue to provide services to customers on a commercial 
basis. We conclude that each are businesses within the meaning of the Act 
and the activities of each are ‘enterprises’ for the purposes of the Act.159 

As a result of the Merger, the Cygnet enterprises and the CAS enterprises 
have been brought under the common ownership and control of UHS and 
have ‘ceased to be distinct’ within the meaning of the Act.160 

The Merger completed on 28 December 2016 and was made public on the 
same day. The reference was made on 3 May 2017 within the four-month 
statutory extension period.161 Accordingly, we conclude that Cygnet and 
CAS have ‘ceased to be distinct’ within the statutory timeframe.162 

We found that the turnover in the UK for CAS, the enterprise acquired, was 
around £142 million. This establishes sufficient connection with the UK to 
give us jurisdiction to investigate. 

157 As set out in section 24 of the Act. 
158 Section 23 of the Act provides that the value of the turnover in the UK of the enterprise being taken over must 
exceed £70 million or, in relation to the supply of goods or services, at least one quarter of all such goods or 
services which are supplied or acquired in the UK or a substantial part of the UK are supplied by or to one and 
the same person.
159 Section 129(1) and (3) of the Act. 
160 Section 26 of the Act. 
161 Notice was given on 21 April 2017 that the four-month period would be extended until the earliest of (i) the 
giving of the undertakings concerned; (ii) the expiry of the period of ten working days beginning with the first day 
after the receipt by the CMA of a notice from Cygnet and UHS, Inc. stating that they did not intend to give the 
undertakings; or (iii) the cancellation by the CMA of the extension. On 28 April 2017 Cygnet and UHS gave notice 
that they would not give undertakings. The reference on 3 May was therefore within this extended period.
162 Section 24 of the Act. 
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Conclusion on the relevant merger situation 

We therefore conclude that that the Merger has resulted in the creation of a 
relevant merger situation. 

5. Market definition 

The CMA’s Merger Assessment Guidelines state that the purpose of market 
definition in a merger inquiry is to provide a framework for assessing the 
competitive effects of a merger. The market definition contains the most 
significant competitive alternatives available to customers of the merged 
companies. 

However, market definition is not an end in itself and it involves an element 
of judgement. The boundaries of the relevant market do not determine the 
outcome of our analysis of the competitive effects of the merger. In 
assessing whether a merger may give rise to an SLC, we may take into 
account constraints from outside the relevant market, segmentation within it 
and other ways in which certain constraints may be more important than 
others.163 

The Merger Assessment Guidelines explain that the analysis underpinning 
the identification of the market and the assessment of the competitive effects 
of a merger overlap, with many of the factors affecting market definition 
being relevant to the assessment of competitive effects and vice versa. 
Therefore, market definition and the assessment of competitive effects 
should not be viewed as distinct analyses.164 

Product market 

In this case, there are elements of product market definition which may not 
generalise across local areas as evidence suggests they depend on the 
behaviour of the relevant local group of customers. Consequently, we 
consider that direct analysis of competition on a local specific basis is more 
appropriate than attempting to generalise findings in the relevant product 
market. In practice, the relevant product market is most important for our 
initial filtering, via which we identify local areas of potential concern.  

The Parties overlap in the supply of rehabilitation services to customers. 
Most mental healthcare hospitals are divided into discrete specialised wards. 

163 Merger Assessment Guidelines, paragraph 5.2.2. 
164 Merger Assessment Guidelines, paragraph 5.1.1. 
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Therefore, patients would in general not be referred to wards not specialising 
in treatment for their primary diagnosis. 

We considered whether it would be appropriate for PD and LTMH 
rehabilitation services to be in the same product market on the basis that 
they could represent alternative treatments for some patients. We sought to 
understand the proportion of patients who could be treated both at wards 
specialising in PD and wards specialising in LTMH.  

There are some wards owned by Priory and Elysium described as providing 
rehabilitation services for both PD and LTMH. Priory explained that some of 
these wards would offer specialist PD services. Others would generally take 
patients with a primary diagnosis of LTMH (Priory refers to a ‘mental health 
diagnosis’), but patients often presented with co-morbid169 conditions which 
might include PD traits. Elysium told us that some LTMH facilities could treat 
‘lower risk’ PD patients with less challenging behaviour. We have 
incorporated evidence on specific LTMH/PD wards in our local competitive 
assessment. 

Overall, the evidence received from third parties suggested only a limited 
degree of demand-side substitutability between PD and LTMH and that this 
may vary from ward to ward. We considered the extent to which specific 
LTMH wards provide some competitive constraint on the provision of PD 
(and vice versa) in our local competitive assessment.  

In calculating shares of supply, for those sites providing treatment for both 
conditions in a single ward, we incorporated sensitivity analysis in our 
filtering, where on a cautious basis we tested the sensitivity of excluding 
these wards from market share calculations for filtering. We then considered 
evidence for the actual allocations within specific wards and whether these 
could be flexed in the local competitive assessments (see paragraph 9.17 
below). 

We considered whether it would be appropriate to define a narrower market 
within PD or within LTMH. In the referral process the patient’s symptoms and 
risk level are often assessed against the ward’s specific patient mix, and 
specific wards may have more specialised treatments suitable for specific, 
narrower groups of patients. 

169 Comorbidity is the presence of one or more additional diseases or disorders co-occurring with (that is, 
concomitant or concurrent with) a primary disease or disorder; in the countable sense of the term, a comorbidity 
(plural comorbidities) is each additional disorder or disease. The additional disorder may be a behavioural or 
mental disorder. 
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The Parties set out the differences between these two tiers (see paragraphs 
9.41(a) to 9.41(b). They also told us that when the moratorium on new Tier 4 
services is lifted, []. 

Third parties provided mixed evidence on the extent to which the Parties’ PD 
services for female patients can be treated as alternatives and this evidence 
varies from ward to ward.172 

As our starting point, we took PD as a relevant product market. However, PD 
is a complex diagnosis. There are multiple and varied ways in which it can 
manifest itself, both by type and acuity of symptoms and in turn the 
requirements and approach to treatment for an individual patient.  

In light of this complexity, in our competitive assessment we investigated the 
degree of differentiation between the Parties’ PD provision in order to assess 
the competitive constraints between the Parties.  

Delineation by gender 

In Acadia/Priory, the CMA distinguished between the supply of rehabilitation 
services for patients of different genders on the basis that, from a demand-
side perspective, mixed gender wards did not represent an alternative for 
most patients, and that in most cases patients of one gender would not be 
sent to wards treating the other gender.  

The CMA also notes that the Department of Health173 requires all providers 
of all types of NHS-funded care to make provision for same-sex 
accommodation.174 This requirement covers sleeping accommodation, 
bathroom/toilet accommodation and day rooms/lounges.  

In addition, the CQC has mandated that wards should be single sex for the 
dignity and respect of patients. Breaches of the rules on same-sex 
accommodation identified during CQC inspections may result in enforcement 
action. 

172 See paragraphs 9.55 to 9.60 for more detailed discussion 
173 The Chief Nursing Officer and Deputy NHS Chief Executive required all providers of 
NHS funded care to declare by 1 April 2011 that all hospital accommodation was same sex. Same sex 
accommodation is also mandated under the 1983 Act Code of Practice and the 2014 Regulations. Mixing 
however may be justified if it is in the overall best interest of the patient or reflects their personal choice, notably 
in a clinical emergency. See, Department of Health, Eliminating Mixed-Sex Accommodation (MSA). 
174 Same-sex accommodation is where male and female patients sleep in separate areas and have access to 
toilets and washing facilities used only by their own sex. In mixed-sex wards, same-sex accommodation can be 
provided either as: (a) single rooms with same-sex toilet and washing facilities (preferably en-suite); (b) multi-bed 
bays or rooms occupied solely by either men or women with their own same-sex toilet and washing facilities. 
Patients should not need to pass through mixed communal areas or sleeping areas, toilet or washing facilities 
used by the opposite sex to get to their own. 
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The factors likely to affect reconfiguration costs are the change of use 
sought, the size of the unit, staffing costs and whether the changes would 
require the ward to remain closed during reconfiguration. In most cases, a 
ward providing services for one condition and/or gender cannot immediately 
provide services for another condition and/or gender, and therefore some 
physical conversion is necessary. For this reason, reconfiguration costs are 
likely to be lower for specialisms that use the same physical environment 
such as LTMH/PD and ASD/LD. 

While some specialisms can be treated by the same clinician, other 
specialisms may require the deployment of clinicians who specialise in the 
treatment of those conditions. 

Our investigation confirmed that any reconfiguration between genders or 
specialisms would, at a minimum, require that all existing patients in a ward 
are moved elsewhere prior to the ward starting to offer treatment of different 
specialisms/genders. Given that rehabilitation patients are typically treated 
for long periods of time, there are practical difficulties in accommodating 
patients during any transition.186 

In our view, the incentive for a provider to reconfigure will depend on the 
relative profitability of the new and old service. Our analysis of the Parties’ 
approach to opening or acquiring new wards or reconfiguring existing 
wards187 suggests that the key determinant of this relative profitability is the 
difference in occupancy that could be achieved through reconfiguration.  

In practice, this suggests that reconfiguration is only likely where both: 
(a) occupancy at an existing ward was low; and (b) there was sufficient 
excess demand for the specialism and gender type to which the ward was 
being switched, to achieve a substantial increase in occupancy. In this 
regard the CMA notes that many wards already operate at high levels of 
occupancy, suggesting this incentive would be limited for these wards. 

This is supported by consistent evidence from the Parties and third parties 
that the key driver for reconfiguration would be to meet unsatisfied local 
demand for a service, rather than to respond to short to medium-term 
changes in price or quality.  

186 This is consistent with the CMA’s findings in Acadia/Priory: see, for example, paragraphs 349 and 351 of that  
decision, which deal, respectively with the practical difficulties of converting wards between specialisms and from  
one gender to the other. 
187 Sections 8 and 10.  
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Methodology 

The geographic market definition is the smallest area over which a 
hypothetical monopolist provider would be able to significantly increase 
prices above the current level (or reduce quality below it).  

In principle, geographic market definition is motivated by the underlying 
relationship between customer preferences over distance and the other 
factors over which providers compete, such as price and quality. This 
relationship determines the distance at which customers would decide to 
accept a small but significant price rise (or fall in quality) rather than seek an 
alternative more distant provider. 

A pragmatic approach to identify geographic markets is the use of catchment 
areas, ie the area over which the providers’ customers originate. The Merger 
Assessment Guidelines state that while catchment areas are a pragmatic 
approximation for a candidate market to which the hypothetical monopolist 
test can be applied, the use of catchment areas is not an alternative 
conceptual approach.205 

In this case, we consider that an approach to geographic definition based on 
catchment areas is the only practical approach available for filtering. Below 
we discuss methodological issues with the use of catchment areas in this 
inquiry and how our approach seeks to mitigate them, primarily through 
employing cautious assumptions that are then tested in more detail in our 
local competitive assessments. 

Patient distance catchment areas versus customer-defined areas 

As set out above and in more detail in Section 7, CCGs, NHS trusts and 
local authorities are the customers for rehabilitation services. The 
geographic market definition is therefore determined in practice 
predominately by how these customers make their choices.  

In this section, we consider how location affects customer behaviour and 
how this should affect our approach to geographic market definition. 

Customer behaviour  

We asked customers if they had a typical area or distance within which they 
would attempt to keep rehabilitation patients (our customer questionnaire is 
discussed in more detail in 7.11 to 7.19 below). Of the 46 customers who 

205 Merger Assessment Guidelines, paragraph 5.2.25. 
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Analysis of referral patterns 

To assess referral patterns, we aggregated the patients across all the 
Parties’ PD and LTMH rehabilitation sites and ordered distances to the 
provider (using customer locations) from the least to the greatest to calculate 
percentiles, weighted by the patient’s length of stay in the last three years. 
This is shown in Figures 12 to 16 below.  

Figure 12: All patients 

[] 
Source: CMA calculation based on Parties’ data. 

As shown figure 12 above, for all patients: 

(a) [30–40]% of patients come from within 20 miles;  

(b) [60–70]% of patients come from within 45 miles; 

(c) [70–80]% of patients come from within 70 miles; and 

(d) [80–90]% of patients come from within 80 miles. 

These referral patterns appear consistent with the preference of customers 
to place patients locally, but to go further afield in the absence of suitable 
local available beds. For a minority of placements, it might be necessary to 
refer patients to greater distances – in particular at sites located more than 
60 miles, and occasionally substantially greater distances.  

To better understand the underlying drivers of the described referral pattern, 
we looked at differences in catchments across the following dimensions: 

(a) specialism and gender; 

(b) provider; and 

(c) site. 

Delineation by specialism and gender 

As shown in Figure 13, the catchment areas for male LTMH, female LTMH 
and female PD differ. Female PD has the widest catchment area with [80– 
90]% of patients coming from about 110 miles. [80–90]% of female LTMH 
patients come from a catchment area of about 90 miles and [80–90]% of 
male LTMH patients come from a catchment area of just above 60 miles. 
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Figure 13: Specialism split 

[] 
Source: CMA calculation based on Parties’ data. 

Delineation by specialism, gender and provider 

As illustrated in Figure 14 and Figure 15, the Parties have broadly similar 
catchment areas for similar proportions of their patients for male LTMH and 
female LTMH patients. This is consistent with the assumption that customers 
have underlying preferences based on quality and the approach to treatment 
of the service, not the identity of the provider. 

Figure 14: Provider split, male LTMH 

[] 

Source: CMA calculation based on Parties’ data 

Figure 15: Provider split, female LTMH  

[] 

Source: CMA calculation based on Parties’ data 

Figure 16 shows that the referral distance for female PD patients is greater 
for Cygnet than for CAS. As discussed in paragraph 9.48 below, in our view 
this is to some extent a reflection of differences in the nature of the services 
offered by CAS and by Cygnet at these sites. 

Figure 16: Provider split, female PD all areas 

[] 

Source: CMA calculation based on Parties’ data  

Variation in catchment areas and exclusion of outliers 

Table 13 below shows that there is considerable variation in site-specific 
catchment areas. 
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services across the country. For example, Priory stated that it believed there 
to be an under provision of treatment for PD nationally. 

In our view, average catchment areas may be biased by the inclusion of 
these outliers. We therefore calculated separate average catchment areas 
for LTMH and excluded these outliers from our calculations. We have not 
excluded outliers from our average catchment calculation for PD for the 
reasons given below in paragraph 5.110.  

For LTMH we excluded the following CAS and Cygnet sites with catchment 
areas of greater than 100 miles: CAS St. Teilo, Cygnet Kewstoke (The 
Lodge), CAS Appletree, CAS Victoria House and Cygnet Brighouse.217 

Exclusion of these outliers results in an 80% catchment area218 of 60 miles 
for male LTMH and 60 miles for female LTMH. 

For PD, the average 80% catchment area is [100-125] miles. In our view this 
distance is likely to reflect the limited provision of PD services across the 
country. We also note that there is considerable variation in the site-specific 
catchment areas in PD. In our view, this is likely to reflect variation in the 
availability of these services in different areas. However, given the small 
number of the Parties’ PD sites, we did not consider it appropriate to follow a 
similar approach of excluding outliers in PD. Instead, we initially applied the 
LTMH average 80% catchment area (excluding outliers) to PD overlaps, as 
evidence did not suggest that customer preferences were different for PD 
patients. We recognise that this approach is likely to be cautious. 

Sensitivities to account for local transport infrastructure 

Different catchment areas have been used for urban areas compared with 
rural areas in the analysis of some mergers. However, the large catchment 
areas we have used mean most sites outside of the major urban 
conurbations have a large proportion of referrals from both urban and rural 
areas. 

217 Although there are a number of male LTMH providers in the area surrounding Cygnet Brighouse, we note that 
the catchment area for Cygnet Brighouse is greater than 100 miles and that this is driven by several patients who 
have been referred from a very long distance. The area within which 80% of patient funding for Brighouse falls 
from [100-125] miles down to [75-100] miles if three referrals from 270 to 300 miles away are dropped from the 
sample. Given such anomalies for the referral patterns for Brighouse we have considered it would be more 
appropriate to exclude it from the analysis.  
218 The area within which 80% of patient funding for Brighouse falls from [100-125] miles down to [75-100] miles if 
three referrals from 270 to 300 miles away are dropped from the sample. Given such anomalies for the referral 
patterns for Brighouse we have considered it would be more appropriate to exclude it from the analysis.  
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The Parties’ referral patterns for sites in London show that a [] share of 
their referrals come from [] catchment areas measured in miles of road 
distance. 

Road distance might not be as appropriate in and around London to 
measure customer distances. Instead, drive-times and public transport travel 
times in London reflect the amount of time it takes to cover similar road 
distance in London.  

To address the overlap in Greater London and nearby surrounding areas, 
we calculated (a) driving, and (b) public transport travel times in minutes, 
instead of road distances in miles, centred on the overlap sites in London 
and surrounding areas: Cygnet Woking, Cygnet Lewisham and CAS 
Churchill. 

Conclusion on the geographic market 

On the basis of the evidence above, we adopted a catchment area of 60 
miles, as this corresponded to the average catchment area for male LTMH 
and female LTMH after excluding outlier sites (ie sites with catchment areas 
beyond 100 miles). We applied this catchment area to both LTMH and PD 
overlaps. We recognised that for PD this approach is likely to be cautious.  

We considered the possibility that the providers may be competing over 
larger distances in areas with limited bed availability. Where the nearest 
overlap between the Parties is at a greater distance than the average 
catchment area, we increased the size of the catchment area to capture the 
possibility that the Parties and other providers may be competing over this 
greater distance. We then considered the extent to which competition 
occurred at this greater distance in our local competitive assessments. 

Where relevant in our local competitive assessments, we also tested 
sensitivities to the catchment area chosen by considering the implications of 
wider or narrower catchments and the possibility of catchments defined by 
specific customer preferences. For overlaps in the London area we applied 
the sensitivity as described in paragraph 5.111 to 5.114 above. 
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The Merger involved a two-stage sale process.225 There were [] bidders in 
the first stage with [] progressing to the second stage. Some bidders were 
private equity firms and could be expected to address the financial 
constraints that Cambian was facing. However, the extent to which any 
improvements in performance would arise following a purchase from such a 
bidder is by its nature speculative and uncertain. 

Conclusion on the counterfactual 

We found that given the interest from potential purchasers revealed by the 
sale process, the most likely scenario is that CAS would have been sold to 
another well-capitalised bidder and would have remained in the market, but 
without the financial constraints that Cambian was facing. Accordingly, we 
conclude that the appropriate counterfactual is that the conditions of 
competition would be broadly similar to those prevailing at the time of the 
Merger. 

7. Customer behaviour and choice of facility 

In this section, we outline how patients end up being treated at the Parties’ 
facilities and how customers choose between different mental health 
providers. Based on this, we conclude which parameters are important for 
customers when choosing between mental health providers.  

There are numerous types of mental healthcare providers and settings, from 
domiciliary care in the community to high security hospitals. Patients will 
typically first receive treatment in acute settings before moving on to 
rehabilitation services and then to community based care.226 This is referred 
to as the ‘care pathway’. While acute services227 are most commonly 
provided by NHS trusts or foundation trusts, some are provided by 
independent sector providers, including Cygnet. 

Customer Choice 

In this market, unlike some other healthcare sectors, the patient is rarely in a 
position to decide where they would like to be treated. Therefore, CCGs fulfil 

225 See Appendix D.  
226 []% of Cygnet’s LTMH patients and []% of its PD patients are stepping down from other services (the 
remainder is either ‘moving sideways’ from other rehabilitation services, for example to move closer to family, or 
‘moving up’ from community services). A very small proportion, only []%, of patients are admitted directly to 
rehabilitation services from their home or usual place of residence. 
227Acute psychiatric services are provided to patients in mental health crisis who require short-term admissions of 
around three to six weeks (compared with between 12 months and three years for rehabilitation services). As 
defined in Appendix C, paragraph 13. 
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Choice of facility when moving along the ‘care pathway’ 

Cygnet operates both acute and rehabilitation facilities. Since patients are 
commonly referred into rehabilitation services after being treated in an acute 
or higher security setting, providers who operate at both levels of the supply 
chain might be thought to have an advantage in gaining patient referrals.   

The Parties submitted that a move along the care pathway triggers a change 
in a patient’s funding. Such changes need to be approved by customers (see 
8.1(d) 7.4(d)) and as such result in the re-opening of competition between 
providers for a patient. This has been confirmed by customers,235 who have 
told us that all patient referral decisions are treated independently, 
regardless of where the patient is currently receiving care. 

The Parties noted that it can be easier to secure a contract to continue 
treating an existing patient when there is greater continuity between the two 
services (eg they are provided at different wards on the same site and the 
same consultant or team is involved at each stage of the care pathway). 
Customers explained that this was because in some cases there can be 
benefits to the patients staying at different wards on the same site, which 
they would consider in their decision-making. 

In our view, this suggests that the decision to refer a patient in rehabilitation 
services can in general be treated independently of the provider’s position 
on other parts of the care pathway. Our approach to the local competitive 
assessment considers the possibility of any exceptions to this on a case-by-
case basis. 

Factors affecting customer choice 

Evidence from customers suggests that several factors are important in 
customer choice. These are quality factors such as CQC ratings, previous 
experience with a hospital and the ability of a hospital to rehabilitate patients 
in a timely manner, and price. As outlined above, customers also prefer 
patients to remain in their area but may send patients out-of-area if there is 
no local provision or a patient needs specialist treatment.  

We sent a questionnaire to 158 of the Parties’ customers, receiving 48 
responses. Collectively, these responses account for around 42% of 
referrals to the Parties’ sites in overlap areas, since the start of 2016.   

235 [] 
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Customers were asked to rate the importance (out of 100) of six factors that 
may impact their decision-making. These factors were: CQC quality scores; 
the average length of previous patient stay;236 the hospital’s inclusion and 
exclusion criteria;237 the specific consultant or consultants at the hospital; 
their experience of previous placements with the provider; and the price 
charged for services.238 The aggregate results are shown below in 
Figure 17. 

Figure 17: Customer decision-making factors 

Source: Response to CMA customer questionnaire. 

As can be seen, CQC ratings and previous experience with providers are the 
key drivers of customer behaviour. Customers indicated that they focus on 
providing the best possible outcomes for their patients. Both CQC ratings 
and previous experience are comprised of a range of underlying quality 
factors for example; Birmingham CrossCity CCG told us “We will always 
have a look in the CQC report and take a guidance of that.  Each time we 

236 Measured by the Parties for every patient from entry to a facility, until discharge. Other things being equal, 
customers prefer shorter lengths of stay as this implies the patient has recovered more quickly. Expectations for 
length of stay may vary for different types of patients. What matters to customers is length of stay relative to 
expectations.
237 These refer to the specification of characteristics of the types of patients that the hospital would admit and the 
types of patients that the hospital would not admit. For example, a hospital might exclude patients who 
demonstrated certain challenging behaviours. 
238 An example of the importance of these quality factors was given by NHS Redditch and Bromsgrove, NHS 
South Worcestershire and NHS Wyre Forest CCGs when asked to provide comment on their expectations of a 
new site operator as part of our remedies consultation "We would have significant concerns should the sale result 
in a change of clinical staff or management within these units, and would expect the current standard of length of 
stay and clinical outcomes to be maintained.” 
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visit we bring back intelligence in terms of the facility and we will embargo 
providers if we are not happy about their record clinically, or something has 
happened there safeguarding, so we will not use them during those periods.”  

Price, whilst important (a score of 70), is less important than quality as 
shown in Figure 17 above. Price was commonly viewed as secondary 
decision making factor. A typical example of this was given by Surrey and 
Borders NHS Foundation Trust in response to a question about how they 
weigh up quality and price; they stated ‘It is the outcomes, predominantly; of 
course, value for money becomes part of that. We are, predominantly, driven 
by the outcomes and what that provider would give in terms of that.’ 

As discussed in paragraph 5.69 to 5.75, location is an important choice 
factor for customers, with most having a preference to refer patients within 
their local area. However, customers are willing to refer a proportion of their 
patients to sites outside their area, particularly when there is a lack of beds 
locally, as shown in Figure 18 below. 

Figure 18: At any one time, approximately what proportion of all patients requiring 
inpatient LTMH or PD rehabilitation services have been sent ‘out-of-area’ as a result of limited 
bed availability? Please give your answer as a percentage. 
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Source: Response to CMA customer questionnaire. 

Eight out of the 43 customers that responded to this question suggested that 
they sent all their patients out-of-area. In our view this proportion seems high 
and may reflect that some respondents interpreted the question differently. 
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However, we note that some of the customers are in more remote areas of 
England where there may be very little or no appropriate local supply or 
availability.239 

The Parties submitted that []. 

Customers told us that in general they do not like to delay referrals as acute 
or secure wards (from which most rehabilitation patients step-down) are 
often full and they need to free up capacity there as quickly as possible. 240 

Moreover, customers told us they were keen to avoid patients being in 
facilities that were no longer appropriate for their diagnosis or position on the 
care pathway, as it could harm their recovery and progress. 

Figure 19: At any one time, for approximately what proportion of patients are you delaying 
admission for inpatient LTMH or PD rehabilitation services while you wait for a bed to become 
available?  
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Source: Response to CMA customer questionnaire. 

Conclusion on customer behaviour 

Customers focus on quality and geographic locality when making their 
referral decisions. The ability to find quality hospitals in close geographic 
proximity can be impacted by a lack of capacity. The ability of customers to 

239 []
240 [] 
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The Parties submitted that the main differentiating factors and measures of 
quality in respect of rehabilitation services include:  

(a) readmission rates; 

(b) length of stay;246 

(c) CQC scores; 

(d) inclusion/exclusion criteria;  

(e) staff training;247 

(f) specialist treatments offered;  

(g) equipment/facilities;  

(h) location (ie in terms of links with the local community and local facilities);  

(i) ratios of permanent to temporary staff;  

(j) incident and complaint levels; and 

(k) levels of patient attendance at therapy. 

The Parties told us that CQC reports and ratings constitute a particularly key 
measure of quality from a provider's perspective. CQC reports are based on 
inspections by CQC staff, which rate individual sites against pre-set scoring 
criteria.248 

The Parties told us that they target high CQC ratings for all their facilities, 
which includes aiming for the highest quality of staff training, clinical 
approach, and safety procedures. Following a CQC inspection, to the extent 
applicable, the site will work towards implementing any recommendations/ 
points for development. If a site receives an ‘Inadequate’ or a ‘Requires 
Improvement’ rating, or any development points from the CQC, the Parties 
will immediately work to set and carry out an action plan for improvement. 
Both Parties oversee these local remediation plans at group level.   

CQC inspections generally take place on a set schedule, and therefore it is 
usually necessary to wait for the next review (which can be up to two years 

246 Measured by the Parties for every patient from entry to a facility, until discharge. Other things being equal,  
customers prefer shorter lengths of stay as this implies the patient has recovered more quickly. Expectations for  
length of stay may vary for different types of patients. What matters to customers is length of stay relative to  
expectations. 
247 Measured and monitored in several ways, including staff spend per head, on an annual basis.  
248 Further information provided on CQC report in regulatory bodies section, paragraphs 2.8 and 2.15 to 2.18.   
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typically send nurses to carry out inspections of potential providers 
periodically and sometimes for specific patients.  

Elysium told us that quality is an important factor. In their experience, where 
there is an undersupply of beds customers will usually try to work with any 
poor quality service provider to improve its quality (they do not wish to lose 
much needed beds). Where there is an oversupply, a bad quality rating may 
influence admissions but a very high quality rating will not automatically lead 
to more patient admissions. 

Customers provided examples of when they have either stopped referring, or 
reduced the number of, referrals to a facility following a change in quality: 

(a) [] 

(b) [] 

(c) [] 

Our assessment 

Customers told us that alongside location, quality is the most important 
factor for them when deciding where to refer patients. Therefore, providers 
have the incentive to maintain or improve their quality, for example through 
the quality of their patient care plans, in order to maintain and increase the 
number of patient referrals. 

Regulatory supervision and intervention in rehabilitation services also 
focuses on quality monitoring and improvement as is further detailed in the 
Legal and Regulatory framework section and Appendix B. 

Internal documents and third party evidence show that providers in general, 
and the Parties in particular, have taken actions aimed at improving the 
quality of their services. They have promoted these to customers. 
Additionally, internal documents show that customers are responsive to 
changes in quality. Therefore, we consider that the Parties compete over 
quality. 

Competition on price 

The Parties submitted that location is not a significant determinant of pricing.  

The Parties told us that []. 
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Evidence from third parties 

Elysium told us that in a market where the number of available beds 
matches or exceeds the local demand, the most important factors will be 
specialisation of the service and price. 

St Andrew’s indicated that CAS has a history of pricing very competitively in 
order to fill beds. St Andrew’s also noted that it believes that CAS’ reputation 
for quality has been compromised by its pricing strategy. St Andrew’s 
submitted that the Merger would result in a reduction in historical levels of 
price competition, although CAS had significantly reduced its heavy 
discounting in the last couple of years. We note that this view is consistent 
with the evidence described in paragraph 8.37 above of CAS having [] 
prices for its PD services. 

One customer253 indicated that it believed that previous mergers had led to 
consolidation in the market, which has in turn affected price and choice in 
their area. 

Our assessment 

Customers have told us that price is an important factor for them, when 
deciding where to refer patients. Therefore, where there is rivalry we 
consider that providers are likely to have the incentive to compete on price 
on occasion to try to maintain their current level of referrals and to gain more 
patient referrals. 

We found prices can change at the start of new agreements and at certain 
times during longer-term agreements. We also found that sequential 
changes in prices or the range within which prices have to stay in longer-
term agreements may also be agreed at the start of the agreement.  We 
consider therefore that competition takes place at the start of new or the 
extension of existing agreements.  

Evidence from the Parties and third parties is that providers in general, [], 
have varied prices at a local level. We found []. However, we found there 
is little evidence of price competition in the short-term, for example, on a 
day-to-day basis. As noted in the previous paragraph, price competition 
takes place over the longer term. We therefore consider that the Parties 
compete to some extent over price at a local level.  

253 [] 
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Capacity constraints  

Providers of rehabilitation services have a limited number of beds in each 
ward. Capacity is constrained where the demand for a provider’s beds 
exceeds the number of beds it has available. Capacity constraints can be 
identified by looking at the occupancy rate. If occupancy is at or close to 
100% then the provider is capacity constrained.254 

Whether providers have an incentive and the ability to compete will in part 
depend on whether they have, or can create, sufficient capacity to treat 
additional patients.255 If providers are capacity constrained, they may not be 
able to take new patients. This will limit the competitive constraint they 
impose at least in the short term.  

Evidence from the Parties 

The Parties provided data for capacity utilisation for 2014, 2015 and 2016 for 
each of their sites. 

Table 15: Parties’ average occupancy for rehabilitation services  

Average occupancy (%) 

2014 2015 2016 

Cygnet 
CAS 

[] 
[] 

[] 
[] 

[] 
[] 

Source: Parties 

Table 15 shows that on average the Parties’ are operating []. 

The Parties told us that capacity constraints do not limit the ability of 
providers to compete, as even providers with high occupancy would 
periodically have beds available as patients were discharged.  

Evidence from third parties 

Elysium told us that bed availability was a key factor affecting competition. It 
said that in markets where the number of available beds matches or 
exceeds the local demand, the most important factors will be specialisation 
of the service and price, while in markets where there is an undersupply of 
beds, the specialisation will become less relevant and the relationship with 
local customers will be more important, working to expand services to 
ensure they meet the local needs as best that they can.Evidence from our 

254 Given that patients in rehabilitation wards will have their own rooms, in general it is not possible for providers  
to flex the numbers of beds in a ward to meet additional demand.  
255 Or to seek to maintain existing patient volumes in the face of competitive pressures from other providers.  
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CAS also []. Following that the initial plans for the site to provide [] 
treatment were changed as the site and its immediate environment was not 
suitable for a rehabilitation service where time in the community is part of the 
treatment. Therefore, the business case was reshaped around []. 

Our assessment 

The evidence from the Parties’ indicates that previous expansion decisions 
by the Parties have primarily been driven by identifying areas where there is 
excess demand. While the Parties’ plans to expand often refer to local 
competitors’ facilities, the Parties’ evidence did not show how competition 
affects incentives to expand. 

Conclusion on pre-Merger competition 

The Parties are active in the provision of rehabilitation services at numerous 
sites in the UK. Customers are responsible for referring patients and do so 
primarily based on the quality, location and price of different providers.  

We found evidence that each of the Parties will focus on the quality of their 
facilities and have taken action aimed at improving quality at a local level. 
The Parties will market these quality improvements to customers. Evidence 
showed that customers are responsive to changes in quality, which can lead 
to a significant change in their referral patterns. Parties and competitors 
agreed that quality is an important factor and that it can influence demand 
for a service. 

We found that price competition takes place at the start of an agreement, at 
review stages and at extension of existing agreements. We found that []. 
Competitors agreed that price is an important factor and that it can influence 
demand for a service. 

In our view, the number of beds in a provider’s ward will be indicative of the 
competitive constraint imposed by that ward on other providers, as reflected 
in market shares. This is because the extent to which a customer will be able 
to refer to an alternative ward suitable for a patient is determined by the 
number of beds in that ward and whether they are available.  
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We compared the 2016 average occupancy rates in hospitals rated as 
Requires Improvement, Good or Outstanding.268 When CQC ratings were 
not included in information received from providers, we sourced them from 
the CQC website and database.269 However, in some cases we have only 
the overall hospital rating as opposed to the ward-specific rating. In these 
cases, the CQC rating may not be as good an indicator of quality. We have 
not been able to identify the CQC ratings of all the sites in the database of 
mental healthcare facilities provided to us by the Parties. This is the case for 
sites that have been archived by the CQC either because they no longer 
operate or because their ownership has changed to another provider.270 For 
these reasons we interpreted the results of this comparison with some 
caution. 

We found that hospitals rated as Good have an average occupancy of 83%, 
while hospitals rated as Requires Improvement have an average occupancy 
of 75%. We note that some of the CQC ratings were published after the 
period for which we have occupancy information.271 It is therefore not 
possible to interpret this as an analysis of the effect of a change in CQC 
rating on occupancy. Rather, we have interpreted this analysis as showing a 
weak relationship between CQC rating and occupancy. In our view, this 
analysis supports the use of CQC ratings as a proxy for quality.  

On the basis of the evidence above, we have used CQC ratings as a proxy 
for providers’ quality in our analysis. 

To investigate what impact a change in rating might have on occupancy over 
the following months, we looked at how occupancy was affected at a 
sample272 of the Parties’ sites in the months following them receiving a 
Requires Improvement rating.273 We did not find evidence that a Requires 
Improvement rating had a significant effect on occupancy at these sites,274 

though we did not put much weight on this analysis due to the small sample 

268 This analysis used average occupancy information provided to the CMA by Active Pathways, Active Futures, 
Barchester, CAS, Cygnet, Elysium, Lighthouse, Priory, Sherwood Lodge, St Andrew’s, Vision Healthcare and 
Whitepost. The latest CQC ratings for the sites in the sample were supplied by the providers or sourced from the 
CQC website. 
269 7 July 2017 
270 In addition, we have not obtained the respective information for sites that are subject to the HIW in Wales as 
these are not published. 
271 Many CQC ratings were dated in 2017 or late 2016. 
272 This analysis relied on four wards: three Cygnet wards [], as well as one CAS ward: [].
273 For this analysis, we were restricted to using Cygnet and CAS sites as they were the only providers for whom 
we had the necessary monthly data.   
274 Two of the wards had a [] increase in occupancy nine months after being given a rating of requires 
improvement rating [], one had [] change in occupancy [] and one had a [] decrease []. It should be 
noted that CAS [] rating was improved to ‘Good’ within the nine-month period after receiving a ‘Requires 
Improvement’ rating. 
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size, the short time period considered and the fact that we did not account 
for other factors which may influence occupancy. 

We considered the pattern of CQC ratings alongside occupancy in each of 
the local areas in our assessment of closeness of competition. Where we 
found that many of the Parties’ competitors had Requires Improvement 
ratings and lower occupancy, this suggested that these competitors are 
likely to impose a weaker constraint, such that concerns may exist at a lower 
level of combined market share. We also took into account the possibility of 
a reduced competitive constraint from providers which did not have lower 
occupancy but do have worse CQC ratings than other providers.  

Third party evidence 

We sought evidence from customers and competitors to identify whether 
providers identified by the Parties should be excluded from the competitor 
set on the basis that these providers do not provide comparable services to 
the Parties. We have been cautious with this evidence, as we found that 
customers were not always well-informed about the current services offered 
by the providers in their area. We sought to corroborate this evidence from 
more than one source and our own desk research.   

We took account of customer evidence including their views on competition 
from the NHS and any specific concerns in our assessments in each of the 
local overlaps. 

Local competitive assessments 

Below we assess each of the local overlaps identified as possible problem 
areas by our filtering. We start by looking at the female PD overlaps which 
we consider together given the role played by product differentiation. We 
then go on to assess each of the LTMH overlap areas in turn.  

In some local areas the Parties’ market shares are below the 40% threshold 
used in the various filters. This is the result of the conservative assumptions 
used in the filtering process so as not to miss any possible problematic local 
areas. The market shares in the assessments below are based on the 
further work carried out in the more detailed local competitive assessments 
and are therefore a more accurate representation of the competitive 
situation. 

Female PD 

We investigated the two overlaps in female PD we identified between: 
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Knightstone Ward following the opening of CAS Alders Clinic in June 2015, 
which more than doubled the available PD bed capacity that was available at 
Kewstoke. 

Figure 20: Average occupancy at Knightstone Ward and Alders Clinic 

[] 

Source: Parties 

We note that this evidence does not control for other factors that may affect 
demand for the Parties’ services in this area, for example whether demand 
for female PD was increasing over the period. We also consider that it is 
consistent with the continued existence of unmet demand for female PD 
services in this area. As discussed in paragraph 8.52, we note that the 
Parties’ previous expansion decisions, including the re-provisioning at CAS 
Alders to female PD, have focused on identifying areas where there is 
excess demand. 

The Parties have provided a chart showing the impact of the opening and 
expansion of CAS Acer on Cygnet Bierley. Similarly, the Parties said this 
shows that the opening of CAS Acer did not have []on the average daily 
rate charged at Cygnet Bierley. 

Figure 21: Average occupancy at Bowling Ward and Acer Clinic 

[] 
Source: Parties 

The Parties submitted that this chart is consistent with the opening and 
expansion of CAS Acer having [] on Cygnet Hospital Bierley. In this case, 
we note that occupancy at Bierley has []. As discussed in paragraph 9.59 
below, our understanding is that this is due to issues customers experienced 
at Bierley over the period. This makes it harder to discern whether or not the 
opening of CAS Acer had an impact on Cygnet Bierley relative to the 
counterfactual. 

Overall, given the scale of the opening and expansion of both CAS Alders 
and CAS Acer, in our view [] on occupancy at either Cygnet Kewstoke and 
Cygnet Bierley is consistent with limited competition between them. 
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Customer evidence on closeness of competition 

We received information from five customers comparing Cygnet Kewstoke 
Knighstone Ward and CAS Alders. These five customers account for 37% of 
the referrals to the two sites since 1 January 2016. 

The evidence from customers on whether they saw Cygnet Kewstoke 
Knighstone Ward and CAS Alders as alternatives was mixed. Three 
customers281 representing 46% of referrals (of the 37% who answered the 
question) told us that they see the Parties’ sites as alternatives for at least 
some patients, while two282 customers representing 54% of referrals told us 
that the Parties’ sites are not alternatives. One283 customer believed that the 
services are similar but differentiated by the size of wards. They had sent a 
particularly difficult patient to Alders instead of Kewstoke because they felt 
that they would be too disruptive in the smaller environment. They said that if 
either of the Parties’ sites were full they were each other’s next best 
alternative. 

We noted that, while customers representing 54% of referrals (out of those 
that answered the question) suggested that the Parties do not compete, 
these customers have only referred to Cygnet Kewstoke and not to CAS 
Alders. On the other hand, the customers who believed the sites were 
alternatives for some patients had all sent a small number of patients to 
either site in the past. However, these customers thought that the sites were 
only alternatives for some patients. 

We received customer information comparing the services of Cygnet 
Bierley’s Bowling ward with the two CAS facilities, Acer Clinic and Aspen 
Lodge, from four customers.284 These four customers account for 40% of the 
referrals to the three sites since 1 January 2016.  

Evidence from customers on whether they saw Cygnet Bierley and CAS 
Aspen and CAS Acer as alternatives was mixed. All customers told us that 
there was substantial differentiation between the Parties’ wards. However, 
most285 also told us that the same type of patient could be sent to either 
Cygnet or CAS. One customer286 stated that the range of facilities offered at 
Cygnet Bierley, particularly PICU, meant they were better placed to handle 
emergencies and therefore were better suited for complex patients than the 

281 []
282 []
283 []
284 []
285 []
286 [] 
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stand-alone sites of CAS. Another287 said that the same types of patient 
could be sent to either CAS sites or to Cygnet Bierley, but they offered 
different treatments and the outcomes would not necessarily be the same. 
Treatments offered by Cygnet were more specialised than those offered by 
CAS and therefore tended to produce better results. Two customers stated 
that although they did treat the same patient groups they would only use one 
of the providers. One288 because CAS is too far south and the other289 

because they were unhappy with the service provided by Cygnet Bierley.  

The customer evidence we received was very mixed and in some cases 
based on a small number of patients referrals to Cygnet and/or CAS sites.  

Conclusion on female PD 

We received evidence showing that Cygnet and CAS serve different types of 
PD patients. The evidence from customers was mixed and based on a small 
number of the customers using Cygnet and CAS sites. Whilst there is likely 
to be some overlap in the Parties’ offerings for some patients, given the high 
degree of differentiation between the Parties’ PD facilities, this overlap is 
likely to be small. Therefore, our view is that the Parties do not compete 
closely in female PD and are likely to represent a limited competitive 
constraint on each other. 

Based on the above, we conclude that the Merger may not be expected to 
result in an SLC in female PD for the overlaps in Yorkshire and the Humber 
or in the South West. 

Countervailing factors 

Because of our finding that the Merger may not be expected to result in an 
SLC, we did not investigate countervailing factors. 

London – male LTMH 

We analysed the overlap between Cygnet Hospital Woking, Cygnet Hospital 
Lewisham and CAS Churchill. The Cygnet Woking, Cygnet Lewisham and 
CAS Churchill sites were identified for further analysis based on a filter using 
public transport travel times of 90 minutes. 

287 []
288 []
289 [] 
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have received a Requires Improvement CQC rating and a small number of 
other providers in the area are rated Good. However, we note that several 
providers rated as Requires Improvement, were operating at high 
occupancy. This was consistent with the weak relationship that we observed 
at a national level between a CQC ‘Requires Improvement’ rating and 
occupancy. We therefore concluded there was no basis for excluding 
competitors that have received a ‘Requires Improvement’ rating from the 
relevant competitor set but we took into account whether they would exert a 
weaker competitive constraint. 

Third party evidence 

Customer evidence suggests that the Parties are not close competitors. In 
particular, []. 

Three of the Parties’ customers had concerns about the Merger, but these 
customers accounted for only 6% of referrals since 1 January 2016. The 
concerns related to the possibility that the merged entity would increase 
prices.291 One customer was also concerned that there may be 
reconfiguration of services post-Merger which could restrict supply in certain 
markets.292 

NHS providers 

Nine customers collectively responsible for 27% of referrals to the Parties’ 
sites in the area since 1 January 2016 gave us evidence on the use of NHS 
rehabilitation services. Five293 (accounting for 45% of referrals from 
responding customers) stated that there was no local supply of NHS 
services, two294 (accounting for 27% of referrals from responding customers) 
stated that they use NHS providers first and two295 (accounting for 27% of 
referrals from responding customers) said that they treat the NHS providers 
and private sector providers equally. Overall, in our view, this evidence 
suggested that NHS providers do not compete with independent providers, 
at least from the perspective of most customers in the London area. 
However, we did not need to conclude on this point as we found an SLC was 
not expected to result from the Merger, even without accounting for NHS 
provision. 

291 []
292 []
293 []
294 []
295 [] 
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Conclusion on London male LTMH 

The Parties have low market shares and are geographically distant. We 
found the CQC rating was not a strong competitive differentiator in terms of 
closeness of competition and customer evidence on closeness of 
competition was mixed. Taking into account weaker competitive constraints 
from providers with ‘Requires Improvement’ CQC ratings did not alter these 
results. Based on the evidence outlined above, we conclude that the Merger 
may not be expected to result in an SLC in this overlap area.  

Countervailing factors 

Because of our finding that the Merger may not be expected to result in an 
SLC, we did not investigate countervailing factors. 

Yorkshire – male LTMH 

The catchment area for male LTMH in Yorkshire overlaps to some extent 
with the catchment area for male LTMH in the East Midlands although, as 
we show below, the degree of competition between the Parties and the other 
providers is different.    

We investigated the overlap we identified between Cygnet Brighouse and 
CAS Oaks. To assess market shares we centred on CAS The Oaks. The 
Parties also have the following wards within the 60-mile catchment area: 
CAS The Limes, CAS Storthfield House, CAS Sherwood House and Cygnet 
Derby. As these wards are within the catchment area and offer the same 
services as Cygnet Brighouse and CAS The Oaks, we included these wards 
in our calculations of market shares.  
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example Priory Dewsbury, []. Given that we do not find an SLC may be 
expected in this area, we do not need to conclude on capacity constraints. 

Geographic differentiation 

Brighouse, the closest Cygnet site to CAS The Oaks is 21 miles away. The 
only other competitor closer to CAS The Oaks is the Cheswold Park Hospital 
at 17 miles. However, it is smaller (11 beds compared with CAS The Oaks’ 
36) and has a Requires Improvement rating compared to CAS The Oaks’ 
Good. 

Whilst CAS The Oaks and Cygnet Brighouse are geographically close 
competitors, we found calculating market shares on a narrower basis (for 
example 30 miles) did not substantially increase the Parties’ market shares. 
This is because the Parties’ market shares in a 60-mile catchment also 
included their beds at their East Midlands’ sites.303 

Widening the catchment area to 65 miles did not materially affect the Parties’ 
market shares. This is because the only site located between 60 and 65 
miles from CAS The Oaks is Alternative Future’s Weaver Lodge, a 20-bed 
mixed gender unit for LTMH/PD patients. We excluded the Alternative 
Futures sites from the relevant competitor set.304 

Based on the evidence above, in our view, CAS The Oaks and Cygnet 
Brighouse are close competitors geographically. 

Closeness of competition on quality 

All the Parties’ facilities in this area have Good CQC ratings, while some 
other local providers have a Requires Improvement rating.305 Priory told us 
that occupancy at Dewsbury was negatively affected by its ‘Requires 
Improvement’ rating but it is hoping for this rating to be upgraded soon. As 
discussed in paragraphs 9.27 to 9.32 above, we think providers with a 
Requires Improvement rating would still exert a competitive constraint on the 
Parties and therefore do not exclude them from the calculation of capacity 
shares but in our view the fact that all of the Parties’ sites have Good CQC 
ratings suggests they are close competitors in terms of quality.   

303 CAS The Limes, CAS Storthfield House, CAS Sherwood House and Cygnet Derby 
304 Alternative Futures is a charity mental health provider. This provider told us that the services it provides do not 
compete with the Parties.
305 [] 
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Third party evidence 

The evidence suggested that the Parties’ sites are comparable, with several 
customers citing CAS and Cygnet sites as alternatives. Customers also 
named a number of other providers, mentioning two male LTMH sites, 
Huntercombe’s Centre-Sherwood site and Options for Care’s Montague 
Court, as comparable to those of the Parties. One customer suggested 
Turning Point and Rushcliffe Care were comparable to the Parties’ sites.306 

We note that these sites are outside the 60-mile catchment area. In our view 
this customer comment is evidence of constraints from out of area. However, 
we did not consider it sufficient evidence to include these providers within 
market share calculation, in particular as a customer’s preferences are likely 
to be dependent on its own location. 

One customer suggested that mixed LTMH/PD wards did not provide a good 
environment for either LTMH or PD patients.307 This customer also 
suggested that mixed gender hospitals were not commonly used for 
rehabilitation services and that it was not aware of any in the area.  

Two customers,308 responsible for 18% of referrals to the Parties’ overlap 
sites, expressed concerns about the effect of the Merger on male LTMH. 
The larger309 of these customers was concerned that the merged firm would 
have a monopoly in its local vicinity and had concerns about increased 
concentration leading to poorer outcomes, such as increased prices or 
reduced quality. This customer said that it currently refers patients to Cygnet 
Brighouse and CAS The Oaks and suggested that it would only consider 
options within a much narrower catchment area than the 60-mile area used. 
The other customer310 felt that previous mergers had had a disruptive effect 
on patients, with changes in management affecting delivery of planned 
interventions. 

In our overall assessment of this local area, we took account of the concern 
of the larger customer. However, we noted that it was driven by the 
customer’s location and so we did not consider that it would necessarily 
extend to other customers. We did not think the concern from the other 
customer related to the competitive effects of the Merger and so did not give 
it weight in our overall assessment. We considered that the customer 
evidence overall provided a mixed view of the alternatives to the Parties’ 
sites. While it suggested that the Parties were close competitors, it also 

306 []
307 []
308 []
309 []
310 [] 
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corroborated the constraint from a number of the other providers, which are 
included in our competitor set for calculating market shares.  

NHS providers 

For the overlap in male LTMH in Yorkshire we have evidence on the use of 
NHS rehabilitation services from seven customers collectively responsible 
for 54% of the referrals to the Parties’ sites in the area since 1 January 2016. 
Five311 of them (accounting for 57% of referrals from responding customers) 
stated that there was no local supply of NHS services, one312 (accounting for 
38% of referrals from responding customers) said that it uses local supply 
first and one313 (accounting for 5% of responding customers) stated that it 
treats the NHS providers and private sector providers equally. 

The Parties identified to us several possible NHS providers of rehabilitation 
services in the area. As discussed in paragraphs 5.53 above, only two of 
these wards appeared to compete with independent providers, []. We 
have included these in the calculation of market shares.  

Conclusion on Yorkshire male LTMH 

Numerically, the Parties have post-Merger market share of [30–40]% with a 
relatively small increment ([10–20]%). This market share may be 
overestimated due to some of the locations of the Parties’ sites. Post-
Merger, there will be a large number of reasonably-sized providers, one of 
which is a national provider, which will exert competitive pressure on the 
Parties. Two customers were concerned about effects of the Merger.  
However, in our view the concerns of one of these customers reflected its 
particular location and we did not consider that its concerns would 
necessarily extend to other customers. In our view, the concerns of the other 
customer related to possible disruption rather than a competitive effect of the 
Merger. 

On the basis of the above, we concluded that the Merger may not be 
expected to result in an SLC in this local area.  

311 []
312 []
313 [] 
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Table 20: Market shares for female LTMH in the North West and Northern Wales 

 % 

Base case 
65 miles 60 miles 

CAS 
Cygnet
Combined
John Munroe Group 
Priory 
Equilibrium
Deepdene Care
Lighthouse 
Northern Healthcare Ltd
Active Pathways
MHC
Elysium

 [5–10]
 [10–20]
 [20–30]
 [10–20]
 [10–20]
 [10–20]
 [5–10]
 [5–10]
 [5–10]
 [5–10]
 [0–5] 
[0–5]

 [10–20] 
[10–20] 
[20–30] 
[10–20] 
[10–20] 
[10–20] 
[5–10] 
[0–5] 
[5–10] 
[0–5] 
[5–10] 
[0–5] 

Source: CMA calculations based on data submitted by the Parties and other providers. 
Notes: Lighthouse has been acquired by Elysium. 

In a 65-mile catchment post-Merger, the Parties would have a combined 
market share of [20–30] % with a [5-10]% increment. The Parties are the 
second and fifth largest providers within the catchment area. There are three 
large competing providers, each with high market shares: John Munroe 
Group, Priory and Equilibrium. 

Capacity constraints 

We found that the Parties have [] across their sites in this overlap. Given 
that we have not found that the Merger may be expected to result in an SLC 
in this area, we do not need to conclude on capacity constraints. 

Geographic differentiation 

Cygnet Bury and CAS Delfryn Lodge are distant (59 miles) from one another 
and therefore are unlikely to compete closely geographically.  

Most of the competitors captured within the 60-mile catchment area are 
located between the Parties’ hospitals and so are geographically closer 
competitors to the Parties than they are to each other. In addition, there are 
several competitors located just outside the 60-mile catchment area, 
including Elysium Bierley Court, the John Munroe Hospital and Edith Shaw 
Unit, Active Pathways Bamber Bridge, and Lighthouse Ballington House. For 
this reason and given the Parties are approximately 60 miles from one 
another, we decided that greater weight should be placed on market shares 
calculated on a 65-mile catchment. 

126  



 

  

 

 

 

 

 

 
 

Closeness of competition on quality 

The Parties have a Good CQC rating and accordingly appear to be close 
competitors on quality. A small number of the competitors within the overlap 
area have received a Requires Improvement rating and a small number of 
other providers in the area rated Good. However, given the weak 
relationship between Requires Improvement CQC ratings and occupancy 
that we observed at a national level, we did not find a basis for excluding 
competitors that have received a ‘Requires Improvement’ rating from the 
relevant competitor set but we took into account whether they would exert a 
weaker competitive constraint. 

Third party evidence 

The evidence we received from one customer314 responsible for 10% of 
referrals, was that Cygnet Bury was their preferred facility due to geographic 
locality, with CAS Delfryn Lodge the next best alternative and John Munroe 
Hospital as a next best alternative to Delfryn Lodge. This customer was 
concerned that there would be limited price competition due to the Parties 
having a local monopoly. 

We noted this concern in our overall assessment. However, we also noted 
that it came from only one customer responsible for a limited number of 
referrals. 

NHS providers 

We received no evidence from customers in this area on the use of NHS 
providers. However, we did not need to conclude on the constraint from NHS 
providers due to the Parties’ geographic differentiation and low combined 
market share, even without accounting for NHS provision. 

Conclusion on North West and Northern Wales female LTMH 

Based on the evidence outlined above, we concluded that the Merger may 
not be expected to result in an SLC in this overlap area. In particular, the 
post-Merger market shares of the Parties are low ([20–30]%) and they are 
geographically distant. We also note they will continue to face significant 
competition from three large providers, which together account for a share 
over [40–50]% and a number of other providers, which together account for 
a share over [30–40]%. Taking into account weaker the competitive 

314 [] 

127 



  
  



 

  
 
 

 

 

 

 
  
  

  
 
 
 

  

 

 

 

In addition, we noted the size of St Teilo and Kewstoke’s (The Lodge) site 
specific catchment areas, [125-150] miles and [125-150] miles respectively. 
These large site specific catchment areas suggest these sites receive 
patients from customers across a large geographic area and that 80 miles 
would be a conservatively narrow catchment area. In, any event we did not 
find a concern within this 80-mile catchment. We centred our analysis of the 
competitor set and of market shares on CAS St Teilo as market shares were 
greater (and so had been identified for further analysis by our filter) on this 
basis. 

The Parties have a post-Merger combined market share of [40–50]% with a 
[10–20]% increment. The Parties are the first and third largest providers 
within the catchment area. After the Merger the Parties would continue to 
face competition from two national providers, Elysium and Priory, one large 
competitor, Sherwood Lodge and two smaller competitors. Our calculated 
market shares are shown in Table 18 below. 

Table 21: Market shares for female LTMH in South West and South Wales 

80 miles 
(%) 

CAS [20–30] 
Cygnet  [10–20] 
Combined  [40–50] 
Elysium  [20–30] 
Priory [5–10] 
Hafal [5–10] 
Ocean Community Services [0–5] 
Sherwood Lodge  [10–20] 

Source: CMA calculations based on data submitted by the Parties and other providers. 

Capacity constraints 

We found that both Cygnet Kewstoke and CAS St Teilo had spare capacity. 
On this basis, we did not find capacity constraints to be a factor limiting 
competition in this overlap. 

Geographic differentiation 

We found that CAS St Teilo and Cygnet Kewstoke (The Lodge) were 
geographically distant (74 miles). We noted that there were competitors 
located close to the Parties’ sites, in particular that Elysium had sites close 
to both CAS St Teilo (19 miles) and Cygnet Kewstoke (5 miles). In addition, 
there are three other providers that are closer to CAS St Teilo than Cygnet 
Kewstoke. Accordingly, we did not view the Parties as close competitors 
geographically, relative to other providers. 
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Third party evidence 

Customer evidence in relation to this overlap did not suggest the Parties 
were particularly close competitors. One customer cited Elysium’s the Copse 
as the next best alternative to CAS’ St Teilo facility.317 Another customer 
believed there were no nearby alternatives for female LTMH patients.318 One 
customer believed that Kewstoke did not offer female LTMH services and 
instead considered Kewstoke (The Lodge) ward as a female PD ward.319 On 
the other hand, one customer said that the two sites were broadly 
comparable and were its preferred sites in the area for female LTMH.320 

Four321 customers of the Parties’ sites in this area had concerns about the 
Merger. These customers collectively account for 23% of the referrals to the 
Parties’ sites since 1 January 2016. All four were concerned about potential 
increases in price. One322 citing that previous mergers had impacted price 
and choice in the area. Another two323 were concerned that the Merger 
would affect other parameters such as quality of service and length of stay.  

NHS providers 

We received evidence on the use of NHS rehabilitation services from seven 
customers collectively responsible for 39% of the referrals to the Parties’ 
sites in the area since 1 January 2016. Three324 (accounting for 50% of 
referrals from responding customers) stated that there is no local supply of 
NHS rehabilitation services. Four (accounting for 50% of referrals from 
responding customers) said that they used NHS providers first. None of 
these customers stated that they treat the NHS providers and private sector 
providers equally. In our view this evidence suggested that NHS providers 
do not act as a competitive constraint on the Parties. 

Conclusion on South West and Southern Wales female LTMH 

Post-Merger the Parties will have a combined market share of [40–50]%. 
There are two other large competitors in the area accounting for broadly the 
same share as the Parties and a further three competitors, which together 
account for a [20–30]% share. The Parties are geographically distant and 
several other providers are geographically closer to the Parties’ sites. Taking 

317 []
318 []
319 []
320 []
321 [].
322 []
323 []
324 [] 
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into account weaker competitive constraints from providers with Requires 
Improvement CQC ratings does not alter these results. There were some 
third party concerns, which we have taken into account in our overall 
assessment. 

Based on the above evidence, we conclude that the Merger may not be 
expected to result in an SLC in this overlap. 

Countervailing factors 

Because of our finding that the Merger may not be expected to result in an 
SLC, we did not investigate countervailing factors. 

East Midlands – male LTMH 

We considered the overlaps between the following facilities in the East 
Midlands: Cygnet Derby (Wyvern ward), Cygnet Lodge Brighouse, CAS 
Storthfield House, CAS Sherwood House, CAS The Limes, CAS 
St Augustine’s and CAS The Oaks. 

To assess capacity shares in this overlap we centred on CAS Storthfield 
House. We noted that the market shares (shown in Table 22 below) are 
similar if centred on CAS Sherwood House or CAS The Limes, which are 
near to each other. We noted that market shares are somewhat lower if 
centred on Cygnet Derby. However, we considered it more relevant to centre 
on Storthfield House as market shares were higher in this case.325 

325 In our competitive assessment, we consider both the competitive constraint that CAS imposes on Cygnet and 
vice versa. This implies we should look at market shares centred on CAS sites and on Cygnet sites. We also 
noted that there are more beds ([]) located at the CAS sites (Storthfield House, Sherwood House and The 
Limes), than at Cygnet Derby ([]). 
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Storthfield House, Sherwood House and The Limes. Overall, this evidence 
suggests that there is some competition between Brighouse and CAS’ sites 
at Storthfield House, Sherwood House and The Limes, albeit that the degree 
of competition is consistent with the greater 56-mile distance between the 
Brighouse and the CAS sites.  

The Parties are the two largest providers of male LTMH rehabilitation 
services and along with Priory ([10–20]% market share) are the only three 
national providers in the 60-mile catchment area. There are four other 
smaller providers, including Debdale Specialist Care, Huntercombe, 
Riverside and John Munroe. 

We have considered the extent to which other providers in the East Midlands 
could flex their current bed allocation to accommodate male demand for 
LTMH patients. Within our baseline catchment area of 60 miles, we have 
identified one mixed gender site (among the sites we have included in the 
relevant competitors). We have tested the sensitivity of the market shares in 
the East Midlands to the assumption that Thistle Hill Hall would allocate all 
its capacity to male patients. Accounting for the possibility of flexing, the 
Parties’ combined market share would go down marginally to [50–60] %. 

Capacity constraints 

The Parties submit that Cygnet’s Wyvern ward at Derby is [], and 
therefore cannot be considered a close competitor to the CAS sites in the 
East Midlands. 

Each of CAS’ sites in and just outside the 60-mile catchment area has an 
occupancy rate of close to or over []% averaged over the three-year 
period 2014 to 2016 and also in 2017. The same is true for Cygnet’s Derby 
site, which is the closest Cygnet site to the CAS sites at the centre of the 
catchment area. However, given that the Parties have the largest number of 
beds dedicated to male LTMH patients in the 60-mile catchment area (178 
beds accounting for [50–60]% of the market), patient discharges will 
periodically free-up several of the Parties’ beds. In addition, Cygnet 
Brighouse has [] ([]% over the three-year period and []% in 2016). 

In our view these specific reasons together with the factors set out in 
paragraph 8.51 show that the Parties, while being capacity constrained to 
some extent, will have some available capacity that would give them the 
incentive and ability to compete for male LTMH patients in the East Midlands 
area absent the Merger. 
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Geographic differentiation 

We considered the geographic closeness of competition between the 
Parties, including whether there is evidence specific to this area indicating 
that we should adopt a different catchment size. 

The Parties submitted that there are eight sites located between 60 and 70 
miles from Storthfield House and 11 sites located between 70 and 80 miles 
of Storthfield House.345 They told us that these sites all have catchment 
areas that overlap with the catchment area of Storthfield House and so were 
options for some customers. 

The Parties provided analysis where they re-centred the catchment areas on 
the customers.346 This showed that the market shares in the 60-mile radius 
surrounding customers was lower for almost all customers. In our view this 
analysis is indicative that the Parties’ market shares may underrepresent to 
some degree the competitive constraint from providers outside of the 60-mile 
catchment area. 

We recognised that the use of market shares is a simplification, in that it 
places equal weight on providers inside the market (when the competitive 
constraint may not be equal) and zero weight on providers outside the 
market (when they may be alternatives for a minority of customers). The use 
of market shares may therefore underestimate competitive constraints from 
out of market in some cases, for example if there are a lot of providers just 
outside the catchment area. 

To account for this, we carried out a sensitivity check by extending the 
catchment area to 70 miles. This resulted in the Parties’ combined post-
Merger market shares falling from [50–60]% to [40–50]%. In our view this 
change indicates that the 60-mile market shares may understate the 
constraint from providers located outside the 60-mile catchment area, in 
particular for customers located nearer the periphery of the catchment area. 
However, we noted that even the market shares at 70 miles were still 
significantly greater than 40%.  

The Parties told us347 that [] patients at the Parties’ sites in this area are 
referred under the Framework and that the area covered by the Framework 
(as defined by the boundaries of the CCGs that use it) extends more than 
100 miles north-to-south and 90 miles east-to-west. They submitted that this 
indicates that the site-specific catchment areas used by the CMA at phase 1 

345 Parties’ response to the provisional findings, paragraph 3.36. 
346 Parties’ response to the provisional findings, paragraph 3.74. 
347 Parties’ response to phase 1 decision, paragraph 4.8. 
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they impose on one another, in particular for customers located nearer to the 
Parties’ sites. 

Closeness of competition on quality 

All the Parties’ male LTMH facilities in this local overlap have ‘Good’ CQC 
ratings, while some other local providers have a ‘Requires Improvement’ 
rating.351 One competing provider, Debdale Thistle Hall, has an 
‘Outstanding’ rating. As discussed in paragraphs 9.27 to 9.32, we consider 
that providers with a ‘Requires Improvement’ rating would still exert a 
competitive constraint on the Parties and therefore we do not exclude them 
from the calculation of capacity shares. However, we consider that they 
would exert a weaker competitive constraint than providers rated as ‘Good’ 
or ‘Outstanding’. 

Pre-Merger competition 

The Parties submitted that there is a general lack of evidence contained in 
the provision findings which considers the degree of competition between 
Cygnet Derby and CAS’ sites at Storthfield House, Sherwood House and 
The Limes.352 The Parties submitted that the CMA’s local market 
assessment relies heavily on market shares but fails to consider any 
evidence in order to assess whether the Parties’ facilities have indeed been 
competing with each other for patients. 

The Parties also provided analysis considering the extent to which the 
patients referred to Cygnet Derby and Cygnet Brighouse for assessment 
have also been assessed at CAS sites at Storthfield House, Sherwood 
House and The Limes353. This analysis showed that [] out of [] patients 
that were referred to Cygnet Brighouse for assessment since May 2016 
were also referred for assessment to one of the three CAS sites and that 
[] of the [] patients that were referred for assessment to Cygnet Derby 
since May 2016 were also referred for assessment to one of the three CAS 
sites. The Parties considered that this shows that there is [] competition 
between Cygnet Brighouse and the CAS sites and that the level of 
competition with Cygnet Derby is not material. 

We placed limited weight on this analysis as we do not have evidence on the 
extent to which the relevant customers have sought their patients to be 

351 Riverside Healthcare Cheswold Park Hospital, John Munroe Hospital.  
352 Parties’ response to the provisional findings, paragraph 3.84. 
353 Parties’ response to the provisional findings, paragraph 3.86. 
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assessed by multiple providers. We heard from CCGs that often they may 
not approach multiple providers in practice, either because there are limited 
options available or because they already have a good idea of the single 
best option for the patient.354 As a result, a lack of overlap does not 
necessarily indicate a lack of competition. In our view the overlap in patient 
referrals for assessment between Cygnet Derby and the three CAS sites at 
Storthfield House, Sherwood House and The Limes indicates a degree of 
competition between these sites. The more limited overlap in patient 
assessments between Brighouse and the three CAS sites indicates that 
competition between these sites may be limited, consistent with the greater 
distance between these sites compared to the distance between Cygnet 
Derby and CAS’ three sites. We note further that customer evidence, 
mentioned in 9.144 above, supports that there is some competition between 
Cygnet Brighouse and the CAS sites. 

We considered evidence on competition on price and quality in Section 8 
and found that the Parties compete on quality and have varied or considered 
varying prices at a local level due to competition. In relation to the East 
Midlands in particular, while we have not been able to carry out quantitative 
analysis of competition due to limited data availability, we have considered 
evidence from customers on competition between the Parties, as set out 
below. 

Third party evidence 

Testimony from customers suggests that the Parties’ hospitals are 
competing for some patients, with several customers citing CAS and Cygnet 
hospitals as alternatives. One customer said that Barchester Forest Hospital 
is for older patients and therefore not competing with the Parties’ sites.355 

Another customer stated that it did not use the mixed gender or mixed 
specialism (LTMH/PD) wards for rehabilitation services.356 

Hardwick CCG (Derbyshire), which is [] customer of CAS Storthfield 
House and Cygnet Derby and the [] customer for CAS The Limes,357 has 
sent only five patients (out of a total of 138) requiring rehabilitation services 
to providers other than the Parties’ sites over the last three years (none in 
2015/16). 

354 For example: [] who informed us that sometimes it will not consider multiple providers. [] told us that it  
would have specific units in mind for specific patients, given its experience of referring patients to different  
providers. 
355 [] 
356 [] 
357 Based on the aggregate number of patient weeks spent at the site by all patients.   
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Notwithstanding the volume of male LTMH referrals from Hardwick CCG to 
the Parties’ sites, it told us it was not concerned about the Merger. It stated 
that it did not believe Cygnet would change the terms of its current 
agreement with Hardwick CCG as it had not done so before when it acquired 
Alpha Hospitals. Hardwick CCG did not think that a combined Cygnet and 
CAS would attempt to ‘massively change the terms of the conversation’ at 
the expiry of the two-year window of the Framework. Hardwick CCG said 
that both providers were aware that there are pressures on them and ‘if they 
attempted to do something too outrageous we might start placing people 
further away.’ It stated that while ‘it did not have the benefit of a lot of 
alternative options on the current agreement it did have options.’ 

Three other customers, responsible for 9% of the referrals to the Parties’ 
sites in this overlap area expressed concerns about the Merger. Two358 of 
these customers had concerns about increased concentration and less 
choice leading to poorer outcomes for customers such as increased prices 
or reduced quality. All three359 customers were concerned about the loss of 
variation in the services provided by the Parties, one arguing that 
heterogeneous treatment styles offered more options for patients.360 

NHS providers 

We received responses on the use of NHS rehabilitation services from nine 
customers collectively responsible for 70% of the referrals to the Parties’ 
overlap sites since 1 January 2016. Four361 (accounting for 54% of referrals 
from responding customers) stated that there were no local NHS providers, 
three362 (accounting for 42% of referrals from responding customers) stated 
that they use NHS supply first and two363 (accounting for 4% of referrals 
from responding customers) stated that they treat the NHS providers and 
independent providers equally. 

The Parties identified several possible NHS providers of rehabilitation 
services in the area. As explained in paragraph 5.53 above we contacted all 
of the 15 NHS trust identified by the Parties. Out of the 11364 NHS trusts 
relevant in this area, only two of these wards appeared to compete with 

358 []
359 []
360 The customer felt that different providers tended to offer different treatment approach for patients. Certain 
patients may respond more positively to one treatment approach than another. Their concern was that the 
merger may lead to facilities that previously offered different approaches would instead provide a singular 
treatment approach. 
361 []
362 []
363 []
364 [] 
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independent providers, []. We have included these wards in the 
calculation of market shares.  

Merger effect 

The Parties are the two largest providers of male LTMH in the East Midlands 
and would have a high combined market share post-Merger. They will be 
almost five times larger than the next largest competitor, which in turn, is 
much larger than the other providers. The Parties will have some available 
capacity that will give them the incentive and ability to compete for patients. 
The Parties are particularly close competitors geographically, which may 
suggest that their market shares understate the competitive constraint they 
impose on one another, in particular for customers located nearer to the 
Parties’ sites. They are also close competitors in terms of quality with each 
of their sites having Good CQC ratings. The shares of the Parties would be 
higher if providers with Requires Improvement CQC ratings exerted a 
weaker constraint. The largest customer for some of the Parties sites is not 
concerned about the Merger but several other customers are concerned 
about the impact of the Merger in this area.  

Countervailing factors 

We considered whether countervailing factors, including entry or expansion 
by competitors and buyer power could offset the impact of the Merger.365 

Camino Healthcare told us that they plan to open a 20-bed mixed-gender 
LTMH facility in Nuneaton. We considered whether this entry would be 
timely, likely and sufficient.366 

Camino Healthcare has received planning permission for the facility, is about 
to start development and is due to admit patients in January 2019. Camino 
Healthcare told us that this site will provide LTMH rehabilitation services in 
competition with the Parties. This facility will be 49 miles from CAS 
Storthfield House. Camino Healthcare currently expect that this facility will 
be evenly split between male and female patients. In our view, on balance, 
given that competitive parameters such as pricing are set relatively 
infrequently in rehabilitation services, this entry meets the conditions of 
timely and likely. 

To assess whether it may be sufficient to offset any adverse impact from the 
Merger, we have included this facility within our calculation of market shares. 

365 The Parties did not put any efficiency arguments to us.  
366 CMA Merger Assessment Guidelines, paragraph 5.8.3. 
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We note that market shares are reduced only marginally to [50–60]%. In 
addition, we have tested the possibility that the planned Nuneaton site would 
operate as a male-only site upon its completion. Again, this would only 
reduce the Parties’ combined market shares marginally, bringing them down 
to [50–60]%. 

We found no evidence of any other providers planning to expand in male 
LTMH in this local area. Given this and the limited impact of the planned 
Nuneaton site, we do not consider that entry or expansion by competitors 
would be timely, likely and sufficient to offset the adverse effects of the 
Merger in this local area. 

We have considered the role of the Framework in protecting customers from 
any adverse effects arising from the Merger through the exercise of buyer 
power. In our view, while the aggregation of customer volume may improve 
the negotiating position of those customers using the Framework to some 
extent, it does not follow that the Framework would be sufficient to offset the 
adverse effects of the Merger. 

Buyer power can only constrain suppliers to the extent that there are 
sufficient alternatives available to the buyer. In this regard, we note that the 
Framework does not provide for a bidding market, where ‘competition for the 
market’ can act as a competitive constraint provided there is sufficient 
number of credible bidders. Rather, as discussed in paragraph 9.128 to 
9.135 above, the Framework sets out a basis for aggregating customer 
volume to negotiate common terms with providers,367 several of whom are 
needed to join the Framework to meet the substantial aggregate supply 
requirements of the customers on the Framework.  

The Merger would result in the Parties having a very high combined share of 
supply of beds in the local area, reflecting that there is limited alternative 
capacity available. In our view this limits the alternative options available to 
the customers using the Framework, given that they have substantial supply 
requirements for rehabilitation services in aggregate.  

This view was not shared by the largest customer for some of the Parties’ 
sites, which was not concerned by the Merger. Whilst this customer said it 
did not have a lot of options, it did say it had some. Whilst we understand 
this customer’s view, we believe it is underestimating the situation it will face 
when the Framework is renegotiated in a two years’ times. We also note that 
its view, to some extent, seems to be based on what Cygnet did after it 

367 Each customer will face the same terms when using a given provider on the Framework. However, terms vary 
across providers. 
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acquired another provider, which may not be a good indicator of post-merger 
behaviour following this Merger. 

Conclusion on East Midlands male LTMH 

In light of our assessment above, we conclude that the Merger may be 
expected to result in an SLC in the provision of male LTMH rehabilitation 
services in the East Midlands overlap. The SLC may be expected to lead to 
adverse effects for customers and patients in terms of prices being higher 
than they would otherwise be and quality being lower than it would otherwise 
be. 

Further, on the basis of our assessment of countervailing factors above, we 
do not consider that the SLC in the provision of male LTMH services in the 
East Midlands which we have found would be offset by countervailing 
factors. 

West Midlands – female LTMH 

We investigated the overlap between Cygnet Coventry and CAS Raglan 
House. Cygnet Coventry has only recently opened in March 2017. 

146  



  



 

 

 

 

 

http:2.28�2.36


 

 

 



 

 



 

 

 

 

 

 

 

  

 

 
 

 
 

We considered the possibility of Priory flexing allocation of beds at Annesley 
House. Annesley House has one 12-bed ward currently evenly split between 
PD and LTMH patients and one eight-bed ward with four PD patients and 
one LTMH patient.378 Given that Priory told us that Annesley House offers 
specialist PD services we did not consider it likely that it would flex many 
beds to LTMH. However, we noted the spare capacity on the eight-bed ward 
and tested the sensitivity of five additional beds being allocated to LTMH.  

We also considered the possibility of Camino Healthcare flexing the 
allocation of beds at Cromwell House and Oak House between genders. 
Cromwell House currently [] female LTMH patients out of [] beds and 
Oak House currently has [] female LTMH patients out of [] beds. 
Camino told us that it is able to change the gender allocation at both sites. 
To account for this ability to flex, we tested the sensitivity of Camino 
allocating the remaining beds in these facilities to female LTMH rather than 
male LTMH. 

As noted in paragraph 9.191, [] Cygnet Coventry Hospital was []. We 
have therefore considered the possibility of the Parties reallocating []. In 
our view, the likelihood of this occurring is similar [], discussed in 
paragraphs 9.194 and 9.196 above, as we consider that these hospitals 
would be exposed to similar demand conditions in PD and in LTMH. 

Incorporating these sensitivities would reduce the combined post-Merger 
market share of the Parties to below 40% in the 60-mile catchment area.  

Capacity constraints 

CAS Raglan House has 24 beds and operates at []. However, Cygnet 
Coventry Middlemarch Ward, which only opened in March 2017, has lots of 
spare capacity. In our view, capacity constraints are therefore not a 
significant feature in this area. 

In our view Cygnet Coventry would have had an incentive to compete for 
patients against Raglan House and the other providers in the area pre-
Merger. This competitive constraint is removed by the Merger. 

The Parties submitted evidence showing that the [].379 They argued that 
this shows that Cygnet Coventry has not had an incentive to [] for patients 
with Raglan House. 

378 We assumed two beds allocated to LTMH for the eight-bed ward. 
379 Parties’ response to the provisional findings, paragraph 2.96. 
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available or because they already have a good idea of the single best 
option for the patient. As a result, a lack of overlap does not necessarily 
indicate a lack of competition.  It is also unclear to what extent 
customers may have avoided seeking assessments at Raglan House, 
[]. 

We did not consider any other evidence of pre-existing competition between 
the Parties given that Cygnet Coventry started admitting patients only 
recently in April 2017, after the Merger.386 

Third party evidence 

Cygnet’s Coventry site is relatively new having only opened in March 2017 
and having only admitted [] LTMH patients by 14 September. Given this 
we have focused on evidence from customers referring to the CAS Raglan 
House, in particular Birmingham CrossCity CCG, which is responsible for 
[50–60]% of the referrals to Raglan House since 2016. 

We analysed female LTMH referrals by Birmingham CrossCity CCG over the 
last three years. It sent the majority of its patients to CAS Raglan House, a 
substantial proportion to Beverley House and a small proportion to Priory 
225 Lichfield Road and Hemel Hempstead. 

Consistent with these referral patterns, Birmingham CrossCity CCG cited 
Beverley House as the next best alternative to Raglan House, although it 
noted that Beverley House had a difference in focus as it generally offered a 
slower, longer-term rehabilitation programme. As noted in paragraph 9.190 
above, in our view Beverley House competes with the Parties’ sites in the 
West Midlands to some extent, but less than its market share suggests. 

 One387 customer of the Parties that accounted for 4% of the referrals (one 
referral) since January 2016 said it was concerned that the Merger may 
increase price or reduce the quality of the services provided. However, [], 
responsible for over 50% of the referrals, was unconcerned about the 
Merger as it felt it had bargaining power.388 We note that [] was not aware 
that Cygnet Coventry provided female LTMH services.389 Therefore, it may 
not have appreciated that this competition between the Parties may be lost 
due to the Merger. 

386 In response to points raised in the response to provisional findings, paragraph 2.83. 
387 []
388 []
389 [] 
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20]% and [20–30]%. Post-merger, the Parties would be the largest provider 
in the local area, with a market share of [40–50]%. As a relatively new facility 
with spare capacity, Cygnet Coventry would have an incentive to compete 
for patients against CAS and the other providers in the area. The competitive 
constraint between the Parties will be removed by the Merger.  

Inclusion of Camino Healthcare’s planned facility in Nuneaton as discussed 
in paragraph 9.235 below, would reduce these market shares to [40–50]%. 
In addition, the flexing of bed allocations by providers with mixed gender or 
combined specialism wards could further reduce market shares. While we 
did not consider that all of this flexing would necessarily occur in practice, in 
our view it could reduce the Parties’ market shares to below 40%. Post-
Merger, two large independent providers will remain, with market shares of 
[10–20]% and [10–20]%. 

Countervailing factors 

We considered whether entry or buyer power may be countervailing factors 
that would offset any adverse effects from the Merger. 

Camino Healthcare confirmed that they plan to open a 20-bed mixed-gender 
LTMH facility in Nuneaton. We considered whether this entry would be 
timely, likely and sufficient.396 In our view, on balance, this entry was timely 
and likely for the reasons in paragraph 9.175. To assess whether it may be 
sufficient to offset any adverse impact from the Merger, we have included 
this facility within our calculation of market shares. This results in a further 
ten female LTMH beds and reduces market shares to [40–50]%. 

With respect to buyer power, we note that there are no relevant framework 
agreements locally or evidence that any are likely to occur in the future. [] 
is the largest customer of the Parties by some margin and was unconcerned 
about the Merger as it felt it had bargaining power. We noted that even if [] 
is able to exercise buyer power, this would not protect the prices paid by 
other customers.  

Conclusion on West Midlands 

On the basis of the evidence outlined above, two Panel Members were of 
the view that the Merger is not likely to result in an SLC in the provision of 
female LTMH rehabilitation services in the West Midlands. In their view, the 
Parties’ market shares are not at a level that suggests an SLC is likely. The 

396 CMA Merger Assessment Guidelines, paragraph 5.8.3. 
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To assess the possible impact of this expansion plan on competition, we 
have considered it in the same framework as our assessment of actual 
competition, in other words applying the same filtering methodology followed 
by a more detailed competitive assessment where appropriate.  

The implication of [] to our filtering methodology is not significant, ie it 
does not result in any additional sites being included for a more detailed 
competitive assessment. 

Potential competition from reconfiguration of existing wards 

Parties’ submission402 

The Parties submitted that there is no evidence to suggest that the Parties 
would have changed services or specialisms at specific hospitals or on 
specific wards to become closer competitors to each other in future. On the 
contrary, the evidence consistently points towards their respective 
businesses having a different strategic focus with Cygnet focusing on high 
acuity needs and/or those service users requiring a secure setting whilst 
CAS is focusing on the community sector and/or rehabilitation services for 
ABI and ASD patients.403 

The Parties also point to Cambian Group’s financial difficulties prior to the 
Merger as likely to limit its access to capital to expand. [].404 

CAS told us it does not reconfigure wards. The 18-month average length of 
stay and the fact that many patients are in the process of transitioning back 
into the community makes reconfiguration ‘tremendously difficult and 
disruptive’. Instead, CAS would rather expand or buy a completely new 
facility. 

CAS also highlighted that the focus of its business and so the nature of its 
estate means most CAS facilities are in the centre of communities. The level 
of patient acuity and risk that can be contained in that setting is established 
by the location and by the form of the building. This means less opportunity 
for reconfiguration than Cygnet which has more inpatient hospitals in their 
own settings. 

402 Parties’ response to the issues statement.  
403 Parties’ response to the issues statement, paragraph 2.25. 
404 Parties’ response to the issues statement, paragraph 2.26.  
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We consider the likelihood of Cygnet Brighouse reconfiguring to female PD 
is low, in particular because Cygnet Bierley has tended to operate with []. 
Over the three-year period 2014 to 2016 this site has had []. 

The likelihood of Cygnet Bierley switching to male LTMH also appears low, 
[] (as shown in paragraph 9.148 above). In addition, we note that Cygnet 
Bierley female PD is a more specialised Tier 4 service able to deal with more 
complex patients and charges higher prices for this service. Finally, following 
issues we understand go back to 2012, we note that Bierley’s occupancy is 
[] after being rated Good by the CQC early this year. Past issues with 
trials of different approaches at Bierley which [] mean it is unlikely to be a 
good candidate for further change. It therefore appears unlikely that Cygnet 
would wish to convert this ward to treat male LTMH patients.  

As a second step, we considered the possibility that the Parties might 
reconfigure from PD or LTMH to other specialisms in rehabilitation services, 
notwithstanding that the cost and difficulty of doing so is likely to be greater 
than reconfiguration ‘within’ PD and LTMH rehabilitation services.  

In this regard, we note CAS’ submission that it plans to expand in ABI, ASD 
and LD and note that its occupancy levels for these treatments across its 
sites were []. Consequently, we believe it is unlikely that CAS would wish 
to reconfigure any wards providing these services to compete in PD and 
LTMH rehabilitation services. We also note CAS’ statement that it does not 
reconfigure wards. 

Cygnet explained that the cost of reconfiguration varies significantly. Two of 
the main factors are the costs of changing the physical space to comply with 
specifications and the length of time it takes existing patients to leave and 
new patients to be referred. Cygnet explained that in the early 2000s it 
undertook around 11 reconfigurations over three years. The most financially 
significant were going from low secure to more specialist services.  

As well as the cost and disruption to occupancy, Cygnet explained that even 
where the physical environment does not change significantly, the 
reconfiguration process can be costly and lengthy due to the need to retrain 
staff in a new specialism. For example, in Kewstoke it was already a low 
secure service so the physical environment did not need to change that 
much to accommodate PD patients. However, several members of staff 
needed [] training. It compared a reconfiguration from PICU to acute 
which could be quicker and easier.  

Limited expansion plans, the fact that only two wards have been 
reconfigured by Cygnet in the past five years and the absence of any current 
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We asked CAS about this apparent discrepancy. CAS explained that 
[].This aligns with the fact that against moderate historical expansion, 
trebling capacity in one specialism seems unlikely at best. 

CAS confirmed that it will revisit and revise expansion plans []. It 
explained it wants to grow but how and where will be led by the ‘demand 
matrix’ of the market. According to CAS, this is driven by the demand from 
the NHS and the political agenda. For example, there have been recent 
changes in policy on LD to close beds and provide alternative community 
provision. Once it is clear demand is there, only then does CAS address 
other aspects of the matrix such as the finance and the ability to find a site 
and get planning permission. Expansion was described by CAS as [].406 

CAS noted the prospect of a policy change to move people out of 
rehabilitation beds back into the community. A CQC Report ‘The state of 
care in mental health services 2014 to 2017’ published on 20 July, included 
a clear view that they want to revisit the appropriateness of inpatient 
services for certain rehabilitation patients. In light of this CAS intimated it 
would be []. 

We have found no comparable information for Cygnet in internal documents. 
We asked Cygnet about its approach to identifying new areas for expansion.  

Cygnet explained that it had not undertaken much expansion [].407 

Cygnet submitted it is also driven primarily by demand and relationships in 
local areas. Like CAS, it is affected by changes in government priorities as 
these often translate into customer demands. It gave the example of the 
drive to improve the availability of more local PICU facilities.408 

We also considered historical expansion into PD by the Parties. We note 
that both CAS and Cygnet have been active in expanding in female PD. 
CAS has opened all its female PD wards over the past five years: CAS 
Aspen, Acer and Alders (64 beds in total). Cygnet has opened two wards for 
female PD at Coventry and Kewstoke (27 beds in total). 

We are satisfied by CAS’ explanation of its internal document that []. 
Although the historical pattern suggests that further expansion by CAS in PD 
might have occurred absent the Merger, []. 

406 []
407 []
408 [] 
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 []. We therefore consider that the likelihood of this creating new overlaps 
between the Parties is low. 

Entry more likely than by other competitors 

We considered the scale of historical expansion of the Parties relative to 
other competitors. We note the Parties have been actively expanding in 
female PD and we have not identified other competitors with historic 
expansion in PD over the last five years.  

We considered the scale of the Parties’ current expansion plans in PD 
rehabilitation services relative to other competitors. The two other major 
providers currently offering female PD services are Priory and Elysium.  

[] 

[] 

[] 

[] 

Out of the 11 competitors who responded to the part of our questionnaire 
covering expansion, five had expanded in the past five years, six had plans 
for future expansion (of varying levels of firmness), one had a vacant site 
where it had yet to decide and only four had no plans to expand.  

Overall, while the Parties have expanded more than other competitors in PD 
in the past, we note that []. 

Most of the changes and drivers in the market that encourage or facilitate 
expansion are provider-agnostic. Although there could be some factors that 
may make it easier for larger players, there are no specific reasons why the 
Parties would be more capable of further expansion in PD than other 
providers, absent the Merger. 

Entry into new overlaps would lead to greater competition  

As discussed in detail in paragraphs 9.37 to 9.61 above, we have found that 
the Merger may not be expected to result in an SLC in any overlaps between 
the Parties in female PD due to the substantial differentiation between the 
services they offer. There is no evidence that the Parties intend to shift the 
focus of their PD services in the future. As a result, in our view it is unlikely 
that entry by the Parties into new PD overlaps would lead to greater 
competition, even if they did arise. 
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Parties’ and third party submissions on the effect of the Merger at a national 
level 

The Parties do not consider that national factors have a significant influence 
on local competition in relation to the supply of rehabilitation services. They 
refer to the phase 1 decision which states that commissioning generally 
takes place by customers at a local level, and all providers of rehabilitation 
services are reliant on these customers for patient referrals and funding. 

The Parties point to the large number of smaller providers of rehabilitation 
services, ‘which are highly regarded by commissioners and the CQC, and 
which compete effectively with the Parties for patient referrals.’412 

In relation to the reputation of providers, the Parties told us that since 
hospitals are managed individually and assessed separately by the CQC, 
each hospital needs to develop its own reputation with customers, even if it 
forms part of a larger group. [], the Parties argued that just because a 
customer has had a good experience with one of the Parties’ hospitals in the 
past, it does not guarantee that it will view its other hospitals in the same 
way (or vice versa). 

The Parties do not consider that scale, financial strength or access to capital 
have any material bearing on the nature of competition at the local level. On 
scale, they point to the high number of smaller credible providers with no 
national presence. On cost, they submitted that the provision of rehabilitation 
services is highly dependent on clinical and nursing staff, which means that 
there are very few scale benefits at the national level.413 

Customer evidence generally confirms that customers are motivated by the 
quality and standards of care of the facility and their experience of them. 
Brand and national presence is not a significant factor in their decision on 
whether and where to refer patient.414 

Other providers and third parties pointed to several advantages of being a 
larger provider, both in scale and scope. They mentioned the benefits of an 
integrated care pathway providing cross-selling opportunities, an ability to 
take a longer-term view of finances and sustain short-term fluctuations in 
occupancy, the lower cost of capital and the ability to invest and innovate.415 

412 Parties’ response to the issues statement, paragraph 214. 
413 Parties’ response to the issues statement, paragraph 216. 
414 See Section 7 on Customer behaviour and choice of facility. 
415 See paragraphs 12.40–12.55. 
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Although the large number of smaller credible providers suggests that 
economies of scale may be limited, we have received evidence from 
customers, competitors and third parties that there are benefits of scale and 
scope for larger providers. They have told us that these include cross-selling 
opportunities such as moving patients along the care pathway, cross-
subsidies to address falls in occupancy or quality concerns, access to a 
larger pool of specialist staff and a better career offer for staff and access to 
capital and insulation against financial risks. 

We have noted that benefits from scale may make expansion by larger 
providers somewhat easier and more likely than expansion by smaller 
suppliers.416 We have taken account of these factors in our assessment of 
the possible impact of the Merger on competition through expansion in the 
section 10 above. 

The impact of the Merger at an aggregate level  

The Parties have told us it is unclear to them why a national competition 
theory of harm is relevant, or how it could be expected to occur in 
practice.417 They cite the CMA’s phase 1 decision that the Parties’ combined 
shares of supply ‘on a national basis are at a level below which the CMA will 
typically identify concerns’.418 

Based on data provided by the Parties, we calculated that post-Merger the 
Parties would have an aggregate share of [20–30]% of the market for 
rehabilitation services. This is broadly consistent with the Parties’ 
calculations. On the one hand, they may include some providers who are in 
practice less of a constraint on the Parties, but on the other, as noted by the 
Parties, they may fail to capture others who may be relevant (such as NHS 
providers in some cases). 

The Parties would be the largest national provider in female PD and in both 
male and female LTMH. However, even the highest share would be below 
the level at which competition concerns typically arise. Furthermore, the 
national markets for rehabilitation services are still fairly fragmented with 
many smaller regional or local area providers, as evident from the analysis in 
our detailed local assessments. 

More importantly, aggregate market shares do not necessarily give a good 
indication of competition at a national level as they aggregate multiple local 

416 See section on the barriers to entry and expansion below at paragraphs 12.4–12.58. 
417 Parties’ response to the issues statement, paragraph 230 and following. 
418 CMA phase 1 decision, paragraph 58. 
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markets and do not capture the extent to which different providers overlap 
and thus compete at a local level. For example, two providers that focus on 
different regions could in principle not overlap at all but still have a high 
combined aggregate market share at a national level.  

In addition, we have found that the Parties do not compete closely in PD. As 
a result, in our view the market share above overstates the degree of 
competition between the Parties that may be lost due to the Merger.  

Conclusion on national effects of the Merger 

Post-Merger, the Parties would be the largest national provider in female PD 
and in both male and female LTMH. However, even the highest share would 
be below the level at which competition concerns typically arise. Overall, the 
national markets for rehabilitation services are still fairly fragmented with 
many smaller regional or local area providers. This is further evident from 
the analysis in our local competitive assessments.  

The evidence in this investigation supports the absence of a substantial 
effect on competition at a national level at this time.  

However, the CMA notes that this is the second major transaction in the 
market over the past 12 months.419 During our inquiry, we have seen further 
acquisitions. As consolidation continues, the national and local dynamics 
and the relative importance of different competitive parameters are evolving 
and may evolve further. 

12. Countervailing factors  

In considering whether a merger is likely to result in an SLC, we will consider 
the responses of others in the market (rivals, customers, potential new 
entrants) to take into account ‘countervailing factors’. These are factors 
specific to the merger which may ameliorate the effect of the merger on 
competition. Countervailing factors include entry by new providers, 
expansion by existing providers and the ability of customers to exercise 
buyer power. We will also consider the effect of any efficiencies identified by 
the Parties on competition as a result of the Merger. 

419 See Acadia/Priory. 
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However, according to the Parties, the regulatory requirements did not 
amount to an ‘absolute barrier to entry’ for the provision of rehabilitation 
services (as they suggest they currently do for secure services).434 

Competitors generally expressed the view that the CQC registration needed 
to provide rehabilitation services is granted relatively quickly. Further, they 
told us that there were limited regulatory requirements to reconfigure a ward 
to serve a different gender.435 

 Our assessment 

The evidence indicates that there are no regulations that limit the number of 
market participants but all providers of rehabilitation services must undergo 
a registration and licensing process. This involves limited financial 
expenditure (see Appendices B and F for details), and takes into account the 
number of locations of the applicant.  

The time involved in CQC registration and obtaining an NHSI provider 
licence is relatively short, and there are plans to improve the registration 
process further.436,437 Although providers need to apply for another CQC 
registration when reconfiguring their facilities, there is no fee for this, and 
based on submissions from the Parties and competitors (see Appendix F for 
details), the process is relatively straightforward in most cases.   

Larger providers may be at a slight advantage in respect of being able to 
register many sites through a single CQC registration process.438 

Overall, we found no regulatory issues that act as an insurmountable or 
costly barrier to entry. 

Availability of clinical expertise and skilled staff 

A recent report by the NHS Providers439 finds that ‘mental health trusts are 
struggling to find enough staff with the right skills to deliver existing services 
to the right quality, let alone being able to find new staff to extend services to 
new users or create new services.’440 Similar concerns have been expressed 

434 Response to the CMA’s initial factual information request. 10 May 2017. Paragraph 21.2 (b).    
435 See Appendix F for details.  
436 See paragraph 2.17.   
437 CQC registration and the NHSI licence can be requested through the same form.  
438 Although we note that the registration fee varies with the number of locations of the applicant.   
439 NHS Providers is the membership organisation and trade association for the NHS acute, ambulance,  
community and mental health services that treat patients and service users in the NHS.   
440 The state of the NHS provider sector (July 2017) p7.   
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by the CQC in its recent report, where it stated that the number of NHS 
mental health nurses has declined by 12% between January 2010 and 
January 2017.441 

 Views of the Parties and third parties 

The Parties told us that rehabilitation services required a high level of clinical 
expertise, and training and development of staff was key. They stated that 
whilst it was possible to recruit staff with the relevant experience, in some 
areas this could be challenging, in particular for highly specialised services. 

Third parties442 expressed a similar view that a shortage of specialist staff, 
including qualified nurses was a barrier to entry and expansion, especially 
for smaller competitors. 

 Our assessment 

We found that the availability of qualified and experienced staff, especially 
mental health nurses is a barrier to entry and expansion in the provision of 
mental health services, including rehabilitation services.  

Further, small providers might be at a disadvantage while trying to recruit 
staff, due to better stability of employment and potential career opportunities 
offered by larger organisations. Larger providers may also gain from greater 
flexibility in deploying their staff across their sites, depending on changing 
demand conditions. 

Financial investment to enter, expand or reconfigure 

Establishing a new mental health facility443 

 Views of the Parties and third parties 

According to Cygnet, the typical costs involved in establishing a mental 
health hospital in the UK varied depending on: 

(a) the size of the hospital, and 

441 CQC (July 2017), The state of care in mental health services 2014 to 2017, p7.  
442 See Appendix F for details.   
443 This can include a new hospital or a new ward.  
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depended on the specialism converted from and to. It stated that, for 
example, environmental work was usually required to reconfigure an LTMH 
ward to an ABI ward, while changing an LD ward to an LTMH ward normally 
required fewer environmental changes. Another competitor453 told us that 
that existing providers of medium or low secure services could reconfigure a 
ward to provide rehabilitation services relatively easily if there was adequate 
demand. 

According to one competitor,454 there were some barriers to reconfiguring a 
hospital ward or bed, including financial restrictions, additional staffing, 
registration of the new service and loss of income, whilst the transfer of 
services took place. 

 Our assessment 

We found that, in addition to capital investment, reconfiguring a mental 
health facility involves loss of revenue455 and additional expenditure to 
recruit and (re)train staff. Providers also incur opportunity cost on the 
invested capital during the reconfiguration. 

As we discuss in paragraph 12.46, larger providers might be better equipped 
to reconfigure their facilities due to availability of financial resources. Overall, 
although reconfiguring an existing facility involves costs, it does not appear 
to be as significant a barrier as setting up a new rehabilitation facility.456 

The incentive to reconfigure a facility depends on the relative profitability of 
providing the new service compared with the previous service. A key 
determinant of this relative profitability is the difference in occupancy that 
could be achieved through reconfiguration.457 As we note in paragraph 5.47, 
providers would be unlikely to have the incentive to reconfigure in response 
to small changes in price or quality for a particular service, even if it was 
possible for them to do so. 

453 [] 
454 [] 
455 According to the Parties, the process of reconfiguring a ward typically involves discharging or relocating  
existing patients, retraining or recruiting staff and retooling the ward, and admitting new patients. This process  
according to the Parties is expected to take on average around []. Merger Notice, paragraphs 13.26 & 13.27.   
456 See paragraphs 10.14–10.36 for our analysis of potential competition from reconfiguration of existing wards.   
457 See paragraphs 5.39 to 5.47 for an analysis of factors affecting reconfiguration decisions.  
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might also have more flexibility in moving clinicians across sites, and 
‘manage quality on a more strategic basis’.460 

 Our assessment 

Larger providers might have some scale advantages in respect of being able 
to invest in and grow their services. Larger providers may also be better 
placed to bear the risk of not making a profit at a specific site for a certain 
period of time, and have better access to and lower cost of capital.  

Larger providers could also benefit from economies of scope in respect of 
being able to offer a greater range of services along the care pathway. This 
was in fact part of the rationale for the Merger (see paragraph 4.3). 
However, our analysis of the competitive process461 indicated that although 
pathway benefits are possible, currently these are likely to be limited. 

We note that a large proportion of the Parties’ costs relate to their site 
operations,462 rather than to divisional or central costs, which suggests 
limited opportunities to gain from cost synergies can be expected from the 
Merger.463 

Reputation and experience 

 Views of the Parties and third Parties 

The Parties told us that building a strong relationship with CCGs was an 
important success factor for providers, since CCGs were in control of patient 
referrals. The Parties argued that many small providers had demonstrated 
that they could develop strong relationships with CCGs in certain areas. 

Third parties’ responses indicated that being an existing provider in a certain 
area was an advantage due to:464 

(a) established links with the local community; 

(b) relationship with customers and practitioners; and 

(c) knowledge of the market. 

460 Hearing with LaingBuisson. Paragraph 26 of summary.  
461 See paragraph 7.10. 
462 [] 
468 []
464 See Appendix F for details.   
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One competitor465 told us that customers required providers to have an 
established reputation (in particular for PD) before placing patients. It also 
said that local customer support could be vital for the success of a new 
service since it might be possible to get references from other customers or 
to demonstrate successful similar hospitals in another geographic location.   

Another competitor466 told us that it was relatively easy for the NHS or 
private providers of secure services (for example) to switch to rehabilitation 
services without having a pre-existing presence in a particular area. But if an 
independent provider decided to open a new rehabilitation service in an area 
where it had existing provision, there would be some benefit from having 
knowledge of local market conditions in relation to commissioning and 
staffing.467 

 Our assessment 

Based on the evidence we have seen, whilst providers with a proven track 
record and reputation can gain patient referrals from established 
relationships with customers and knowledge of the local market, they need 
to go through an evaluation process and customers need to be satisfied 
about the potential providers’ capabilities and facilities before referring 
patients. 

We noted in paragraph 7.10 that the decision to allocate in rehabilitation 
services can in general be treated independently of the provider’s position 
on other parts of the care pathway. 

Reputation and experience are important factors and may be more important 
for specialised rehabilitation services (eg PD), but evidence suggested it is 
less of a barrier in less specialised areas. 

Conclusion on barriers to entry and expansion  

The evidence indicated that there are some barriers to entry and expansion 
in the provision of rehabilitation services, but in our view these are not 
sufficient to preclude the likelihood of entry.  

As noted in paragraph 12.21, finding qualified and experienced staff, 
especially mental health nurses, remains a key challenge for both existing 
and potential providers of all mental health services.   

465 []
466 []
467 [] 
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sites, effectively operating as a single customer, with prices and service 
standards set through competitive tender.471 

The Parties also gave examples at specific sites where a single CCG can 
make up a large proportion of purchases.472 For example, []. 

The Parties also told us that as customers often refer patients to more than 
one of the Parties’ sites (and therefore have visibility of the prices charged), 
in the event of a hypothetical price increase at a particular site, CCGs would 
be able to discipline the Parties in a number of ways, including by limiting 
referrals to other sites in other areas and/or for other specialisms (where 
there is no overlap between the Parties). According to the Parties, the option 
to discipline in this manner means that even where individual CCGs do not 
represent a significant proportion of revenues, they are able to exert 
significant buyer power if the Parties attempted to increase prices at specific 
sites.473 

In addition, the Parties consider that customers have buyer power as they 
usually have a range of credible alternatives. First, there are numerous other 
independent providers to which a customer can switch, or threaten to switch, 
referrals. In Cygnet's experience customers often use this option to negotiate 
better prices.474 

Second, NHS foundation trusts have the option to enter a joint venture to 
provide rehabilitation services in partnership with independent providers. For 
example, at its Godden Green site, Cygnet operates a male low secure 
service which is run in a joint working arrangement with Kent and Medway 
Partnership NHS Foundation Trust. 

Third, NHS foundation trusts have the option to open or reconfigure their 
own facilities to provide rehabilitation services directly. Whilst at a national 
level there has been a decline in NHS provision, this has changed in recent 
years. In addition, at a regional level, the Parties cited a number of examples 
of NHS trusts expanding and improving their own inpatient rehabilitation 
services. The Parties provided a number of recent examples of NHS 
providers opening or reconfiguring rehabilitation facilities to react to regional 
demand. These are detailed in Appendix F. 

471 Parties’ response to the issues statement, paragraph 2.40.
472 Parties’ response to the issues statement, paragraph 2.41.
473 Parties’ response to the issues statement, paragraph 2.42.
474 Parties’ response to the issues statement, paragraph 2.43. 
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Consequently, it appears that many customers would not be able to 
discipline the Parties by limiting referrals to other sites in other areas. 

Sponsoring of entry and self-supply 

The Parties submitted that NHS trusts that have either entered joint ventures 
with independent providers to provide rehabilitation services or have opened 
new rehabilitation services themselves (see paragraphs 12.67 to 12.68).  

We have heard from various third parties about new models of 
commissioning mental health services, currently being led by NHSE, which 
may have an impact on rehabilitation services in the longer term. These new 
models have objectives to reduce out-of-area placements (particularly for 
acute services) and, where possible and appropriate, to treat patients in less 
secure settings (for example, to move more patients from acute services to 
rehabilitation services and from rehabilitation services to community 
services).481 

These new models are implemented through local Service Transformation 
Plans (STPs). It appears that STPs, where implemented, have the potential 
to substantially transform demand and supply for different services in the 
area. In this regard, Elysium submitted that: ‘Where local areas are asked to 
devise STPs, these may or may not include independent providers and a 
provider could find that it ends up with a hospital in a geographical location 
that is no longer commissioned, without any consultation or offer to be 
involved in the STPs.’   

The possibility of implementing a local STP or investing in NHS capacity 
may in principle imply buyer power (provided it is timely, likely and sufficient 
to negate an SLC). However, this needs to be assessed on an area-specific 
basis. 

Conclusion on buyer power 

Based on our analysis of the evidence as set out above, our conclusion is 
that buyer power is unlikely to be an effective countervailing factor in 
general. Where relevant we considered the effect of this potential 
countervailing factor in our local area assessments.  

481 We are currently aware of two examples of such interventions in East London and Sheffield.  
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Efficiencies482 

The Parties told us that the Merger was likely to give rise to efficiencies and 
benefits for patients, predominantly by easing the transitions between 
different stages of the care pathway. They said that the Merger would 
broaden the reach of the Parties across the care pathway and enable a 
greater number of smoother transitions, which would be less disruptive for 
patients.483 

However, as noted in paragraph 7.10, the decision to allocate patients in 
rehabilitation services can in general be treated independently of the 
provider’s position on other parts of the care pathway. Therefore, although 
pathway benefits are possible, in order for these efficiencies to be taken into 
account in our assessment, we expect the Parties to provide evidence that 
the efficiencies claimed are a direct consequence of the Merger, are rivalry 
enhancing and timely, likely and sufficient to prevent an SLC from arising.  

We have not received evidence from the Parties showing that any 
efficiencies that might be generated would enhance rivalry in the provision of 
rehabilitation services.484 We have therefore not placed any weight on the 
effect of efficiencies in our assessment of the Merger. 

13. Findings on the SLC test 

As a result of our assessment we conclude that the Merger may be expected 
to result in an SLC within the market for the provision of hospital-based 
inpatient rehabilitation services for male LTMH patients in the East Midlands.  

The SLC in this local area may be expected to lead to adverse effects for 
customers and patients in terms of prices being higher than they would 
otherwise be and quality being lower than it would otherwise be. 

14. Remedies 

This section considers our assessment of possible remedies to the SLC and 
its resulting adverse effects and sets out our decision on remedies.  

482 As explained in our guidance, efficiencies can be taken into account in two ways: efficiencies may enhance  
rivalry, with the result that the Merger does not give rise to an SLC or they may result in relevant customer  
benefits which are taken into account when deciding on remedial action (section 41(5) of the Act). Merger  
Assessment Guidelines, paragraphs 5.7.2 & 5.7.3.  
483 Source: Merger Notice, paragraph 29.1.  
484 Merger Assessment Guidelines, paragraph 5.7.4.  
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House or Derby, which are located within close proximity of each other, and 
within 20 miles of Storthfield House. Such a divestiture will comprehensively 
address the loss of competition within the East Midlands catchment. In light 
of the factors set out in paragraph [14.42] above, we did not think that it was 
necessary for a divestiture to match the total increase of capacity from both 
Derby and the Lodge Brighouse.  

We found that due to their more distant geographical location, the divestiture 
of any of the Parties’ other three sites in the East Midlands ie The Oaks, St. 
Augustine’s and Lodge Brighouse, would not be effective to 
comprehensively address the concentration of the Parties’ male LTMH beds 
in the narrow area centred on Storthfield House.  

We considered specifically whether divestiture of The Limes would be an 
effective remedy. The Limes is a stand-alone site, without any significant 
links with the other services or the sites of the Parties, and therefore its 
divestiture is likely to be relatively practicable and straightforward to 
implement without delay, which are key determinants for the effectiveness of 
a remedy. 

At present, The Limes has an average length of stay of [], suggesting that 
it does not compete in the market as often as some other sites. However, 
the current use and corresponding [] average length of stay would not 
restrict the ability of a purchaser to adapt the current male LTMH services 
and compete more frequently as the patient profile evolves. 

We also concluded that the divestiture of the Parties’ LTMH operations at 
any one of the Parties following sites: Storthfield House, Sherwood House or 
Derby would also be an effective remedy to the SLC found. However, two of 
these sites are multi-treatment facilities, and the third, Storthfield House has 
a small connected residential step-down facility. Therefore, carving out 
specific LTMH operations at these sites is likely to cause practical difficulties 
and delays in implementing the divestiture. Therefore, in order to be effective 
and attractive to potential buyers, the entirety of operations (and not just the 
LTMH services) at one of these three would need to be divested if the 
Parties were to choose any of these options to comprehensively and 
effectively remedy the SLC. 

Thus, our remedy provides flexibility to the Parties to divest either a single 
treatment (male LTMH) site, ie The Limes, or the entire operations (male 
LTMH and others) at any one of the following three sites: Storthfield House, 
Sherwood House or Derby. We anticipate that the Parties would be able to 
identify suitable purchasers for the site they choose to divest out of the 
above list within a reasonable period (see paragraph 14.112).  
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stressed that all site staff needed to be transferred, including ward staff, HR 
and business development staff associated with the site. Further, any central 
staff that are key for the operation of the sites, should also be transferred. It 
stated that transfer of central and headquarters staff would depend on the 
requirements of the buyer. It also stated that in addition to the contracts 
listed in the Remedies Notice, it was important to include transfer of 
pharmacy services as part of the divestiture package. [] told us that that in 
addition to patient data, other data such as staff training, HR data, fire risk 
assessments, serious incident reports and maintenance schedules to adhere 
to building regulations should also be included in the divestiture package. 

In respect of transitional services, [] stated that HR and recruitment 
services should also be included in the divestiture package. It felt that the 
duration of transitional arrangements would depend on the needs of the 
purchaser, but thought it should be [].

 [] told us that any divestiture package should be comprehensive enough 
to ensure that the service can function effectively under a new owner 
immediately. It stated that carer records as well as patient records should be 
transferred, and ‘nothing should be left behind.’ In relation to transitional 
arrangements, it said that these would depend on the requirements of the 
buyer; if the purchaser was an existing provider, and there were only [] 
divestment sites, the need for a TSA was limited. However, for a new 
provider there would be a need for a TSA for []months. It stated that the 
key to achieving a successful divestiture and functioning of the divested sites 
was for the incoming provider to have a good management team.

 [] felt that transfer of skilled staff and hospital manager were the key 
components of a comprehensive divestiture package.

 [] stated that any transfer of care should be the least disruptive to the 
patient and should minimise any discontinuity of care. It felt that this could be 
best achieved by transferring the entire care team alongside the transfer of 
the patient. Further, robust measures should be in place to ensure that the 
handover of care is safely managed and all risks identified. 

Similarly, []said that it is imperative that the continuity of care is not lost 
and that patients, families, care coordinators, social care and commissioners 
are kept informed and involved at all stages. Further, there would need to be 
realistic time frames for each site so as not to destabilise patients. 

[] told us that it would be concerned about any reduction in quality of care 
that would be detrimental to the patients requiring the locked rehabilitation 
services provided at the divested sites, and any change in contract terms or 

205  



 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

 



 

 

  

  



 

 

  

 

 

  

 

sequencing of the regulatory aspects of any divestment would be finalised in 
consultation with the CQC. 

The Parties told us that []. 

Views of third parties 

[] told us that it would be useful but not essential for the purchaser to have 
knowledge of the local area. However, it felt that the purchaser needs to 
have experience of providing mental health services in hospital settings.

 [] said that if the purchaser had previous relationships with the 
Commissioners, it would be more suitable. It also said that the purchaser 
should be able to continue the therapeutic approach being provided to 
certain existing patients of the Parties.  [] felt that it was important that the 
purchaser had experience of providing the mental health services being 
provided at the divested sites, or was able to put together a management 
team with the relevant experience. In respect of regulatory approvals, it 
stated that a purchaser would need to have CQC registration and a Monitor 
(NHSI) license. 

According to [], it did not matter if the purchaser was large or small, as 
long as it had the experience of providing services being provided at the 
divested sites locally or elsewhere.

 [] said that the CMA should not specify a specific profile of the purchaser, 
ie national or local competitor; private equity or trade buyer, although it felt 
scale was important to ensure adequate clinical provision. It stated that it 
was desirable that the purchaser had experience in providing mental health 
services in the UK. It stated that from the customers’ perspective it was 
important that the purchaser understood the provision of rehabilitation 
services. Further, it stated that it would be useful for the provider to be on 
the East Midlands Framework but this should not be a mandatory 
requirement. 

[] also stated that the divested units should not be converted to low or 
medium secure, as this would undermine the remedies that the CMA had put 
in place in the same locations following Acadia’s acquisition of The Priory 
Group and Partnerships in Care. 

[] told us that the purchaser (whether it is trade buyer or private equity, 
large or small) would need to have resources and management expertise to 
run the business. It said that it would be better for the purchaser to have the 
experience of providing rehabilitation services, but that should not be a pre-
condition. It also stated that it was more likely to be a UK rather than an 
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Parties; have the necessary operational and financial capability to compete 
effectively; and are committed to competing in the relevant market(s), in the 
short, medium and long term. Divestiture must not create further competition 
concerns.507 In this case it is also key that the change of ownership 
safeguards continuity of patient care.  

In order to be judged sufficiently independent, a purchaser would not 
normally be expected to have continuing links with the Parties after 
divestiture, as this may compromise the purchaser’s incentives to compete 
(for example financial, ownership or management links).508 However, we 
recognise that in this case, the purchaser may require access to certain key 
inputs (eg central services, training etc) from the Parties for a limited period 
of time, in order to ensure a smooth transition and enable the divestiture to 
be effective. 

As part of our assessment of capability and commitment to the relevant 
market, we would expect a suitable purchaser to be able to evidence its 
ability to provide continuity of care to the patients at the divested site. Any 
suitable purchaser is expected to have experience of providing mental health 
services in the UK. 

The CMA will expect the purchaser to have, or be able to obtain without 
undue delay, all necessary licences and consents from any regulatory or 
other authority to purchase and operate the divested sites. We intend to 
consult the CQC to inform our assessment of a suitable purchaser. 

Effective divestiture process 

An effective divestiture process should protect the competitive potential of 
the divestiture package before disposal, and enable a suitable purchaser to 
be secured in an acceptable timescale. Further, the divestiture process 
should also allow prospective purchasers to make an appropriate acquisition 
decision.509 

Timeframe and method of sale 

Views of the Parties 

Although keen to ensure that any new arrangements were put in place as 
soon as practicable, the Parties were of the view that given the necessity of 

507 CC8, paragraph 3.15. 
508 CC8, paragraph 3.18. 
509 CC8, paragraph 3.20. 
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maintaining the attractiveness and viability of any divestment site pending 
completion of sale. 

Views of third parties 

[] stated that it would take [] to complete the divestiture as envisaged in 
the proposed structural remedy. According to [], it would take a minimum 
[]to complete the divestiture, and stated that the CMA should encourage 
the Parties to achieve a quick disposal to minimise any disruption for the 
patients and staff.  [] stated that [] was an adequate period to achieve 
the proposed divestiture.

 [] felt that the Monitoring Trustee should be kept in place during the 
divestment process, to ensure that key day to day running of the business 
continues as usual. 

Regulatory approvals 

[] pointed out the need to get CQC’s approval for a purchaser to acquire 
and operate the divested sites. [] also mentioned need for CQC 
registration and an NHSI licence. 

Our assessment of the divestiture process 

In our assessment of the divestiture process, we have weighed the risk of 
not giving enough time to implement a smooth and effective divestiture 
versus the risk of uncertainty and disruption for customers and the Parties 
that may impede the Parties’ ability to compete effectively and ensure 
continuity of care for patients. We have also considered the risks around the 
preservation of the divested business during the divestiture process.  

Based on our assessment, we would expect the Parties to find a purchaser, 
exchange contracts, and subject only to any outstanding regulatory 
approvals, implement the divestiture within [] months of our final 
determination.511 We would expect the Parties to inform us of any 
developments that could risk the completion of divestiture within this 
timeframe. 

The divestiture is likely to be implemented through an asset sale.  

511 Section 79 of the Act provides that a merger reference is finally determined on the acceptance of final 
undertakings by the CMA or the making of an order should undertakings not be agreed. 
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Although the Parties normally have an incentive to maximise the disposal 
proceeds of a divestiture, they also have incentives to limit the future 
competitive impact of a divestiture on themselves.512 We note that an 
independent Monitoring Trustee is in place, and we would expect them to 
continue to monitor the Parties’ operations during the divestiture process, 
and also report to the CMA on the progress of the divestment, to mitigate 
any such risk. 

Absent exceptional concerns, our usual practice is not to require the 
appointment of a divestiture trustee at the outset of the divestiture process. If 
the Parties prove unable to identify a suitable purchaser by such a time that 
would enable them to complete the divestiture to a suitable purchaser within 
[] months of our final determination, we would expect to appoint a 
divestiture trustee. In that event, we would discuss with the divestiture 
trustee, which of the Parties' sites in the East Midlands overlap should be 
divested to achieve a timely and effective disposal. 

We would expect the Parties to keep their customers and other key 
stakeholders (eg the CQC) suitably involved and informed of the divestiture 
plans and process, including on their choice of the site to be divested.    

Conclusion on structural remedy 

The CMA has identified an effective structural remedy involving divestment 
of any one of four of the Parties’ sites in the East Midlands (see paragraphs 
14.43-14.49) where an SLC has been found with the aim of restoring the 
competitive constraint that will be lost as a result of the Merger.  

In line with the guidelines, we have assessed the effectiveness of this 
remedy along the following dimensions: (a) impact on SLC and resulting 
adverse effects; (b) appropriate duration and timing; (c) practicality; and (d) 
acceptable risk profile.513 

The SLC which we found was due to the loss of competition from the Merger 
of two main providers of male LTMH services in the East Midlands. It is 
therefore appropriate for the remedy in this case to be targeted towards 
restoring this loss of competition. The CMA’s view is that a structural remedy 
in the form of a site divestiture will comprehensively address the SLC which 
we have found. 

512 CC8, paragraph 3.4. 
513 CC8, paragraph 1.8. 
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Given the flexibility and the range of potential purchasers, we would expect 
the Parties to receive a fair price for the assets sold, and for any transitional 
services provided. We also note that this remedy would allow the Parties to 
provide services in catchment areas where no SLC has been found and at 
the sites in the East Midlands overlap which are not divested. 

We have not identified any adverse effects of the remedy provided it is 
effectively implemented. 

,We therefore consider our proposed remedy to be proportionate to address 
the SLC. 

Decision on the choice of remedy and implementation  

Our decision is that the SLC we found in the provision of male LTMH 
services in the East Midlands catchment area can be remedied by divesting 
any one of the Parties’ following four sites: The Limes, Sherwood House, 
Storthfield House or Derby. As explained in paragraph 14.47, if the Parties 
decide to choose to divest Sherwood House, Storthfield House521 or Derby, 
the divestiture would need to be of the whole service portfolio at these sites, 
and not just limited to the male LTMH operations.   

We consider that the details of the composition of the divestiture package 
should be established through commercial negotiation between the Parties 
and the potential buyer, and subject to the CMA’s approval. As a minimum, 
the Parties should offer to include in the divestiture package the core 
elements outlined in paragraph 14.74. 

In addition, we would expect the Parties to offer the necessary transitional 
arrangements which could include (but are not limited to) those outlined in 
paragraph 14.75. The duration of any transitional arrangements will be 
subject to commercial negotiation, the requirements of the buyer and the 
CMA’s approval. We would not expect the transitional arrangements to 
exceed [] months. 

The price to be paid by the purchaser should be based on commercial 
negotiation between the Parties and potential purchasers, but we would 
expect this to include:  

(a) a one-off payment for the assets and rights divested; and 

521 In relation to Storthfield House, the divestiture would need to include the residential step-down facility, The 
Sycamores. 
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(b) ongoing payment for any transitional services. 

The price of the services to be provided by the Parties to the purchaser of 
the divested business as part of any transitional arrangements should be 
subject to commercial negotiation, and the CMA will review it as part of the 
approval of the terms of the divestiture.   

As part of our consideration of purchaser suitability and in line with the 
standard criteria set out in our guidance, the purchaser, which will need to 
be approved by the CMA, will need to demonstrate that it has capability, 
commitment and credible plans to provide male LTMH rehabilitation services 
at the divested site, and an ability to provide continuity of care to patients.  

We expect the purchaser to have or be able to obtain, without undue delay, 
all necessary licences and consents from any regulatory or other authority to 
purchase and operate the divested sites.  

We would expect the Parties to find a purchaser, exchange contacts, and 
subject only to any outstanding regulatory approvals, implement the 
divestiture within [] months of our final determination. 

We expect to implement the structural remedy by seeking suitable 
undertakings from the Parties. We would expect to issue an order if we are 
unable to obtain satisfactory undertakings from the Parties.  

We would expect the Parties to keep their customers and other key 
stakeholders (eg the CQC) suitably involved and informed of the divestiture 
plans and process, including on their choice of the site to be divested.    
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