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6XPPDU\


2Q0D\WKH&RPSHWLWLRQDQG0DUNHWV$XWKRULW\ &0$ UHIHUUHGWKH
FRPSOHWHGDFTXLVLWLRQE\8QLYHUVDO+HDOWK6HUYLFHV,QF 8+6 YLDLWV
VXEVLGLDU\&\JQHW+HDOWKFDUH &\JQHW RI&DPELDQ$GXOW6HUYLFHV &$6  WKH
0HUJHU IRUDQLQGHSWKSKDVHLQYHVWLJDWLRQ



7KH&0$PXVWGHFLGH
D  ZKHWKHUDUHOHYDQWPHUJHUVLWXDWLRQKDVEHHQFUHDWHGDQG
E  LIVRZKHWKHUWKHFUHDWLRQRIWKDWVLWXDWLRQKDVUHVXOWHGRUPD\EH
H[SHFWHGWRUHVXOWLQDVXEVWDQWLDOOHVVHQLQJRIFRPSHWLWLRQ 6/& ZLWKLQ
DQ\PDUNHWRUPDUNHWVLQWKH8QLWHG.LQJGRP 8. IRUJRRGVRUVHUYLFHV



:HIRXQGWKDWDUHOHYDQWPHUJHUVLWXDWLRQKDVEHHQFUHDWHGDQGWKDWWKLVPD\
EHH[SHFWHGWRJLYHULVHWRDQ6/&LQWKHVXSSO\RIKRVSLWDOEDVHGLQSDWLHQW
PHQWDOKHDOWKUHKDELOLWDWLRQVHUYLFHV UHKDELOLWDWLRQVHUYLFHV WRORFDO
DXWKRULWLHVDQG1+6FOLQLFDOFRPPLVVLRQLQJJURXSV &&*V LQWKH(DVW
0LGODQGV



2Q$XJXVWZHSXEOLVKHGRXUQRWLFHRISURYLVLRQDOILQGLQJVDQGQRWLFHRI
SRVVLEOHUHPHGLHV&\JQHW&$6DQGVRPHWKLUGSDUWLHVUHVSRQGHGWRWKHVH
GRFXPHQWVDQGWKHLUYLHZVKDYHEHHQWDNHQLQWRDFFRXQWLQSUHSDULQJWKLV
ILQDOUHSRUW

7KH3DUWLHVDQGWKHLURSHUDWLRQV


8+6LVD86KHDOWKFDUHPDQDJHPHQWFRPSDQ\WKDWRSHUDWHVWKURXJKLWV
VXEVLGLDULHVDFXWHFDUHKRVSLWDOVEHKDYLRXUDOKHDOWKIDFLOLWLHVDQGDPEXODWRU\
FHQWUHVLQWKH86WKH8.3XHUWR5LFRDQGWKH869LUJLQ,VODQGV8+6
DFTXLUHG&\JQHWLQ



%RWK&\JQHWDQG&$6RSHUDWHLQGHSHQGHQWPHQWDOKHDOWKIDFLOLWLHVLQWKH8.
SURYLGLQJDUDQJHRIVHUYLFHVIRUSDWLHQWVVXIIHULQJIURPDYDULHW\RIGLIIHUHQW
PHQWDOKHDOWKFRQGLWLRQV



7KURXJKRXWWKLVGRFXPHQW&\JQHWDQG&$6DUHUHIHUUHGWRFROOHFWLYHO\DVWKH
3DUWLHV



0HQWDOKHDOWKVHUYLFHVDUHFDWHJRULVHGDFFRUGLQJWRYDULRXVFULWHULDIRU
H[DPSOHWKHOHYHOVRIVHFXULW\LQZKLFKWKH\DUHSURYLGHGWKHXQGHUO\LQJ
GLDJQRVLVEHLQJWUHDWHGZKHWKHUWKH\DUHSURYLGHGLQDFXWHFDUHVHWWLQJVDQG
E\SDWLHQWJURXS HJWKHHOGHUO\ 




7KH3DUWLHVWROGXVWKHIRFXVRIWKHLUEXVLQHVVHVLVRQGLIIHUHQWVWDJHVRIWKH
SDWLHQWFDUHSDWKZD\&\JQHWVDLGWKDWLWVIRFXVLVRQSDWLHQWVZLWKPRUHDFXWH
FRQGLWLRQVDWWKHKLJKHUHQGRIWKHVHFXULW\VFDOH&$6VDLGWKDWLWVIRFXVLVRQ
SDWLHQWVZLWKOHVVDFXWHFRQGLWLRQVDWWKHORZHUHQGRIWKHVHFXULW\VFDOH7KH
3DUWLHVVXEPLWWHGWKDWSDUWRIWKHUDWLRQDOHIRUWKH0HUJHULVWKH
FRPSOHPHQWDULW\RIWKHLUEXVLQHVVHV



$OWKRXJKWKH3DUWLHVERWKRSHUDWHUHVLGHQWLDOFDUHKRPHVWKHFDUHKRPH
VHUYLFHVWKH\SURYLGHGRQRWJLYHULVHWRDFRPSHWLWLYHRYHUODS&$6¶
KRPHVWUHDWDGXOWVZLWKPHQWDOKHDOWKFRQGLWLRQVLQFOXGLQJOHDUQLQJGLVDELOLWLHV
DQGDXWLVPVSHFWUXPGLVRUGHUVZKHUHDV&\JQHWKDVWZRUHVLGHQWLDOQXUVLQJ
KRPHVIRUWKHHOGHUO\



&$6KDVRQHORZVHFXUHIDFLOLW\ZKLFKRQO\WUHDWVPDOHSDWLHQWVZLWK
SHUVRQDOLW\GLVRUGHUV 3' &\JQHWKDVRQO\RQHORZVHFXUHIDFLOLW\SURYLGLQJ
WUHDWPHQWIRUIHPDOHSDWLHQWVZLWK3'7KHUHIRUHWKHUHLVQRFXUUHQWRYHUODS
EHWZHHQWKH3DUWLHVLQUHVSHFWRIVHFXUHVHUYLFHV



*LYHQWKHDERYHWKHIRFXVRIRXUDQDO\VLVLVWKH3DUWLHV¶RYHUODSLQ
UHKDELOLWDWLRQVHUYLFHV0HQWDOKHDOWKUHKDELOLWDWLRQLVGHILQHGDVµDZKROH
V\VWHPVDSSURDFKWRUHFRYHU\IURPPHQWDOLOOQHVVWKDWPD[LPLVHVDQ
LQGLYLGXDO¶VTXDOLW\RIOLIHDQGVRFLDOLQFOXVLRQE\HQFRXUDJLQJWKHLUVNLOOV
SURPRWLQJLQGHSHQGHQFHDQGDXWRQRP\LQRUGHUWRJLYHWKHPKRSHIRUWKH
IXWXUHDQGOHDGWRVXFFHVVIXOFRPPXQLW\OLYLQJWKURXJKDSSURSULDWHVXSSRUW¶



,QUHKDELOLWDWLRQVHUYLFHV&\JQHWKDVVLWHVFRPSULVLQJZDUGVDQG
EHGV&$6KDVVLWHVFRPSULVLQJZDUGVDQGEHGV



7KHPHQWDOKHDOWKFRQGLWLRQVRUVSHFLDOLVPVWUHDWHGE\UHKDELOLWDWLRQVHUYLFHV
LQFOXGH3'OHDUQLQJGLVDELOLWLHVDXWLVPVSHFWUXPGLVRUGHUDFTXLUHGEUDLQ
LQMXULHVDQGORQJWHUPPHQWDOKHDOWK /70+ FRQGLWLRQV



$OWKRXJKWKH3DUWLHVRYHUODSLQIRXURIWKHVHVSHFLDOLVPVZHGRQRWFRQVLGHU
DXWLVPVSHFWUXPGLVRUGHURUOHDUQLQJGLVDELOLWLHVIXUWKHUEHFDXVHRIWKHODFNRI
JHRJUDSKLFDOSUR[LPLW\RIWKH3DUWLHV¶VLWHVDQGWKHQXPEHUDQGORFDWLRQRI
DOWHUQDWLYHSURYLGHUV7KHIRFXVRIRXUDQDO\VLVLVVROHO\RQWKH3DUWLHV¶
RYHUODSVLQUHKDELOLWDWLRQVHUYLFHVIRU3'DQG/70+

-RLQW&RPPLVVLRQLQJ3DQHOIRU0HQWDO+HDOWK

-&30+  1RYHPEHU *XLGDQFHIRUFRPPLVVLRQHUVRI
UHKDELOLWDWLRQVHUYLFHVIRUSHRSOHZLWKFRPSOH[PHQWDOKHDOWKQHHGV
1RWDFOLQLFDOWHUP,WFDQEHGHILQHGDVDUDQJHRISV\FKRORJLFDODQGSV\FKLDWULFFRQGLWLRQVRUGLVRUGHUVZLWK
V\PSWRPVWKDWFDXVHVLJQLILFDQWGLVWUHVVDQGRUG\VIXQFWLRQLQFOXGLQJFRJQLWLYHHPRWLRQDOEHKDYLRXUDODQG
LQWHUSHUVRQDOLPSDLUPHQWV2WKHUWHUPVZKLFKZHXQGHUVWDQGDUHV\QRQ\PRXVLQFOXGHµVHYHUHPHQWDOKHDOWK
FRQGLWLRQV¶DQGµHQGXULQJPHQWDOLOOQHVV¶:HXVH/70+DVWKH3DUWLHVXVHWKLVWHUP



0DUNHWEDFNJURXQG


7KHSDVWVL[\HDUVKDVVHHQLQFUHDVHGSXEOLFDQGJRYHUQPHQWIRFXVRQ
PHQWDOKHDOWK,Q-DQXDU\WKHJRYHUQPHQWDFFHSWHGWKH
UHFRPPHQGDWLRQVLQ7KH)LYH<HDU)RUZDUG9LHZIRU0HQWDO+HDOWKZKLFK
LQFOXGHDQLQFUHDVHLQPHQWDOKHDOWKIXQGLQJE\ ELOOLRQD\HDUE\



,QWKH8.PDUNHWIRUDOOPHQWDOKHDOWKVHUYLFHVZDVHVWLPDWHGWREH
ZRUWK ELOOLRQ+RVSLWDOVHUYLFHV LQFOXGLQJUHKDELOLWDWLRQVHUYLFHV 
DFFRXQWHGIRURIWKLV'HVSLWHGHFOLQLQJ1+6EHGQXPEHUV±GRZQ
GXULQJWRFRPSDUHGZLWKWKHLQGHSHQGHQWVHFWRUZKHUHEHG
FDSDFLW\JUHZE\±WKH1+6VWLOOKDVPRVWRIWKHPHQWDOKHDOWKKRVSLWDO
EHGFDSDFLW\7KH1+6KDVDURXQGEHGVZKLOVWWKHLQGHSHQGHQWVHFWRU
KDVDURXQGEHGV



'LIIHUHQFHVLQFDWHJRULVDWLRQVPDNHLWGLIILFXOWWRFDOFXODWHWKHYDOXHRUVKDUHV
ZLWKFRQILGHQFHEXWWKHLQGHSHQGHQWVHFWRUDFFRXQWVIRUQHDUO\DOOWKHEHGVLQ
ZKDWLVNQRZQDVµORFNHGUHKDELOLWDWLRQ¶VHUYLFHV,QWKH8.PDUNHWIRU
WKHVHVHUYLFHVZDVHVWLPDWHGDW PLOOLRQRIZKLFK PLOOLRQRUDOPRVW
ZDVSURYLGHGE\WKHLQGHSHQGHQWVHFWRU



:LWKDFRPELQHGVKDUHRIDURXQG>±@WKH3DUWLHVWROGXVWKDWWKH\KDYH
WKHODUJHVWVKDUHRILQGHSHQGHQWVHFWRUUHKDELOLWDWLRQVHUYLFHVEHGFDSDFLW\LQ
(QJODQGIROORZHGE\$FDGLD*URXS RZQHURI3ULRU\ DW>±@
+XQWHUFRPEHDW>±@(O\VLXPDQG6W$QGUHZ¶VERWKDW>±@DQG
%DUFKHVWHUDW>±@7KHUHPDLQGHULVKHOGE\PDQ\VPDOOSURYLGHUV



7KHFRPPLVVLRQLQJRIPHQWDOKHDOWKVHUYLFHVLQ(QJODQGLVVSOLWEHWZHHQ1+6
(QJODQG 1+6( DQG&&*V1+6(FRPPLVVLRQVZKDWDUHFDOOHGµSUHVFULEHG¶
VSHFLDOLVWVHUYLFHVFHQWUDOO\7KHUHPDLQGHUDUHFRPPLVVLRQHGE\WKH
&&*VZKLFKDUHUHVSRQVLEOHIRU ELOOLRQ EHLQJDURXQGWZRWKLUGVRIWKH
WRWDOFXUUHQW1+6(EXGJHW &&*VDUHUHVSRQVLEOHIRUFRPPLVVLRQLQJ
UHKDELOLWDWLRQVHUYLFHVLQ(QJODQG,Q:DOHVWKH\DUHFRPPLVVLRQHGE\VHYHQ
/RFDO+HDOWK%RDUGV /+%V 



8QOLNHVRPHRWKHUKHDOWKFDUHVHFWRUVWKHSDWLHQWZKRQHHGVWREHDGPLWWHGWR
DKRVSLWDOSURYLGLQJUHKDELOLWDWLRQVHUYLFHVLVUDUHO\LQDSRVLWLRQWRGHFLGH
ZKHUHWKH\ZRXOGOLNHWREHWUHDWHG,WLV&&*VWKDWIXOILOWKHUROHRIFXVWRPHUV
PDNLQJWKHGHFLVLRQVDVWRZKHUHSDWLHQWVVKRXOGEHUHIHUUHG7KURXJKRXWWKLV

6HHSDUDJUDSKVDQGEHORZ
/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV

&RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQG

HGLWLRQS



GRFXPHQWZHXVHµFXVWRPHUV¶WRUHIHUFROOHFWLYHO\WR&&*VWKH1+6WUXVWV
DQGWKHIHZORFDODXWKRULWLHVWKDWFRPPLVVLRQUHKDELOLWDWLRQVHUYLFHV


$OORXUHYLGHQFHHPSKDVLVHVWKHLQGLYLGXDOLVHGQDWXUHRISDWLHQWUHTXLUHPHQWV
'LDJQRVLVRIPHQWDOKHDOWKFRQGLWLRQVLVQRWVWUDLJKWIRUZDUG3DWLHQWVDUHRIWHQ
GLDJQRVHGZLWKPRUHWKDQRQHFRQGLWLRQDQGKDYHGLIIHUHQWV\PSWRPVDQG
PDQLIHVWDWLRQVRIWKHLULOOQHVVWKDWDIIHFWWKHUHIHUUDOGHFLVLRQ



2QFHSDWLHQWVKDYHEHHQDVVHVVHGFXVWRPHUVIDFHGLIIHUHQWRSWLRQVLPSO\LQJ
GLIIHUHQWSXUFKDVLQJEHKDYLRXUV6RPHQHHGIXQGLQJDXWKRULVDWLRQEHIRUH
DVVHVVLQJSDWLHQWVRWKHUVGRQRW6RPHUHTXLUHSDWLHQWVWREHµDSSURYHG¶E\
DWOHDVWWKUHHSURYLGHUVDIWHUDVVHVVPHQWEHIRUHWKH\UHIHURWKHUVGRQRW
6RPHKDYHVSHFLILFFOLQLFDOYLHZVWKDWDIIHFWWKHLUUHIHUUDOVIRUH[DPSOH
EHOLHYLQJWKDWSDWLHQWVZLWK3'VKRXOGQRWEHLQKRVSLWDODWDOO



:KHQFKRRVLQJZKHUHWRUHIHUDSDWLHQWFXVWRPHUVZHLJKXSPXOWLSOHIDFWRUV
LQFOXGLQJTXDOLW\SULFHDQGVHUYLFHRIIHULQJ HJWKHQDWXUHRIDQGDSSURDFKWR
WUHDWPHQW :HIRXQGWKDWWZRRIWKHPRVWLPSRUWDQWIDFWRUVFRQFHUQTXDOLW\
QDPHO\WKH&DUH4XDOLW\&RPPLVVLRQ &4& UDWLQJDQGWKHFXVWRPHUV¶
SUHYLRXVH[SHULHQFHRIWKDWSURYLGHU



(YHQLIDSDWLHQWLVDVVHVVHGDQGWKHFXVWRPHUKDVLGHQWLILHGDKRVSLWDO
SURYLGLQJUHKDELOLWDWLRQVHUYLFHVWKDWZLOOPHHWWKHSDWLHQW¶VQHHGVLWPD\QRW
KDYHDEHG,IWKHKRVSLWDOGRHVKDYHDEHGLWFDQVWLOOUHMHFWDUHIHUUDO7KLVLV
XVXDOO\EHFDXVHWKHKRVSLWDOFRQVLGHUVWKDWWKHVHUYLFHVDWWKDWKRVSLWDODUH
QRWDSSURSULDWHIRUWKHSDWLHQWRUWKHLQFXPEHQWSDWLHQWPL[ZRXOGQRW
DFFRPPRGDWHWKHQHZSDWLHQWDWWKDWWLPH



7KHVHPXOWLSOHLQWULFDWHLQWHUDFWLRQVEHWZHHQGHPDQGDQGVXSSO\WDNHSODFH
LQWKHFRPSOH[OHJDODQGUHJXODWRU\HQYLURQPHQWJRYHUQLQJPHQWDOKHDOWK
VHUYLFHV/HJLVODWLRQDQGUHJXODWLRQVDIIHFWSDWLHQWULJKWVWKHVHUYLFH
REOLJDWLRQVRISURYLGHUVKRZDQGZKHUHVHUYLFHVDUHSURYLGHGDQGWKH
SURFXUHPHQWDQGFRPPLVVLRQLQJRIVHUYLFHV,QDGGLWLRQWKHUHDUHYDULRXV
UHJXODWRU\RYHUVLJKWERGLHVZKLFKVHWVWDQGDUGVUHJXODWHSD\PHQWDQG
PRQLWRUWKHGHOLYHU\DQGTXDOLW\RIVHUYLFHV



$JDLQVWWKLVEDFNGURSDQGLQFRPPRQZLWKRWKHU1+6KHDOWKFDUHPDUNHWV
FRPSHWLWLRQLVRQO\RQHRIDQXPEHURIIDFWRUVZKLFKLQIOXHQFHWKHTXDOLW\RI
VHUYLFHVIRUSDWLHQWV



7KLVFRPSOH[EDFNGURSLQIRUPHGRXUDVVHVVPHQWRIKRZWKHRSHUDWLRQRIWKH
NH\SDUDPHWHUVRIFRPSHWLWLRQDQGWKHLUUHODWLYHLPSRUWDQFHPD\EHDIIHFWHG
LQWKLVPDUNHW



0DUNHWGHILQLWLRQ


7RGHWHUPLQHWKHPRVWVLJQLILFDQWFRPSHWLWLYHDOWHUQDWLYHVDYDLODEOHWR
FXVWRPHUVRIWKH3DUWLHVZHORRNHGDWHYLGHQFHIRUWKHGHOLQHDWLRQRI
UHKDELOLWDWLRQVHUYLFHVE\VSHFLDOLVPJHQGHUDQGOHYHORIVHFXULW\RIKRVSLWDOV
DQGZDUGV



:HIRXQGWKDWHDFKVSHFLDOLVPZLWKLQUHKDELOLWDWLRQVHUYLFHVLVODUJHO\GLVWLQFW
LQWKDWWKHGLIIHUHQWWUHDWPHQWVIRU/70+DQG3'FDQQRWEHFRQVLGHUHGDV
DOWHUQDWLYHVIRUPRVWSDWLHQWV7KHVDPHLVWUXHRIRXUHYLGHQFHRQJHQGHU
+RZHYHUDVVRPHSURYLGHUVGHVFULEHVRPHRIWKHLUZDUGVDVµ/70+3'¶DQG
µPL[HGJHQGHU¶DQGDVWKH\FRXOGEHDOWHUQDWLYHVIRUVRPHSDWLHQWVZH
FRQVLGHUHGWKHSRVVLELOLW\WKDWVSHFLILFPL[HGVSHFLDOLVPRUPL[HGJHQGHU
ZDUGVPD\SURYLGHVRPHFRQVWUDLQWLQRXUORFDOFRPSHWLWLYHDVVHVVPHQW



:HIRXQGWKDWWKHUHLVQRFOHDUFXWGLVWLQFWLRQEHWZHHQIDFLOLWLHVGHVFULEHGDV
µORFNHG¶RUµXQORFNHG¶DQGJLYHQWKDWRQO\DVPDOOQXPEHURIZDUGVGHVFULEH
WKHPVHOYHVDVµXQORFNHG¶ZHFRQVLGHUHGWKHPDOOLQWKHVDPHSURGXFWPDUNHW
EXWWHVWHGIRUVHQVLWLYLWLHV



:HFRQVLGHUHGWKHSRVVLELOLW\RISURYLGHUVUHFRQILJXULQJZDUGVWR
DFFRPPRGDWHGLIIHUHQWVSHFLDOLVPVRUJHQGHUV7KHFRVWRIUHFRQILJXUDWLRQ
YDULHVVLJQLILFDQWO\GHSHQGLQJRQWKHFKDQJHRIXVHWKHVL]HRIWKHXQLWDQG
ZKHWKHUFXUUHQWSDWLHQWVQHHGWREHPRYHG7KHHYLGHQFHRQUHFRQILJXUDWLRQ
GRHVQRWVXSSRUWZLGHQLQJWKHUHOHYDQWSURGXFWPDUNHW,QVWHDGZHWRRNLWLQWR
DFFRXQWLQRXUORFDODVVHVVPHQWVDQGZKHQFRQVLGHULQJSRWHQWLDOFRPSHWLWLRQ



:HIRXQGWKDWFXVWRPHUVWHQGWRXVH1+6KRVSLWDOVILUVWEHIRUHUHIHUULQJ
SDWLHQWVWRLQGHSHQGHQWSURYLGHUV6LQFHPRVW1+6IDFLOLWLHVKDYHKLJK
RFFXSDQF\±VRPHWLPHVRYHUZKHQDEHGRIDSDWLHQWRQOHDYHLVXVHG
ZKLOVWWKH\DUHQRWWKHUH±ZHH[FOXGHG1+6SURYLGHUVIURPWKHUHOHYDQW
SURGXFWPDUNHW:KHUHWKHHYLGHQFHLQGLFDWHGWKDWVSHFLILF1+6IDFLOLWLHVPD\
EHSRVLQJVRPHFRPSHWLWLYHFRQVWUDLQWZHWRRNWKLVLQWRDFFRXQWLQRXUORFDO
DVVHVVPHQWV



&XVWRPHUVKDYHDVWURQJSUHIHUHQFHWRNHHSSDWLHQWVDWQHDUE\KRVSLWDOV:H
GHILQHGWKHUHOHYDQWJHRJUDSKLFPDUNHWEDVHGRQDQDYHUDJHFDWFKPHQWDUHD
RIPLOHV7KHDFWXDOJHRJUDSKLFPDUNHWPD\YDU\IURPDUHDWRDUHDODUJHO\
GHSHQGHQWRQWKHEHKDYLRXURIWKHFXVWRPHUVLQWKDWDUHD:HIRXQGWKDW
RIPDOHDQGIHPDOH/70+SDWLHQWVDQGDURXQGRIIHPDOH3'SDWLHQWV
FRPHIURPZLWKLQDPLOHDUHD:HWHVWHGZKHWKHUFDWFKPHQWVPD\EH
ZLGHULQRXUORFDODVVHVVPHQWV



&RXQWHUIDFWXDO


%HIRUHH[DPLQLQJWKHFRPSHWLWLYHHIIHFWVRIWKH0HUJHUZHDVVHVVHGZKDW
ZRXOGKDYHKDSSHQHGWR&$6LILWKDGQRWEHHQDFTXLUHGE\&\JQHW WKH
FRXQWHUIDFWXDO *LYHQWKHLQWHUHVWIURPSRWHQWLDOSXUFKDVHUVWKDWWKH&$6
VDOHJHQHUDWHGWKHPRVWOLNHO\VFHQDULRLVWKDW&$6ZRXOGKDYHEHHQVROGWR
DQRWKHUZHOOFDSLWDOLVHGELGGHUDQGZRXOGKDYHUHPDLQHGLQWKHPDUNHWEXW
ZLWKRXWWKHILQDQFLDOFRQVWUDLQWVWKDW&DPELDQZDVIDFLQJ$FFRUGLQJO\ZH
FRQFOXGHWKDWWKHDSSURSULDWHFRXQWHUIDFWXDOLVWKDWWKHFRQGLWLRQVRI
FRPSHWLWLRQZRXOGEHEURDGO\VLPLODUWRWKRVHSUHYDLOLQJDWWKHWLPHRIWKH
0HUJHU

&RPSHWLWLYHHIIHFWVLQORFDORYHUODSDUHDV


$VRXWOLQHGDERYHWKHIRFXVRIRXUDQDO\VLVLVRQWKH3DUWLHV¶RYHUODSVLQ3'
DQG/70+UHKDELOLWDWLRQVHUYLFHV



2XUILOWHULQJRIWKH3DUWLHV¶FRPELQHGVKDUHRIEHGVLQWKHPLOHFDWFKPHQW
LGHQWLILHGZDUGVZKLFKZHJURXSHGLQWRHLJKWORFDORYHUODSDUHDVIRUIXUWKHU
DVVHVVPHQWWZRIHPDOH3'RYHUODSVLQWKH6RXWK:HVWDQG<RUNVKLUHDQG
WKH+XPEHUWKUHHPDOH/70+RYHUODSVLQ/RQGRQWKH(DVW0LGODQGVDQG
<RUNVKLUHDQGWKUHHIHPDOH/70+RYHUODSVLQ1RUWKHUQ:DOHVDQGWKH1RUWK
:HVW6RXWKHUQ:DOHVDQGWKH6RXWK:HVWDQGWKH:HVW0LGODQGV



,QWKHFRXUVHRIWKHLQTXLU\ZHVHQWTXHVWLRQQDLUHVWRFXVWRPHUVDQG
FRPSHWLWRUVRIWKH3DUWLHVSDUWLFXODUO\IRFXVLQJRQRYHUODSDUHDV:H
XQGHUWRRNWZRVLWHYLVLWVKHOGWKLUGSDUW\KHDULQJVDQGVSRNHWR
FXVWRPHUVWRXQGHUVWDQGDQGUHIOHFWWKHVSHFLILFVRIVXSSO\DQGGHPDQGLQWKH
ORFDORYHUODSDUHDVDQGWKHLUYLHZRIWKH0HUJHU



,QHDFKRIWKHHLJKWORFDORYHUODSVZHDVVHVVHGPDUNHWVKDUHVDQGWKHQDWXUH
DQGW\SHRIDOWHUQDWLYHSURYLVLRQLQWKHDUHDLQFOXGLQJWKHSUHVHQFHRIRWKHU
QDWLRQDOSURYLGHUVDQG1+6SURYLVLRQ:HORRNHGDWFDSDFLW\FRQVWUDLQWV
JHRJUDSKLFGLIIHUHQWLDWLRQDQGFORVHQHVVRIFRPSHWLWLRQRQTXDOLW\DQGSULFH



:KHUHZHIRXQGWKDWDQ6/&PD\EHH[SHFWHGZHLQYHVWLJDWHGDQ\
FRXQWHUYDLOLQJIDFWRUV



)RUWKHWZR3'RYHUODSVWKHNH\LVVXHZDVWKHH[WHQWWRZKLFKWKH3DUWLHV¶
RIIHULQJVZHUHFRPSHWLQJZLWKHDFKRWKHU$OWKRXJKVRPHFXVWRPHUVVDZ
WKHPDVDOWHUQDWLYHVIRUVRPHSDWLHQWVRWKHUVZHUHDGDPDQWWKH\ZHUHQRW
:HDVVHVVHGHYLGHQFHRQFORVHQHVVRIFRPSHWLWLRQLQFOXGLQJLPSDFWVWXGLHV
DQGWKHGLIIHUHQWFDWFKPHQWVDUHDVIRUWKHVLWHV2QEDODQFHZHFRQFOXGHWKDW
WKH3DUWLHVGRQRWFRPSHWHLQ3'WRVXFKDQH[WHQWWKDWWKH0HUJHUPLJKWEH


H[SHFWHGWRUHVXOWLQDQ6/&LQHLWKHUWKH6RXWK:HVWRU<RUNVKLUHDQGWKH
+XPEHU


,QWKH/RQGRQPDOH/70+RYHUODSWKH3DUWLHVKDYHUHODWLYHO\ORZPDUNHW
VKDUHVDQGDUHJHRJUDSKLFDOO\GLVWDQW&XVWRPHUHYLGHQFHVXJJHVWHGWKDWWKH
3DUWLHVDUHQRWFORVHFRPSHWLWRUV7KHFXVWRPHUVWKDWGLGH[SUHVVFRQFHUQV
DFFRXQWHGIRURQO\DYHU\VPDOOQXPEHURIUHIHUUDOV7KHVHIDFWRUVFRPELQHG
ZLWKWKHSUHVHQFHDQGUHODWLYHVKDUHRIODUJHDOWHUQDWLYHSURYLGHUVOHGXVWR
FRQFOXGHWKDWWKH0HUJHUPD\QRWEHH[SHFWHGWRUHVXOWLQDQ6/&LQWKLV
RYHUODSDUHD



,QWKH<RUNVKLUHPDOH/70+RYHUODSWKH3DUWLHVDUHFORVHUJHRJUDSKLFDOO\
DQGZHUHFHLYHGHYLGHQFHRIFORVHQHVVRIFRPSHWLWLRQRQTXDOLW\:HKHDUG
FRQFHUQVIURPWZRFXVWRPHUVFROOHFWLYHO\UHSUHVHQWLQJRIUHIHUUDOVWRWKH
3DUWLHV¶VLWHV2QHRIWKHFRQFHUQVZDVQRW0HUJHUVSHFLILFDQGWKHRWKHULV
OLNHO\WRKDYHEHHQGULYHQE\WKHVSHFLILFORFDWLRQRIWKHFXVWRPHU7KH3DUWLHV
ZRXOGKDYHDSRVW0HUJHUVKDUHRI>±@ZLWKDUHODWLYHO\VPDOO
LQFUHPHQW7KHPHUJHGILUPZRXOGFRQWLQXHWRIDFHFRPSHWLWLRQIURP3ULRU\
FXUUHQWO\WKHVHFRQGODUJHVWSURYLGHUDQGQLQHRWKHUVPDOOHUSURYLGHUV$VD
UHVXOWZHFRQFOXGHWKDWWKH0HUJHUPD\QRWEHH[SHFWHGWRUHVXOWLQDQ6/&
LQWKLVRYHUODSDUHD



,QWKH1RUWKHUQ:DOHVDQG1RUWK:HVWIHPDOH/70+RYHUODSWKH3DUWLHVDUH
JHRJUDSKLFDOO\GLVWDQWDQGZRXOGKDYHDORZSRVW0HUJHUPDUNHWVKDUHRI
>±@2QHFXVWRPHUUHSUHVHQWLQJRIUHIHUUDOVZDVFRQFHUQHGDERXW
WKH0HUJHU7KHPHUJHGILUPZLOOFRQWLQXHWRIDFHFRPSHWLWLRQIURPVHYHUDO
ODUJHDQGPXOWLSOHVPDOODOWHUQDWLYHSURYLGHUVDIWHUWKH0HUJHU0DQ\RIWKHVH
SURYLGHUVDUHJHRJUDSKLFDOO\FORVHUFRPSHWLWRUVWRWKH3DUWLHVWKDQWKH3DUWLHV
DUHWRHDFKRWKHU$VDUHVXOWZHFRQFOXGHWKDWWKH0HUJHUPD\QRWEH
H[SHFWHGWRUHVXOWLQDQ6/&LQWKLVRYHUODSDUHD



,QWKH6RXWKHUQ:DOHVDQGWKH6RXWK:HVWIHPDOH/70+RYHUODSWKH
HYLGHQFHZDVPRUHILQHO\EDODQFHG$VDUHVXOWRIWKH0HUJHUWKHPDUNHW
VKDUHVRIWKH3DUWLHVZRXOGEH>±@WKRXJKWKH\DUHJHRJUDSKLFDOO\
GLVWDQW:HKDYHWDNHQDFFRXQWRIFXVWRPHUFRQFHUQVEXWQRWHWKDWWKHUHDUH
WZRRWKHUODUJHFRPSHWLWRUVLQWKHDUHDDIWHUWKH0HUJHU%DVHGRQWKLV
HYLGHQFHZHFRQFOXGHWKDWWKH0HUJHUPD\QRWEHH[SHFWHGWRUHVXOWLQDQ
6/&LQWKLVRYHUODSDUHD



,QWKH(DVW0LGODQGVPDOH/70+RYHUODSWKH3DUWLHVRSHUDWHIDFLOLWLHVWKDWDUH
SDUWLFXODUO\FORVHJHRJUDSKLFDOO\WKH\DUHWKHWZRODUJHVWSURYLGHUVDQGZRXOG
KDYHDSRVW0HUJHUPDUNHWVKDUHRI>±@ZLWKD>±@LQFUHPHQW
$OWKRXJKWKHUHDUHDOWHUQDWLYHSURYLGHUVWKHQH[WODUJHVWZRXOGKDYHRQO\
>±@RIWKHPDUNHWPDNLQJWKHPHUJHGILUPDOPRVWILYHWLPHVODUJHUWKDQ


LWVQH[WFORVHVWFRPSHWLWRU$OWKRXJKRQHODUJHFXVWRPHUZDVQRWFRQFHUQHG
DERXWWKH0HUJHUVHYHUDOVPDOOHUFXVWRPHUVWKRXJKWWKDWWKH0HUJHUFRXOG
OHDGWRKLJKHUSULFHVRUUHGXFHGTXDOLW\LQFOXGLQJDORVVRIYDULDWLRQLQ
WUHDWPHQWRSWLRQVIRUSDWLHQWV


:HGLGQRWILQGWKDWWKH3DUWLHVDUHVXIILFLHQWO\FRQVWUDLQHGLQWKLVDUHDE\WKH
(DVW0LGODQGV5HKDELOLWDWLRQ)UDPHZRUN WKH)UDPHZRUN ZKLFKSURYLGHVD
PHFKDQLVPIRU&&*VWRDJJUHJDWHFXVWRPHUYROXPHWRFROOHFWLYHO\
QHJRWLDWHEHWWHUWHUPVZLWKDQXPEHURISURYLGHUV7KH0HUJHUZRXOGUHVXOWLQ
WKH3DUWLHVKDYLQJDYHU\KLJKFRPELQHGVKDUHRIVXSSO\RIEHGVLQWKHORFDO
DUHDUHIOHFWLQJWKDWWKHUHLVOLPLWHGDOWHUQDWLYHFDSDFLW\DYDLODEOH,QRXUYLHZ
WKLVOLPLWVWKHDOWHUQDWLYHRSWLRQVDYDLODEOHWRWKHFXVWRPHUVXVLQJWKH
)UDPHZRUNJLYHQWKDWWKH\KDYHVXEVWDQWLDOVXSSO\UHTXLUHPHQWVIRU
UHKDELOLWDWLRQVHUYLFHVLQDJJUHJDWH



,QOLJKWRIRXUDVVHVVPHQWZHFRQFOXGHWKDWWKH0HUJHUPD\EHH[SHFWHGWR
UHVXOWLQDQ6/&LQWKHSURYLVLRQRIPDOH/70+UHKDELOLWDWLRQVHUYLFHVLQWKH
(DVW0LGODQGVRYHUODSDUHD



,QWKH:HVW0LGODQGVIHPDOH/70+RYHUODSWKHHYLGHQFHZDVPRUHYDULHG
7KH3DUWLHVDUHFORVHFRPSHWLWRUVJHRJUDSKLFDOO\DQGWKHPHUJHGILUPZRXOG
EHWKHODUJHVWSURYLGHULQWKHORFDODUHDZLWKDFRPELQHGPDUNHWVKDUHRI>±
@$VDUHODWLYHO\QHZIDFLOLW\&\JQHW&RYHQWU\ZRXOGKDYHDQLQFHQWLYHWR
FRPSHWHIRUSDWLHQWVDJDLQVW&$6DQGWKHRWKHUSURYLGHUVLQWKHDUHD7KLV
FRPSHWLWLYHFRQVWUDLQWEHWZHHQWKH3DUWLHVZLOOEHUHPRYHGE\WKH0HUJHU



*LYHQWKLVZHORRNHGDWSRVVLEOHIXWXUHFDSDFLW\,QFOXVLRQRI&DPLQR
+HDOWKFDUH¶VSODQQHGIDFLOLW\LQ1XQHDWRQZRXOGUHGXFHWKHVHPDUNHWVKDUHV
WR>±@,QDGGLWLRQZHIRXQGWKDWWKHIOH[LQJRIEHGDOORFDWLRQVE\
SURYLGHUVZLWKPL[HGJHQGHURUFRPELQHGVSHFLDOLVPZDUGVFRXOGIXUWKHU
UHGXFHPDUNHWVKDUHV:KLOHZHGLGQRWFRQVLGHUWKDWDOORIWKLVIOH[LQJZRXOG
QHFHVVDULO\RFFXULQSUDFWLFHLQRXUYLHZLWFRXOGUHGXFHWKH3DUWLHV¶PDUNHW
VKDUHVWREHORZ3RVW0HUJHUWZRODUJHLQGHSHQGHQWSURYLGHUVZLOO
UHPDLQZLWKPDUNHWVKDUHVRI>±@DQG>±@



(YLGHQFHIURPFXVWRPHUVZDVPL[HG7KHODUJHVWFXVWRPHUUHSUHVHQWLQJ>±
@RIUHIHUUDOVVDLGWKDWDOWKRXJKLWGLGQRWNQRZZKDWLPSDFWWKH0HUJHU
ZRXOGKDYHRQSULFHVRUVHUYLFHLWZDVQRWFRQFHUQHGDERXWLWDVLWEHOLHYHGLW
KDGEDUJDLQLQJSRZHU2QHVPDOOFXVWRPHUVDLGLWZDVFRQFHUQHGWKDWWKH
0HUJHUPD\LQFUHDVHSULFHVRUUHGXFHTXDOLW\



,QUHDFKLQJRXUGHFLVLRQRQWKH:HVW0LGODQGVRYHUODSRXUHYDOXDWLRQRIWKH
HYLGHQFHRQWKHFRQVWUDLQWVDQGLQFHQWLYHVWKDWZLOODSSO\WRWKH3DUWLHVSRVW
0HUJHUZDVILQHO\EDODQFHG7DNLQJDFFRXQWRIDOOWKHHYLGHQFHLQWKHURXQG



WZRRIWKHIRXUPHPEHUVRIWKH*URXSFRQFOXGHGWKDWWKH0HUJHUZDVXQOLNHO\
WRUHVXOWLQWKH3DUWLHVLQFUHDVLQJSULFHVRUUHGXFLQJTXDOLW\7KHRWKHUWZR
PHPEHUVWRRNDGLIIHUHQWYLHZFRQFOXGLQJWKDWZLWKDKLJKSRVW0HUJHU
PDUNHWVKDUHDQGLQFUHPHQWWKH3DUWLHVZRXOGQRWEHVXIILFLHQWO\FRQVWUDLQHG
E\RWKHUDFWXDODQGSRWHQWLDOFRPSHWLWRUV


$WZRWKLUGVPDMRULW\LVUHTXLUHGIRUD&0$SDQHOWRILQGDQ6/&7KHUHIRUH
ZHFRQFOXGHGWKDWWKH0HUJHUZRXOGQRWEHH[SHFWHGWRUHVXOWLQDQ6/&LQ
WKHSURYLVLRQRIIHPDOH/70+UHKDELOLWDWLRQVHUYLFHVLQWKH:HVW0LGODQGV



,QOLJKWRIRXUDVVHVVPHQWZHFRQFOXGHWKDWWKH0HUJHUPD\EHH[SHFWHGWR
UHVXOWLQDQ6/&LQRQHRIWKHHLJKWRYHUODSDUHDVQDPHO\WKHSURYLVLRQRI
PDOH/70+UHKDELOLWDWLRQVHUYLFHVLQWKH(DVW0LGODQGV

3RWHQWLDOFRPSHWLWLRQ


:HORRNHGDWZKHWKHUQHZHQWU\RUH[SDQVLRQE\RQHRUERWKRIWKH3DUWLHV
ZRXOGKDYHRFFXUUHGDEVHQWWKH0HUJHUDQGOHGWRJUHDWHUFRPSHWLWLRQ:H
IRXQGWKDWWKH3DUWLHVZHUHQRWOLNHO\WRUHFRQILJXUHWKHLUZDUGVRUHQWHULQWR
FRPSHWLWLRQZLWKRQHDQRWKHULQDZD\WKDWZRXOGKDYHUHVXOWHGLQJUHDWHU
FRPSHWLWLRQDEVHQWWKH0HUJHU



$VDUHVXOWRIRXUDQDO\VLVZHFRQFOXGHWKDWWKH0HUJHUPD\QRWEHH[SHFWHG
WRUHVXOWLQDQ6/&LQWKHVXSSO\RIUHKDELOLWDWLRQVHUYLFHVDVDUHVXOWRIDORVV
RISRWHQWLDOFRPSHWLWLRQ

1DWLRQDOFRPSHWLWLYHHIIHFWV


:HFRQVLGHUHGZKHWKHUWKHLQFUHDVHGFRQFHQWUDWLRQDQGUHGXFWLRQLQWKH
QXPEHURIODUJHUSURYLGHUVZRXOGOHDGWRDORVVRIFRPSHWLWLRQDWWKHQDWLRQDO
OHYHO



3RVW0HUJHUWKH3DUWLHVZRXOGEHWKHODUJHVWLQGHSHQGHQWSURYLGHULQ
(QJODQGRIIHPDOH3'DQGERWKPDOHDQGIHPDOH/70+UHKDELOLWDWLRQ
VHUYLFHV+RZHYHUHYHQWKHKLJKHVWVKDUHZRXOGEHEHORZWKHOHYHODWZKLFK
FRPSHWLWLRQFRQFHUQVW\SLFDOO\DULVH2YHUDOOWKHQDWLRQDOPDUNHWVIRU
UHKDELOLWDWLRQVHUYLFHVDUHVWLOOIDLUO\IUDJPHQWHGZLWKPDQ\VPDOOHUUHJLRQDORU
ORFDODUHDSURYLGHUV)XUWKHUWKHHYLGHQFHFRQVLVWHQWO\VXSSRUWVWKDWWKHNH\
SDUDPHWHUVRIFRPSHWLWLRQDUHPDLQO\YDULHGORFDOO\

(QWHUSULVHDQG5HJXODWRU\5HIRUP$FW6FKHGXOHSDUDJUDSKVDQG





7KHHYLGHQFHLQWKLVLQYHVWLJDWLRQDQGWKHFRPSOHPHQWDULW\RIPXFKRIWKH
3DUWLHV¶EXVLQHVVHVVXSSRUWVWKHDEVHQFHRIDQ6/&DWDQDWLRQDOOHYHODWWKLV
WLPH+RZHYHUWKH&0$QRWHVWKDWWKLVLVWKHVHFRQGPDMRUWUDQVDFWLRQLQWKH
PDUNHWRYHUWKHSDVWPRQWKV'XULQJRXULQYHVWLJDWLRQZHKDYHVHHQ
IXUWKHUDFTXLVLWLRQV$VFRQVROLGDWLRQFRQWLQXHVWKHQDWLRQDODQGORFDO
G\QDPLFVDQGWKHUHODWLYHLPSRUWDQFHRIGLIIHUHQWFRPSHWLWLYHSDUDPHWHUVDUH
HYROYLQJWKH&0$ZLOOEHPLQGIXORIWKLVLQIXWXUHFDVHV

&RQFOXVLRQ


:HFRQFOXGHWKDWWKH0HUJHUPD\EHH[SHFWHGWRUHVXOWLQDQ6/&ZLWKLQWKH
PDUNHWIRUWKHSURYLVLRQRIPDOH/70+UHKDELOLWDWLRQVHUYLFHVLQWKH(DVW
0LGODQGV7KH6/&PD\EHH[SHFWHGWRUHVXOWLQDGYHUVHHIIHFWVLQWHUPVRI
SULFHVEHLQJKLJKHUWKDQWKH\ZRXOGRWKHUZLVHEHDQGTXDOLW\EHLQJORZHUWKDQ
LWZRXOGRWKHUZLVHEH

5HPHGLHV


:HFRQVLGHUHGZKDWDFWLRQVKRXOGEHWDNHQWRUHPHG\PLWLJDWHRUSUHYHQWWKH
6/&RUDQ\DGYHUVHHIIHFWVZKLFKPD\EHH[SHFWHGWRUHVXOWIURPWKH6/&,Q
RXUQRWLFHRQSRVVLEOHUHPHGLHVZHLQYLWHGYLHZVRQWKHVWUXFWXUDOUHPHG\RI
UHTXLULQJGLYHVWLWXUHRIWKH3DUWLHV¶RSHUDWLRQVLQWKHDUHDVZKHUHZH
SURYLVLRQDOO\IRXQGDQ6/&:HDOVRDVNHGIRUYLHZVRQEHKDYLRXUDO
UHPHGLHV



:HFRQFOXGHGWKDWDVWUXFWXUDOUHPHG\LQWKHIRUPRIDGLYHVWLWXUHRIRQHRI
WKH3DUWLHV¶IRXUVLWHV7KH/LPHV6KHUZRRG+RXVH6WRUWKILHOG+RXVHRU
'HUE\ZRXOGEHWKHRQO\HIIHFWLYHUHPHG\:HKDYHGHFLGHGWRUHTXLUHRQHRI
WKHVHWREHGLYHVWHGWRDVXLWDEOHSXUFKDVHU,QRXUMXGJHPHQWWKLVUHSUHVHQWV
DVFRPSUHKHQVLYHDVROXWLRQDVLVUHDVRQDEOHDQGSUDFWLFDEOHWRWKH6/&DQG
WKHDGYHUVHHIIHFWVZKLFKPD\EHH[SHFWHGWRUHVXOWIURPLW



)LQGLQJV


7KHUHIHUHQFH
2Q0D\WKH&0$LQH[HUFLVHRILWVGXW\XQGHUVHFWLRQ  RIWKH
(QWHUSULVH$FW WKH$FW UHIHUUHGWKHFRPSOHWHGDFTXLVLWLRQE\8+6YLD
LWVVXEVLGLDU\&\JQHWRI&$6IRUDSKDVHLQYHVWLJDWLRQE\WKH,QTXLU\
*URXS WKH*URXS 
,QH[HUFLVHRILWVGXW\XQGHUVHFWLRQ  RIWKH$FWWKH&0$PXVWGHFLGH
D  ZKHWKHUDUHOHYDQWPHUJHUVLWXDWLRQKDVEHHQFUHDWHGDQG
E  LIVRZKHWKHUWKHFUHDWLRQRIWKDWVLWXDWLRQKDVUHVXOWHGRUPD\EH
H[SHFWHGWRUHVXOWLQDQ6/&ZLWKLQDQ\PDUNHWRUPDUNHWVLQWKH8QLWHG
.LQJGRPIRUJRRGVRUVHUYLFHV
7KH*URXS¶VWHUPVRIUHIHUHQFHDQGLQIRUPDWLRQRQWKHFRQGXFWRIWKH
LQTXLU\DUHLQ$SSHQGL[$
7KLVGRFXPHQWWRJHWKHUZLWKLWVDSSHQGLFHVFRQVWLWXWHVRXUILQGLQJV
)XUWKHULQIRUPDWLRQLQFOXGLQJQRQFRPPHUFLDOO\VHQVLWLYHYHUVLRQVRIWKH
3DUWLHV¶VXEPLVVLRQVDQGVXPPDULHVRIHYLGHQFHIURPWKLUGSDUWLHVFDQEH
IRXQGRQRXUZHEVLWH



%DFNJURXQG
7KLVVHFWLRQSURYLGHVDQRYHUYLHZRIPHQWDOKHDOWKVHUYLFHVLQWKH8.)LUVW
ZHRXWOLQHWKHOHJDODQGUHJXODWRU\HQYLURQPHQWDQGWKHSROLF\FRQWH[WZH
WKHQJRRQWRH[SODLQKRZVHUYLFHVDUHFRPPLVVLRQHGWKHPDLQSURYLGHUV
DQGKRZSDWLHQWVPRYHWKURXJKWKHV\VWHP:HIRFXVRQLQSDWLHQW
UHKDELOLWDWLRQVHUYLFHVSURYLGHGE\LQGHSHQGHQWKRVSLWDOVLQ(QJODQG

 6HFWLRQ  RIWKH$FWSURYLGHVWKDWWKHJURXSLVWREHFRQVWLWXWHGXQGHU6FKHGXOHWRWKH(QWHUSULVHDQG
5HJXODWRU\5HIRUP$FW
 &\JQHW+HDOWKFDUH&DPELDQ$GXOW6HUYLFHVPHUJHULQTXLU\
$QLQSDWLHQWVHUYLFHLVGHILQHGDVDXQLWZLWKµKRVSLWDOEHGV¶WKDWSURYLGHVKRXUQXUVLQJFDUH6RXUFH0HQWDO
+HDOWK1HWZRUN1+6)HGHUDWLRQ  'HILQLQJPHQWDOKHDOWKVHUYLFHV
7KLVLQFOXGHVERWKIRUSURILWDQGQRWIRUSURILWSURYLGHUV H[FOXGLQJ1+6SURYLGHUV 



/HJDODQGUHJXODWRU\HQYLURQPHQW
7KHOHJDODQGUHJXODWRU\HQYLURQPHQWJRYHUQLQJPHQWDOKHDOWKVHUYLFHVLV
FRPSOH[/HJLVODWLRQDQGUHJXODWLRQVDIIHFWSDWLHQWULJKWVWKHVHUYLFH
REOLJDWLRQVRISURYLGHUVKRZDQGZKHUHVHUYLFHVDUHSURYLGHGDQGWKH
SURFXUHPHQWDQGFRPPLVVLRQLQJRIVHUYLFHV,QDGGLWLRQWKHUHDUHYDULRXV
UHJXODWRU\ERGLHVZKLFKVHWVWDQGDUGVUHJXODWHSD\PHQWDQGPRQLWRU
GHOLYHU\DQGTXDOLW\RIVHUYLFHV
7KHSULPDU\OHJLVODWLRQZKLFKLPSDFWVWKHSURYLVLRQRIPHQWDOKHDOWKVHUYLFHV
LV
D  7KH0HQWDO+HDOWK$FW WKH$FW DVDPHQGHGLQFOXGHV
SURYLVLRQVUHODWLQJWRWKHFULWHULDIRUGHWHQWLRQ
E  7KH+HDOWKDQG6RFLDO&DUH$FW +6&$ FUHDWHGWKH&4&DV
WKHQHZLQGHSHQGHQWTXDOLW\UHJXODWRURIKHDOWKDQGDGXOWVRFLDOFDUHLQ
(QJODQGDQGDXQLILHGOHJDOIUDPHZRUNIRUWKHUHJXODWLRQRIERWK1+6
DQGLQGHSHQGHQWVHFWRUSURYLGHUVLQ(QJODQG
F  7KH+HDOWKDQG6RFLDO&DUH$FW +6&$ PDGHZLGHUDQJLQJ
FKDQJHVLQFOXGLQJFUHDWLQJ0RQLWRU QRZSDUWRI1+6,PSURYHPHQW  DV
DQHFRQRPLFUHJXODWRURIDOOSXEOLFDQGLQGHSHQGHQWKHDOWKFDUH
RSHUDWRUVZKLFKSURYLGHFDUHIRU1+6SDWLHQWVLQ(QJODQGDQG&&*V
ZKLFKUHSODFHGSULPDU\FDUHWUXVWVRQ$SULO
&DWHJRULVDWLRQRIVHFXUHPHQWDOKHDOWKVHUYLFHV
7KH'HSDUWPHQWRI+HDOWKKDVWKUHHOHYHOVRIVHFXUHFDUHKLJKPHGLXPDQG
ORZZLWKJXLGDQFHJRYHUQLQJSURYLVLRQDWHDFKOHYHO)RUHDFKOHYHOD
UDQJHRISK\VLFDOUHODWLRQDODQGSURFHGXUDOPHDVXUHVDUHSXWLQSODFHWR

,QWKLVVHFWLRQZHIRFXVSULPDULO\RQ(QJODQGEXWZHKDYHLQFOXGHGUHIHUHQFHVWR:DOHVWRKLJKOLJKWDQ\NH\
GLIIHUHQFHV:HKDYHQRWH[DPLQHGWKHPHQWDOKHDOWKUHJLPHVLQ6FRWODQGDQG1RUWKHUQ,UHODQGDVWKH3DUWLHV¶
RSHUDWLRQVGLGQRWFRYHUWKHVHDUHDV$SSHQGL[%VHWVRXWWKHOHJDOUHJXODWRU\HQYLURQPHQWLQPRUHGHWDLO
/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQG
HGLWLRQS
2WKHUFRXQWULHVRIWKH8.KDYHWKHLURZQKHDOWKDQGVRFLDOFDUHUHJXODWRUVXQGHUGHYROYHGSRZHUV7KH
OHJLVODWLYHIUDPHZRUNIRUUHJXODWLQJWKHVDIHW\DQGTXDOLW\RILQGHSHQGHQWVHFWRUSURYLGHUVKRZHYHUKDVPDQ\
VLPLODULWLHVZLWK(QJODQG¶VXQGHUWKH+6&$/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO
+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQGHGLWLRQS
6LQFH$SULO0RQLWRUKDVEHHQSDUWRI1+6,PSURYHPHQW 1+6, ZKLFKLVUHVSRQVLEOHIRURYHUVHHLQJ
IRXQGDWLRQWUXVWVDQG1+6WUXVWVDVZHOODVLQGHSHQGHQWSURYLGHUVWKDWSURYLGH1+6IXQGHGFDUH
 &&*VDUHFOLQLFDOO\OHGVWDWXWRU\1+6ERGLHVUHVSRQVLEOHIRUWKHSODQQLQJDQGFRPPLVVLRQLQJRIKHDOWKFDUH
VHUYLFHVIRUWKHLUORFDODUHD VHHDOVREHORZSDUDJUDSKVDQG$SSHQGL[% 
'HSDUWPHQWRI+HDOWK6HFXUHPHQWDOKHDOWKVHUYLFHV



HQVXUHWKHSURYLVLRQRIDVDIHDQGVHFXUHHQYLURQPHQWIRUWKHGHOLYHU\RI
WUHDWPHQW
7DEOHVHWVRXWWKHNH\IHDWXUHVRIHDFKOHYHO)XUWKHUGHWDLOLVLQ$SSHQGL[
%
7DEOH.H\GLIIHUHQFHVRIVHFXULW\OHYHOV
/HYHORIVHFXULW\

+LJK

0HGLXP

/RZ

6HFXULW\PHDVXUHV

3ULVRQHTXLYDOHQW
VHFXULW\SHULPHWHU
VXSSRUWHGE\WKH
VHFXULW\SURFHGXUHV
QHFHVVDU\IRUWKHVDIH
DQGVHFXUHGHWHQWLRQRI
SDWLHQWVSRVLQJDJUDYH
GDQJHUWRWKHSXEOLF

PHWUHSHULPHWHU
IHQFLQJVHFXUHORFNLQJ
V\VWHPVDQGDODUP
V\VWHPV

0LQLPXPPHWUH
H[WHUQDOSHULPHWHU
IHQFLQJ

$GPLVVLRQFULWHULD

3HUVRQSUHVHQWVD
3HUVRQZKRSUHVHQWVD
JUDYHDQGLPPHGLDWH
VLJQLILFDQWGDQJHU
GDQJHUWRWKHSXEOLFDQG
UHTXLUHVDVLJQLILFDQW
SHULRGRIWUHDWPHQW

'HILQDEOHFOLQLFDOULVN
WRRWKHUVRUOHJDO
UHTXLUHPHQWWREHLQ
FXVWRG\PD\KDYH
KLVWRU\RIRIIHQGLQJ
EHKDYLRXUZLWKORZ
OHYHOVRIYLROHQFH

(OLJLEOHSURYLGHUV

1+6RQO\7KH1+6$FW
SODFHVDVSHFLILF
GXW\RQWKH6HFUHWDU\RI
6WDWHIRU+HDOWKWR
SURYLGHKLJKVHFXUH
KRVSLWDOVHUYLFHVZKLFK
DUHSDUWRIDQ1+6
WUXVW

1+6DQG,QGHSHQGHQW

1+6DQG,QGHSHQGHQW

6RXUFH&0$'HSDUWPHQWRI+HDOWK%HVW3UDFWLFH*XLGDQFH±6SHFLILFDWLRQIRU$GXOWPHGLXPVHFXUHVHUYLFHV -XO\ 
5R\DO&ROOHJHRI3V\FKLDWULVWV  6WDQGDUGVIRUORZVHFXUHVHUYLFHV

3'VHUYLFHVXVHDWLHUHGDSSURDFKZKLFKDOORZVSDWLHQWVWREHDSSURSULDWHO\
GLUHFWHGDFFRUGLQJWRWKHLUQHHGVWKHFRPSOH[LW\RIWKHLU3'DQGWKHLU
FDSDFLW\WRHQJDJHZLWKVHUYLFHV
D  7LHUUHIHUVWRSULPDU\FDUH
E  7LHUUHIHUVWRJHQHULFPHQWDOKHDOWKFDUHQRUPDOO\LQDFRPPXQLW\
PHQWDOKHDOWKWUHDWPHQW

6HH1+6<RXUJXLGHWRUHODWLRQDOVHFXULW\
&RPPXQLW\PHQWDOKHDOWKWUHDWPHQWLVXVHGWRUHIHUWRDV\VWHPRIFDUHLQZKLFKWKHSDWLHQW VFRPPXQLW\QRWD
VSHFLILFIDFLOLW\VXFKDVDKRVSLWDOLVWKHSULPDU\SURYLGHURIFDUHIRUSHRSOHZLWKDPHQWDOLOOQHVV7KHVHUYLFHV
PD\EHSURYLGHGE\JRYHUQPHQWRUJDQLVDWLRQVDQGPHQWDOKHDOWKSURIHVVLRQDOVDFURVVDJHRJUDSKLFDODUHDDV
ZHOODVSULYDWHRUFKDULWDEOHRUJDQLVDWLRQV



F  7LHUUHIHUVWRORFDOVSHFLDOLVW3'VHUYLFHVZKLFKLQFOXGHGQRQKRVSLWDO
UHVLGHQWLDOSURYLVLRQLQWHQVLYHGD\WUHDWPHQWLHµSDUWLDOKRVSLWDOLVDWLRQ¶
DQGDFFHVVWRDFXWHLQSDWLHQWFDUH
G  7LHUPDLQO\UHIHUVWRUHVLGHQWLDOORZDQGPHGLXPVHFXUHVSHFLDOLVW
LQSDWLHQW3'VHUYLFHV7KHVHDUHIRUWKRVHSDWLHQWVZKRVHVDIH
WUHDWPHQWUHTXLUHVDKLJKHUOHYHORIFRQWDLQPHQWWKDQFDQEHSURYLGHGE\
KRVSLWDOUHVLGHQWLDOSURJUDPPHVHLWKHUWKURXJKKLJKHULQWHQVLW\DQG
IUHTXHQF\RIWKHUDSHXWLFLQSXWRUWKURXJKDVSHFLDOLVWUHVLGHQWLDO
WKHUDSHXWLFHQYLURQPHQW
H  7LHUDQGVHUYLFHVDUHPHGLXPDQGKLJKVHFXUHIRUHQVLFVHUYLFHV
5HJXODWRU\ERGLHV
7KHPDLQERGLHVUHJXODWLQJUHKDELOLWDWLRQSURYLGHUVDUHWKH&4&1+6
,PSURYHPHQW 1+6, DQG+HDOWKFDUH,QVSHFWRUDWH:DOHV +,: 
7KH&4&LVWKHLQGHSHQGHQWUHJXODWRURIKHDOWKDQGDGXOWVRFLDOFDUHLQ
(QJODQG,WVVWDWXWRU\IXQFWLRQVDUH
D  UHJLVWUDWLRQ
E  UHYLHZDQGLQYHVWLJDWLRQDQG
F  VSHFLILHGIXQFWLRQVXQGHUWKH$FW
7KH&4&PRQLWRUVLQVSHFWVDQGUHJXODWHVVHUYLFHVWRPDNHVXUHWKH\PHHW
IXQGDPHQWDOVWDQGDUGVRITXDOLW\DQGVDIHW\,WUDWHVDOOWKHVHUYLFHVIURP
µ2XWVWDQGLQJ¶WRµ,QDGHTXDWH¶
7KH&4&KDVH[WHQVLYHFLYLODQGVRPHFULPLQDOHQIRUFHPHQWSRZHUV,WKDV
WKHFLYLOSRZHUWRLPSRVHFRQGLWLRQVDQGWRVXVSHQGRUFDQFHODUHJLVWUDWLRQ
,WVFLYLOHQIRUFHPHQWSRZHUVUDQJHIURPLVVXLQJ5HTXLUHPHQWDQG:DUQLQJ

/RFDOVHUYLFHVFRYHUQDUURZJHRJUDSKLFDUHDVRUDVPDOOVSHFLILHGVHWRIWKHSRSXODWLRQ
/RFDWLRQVZKLFKRIIHULQWHQVLYHVKRUWWHUPVXSSRUWWRPDQDJHDQGUHVROYHDFULVLVLQDUHVLGHQWLDOVHWWLQJ
6SHFLDOLVHGPHQWDOKHDOWK7LHUVHUYLFHVDUHFRPPLVVLRQHGFHQWUDOO\E\1+6(:HQRWHWKDWWKHUHLVFXUUHQWO\
DQ1+6(PRUDWRULXPRQWKHFRPPLVVLRQLQJRIQHZFDSDFLW\LQWKHVHVHUYLFHV
:HXQGHUVWDQGWKDWWKLVWLHUHGDSSURDFKDQGLQSDUWLFXODUWKHGLVWLQFWLRQRI7LHUDQG7LHUVHUYLFHVLVQRZ
PRVWFRPPRQO\XVHGLQ&KLOGDQG$GROHVFHQW0HQWDO+HDOWK6HUYLFHV &$0+6 UDWKHUWKDQDGXOWUHKDELOLWDWLRQ
VHUYLFHV
)RUHQVLFVHUYLFHVDUHVHUYLFHVUHODWHGWRRIIHQGHUV
)XUWKHUGHWDLORQWKHUHJXODWRU\ERGLHVDUHLQ$SSHQGL[%
2XUUHSRUWGRHVQRWFRYHU6FRWODQGRU1RUWKHUQ,UHODQGDVWKH3DUWLHVGRQRWKDYHIDFLOLWLHVWKHUH
6HFWLRQRIWKH+6&$
)RULQVWDQFHWKURXJKPRQLWRULQJKRZSURYLGHUVDUHFDULQJIRUSDWLHQWVDQGZKHWKHUSDWLHQWV¶ULJKWVDUHEHLQJ
SURWHFWHG
 &4&5DWLQJV



1RWLFHVWRLPSRVLQJVSHFLDOPHDVXUHVRQSURYLGHUVWKDWUHTXLUHDKLJKHU
WKDQXVXDOOHYHORIUHJXODWRU\VXSHUYLVLRQ)DLOXUHWRFRPSO\ZLWKWKHVWHSV
UHTXLUHGZKHQLWXVHVLWVFLYLOSRZHUVLVDFULPLQDORIIHQFH
1+6,EURXJKWWRJHWKHUVL[RUJDQLVDWLRQV LQFOXGLQJ0RQLWRU IURP$SULO
WRSURYLGHDQRYHUVLJKWDQGLPSURYHPHQWVWUXFWXUHIRUIRXQGDWLRQDQG
1+6WUXVWVDQGLQGHSHQGHQWSURYLGHUVRI1+6IXQGHGFDUH7KHPDLQGXW\
RI1+6,LVWRSURWHFWDQGSURPRWHWKHLQWHUHVWVRISHRSOHZKRXVHKHDOWKFDUH
VHUYLFHVE\
D  SURPRWLQJSURYLVLRQRIKHDOWKFDUHVHUYLFHVWKDWDUHHFRQRPLFHIILFLHQW
DQGHIIHFWLYH
E  PDLQWDLQLQJRULPSURYLQJWKHTXDOLW\RIWKHVHUYLFHVDQG
F  SUHYHQWLQJDQWLFRPSHWLWLYHEHKDYLRXUZKLFKLVDJDLQVWWKHLQWHUHVWVRI
SDWLHQWV
1+6,¶VPDLQIXQFWLRQVDUH
D  OLFHQVLQJKHDOWKVHUYLFHVSURYLGHUVDQG
E  WRJHWKHUZLWK1+6(UHJXODWLQJSD\PHQWVPDGHE\FXVWRPHUVWR
SURYLGHUVIRUDOO1+6VHUYLFHV
7KH+,:LVWKHLQGHSHQGHQWLQVSHFWRUDWHDQGUHJXODWRURIKHDOWKFDUHLQ
:DOHV,WVPDLQIXQFWLRQVDUH
D  UHJLVWHULQJDQGUHJXODWLQJLQGHSHQGHQWKHDOWKFDUHSURYLGHUVLQ:DOHV
E  LQVSHFWLQJKHDOWKVHUYLFHVDFURVV:DOHVWRFKHFNLIVWDQGDUGVDUHEHLQJ
PHW
F  FRQWLQXDOO\PRQLWRULQJDOOWKHLQIRUPDWLRQLWKROGVDERXWDVHUYLFH

6HUYLFHVUDWHGDVµ,QDGHTXDWH¶RYHUDOOZLOOEHSODFHGVWUDLJKWLQWRVSHFLDOPHDVXUHVDQGEHUHLQVSHFWHGZLWKLQ

D\HDU,IIROORZLQJUHLQVSHFWLRQVXIILFLHQWSURJUHVVKDVQRWEHHQPDGHIXUWKHUDFWLRQZLOOEHWDNHQWRSUHYHQW
WKHVHUYLFHIURPRSHUDWLQJHLWKHUE\SURSRVLQJWRFDQFHOWKHLUUHJLVWUDWLRQRUYDU\LQJWKHWHUPVRIWKHLU
UHJLVWUDWLRQ7KHUHZLOOWKHQEHDIXUWKHULQVSHFWLRQ6SHFLDOPHDVXUHVGRQRWUHSODFHWKH&4&¶VH[LVWLQJ
HQIRUFHPHQWSRZHUVLHWKH&4&ZLOOWDNHHQIRUFHPHQWDFWLRQDWWKHVDPHWLPHDVSODFLQJDVHUYLFHLQWRVSHFLDO
PHDVXUHV,IVHUYLFHVDUHUDWHGDVµ5HTXLUHV,PSURYHPHQW¶WKH&4&ZRXOGJHQHUDOO\WU\WRUHLQVSHFWZLWKLQWZR
\HDUV
6HFWLRQRIWKH+6&$
8QGHUWKH&DUH6WDQGDUGV$FWDQG+HDOWKDQG6RFLDO&DUH &RPPXQLW\+HDOWKDQG6WDQGDUGV $FW
OHJLVODWLRQ6HH+,:ZHEVLWH



7KH+,:GRHVQRWJLYHSURYLGHUVUDWLQJVEXWSXEOLVKHVUHSRUWVRQWKH
ILQGLQJVRIWKHLULQVSHFWLRQVDQGLQYHVWLJDWLRQV
3URYLGHUV¶REOLJDWLRQV
5HJLVWUDWLRQ
3URYLGHUVRIUHKDELOLWDWLRQVHUYLFHVUHJXODWHGE\WKH&4&PXVWEHUHJLVWHUHG
DQGIDLOXUHWRGRVRLVDQRIIHQFH7KHUHJLVWUDWLRQHQWDLOVDQDSSOLFDWLRQWR
WKH&4&ZLWKWKHGHWDLOVDERXWWKHSURYLGHUWKHUHJXODWHGDFWLYLWLHVDSSOLHG
IRUDQGWKHSODFHVDWZKLFKRUIURPZKLFKVHUYLFHVZLOOEHSURYLGHG
8QGHUWKH+6&$SURYLGHUVDUHUHJLVWHUHGLQUHVSHFWRIHDFKUHJXODWHG
DFWLYLW\WKDWWKH\FDUU\RXW7KHUHIRUHLIDSURYLGHUGHFLGHVWRVWRSFDUU\LQJ
RXWDUHJXODWHGDFWLYLW\IRUZKLFKLWLVUHJLVWHUHGLWLVUHTXLUHGWRFDQFHOWKH
UHJLVWUDWLRQRIWKDWDFWLYLW\
7KH&4&KDVDQREMHFWLYHLQLWV%XVLQHVV3ODQWRVSHHGXSWKHUHJLVWUDWLRQ
SURFHVV ZLWKWKHDLPRILWEHLQJDEOHWREHFRPSOHWHGLQWHQZHHNV DQG
PRYHWRDQRQOLQHUHJLVWUDWLRQSURFHVV
7KH&4&¶VFXUUHQWDSSURDFKLVWRUHJLVWHUWKHERG\WKDWGLUHFWO\UXQVORFDO
VHUYLFHVDOWKRXJKWKHVHFDQEHVXEVLGLDULHVRIODUJHUFRUSRUDWHJURXSV7KH
&4&LVSODQQLQJWRUHFRQVLGHUWKLVDSSURDFK
/LFHQVLQJ
1+6,OLFHQVHVDQGPRQLWRUVDOOSURYLGHUVRI1+6VHUYLFHV LQFOXGLQJ
SURYLGHUVRIUHKDELOLWDWLRQVHUYLFHV WRHQVXUHVWDQGDUGVDUHPDLQWDLQHG
7KHOLFHQFH
7KHFULWHULDIRUDQHZSURYLGHUWREHJUDQWHGDOLFHQFHDUH
D  UHJLVWUDWLRQZLWKWKH&4&DQG

6HFWLRQRIWKH+6&$$OVRVHFWLRQV±RIWKHVDPH$FWGHVFULEHRWKHUUHJLVWUDWLRQUHODWHG

RIIHQFHVUHODWLQJWR D IDLOXUHWRFRPSO\ZLWKFRQGLWLRQV E VXVSHQVLRQRUFDQFHOODWLRQRIUHJLVWUDWLRQ
F FRQWUDYHQWLRQRIUHJXODWLRQV G IDOVHGHVFULSWLRQRIFRQFHUQVSUHPLVHVHWF H IDOVHVWDWHPHQWVLQ
DSSOLFDWLRQV
6HHWKH&4&%XVLQHVVSODQ
6HH&4&6KDSLQJWKH)XWXUH±&4&¶V6WUDWHJ\IRUWR
3XUVXDQWWRVHFWLRQRIWKH+6&$DQGWKH1DWLRQDO+HDOWK6HUYLFH $SSURYDORI/LFHQVLQJ&ULWHULD 
2UGHU



E  WKHGLUHFWRUVRUJRYHUQRUVPXVWPHHW1+6,¶VILWDQGSURSHUWHVW
,QDGGLWLRQWKHUHDUHVHYHUDOFRQGLWLRQVZKLFKDOOOLFHQVHHVPXVWIXOILO
D  ,QWHJUDWHGFDUHFRQGLWLRQZKLFKUHTXLUHVWKDWWKHVHUYLFHGHOLYHU\LV
EHQHILFLDOWRLQWHJUDWHGFDUH
E  &KRLFHDQGFRPSHWLWLRQFRQGLWLRQVZKLFKUHTXLUHSUHYHQWLRQRIDQWL
FRPSHWLWLYHEHKDYLRXUZKLFKLVQRWLQWKHLQWHUHVWVRISDWLHQWV
F  3ULFLQJFRQGLWLRQVZKLFKUHTXLUHWKHSURYLGHUWRFRPSO\ZLWKWKH1+6
SULFLQJUXOHV WKH1DWLRQDO7DULII DQGSURYLGHSULFLQJLQIRUPDWLRQWR
1+6,
7KHUHLVFXUUHQWO\QRIHHIRUDSSO\LQJIRURUPDLQWDLQLQJDQ1+6SURYLGHU
OLFHQFHDOWKRXJK+6&$KDVJLYHQ1+6,WKHSRZHUWRFKDUJHDIHH
%HFDXVHUHJLVWUDWLRQDQGOLFHQVLQJDUHSUHUHTXLVLWHVWRWKHSURYLVLRQRI
UHKDELOLWDWLRQVHUYLFHVZHKDYHDVVHVVHGWKHPIXUWKHUDVSRWHQWLDOEDUULHUVWR
HQWU\H[SDQVLRQ VHH6HFWLRQ 
&RPPLVVLRQLQJRIPHQWDOKHDOWKUHKDELOLWDWLRQVHUYLFHV
7KHUHDUHWZRPDLQFRPPLVVLRQLQJERGLHVLQ(QJODQG&&*VDQG1+6(,Q
:DOHVUHKDELOLWDWLRQVHUYLFHVDUHFRPPLVVLRQHGE\VHYHQ/+%V
1+6(
1+6(FRPPLVVLRQVVRPHPHQWDOKHDOWKVHUYLFHVGLUHFWO\ VXFKDVDGXOW
VHFXUHVHUYLFHVDQG7LHU3'VHUYLFHV DQGUHJXODWHVWKHFRPPLVVLRQLQJ
DFWLYLWLHVRI&&*V
1+6(¶VRWKHUIXQFWLRQVLQFOXGHSURYLGLQJIXQGLQJJXLGDQFHDQGDVVLVWDQFH
WR&&*VDQGFRQGXFWLQJDQDQQXDOSHUIRUPDQFHDVVHVVPHQWRIHDFK&&*

7KH+HDOWKDQG6RFLDO&DUH$FW

5HJXODWHG$FWLYLWLHV 5HJXODWLRQV WKH5HJXODWLRQV UHTXLUHV
WKDWSURYLGHUVPXVWQRWDSSRLQWDSHUVRQWRDQH[HFXWLYHGLUHFWRUOHYHOSRVW LQFOXGLQJDVVRFLDWHGLUHFWRUV RUWRD
QRQH[HFXWLYHGLUHFWRUSRVWXQOHVVWKH\DUH D RIJRRGFKDUDFWHU E KDYHWKHQHFHVVDU\TXDOLILFDWLRQVVNLOOVDQG
H[SHULHQFH F DUHDEOHWRSHUIRUPWKHZRUNWKDWWKH\DUHHPSOR\HGIRUDIWHUUHDVRQDEOHDGMXVWPHQWVDUHPDGH
G FDQVXSSO\LQIRUPDWLRQDVVHWRXWLQ6FKHGXOHRIWKH5HJXODWLRQV7KHGHILQLWLRQRIJRRGFKDUDFWHUGRHVQRW
MXVWPHDQWKHODFNRIFULPLQDOFRQYLFWLRQVEXWLQVWHDGLWLVDMXGJHPHQWDVWRZKHWKHUWKHSHUVRQ¶VFKDUDFWHULV
VXFKWKDWWKH\FDQEHUHOLHGXSRQ7KH5HJXODWLRQVOLVWFDWHJRULHVRISHUVRQVZKRDUHSUHYHQWHGIURP
KROGLQJWKHRIILFHDQGIRUZKRPWKHUHLVQRGLVFUHWLRQ
7KHVHDUHGLVFXVVHGLQGHWDLOLQ$SSHQGL[%
6HHDOVREHORZSDUDJUDSK
6HFWLRQ  D RIWKH+6&$
6HH$SSHQGL[%IRUPRUHGHWDLO



1+6(KDVWKHSRZHUWRPDNHTXDOLW\SD\PHQWVWR&&*VUHIOHFWLQJWKHLU
SHUIRUPDQFH
&&*V
7KH+6&$HVWDEOLVKHG&&*VZKLFKDUHVWDWXWRU\FRUSRUDWHERGLHV
FUHDWHGYLDDVXFFHVVIXODSSOLFDWLRQWR1+6(
&&*VFRPPLVVLRQWKHPDMRULW\RIKHDOWKVHUYLFHVLQWKHLUORFDODUHDV
LQFOXGLQJPHQWDOKHDOWKFDUHVHUYLFHV7KHUHDUH&&*VLQ(QJODQG
ZKLFKDUHUHVSRQVLEOHIRU ELOOLRQ EHLQJDURXQGWZRWKLUGVRIWKHWRWDO
FXUUHQW1+6(EXGJHW 
,QDGGLWLRQWRWKHFHQWUDOSURJUDPPHEXGJHW1+6(KROGVVHSDUDWHIXQGVRI
ELOOLRQIRUERWKDQGDOORFDWHGWRVXSSRUWWKH
LPSOHPHQWDWLRQRIWKH)LYH<HDU)RUZDUG9LHZIRFXVLQJRQSULRULWLHVVXFK
DVPHQWDOKHDOWKVHUYLFHV$URXQGRIWKHWRWDOPHQWDOKHDOWKEXGJHWLV
DEVRUEHGE\UHKDELOLWDWLRQVHUYLFHV
&&*VDQGVRPHORFDODXWKRULWLHVDUHUHVSRQVLEOHIRUWKHFRPPLVVLRQLQJRI
UHKDELOLWDWLRQVHUYLFHVLQ(QJODQG
5XOHVDQGSUDFWLFHUHODWHGWRFRQWUDFWLQJ
5HKDELOLWDWLRQVHUYLFHVDUHSXUFKDVHGXVLQJYDULRXVDJUHHPHQWVDQG
FRQWUDFWW\SHV
D  7KH1+66WDQGDUG&RQWUDFWZKLFKLVWKHFRQWUDFWXDOIRUPWKDWPXVW
EHXVHGE\FXVWRPHUVZKHQFRPPLVVLRQLQJUHKDELOLWDWLRQVHUYLFHV VHH
DOVRSDUDJUDSKEHORZ 
E  &RQWUDFWVXQGHUIUDPHZRUNDJUHHPHQWV ZKLFKVKRXOGWDNHWKHIRUPRI
WKH1+66WDQGDUG&RQWUDFW$IUDPHZRUNDJUHHPHQWLVDSURFXUHPHQW
PHWKRGWKDWRSHUDWHVLQDVLPLODUZD\WRDQDSSURYHGSURYLGHUOLVW2QFH
WKHIUDPHZRUNDJUHHPHQWLVDJUHHGLWXVXDOO\RSHUDWHVDVDFORVHG

$VRI$XJXVWDVUHSRUWHGLQ1+6&OLQLFDO&RPPLVVLRQHUVZHEVLWH
6HHEHORZSDUDJUDSKV1+6)LYH<HDU)RUZDUG9LHZ
6HH1+6(

0DUFK 1+6(QJODQG)XQGLQJDQG5HVRXUFHVXSSRUWLQJµ1H[W6WHSVIRUWKH1+6
)LYH<HDU)RUZDUG9LHZ¶
6HH-RLQW&RPPLVVLRQLQJ3DQHOIRU0HQWDO+HDOWK 2FWREHU *XLGDQFHIRUFRPPLVVLRQHUVRI
UHKDELOLWDWLRQVHUYLFHVIRUSHRSOHZLWKFRPSOH[PHQWDOKHDOWKQHHGV7KHWRWDOEXGJHWDOORFDWHGWRDOOPHQWDO
KHDOWKVHUYLFHVKDVQRWEHHQUHSRUWHG
/RFDODXWKRULWLHVWDNHWKHOHDGIRULPSURYLQJKHDOWKDQGFRRUGLQDWLQJORFDOHIIRUWVWRSURWHFWWKHSXEOLF¶VKHDOWK
DQGZHOOEHLQJ
,Q:DOHVUHKDELOLWDWLRQVHUYLFHVDUHFRPPLVVLRQHGE\VHYHQ/+%V6HHDOVR$SSHQGL[%
1+6(LVUHVSRQVLEOHIRUGUDIWLQJVWDQGDUGWHUPVDQGFRQGLWLRQVZKLFKFDQQRWEHDPHQGHG6RPHRIWKHTXDOLW\
DQGSHUIRUPDQFHUHTXLUHPHQWVDUHVHWQDWLRQDOO\DQGRWKHUVPD\EHDJUHHGORFDOO\



V\VWHPQRWDOORZLQJQHZSURYLGHUV:KHQDFXVWRPHUZDQWVWRSURFXUH
VHUYLFHVWKH\ZLOODSSURDFKVXSSOLHUVOLVWHGRQWKHDJUHHPHQW7KH\ZLOO
HLWKHUJRGLUHFWO\WRRQHSURYLGHURUKROGDPLQLFRPSHWLWLRQWRGHWHUPLQH
WKHPRVWVXLWDEOHSURYLGHU6HH$SSHQGL[%IRUPRUHGHWDLO
F  %ORFNFRQWUDFWVZKHUHE\WKHSD\PHQWRIWKHVHUYLFHLVPDGHLQDGYDQFH
RIWKHVHUYLFHDQGWKHYDOXHRIWKHFRQWUDFWLVLQGHSHQGHQWRIWKHDFWXDO
YROXPHRISDWLHQWVWUHDWHGRUDFWLYLW\XQGHUWDNHQ VHHDOVRSDUDJUDSK
DQGRQZDUGVEHORZ 
G  6HUYLFHOHYHODJUHHPHQWV 6/$V ZKLFKUHIHUWRDZULWWHQDJUHHPHQW
EHWZHHQDSURYLGHUDQGWKHFXVWRPHUVHWWLQJRXWWKHUDQJHDQGOHYHORI
VHUYLFHVWREHSURYLGHGWKHUHVSRQVLELOLWLHVDQGSULRULWLHVDQGWKHIHHV
7KH6/$LVQRWDFRQWUDFW
3ULFLQJUHJXODWLRQ
1DWLRQDO7DULII
1+6(DQG1+6,KDYHDVKDUHGUHVSRQVLELOLW\WRVHWWKHSULFHVDQGSD\PHQW
UXOHVIRUFXVWRPHUVDQGSURYLGHUVWRXVHIRUFHUWDLQKHDOWKVHUYLFHV1+6(
VSHFLILHVWKHKHDOWKFDUHVHUYLFHVIRUZKLFKDQDWLRQDOSULFHVKRXOGEHXVHG
DQG1+6,VHWVWKHSULFHZKLFKLVNQRZQDVWKH1DWLRQDO7DULII
7KHUHLVQR1DWLRQDO7DULIIIRUUHKDELOLWDWLRQVHUYLFHV3ULFHVDUHQHJRWLDWHG
DQGDJUHHGORFDOO\EXWSURYLGHUVPXVWFRPSO\ZLWKVRPHUXOHVVSHFLILHGLQ
WKHµ1DWLRQDO7DULII3ULFH¶:KHQDJUHHLQJSULFHVIRUVHUYLFHV
ZLWKRXWDQDWLRQDOSULFHFXVWRPHUVDQGSURYLGHUVPXVW
D  KDYHUHJDUGWRWKHHIILFLHQF\DQGFRVWXSOLIWIDFWRUV
E  WDNHDQDSSURDFKZKLFKLVLQWKHEHVWLQWHUHVWVRISDWLHQWV
F  SURPRWHWUDQVSDUHQF\
G  LPSURYHDFFRXQWDELOLW\DQGHQFRXUDJHWKHVKDULQJRIEHVWSUDFWLFHDQG

$FFRUGLQJWRVHFWLRQRIWKH+&6$1+6,LVUHVSRQVLEOHIRUGHVLJQLQJWKHSURSRVDOVIRUWKHPHWKRGVIRU

VHWWLQJSULFHVLQWKH1DWLRQDO7DULIIDQGWKHUXOHVRQVHWWLQJORFDOSULFHVZKHUHWKHUHLVQ¶WDQDWLRQDOSULFH
6HHDQG1DWLRQDO7DULII3D\PHQW6\VWHPSXEOLVKHGE\1+6,DQG1+6(
)RUWKHHIILFLHQF\IDFWRULVDQGWKHFRVWXSOLIWIDFWRULV7KLVJLYHVDQHWLQFUHDVHRI)RU
WKHHIILFLHQF\IDFWRUDQGFRVWXSOLIWIDFWRUVDUHDQGUHVSHFWLYHO\7KLVUHVXOWVLQDQHWLQFUHDVHRI
,QHIIHFWWKHVHIDFWRUVVKRXOGEHXVHGDVDEHQFKPDUNWRLQIRUPORFDOQHJRWLDWLRQV7KH1DWLRQDO7DULII
LQIODWRUGHIODWRUVHWE\1+6,DFWVDOVRDVDEHQFKPDUNWKDW&&*VXVHLQQHJRWLDWLQJSULFHVVHHSDUDJUDSK



H  HQJDJHFRQVWUXFWLYHO\ZLWKHDFKRWKHUZKHQWU\LQJWRDJUHHORFDOSD\PHQW
DSSURDFKHV
5HIHUHQFHFRVWV
5HIHUHQFHFRVWVDUHWKHDYHUDJHXQLWFRVWWRWKH1+6RISURYLGLQJ
VHFRQGDU\KHDOWKFDUHWRSDWLHQWVDQGWKH\DUHXVHGWRVHWSULFHVIRU1+6
IXQGHGVHUYLFHVLQ(QJODQG
1+6,LVQRZDFFRXQWDEOHIRUWKHUHIHUHQFHFRVWVFROOHFWLRQ1+6,¶VVWUDWHJ\
IRUFRVWLQJDQGFRVWFROOHFWLRQWRLQIRUPSULFHVHWWLQJLVVHWRXWLQ
LWV$SSURYHG&RVWLQJ*XLGDQFH
,QUHODWLRQWRLQGHSHQGHQWSURYLGHUV1+6,LVVWLOOFRQVLGHULQJLWVDSSURDFK
DQGZLOOQRWEHFROOHFWLQJFRVWGDWDLQ
7KH&0$XQGHUVWDQGVIURPWKHDERYHWKDWDOOSURYLGHUVRIUHKDELOLWDWLRQ
VHUYLFHVDUHVXEMHFWWRDGHJUHHRISULFLQJFRQVWUDLQWLQSDUWLFXODUZLWK
UHJDUGVWR1+6SULFLQJEHQFKPDUNV7KHVHFRQVWUDLQWVDUHIXUWKHUH[SORUHG
LQ6HFWLRQ
3D\PHQWVUHLPEXUVHPHQWPRGHOVLQPHQWDOKHDOWKVHUYLFHV
7KHPDLQW\SHVRISD\PHQWVFKRVHQE\FXVWRPHUVDQGWKHUHIRUPV
XQGHUWDNHQE\1+6(LQWKLVILHOGDUHVHWRXWEHORZ
%ORFNFRQWUDFWV
$EORFNFRQWUDFWLVDSD\PHQWPDGHWRDSURYLGHUWRGHOLYHUDVSHFLILF
XVXDOO\EURDGO\GHILQHGVHUYLFH%ORFNFRQWUDFWVDUHSDLGLQDGYDQFHRIWKH
VHUYLFHEHLQJXQGHUWDNHQDQGWKHYDOXHRIWKHFRQWUDFWLVLQGHSHQGHQWRIWKH
DFWXDOYROXPHRISDWLHQWVWUHDWHGRUDFWLYLW\XQGHUWDNHQ3D\PHQWVDUHPDGH
RQDUHJXODUXVXDOO\DQQXDOEDVLV
7KHYDOXHRIWKHFRQWUDFWFDQEHVHWLQYDULRXVZD\VXVXDOO\WKURXJKD
PHDVXUHRISDWLHQWQHHGRUVLPSO\EDVHGRQWKHKLVWRULFDOH[SHQGLWXUHRQD
SDUWLFXODUVHUYLFH
6LQFHWKH1+6ZDVHVWDEOLVKHGEORFNFRQWUDFWVKDYHEHHQWKHGRPLQDQW
SD\PHQWV\VWHPDFURVVWKH8.,Q(QJODQGKRZHYHUWKHUHKDVEHHQD
VXEVWDQWLDOVKLIWDZD\IURPEORFNFRQWUDFWVZLWKWKHLQWURGXFWLRQRIWKH

1+6,

 $SSURYHG&RVWLQJ*XLGDQFH

%ULWLVK0HGLFDO$VVRFLDWLRQ0RGHOVIRUSD\LQJSURYLGHUV±%ORFNFRQWUDFWV



'HFHPEHU 

1DWLRQDO7DULII+RZHYHUWKH\FRQWLQXHWREHXVHGLQPHQWDOKHDOWKVHUYLFHV
DQGDUHZLGHO\XVHGLQFRPPXQLW\FDUH
2YHUDOOLWKDVEHHQIRXQGWKDWEORFNFRQWUDFWVDUHXVHGWRUHLPEXUVHWKH
PDMRULW\RIFRPPXQLW\VHUYLFHVDQGWZRWKLUGVRIPHQWDOKHDOWKFDUH
0RUHVSHFLILFDOO\LQWKHSHULRGDURXQGRI1+6WUXVWVZHUH
H[SHFWLQJWRKDYHDEORFNFRQWUDFWLQSODFHIRUPHQWDOKHDOWKVHUYLFHV
$PRUHUHFHQWVXUYH\LQ2FWREHUZKLFKVXUYH\HG1+6PHQWDO
KHDOWKSURYLGHUVIRXQGWKDWRIWKHUHVSRQGHQWVKDGEORFNFRQWUDFWVLQ
SODFHDOWKRXJKWKH\H[SHFWHGWKDWWKLVSHUFHQWDJHZRXOGIDOOLQ
3D\PHQWV\VWHPUHIRUPV
,QDPRYHWRZDUGVGHOLYHU\RI7KH)LYH<HDU)RUZDUG9LHZIRU0HQWDO
+HDOWK1+6(DQG1+6,DUHVXSSRUWLQJSURYLGHUVDQGFXVWRPHUVRIPHQWDO
KHDOWKVHUYLFHVWRLPSOHPHQWPRUHWUDQVSDUHQWSD\PHQWDSSURDFKHV
0HQWDOKHDOWKSURYLGHUV LQFOXGLQJSURYLGHUVRIUHKDELOLWDWLRQVHUYLFHV DQG
FXVWRPHUVDUHUHTXLUHGWRDGRSWWUDQVSDUHQWDQGUREXVWSD\PHQW
DSSURDFKHVOLQNHGWRRXWFRPHV
,Q1+6,SXEOLVKHGGHWDLOHGJXLGDQFHGRFXPHQWVZKLFKVHWRXWWKH
GLIIHUHQWDSSURDFKHVWRSD\PHQWIRUDGXOWDQGROGHUSHRSOHPHQWDOKHDOWK
VHUYLFHVWKDWSURYLGHUVDQGFXVWRPHUVDUHUHTXLUHGWRDGRSW
4XDOLW\,QFHQWLYHVFKHPHVSD\PHQWVIRUSHUIRUPDQFH
$VDUHVXOWRIWKHHPSKDVLVRQTXDOLW\LQPHQWDOKHDOWKVHUYLFHVQHZW\SHV
RISD\PHQWVKDYHHPHUJHGLQUHKDELOLWDWLRQVHUYLFHV
7KHVHWDNHWKHIRUPRITXDOLW\LQFHQWLYHVFKHPHVRUSD\PHQWVWKDWUHZDUGRU
SHQDOLVHSURYLGHUVIRUDVSHFWVRIWKHLUSHUIRUPDQFHPRVWQRWDEO\WKH4XDOLW\
3UHPLXPVFKHPHDQGWKH&RPPLVVLRQLQJIRU4XDOLW\DQG,QQRYDWLRQVFKHPH
VHHDOVR$SSHQGL[%IRUPRUHGHWDLO 

6HH1XIILHOG7UXVW

 7KH1+6SD\PHQWV\VWHPHYROYLQJSROLF\DQGHPHUJLQJHYLGHQFH
$SULO )XQGLQJIRUPHQWDOKHDOWKVHUYLFHV0RYLQJWRZDUGVSDULW\RIHVWHHP"
0RUHVSHFLILFDOO\SURYLGHUVZHUHDVNHGDERXWWKHLUOLNHO\DUUDQJHPHQWVIRU6HH+HDOWKFDUH)LQDQFLDO
0DQDJHPHQW$VVRFLDWLRQ6XUYH\5HSRUW 1RYHPEHU $NH\FRPPHQWIURPSURYLGHUVFDSWXUHGLQWKH
VXUYH\UHSRUWZDVWKDWFXVWRPHUVZLOOSXVKIRUEORFNFRQWUDFWVSRLQWLQJRXWDGLIILFXOWQHJRWLDWLRQ
 7KH)LYH<HDU)RUZDUG9LHZIRU0HQWDO+HDOWK$UHSRUWIURPWKHLQGHSHQGHQW0HQWDO+HDOWK7DVN)RUFH
)HEUXDU\ $QQH[$
6HH1HZSD\PHQWDSSURDFKHVIRUPHQWDOKHDOWKVHUYLFHVDQG$SSHQGL[%IRUPRUHGHWDLOV
6HH1+63URYLGHUV



&RQFOXVLRQRQOHJDODQGUHJXODWRU\HQYLURQPHQW
5HKDELOLWDWLRQVHUYLFHVDUHFKDUDFWHULVHGE\DFRPSOH[OHJDODQGUHJXODWRU\
IUDPHZRUNZLWKDYDULHW\RIODZVUXOHVDQGUHJXODWLRQVJRYHUQLQJDOODVSHFWV
RIVHUYLFHVERWKDWWKHSURYLGHUDQGFXVWRPHUOHYHO7KHUHLVDFOHDUIRFXVRQ
TXDOLW\PRQLWRULQJDQGTXDOLW\LPSURYHPHQW3URYLGHUVRIUHKDELOLWDWLRQ
VHUYLFHVDUHVXEMHFWWRDVLJQLILFDQWGHJUHHRIUHJXODWLRQHVSHFLDOO\WKURXJK
WKHOLFHQVLQJDQGUHJLVWUDWLRQSURFHVVDQGWKHPRQLWRULQJRITXDOLW\DQG
VHUYLFHVWDQGDUGV
3URYLGHUVRIUHKDELOLWDWLRQVHUYLFHVDUHDOVRVXEMHFWWRDGHJUHHRISULFLQJ
FRQVWUDLQWLQWKHIRUPRI1+6SULFLQJEHQFKPDUNVDVZHOODVLQFUHDVLQJ
LQWHUYHQWLRQUHJDUGLQJWKHFRQWHQWDQGWKHSD\PHQWWHUPVRIWKHLUFRQWUDFWV
ZLWKWKHLUFXVWRPHUV
:HQRWHWKDWWKHUHDUHFXUUHQWO\VXEVWDQWLDOUHIRUPVWDNLQJSODFHLQ
UHKDELOLWDWLRQVHUYLFHVUHODWLQJWRWKHFRPPLVVLRQLQJSULFLQJDQGSD\PHQWRI
VHUYLFHV7KHVHPLJKWLPSDFWRQSURYLGHUV¶SULFLQJFRQGXFWDQGRQ
FXVWRPHUV¶SURFXUHPHQWFRPPLVVLRQLQJDQGFRQWUDFWLQJEHKDYLRXULQWKH
ORQJHUWHUP

3ROLF\FRQWH[W
7KLVVHFWLRQSURYLGHVDQRYHUYLHZRIVRPHLPSRUWDQWSROLF\LQWHUYHQWLRQV
WKDWKDYHVKDSHGWKHSURYLVLRQRIPHQWDOKHDOWKVHUYLFHVVLQFH
,QWKHJRYHUQPHQWSXEOLVKHGDPHQWDOKHDOWKVWUDWHJ\GRFXPHQW1R
KHDOWKZLWKRXWPHQWDOKHDOWKVHWWLQJVL[REMHFWLYHVLQFOXGLQJLPSURYHPHQWLQ
WKHRXWFRPHVSK\VLFDOKHDOWKDQGH[SHULHQFHRIFDUHRISHRSOHZLWKPHQWDO
KHDOWKSUREOHPVDQGDUHGXFWLRQLQDYRLGDEOHKDUPDQGVWLJPD
,Q1+6(SODFHGDPRUDWRULXPRQWKHFRPPLVVLRQLQJRIQHZFDSDFLW\
IRUFHUWDLQFHQWUDOO\FRPPLVVLRQHGVSHFLDOLVHGVHUYLFHVLQFOXGLQJVHFXUH
PHQWDOKHDOWKVHUYLFHV WKHPRUDWRULXP ,WUHPDLQVLQSODFH
7KH)LYH<HDU)RUZDUG9LHZZDVGHYHORSHGE\1+6(WKH&4&3XEOLF
+HDOWK(QJODQGDQG1+6,DQGZDVSXEOLVKHGLQ2FWREHU,WLVWKHNH\

'HSDUWPHQWRI+HDOWK  1RKHDOWKZLWKRXWPHQWDOKHDOWK$FURVVJRYHUQPHQWPHQWDOKHDOWKRXWFRPHV
VWUDWHJ\IRUSHRSOHRIDOODJHV
6HH$SSHQGL[&IRUDGHVFULSWLRQRIWKHPDLQFDWHJRULHVRIPHQWDOKHDOWKVHUYLFHV
 3XEOLF+HDOWK(QJODQGZDVHVWDEOLVKHGRQ$SULOWREULQJWRJHWKHUSXEOLFKHDOWKVSHFLDOLVWVIURPPRUH
WKDQRUJDQLVDWLRQVLQWRDVLQJOHSXEOLFKHDOWKVHUYLFH,WLVDQH[HFXWLYHDJHQF\RIWKH'HSDUWPHQWRI+HDOWK
DQGDGLVWLQFWGHOLYHU\RUJDQLVDWLRQZLWKRSHUDWLRQDODXWRQRP\WRDGYLVHDQGVXSSRUWJRYHUQPHQWORFDO
DXWKRULWLHVDQGWKH1+6LQDSURIHVVLRQDOO\LQGHSHQGHQWPDQQHU



FXUUHQWSROLF\GRFXPHQWDQGSURYLGHVDSODWIRUPIRUPDQ\RIWKHFKDQJHV
RFFXUULQJDFURVVDOOOHYHOVLQWKH1+6LQ(QJODQG,QUHODWLRQWRPHQWDO
KHDOWKWKH)LYH<HDU)RUZDUG9LHZVHWRXWDQDPELWLRQIRUWKH1+6WRGULYH
WRZDUGVDQHTXDOUHVSRQVHWRPHQWDODQGSK\VLFDOKHDOWKDQGWRZDUGVWKH
WZREHLQJWUHDWHGWRJHWKHUWRDFKLHYHJHQXLQHµSDULW\RIHVWHHP¶EHWZHHQ
SK\VLFDODQGPHQWDOKHDOWKE\
,Q0DUFK1+6(ODXQFKHGDQLQGHSHQGHQWWDVNIRUFH WKH7DVNIRUFH WR
GHYHORSDILYH\HDUVWUDWHJ\WRLPSURYHPHQWDOKHDOWKRXWFRPHVDFURVVWKH
1+67KH7DVNIRUFH¶VILQDOUHSRUW7KH)LYH<HDU)RUZDUG9LHZIRU0HQWDO
+HDOWKSXEOLVKHGLQ)HEUXDU\KLJKOLJKWHGWKDWRYHUWKHSUHYLRXVILYH
\HDUVSXEOLFDWWLWXGHVWRZDUGVPHQWDOKHDOWKKDGLPSURYHGDQGVWUHVVHG
WKHQHHGWRUHHQHUJLVHDQGLPSURYHPHQWDOKHDOWKFDUHDFURVVWKH1+6WR
PHHWLQFUHDVHGGHPDQGDQGLPSURYHRXWFRPHV,Q-XO\1+6(
SXEOLVKHGDQLPSOHPHQWDWLRQSODQGHWDLOLQJKRZLWZLOOGHOLYHUWKH
UHFRPPHQGDWLRQVPDGHE\WKH7DVNIRUFHZRUNLQJZLWKLWVSDUWQHUDUPV
OHQJWKERGLHV
$/DLQJ%XLVVRQUHSRUWSXEOLVKHGLQ)HEUXDU\QRWHGWKDW
7KHIDLUO\SRVLWLYHSURVSHFWVIRU1+6KHDOWKIXQGLQJRYHUWKH
QH[WILYH\HDUVPHDQWKDWLQGHSHQGHQWPHQWDOKHDOWKRSHUDWRUV
ZLOOQRWIDFHFRPPLVVLRQHUVXQGHUH[WUHPHSUHVVXUHWRFRQWDLQ
FRVWVEXWWKHUHZLOOEHQRUHWXUQWRWKHEHQLJQ1+6ILQDQFLDO
HQYLURQPHQWHQMR\HGSULRUWRWKHJOREDOFUHGLWFULVLV&RQWLQXLQJ
SUHVVXUHVRIGHPDQGIURPSRSXODWLRQH[SDQVLRQDQGDJHLQJDV
ZHOODVDGYDQFHVLQPHGLFDOWHFKQRORJ\PHDQWKDWWKH1+6ZLOO
FRQWLQXHWRVHHNHIILFLHQF\VDYLQJVWRZKLFKLQGHSHQGHQWVHFWRU
PHQWDOKHDOWKSURYLGHUVZLOOEHH[SHFWHGWRUHVSRQG«
,Q-DQXDU\WKHJRYHUQPHQWIRUPDOO\DFFHSWHGWKHUHFRPPHQGDWLRQVRI
WKH7DVNIRUFHZKLFKHQYLVDJHGDQLQFUHDVHLQPHQWDOKHDOWKVSHQGLQJE\
ELOOLRQD\HDUE\

1+6

2FWREHU )LYH<HDU)RUZDUG9LHZS

1+6(0HQWDO+HDOWK7DVNIRUFH
 7KH)LYH<HDU)RUZDUG9LHZIRU0HQWDO+HDOWK$UHSRUWIURPWKHLQGHSHQGHQW0HQWDO+HDOWK7DVN)RUFH

)HEUXDU\ 
-XO\ ,PSOHPHQWLQJWKH)LYH<HDU)RUZDUG9LHZIRU0HQWDO+HDOWK
/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQG
HGLWLRQS
 7KH)LYH<HDU)RUZDUG9LHZIRU0HQWDO+HDOWK$UHSRUWIURPWKHLQGHSHQGHQW0HQWDO+HDOWK7DVN)RUFH
)HEUXDU\ S
+0*RYHUQPHQW -DQXDU\ 0HQWDO+HDOWK:ULWWHQVWDWHPHQW+&:6
2UDOVWDWHPHQWWR3DUOLDPHQWE\WKH'HSDUWPHQWRI+HDOWKDQG6HFUHWDU\RI6WDWHIRU+HDOWK-HUHP\+XQW 
-DQXDU\ 0HQWDOKHDOWKDQG1+6SHUIRUPDQFH
1+6



1+6(SXEOLVKHG1H[WVWHSVRQWKH1+6)LYH<HDU)RUZDUG9LHZLQ0DUFK
DQGDQQRXQFHGWKDWRYHUDOOPHQWDOKHDOWKIXQGLQJLQ(QJODQGZDV
ELOOLRQKLJKHU LQUHDOWHUPV FRPSDUHGZLWKWKUHH\HDUVDJR,WDOVRVHW
RXWNH\LPSURYHPHQWVSODQQHGIRUDQGWRH[SDQGDFFHVVWR
PHQWDOKHDOWKVHUYLFHVLQFOXGLQJWKHIROORZLQJ
D  ,QFUHDVHLQSV\FKRORJLFDO µWDONLQJ¶ WKHUDSLHV
E  %HWWHUPHQWDOKHDOWKFDUHIRUQHZDQGH[SHFWDQWPRWKHUV
F  ,PSURYHGFDUHIRUFKLOGUHQDQG\RXQJSHRSOH
G  3URYLGLQJFDUHFORVHUWRKRPH
H  6SHFLDOLVWPHQWDOKHDOWKFDUHLQ$FFLGHQWDQG(PHUJHQF\VHUYLFHV
I  %HWWHUSK\VLFDOKHDOWKIRUSHRSOHZLWKPHQWDOLOOQHVV
J  1HZVSHFLDOLVW7UDQVLWLRQ,QWHUYHQWLRQDQG/LDLVRQPHQWDOKHDOWK
VHUYLFHVIRUYHWHUDQV
K  1HZVSHFLILFDWLRQVIRUPHQWDOKHDOWKSURYLVLRQIRUSHRSOHLQVHFXUHDQG
GHWDLQHGVHWWLQJV
L  ,QYHVWPHQWLQPHQWDOKHDOWKSURYLGHUWHFKQRORJ\WKURXJK0HQWDO+HDOWK
*OREDO'LJLWDO([HPSODUV
,QDUHFHQWUHSRUWRQWKHVWDWHRIFDUHLQPHQWDOKHDOWKVHUYLFHVLQ(QJODQG
SXEOLVKHGLQ-XO\WKH&4&KLJKOLJKWHGDQXPEHURIVLJQLILFDQW
SUHVVXUHVDQGFKDOOHQJHVLQSURYLGLQJVSHFLDOLVWPHQWDOKHDOWKVHUYLFHV
LQFOXGLQJ
D  KLJKGHPDQG
E  VKRUWDJHRIPHQWDOKHDOWKQXUVHV
F  SUHVVXUHRQPHQWDOKHDOWKDFXWHZDUGV
G  RXWRIDUHDSODFHPHQWVDQG
H  ZLGHYDULDWLRQLQLQGLFDWRUVUHODWLQJWRPHQWDOKHDOWKDFXWHZDUGV

1+6

0DUFK 1H[WVWHSVRQWKH1+6)LYH<HDU)RUZDUG9LHZ&KDSWHUSS±
-XO\ 7KHVWDWHRIFDUHLQPHQWDOKHDOWKVHUYLFHVWRSS±
$FXWHZDUGVSURYLGHFDUHZLWKLQWHQVLYHPHGLFDODQGQXUVLQJVXSSRUWIRUSDWLHQWVLQSHULRGVRIDFXWHSV\FKLDWULF
LOOQHVV'HILQLQJPHQWDOKHDOWKVHUYLFHV0HQWDO+HDOWK1HWZRUN1+6&RQIHGHUDWLRQ  
&4&



In its report, the CQC expressed concern about the high numbers of patients
in locked rehabilitation71,72,73 wards, which were often situated a long way
from the patient’s home. It stated:
We think it possible that a significant number of patients in locked
rehabilitation wards have the capacity to live in a setting of lower
dependency and with fewer restrictions – provided there was suitable
accommodation and intensive community support available in their
local area to meet their needs.74
Conclusion on policy context
The past six years has seen increased public and government attention on
mental health, focusing on balancing the need to maintain provision and
standards amid increasing demand and the financial pressures facing the
NHS.
Although the government has committed to increase funding for mental
health, independent hospital providers’ revenue (including the Parties’) will
continue to depend on the level of outsourcing of mental health (including
rehabilitation) services by the NHS, pricing trends and the overall funding
situation faced by the NHS, NHSE, CCGs and local authorities.
In February 2016, LaingBuisson noted that the moratorium will be lifted at
some stage, triggering some expansion of independent sector capacity.75
The moratorium is still in place and continues to affect services and how
they are commissioned.
The CQC’s recent report76 may change the focus of the mental health policy
agenda, encouraging a move away from locked rehabilitation services and
out of area placements. In the meantime, the service portfolio of
independent providers will continue to depend on a variety of factors,

71

According to the CQC, the purpose of locked mental health rehabilitation wards is poorly defined. Further, it
pointed out that there was no central register to show how many beds of this type there were in England. CQC
(July 2017), pp30–31.
72 2Gether Trust explained that stepped-down patients may need to go to locked rehabilitation facilities due to
Ministry of Justice requirements. It explained that the terminology of ‘locked’ was a fluid description and a locked
status did not always mean that there would be no access/exit. Further, it explained that low/medium secure
facilities had mandated security requirements and were therefore more strictly defined.
73 The Royal College of Psychiatrists does not recognise the term ‘locked rehabilitation unit’. Many such units
have a similar specification to a high-dependency rehabilitation unit but may have a higher level of staffing and
greater physical security (similar to a PICU) and focus on people with especially challenging behaviours. Source:
CQC (August 2016), Brief guide: inpatient mental health rehabilitation services – discharge.
74 CQC (July 2017), The state of care in mental health services 2014 to 2017, p31.
75 LaingBuisson, Mental Health Hospitals & Community Mental Health Services, UK Market Report, second
edition, p35.
76 CQC (July 2017), The state of care in mental health services 2014 to 2017, pp12–17.
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LQFOXGLQJWKHDYDLODELOLW\RIVXLWDEOHVWHSGRZQIDFLOLWLHVLQWKHFRPPXQLW\
VHWWLQJDQGWKHOHJDODQGUHJXODWRU\HQYLURQPHQWRXWOLQHGDERYH
7KHSROLF\FRQWH[WIRUPHQWDOKHDOWKUHPDLQVFRPSOH[DQGG\QDPLF7KH
YROXPHDQGSDFHRIFKDQJHPDNHVLWGLIILFXOWWRSUHGLFWZLWKDQ\GHJUHHRI
FHUWDLQW\KRZWKLVPLJKWDIIHFWWKHSURVSHFWVRIWKHLQGHSHQGHQWSURYLGHUVRI
UHKDELOLWDWLRQVHUYLFHVLQFOXGLQJWKH3DUWLHV

0HQWDOKHDOWKVHUYLFHVDQGWKHSDWLHQWFDUHSDWKZD\
7KHODQGVFDSHRIPHQWDOKHDOWKVHUYLFHSURYLVLRQLVFRPSOH[$UDQJHRI
VHUYLFHVDUHSURYLGHGERWKLQKRVSLWDODQGFRPPXQLW\VHWWLQJV:KLOH
KRVSLWDOEDVHGWUHDWPHQWLVSURYLGHGERWKE\WKH1+6DQGLQGHSHQGHQW
SURYLGHUVFRPPXQLW\EDVHGFDUHLVODUJHO\SURYLGHGE\WKH1+6DQGORFDO
DXWKRULWLHV
0HQWDOKHDOWKVHUYLFHVFDQEHFDWHJRULVHGEDVHGRQYDULRXVFULWHULDIRU
H[DPSOHWKHOHYHOVRIVHFXULW\LQZKLFKWKH\DUHSURYLGHGWKHXQGHUO\LQJ
KHDOWKFRQGLWLRQEHLQJWUHDWHGZKHWKHUWKH\DUHSURYLGHGLQDFXWHFDUH
VHWWLQJVDQGWKHSDWLHQWJURXSWUHDWHG HJWKHHOGHUO\ 
5HKDELOLWDWLRQVHUYLFHV
7KH3DUWLHVWUHDWDQXPEHURIPHQWDOKHDOWKFRQGLWLRQVDQGRYHUODSLQWKH
VXSSO\RIUHKDELOLWDWLRQVHUYLFHV7KHJXLGDQFHIRUFRPPLVVLRQHUVRI
UHKDELOLWDWLRQVHUYLFHVIRUSHRSOHZLWKFRPSOH[PHQWDOKHDOWKQHHGV
SXEOLVKHGE\WKH-RLQW&RPPLVVLRQLQJ3DQHOIRU0HQWDO+HDOWK -&30+ 
GHILQHVPHQWDOKHDOWKUHKDELOLWDWLRQDV
$ZKROHV\VWHPVDSSURDFKWRUHFRYHU\IURPPHQWDOLOOQHVVWKDW
PD[LPLVHVDQLQGLYLGXDO¶VTXDOLW\RIOLIHDQGVRFLDOLQFOXVLRQE\
HQFRXUDJLQJWKHLUVNLOOVSURPRWLQJLQGHSHQGHQFHDQGDXWRQRP\
LQRUGHUWRJLYHWKHPKRSHIRUWKHIXWXUHDQGOHDGVWRVXFFHVVIXO
FRPPXQLW\OLYLQJWKURXJKDSSURSULDWHVXSSRUW

6HHIRRWQRWHWR3DUDJUDSKIRUDGHVFULSWLRQRIVWHSGRZQVHUYLFHV
0DQ\RIWKHVHDUHRYHUODSSLQJFDWHJRULHV,QDGGLWLRQGLIIHUHQWRUJDQLVDWLRQVDQGERGLHVXVHGLIIHUHQW

WHUPLQRORJ\WRGHVFULEHFDWHJRULVDWLRQRIPHQWDOKHDOWKVHUYLFHV
$FXWHFDUHLQYROYHVSURYLGLQJLQWHQVLYHVXSSRUWIRUSHRSOHZKRDUHH[SHULHQFLQJDQDFXWHRUDµFULVLV¶HSLVRGH
GXULQJWKHLUPHQWDOLOOQHVV6RXUFH6RXWKHUQ+HDOWK1+6)RXQGDWLRQ7UXVW
/DXQFKHGLQ$SULOWKH-&30+LVFRPSULVHGRIµOHDGLQJRUJDQLVDWLRQVZKRDUHµDLPLQJWRLQIRUPKLJK
TXDOLW\PHQWDOKHDOWKDQGOHDUQLQJGLVDELOLW\FRPPLVVLRQLQJLQ(QJODQG¶-&30+%ULHILQJ*XLGH
-&30+ 1RYHPEHU *XLGDQFHIRUFRPPLVVLRQHUVRIUHKDELOLWDWLRQVHUYLFHVIRUSHRSOHZLWKFRPSOH[
PHQWDOKHDOWKQHHGS



7KHPHQWDOKHDOWKFRQGLWLRQVWUHDWHGE\UHKDELOLWDWLRQVHUYLFHVLQFOXGH
D  3HUVRQDOLW\GLVRUGHUV 3' ZKLFKDUHFRQGLWLRQVLQZKLFKDQLQGLYLGXDO
GLIIHUVVLJQLILFDQWO\IURPDQDYHUDJHSHUVRQLQWHUPVRIKRZWKH\WKLQN
SHUFHLYHIHHORUUHODWHWRRWKHUV
E  /HDUQLQJGLVDELOLWLHV /' ZKLFKUHIHUWRDOLIHORQJUHGXFHGLQWHOOHFWXDO
DELOLW\WKDWKDVDODVWLQJLPSDFWRQFDSDFLW\WROHDUQQHZVNLOOV
XQGHUVWDQGQHZLQIRUPDWLRQDQGWRFRSHZLWKLQGHSHQGHQWOLYLQJ
F  $XWLVPVSHFWUXPGLVRUGHU $6' ZKLFKLVDUDQJHRIFRQGLWLRQVWKDW
DIIHFWVRFLDOLQWHUDFWLRQFRPPXQLFDWLRQLQWHUHVWVDQGEHKDYLRXUWKH
V\PSWRPVRIZKLFKFDQRIWHQEHUHFRJQLVHGGXULQJHDUO\FKLOGKRRG
G  $FTXLUHGEUDLQLQMXULHV $%, ZKLFKLQFOXGHWUDXPDWLFRUQRQWUDXPDWLF
LQMXU\RULOOQHVVUHVXOWLQJLQWHPSRUDU\RUSHUPDQHQWLPSDLUPHQWRIEUDLQ
IXQFWLRQZLWKSRWHQWLDOFRQVHTXHQFHVIRUIXQFWLRQDODELOLW\
H  /RQJWHUPPHQWDOKHDOWK /70+ FRQGLWLRQVZKLFKFDQEHGHILQHGDVD
UDQJHRISV\FKRORJLFDODQGSV\FKLDWULFFRQGLWLRQVRUGLVRUGHUVZLWK
V\PSWRPVWKDWFDXVHVLJQLILFDQWGLVWUHVVDQGRUG\VIXQFWLRQLQFOXGLQJ
FRJQLWLYHHPRWLRQDOEHKDYLRXUDODQGLQWHUSHUVRQDOLPSDLUPHQWV
'HSHQGLQJRQWKHLUQHHGVDQGFRQGLWLRQVSDWLHQWVZLWKPHQWDOKHDOWK
FRQGLWLRQVFDQSDVVWKURXJKGLIIHUHQWVWDJHVRIDµFDUHSDWKZD\¶IRUH[DPSOH
SDWLHQWVFDQPRYHIURPDVHFXUHLQWRDOHVVVHFXUHVHWWLQJRURQRFFDVLRQ
FDQEHUHIHUUHGIURPDKRVSLWDOSURYLGLQJUHKDELOLWDWLRQVHUYLFHVWRDVHFXUH
IDFLOLW\
)LJXUHLOOXVWUDWHVDW\SLFDOUHKDELOLWDWLRQFDUHSDWKZD\VKRZLQJWKH
µGLUHFWLRQRIWUDYHO¶IRUSDWLHQWVZLWKFRPSOH[DQGORQJHUWHUPPHQWDOKHDOWK
FRQGLWLRQVIURPLQSDWLHQWVHUYLFHVWKURXJKWRFRPPXQLW\OLYLQJ

6RXUFH0HUJHU1RWLFHSS±
$FRPSOHWHLQWHUUXSWLRQRIWKHVXSSO\RIR[\JHQWRWKHEUDLQLVUHIHUUHGWRDVFHUHEUDODQR[LD,IWKHUHLVVWLOOD
SDUWLDOVXSSO\RIR[\JHQEXWDWDOHYHOZKLFKLVLQDGHTXDWHWRPDLQWDLQQRUPDOEUDLQIXQFWLRQWKLVLVNQRZQDV
FHUHEUDOK\SR[LD6RXUFH+HDGZD\
/RQJWHUPPHQWDOKHDOWKLVQRWDFOLQLFDOWHUP2WKHUV\QRQ\PRXVWHUPVDUHµVHYHUHPHQWDOKHDOWKFRQGLWLRQV¶
DQGµHQGXULQJPHQWDOLOOQHVV¶:HXVH/70+DVWKH3DUWLHVXVHWKLVWHUP
-&30+ 1RYHPEHU *XLGDQFHIRUFRPPLVVLRQHUVRIUHKDELOLWDWLRQVHUYLFHVIRUSHRSOHZLWKFRPSOH[
PHQWDOKHDOWKQHHG
:HQRWHWKDWSDWLHQWVFDQVWHSXSDVZHOODVGRZQLQWKHFDUHSDWKZD\ VHHSDUDJUDSK 



)LJXUH&RPSRQHQWVRIDµZKROHV\VWHP¶UHKDELOLWDWLRQFDUHSDWKZD\

6RXUFH-&30+ 1RYHPEHU *XLGDQFHIRUFRPPLVVLRQHUVRIUHKDELOLWDWLRQVHUYLFHVIRUSHRSOHZLWKFRPSOH[PHQWDO
KHDOWKQHHGVS

&XVWRPHUV
$VRXWOLQHGDERYHVLQFH$SULOWKHFRPPLVVLRQLQJRIPHQWDOKHDOWK
VHUYLFHVKDVEHHQVSOLW LQ(QJODQG EHWZHHQ1+6(ZKLFKLVUHVSRQVLEOHIRU
DVFKHGXOHRIµSUHVFULEHG¶VSHFLDOLVWVHUYLFHVFRPPLVVLRQHGFHQWUDOO\DQG
RWKHUPHQWDOKHDOWKVHUYLFHV LQFOXGLQJUHKDELOLWDWLRQVHUYLFHV 
FRPPLVVLRQHGORFDOO\E\&&*VDQGE\/+%VLQ:DOHV
7KHUDQJHRIPHQWDOKHDOWKVHUYLFHVFRPPLVVLRQHGORFDOO\E\FXVWRPHUVLQ
(QJODQGFRYHUVDFXWHSV\FKLDWU\DGXOWHDWLQJGLVRUGHUVDGGLFWLRQSUREOHPV

7KHOLVWRISUHVFULEHGVHUYLFHVFRPPLVVLRQHGE\1+6(LVSURYLGHGLQWKH0DQXDOIRU3UHVFULEHG6SHFLDOLVHG
6HUYLFHV
$VZHQRWHLQSDUDJUDSKVRPHORFDODXWKRULWLHVDUHDOVRUHVSRQVLEOHIRUWKHFRPPLVVLRQLQJRI
UHKDELOLWDWLRQVHUYLFHVLQ(QJODQG
,Q(QJODQGIRUERWKVHFXUH6HUYLFHVDQG&$0+61+6(QHJRWLDWHVDSURYLGHU¶VVLQJOHQDWLRQDOFRQWUDFWDQG
VRPHPLQLPXPTXDOLW\VWDQGDUGV,Q:DOHV1+6:DOHVKROGVDIUDPHZRUNDJUHHPHQWZKLFKUDQNVSURYLGHUVRI
UHKDELOLWDWLRQDQGVHFXUHVHUYLFHV6RXUFH$FDGLD3ULRU\GHFLVLRQ6HHDOVR$SSHQGL[%



QRQVSHFLDOLVHG$%,QRQVHFXUHDQGVWHSGRZQKRVSLWDOVHUYLFHVDVZHOO
DVFRPPXQLW\EDVHGVHFRQGDU\PHQWDOKHDOWKVHUYLFHV
7KHEXONRI&&*V¶VSHQGRQVHFRQGDU\PHQWDOKHDOWKVHUYLFHVLVRQEORFN
FRQWUDFWVZLWKORFDO1+6PHQWDOKHDOWKWUXVWVIRUWKHIXOOUDQJHRI1+6
KRVSLWDODQGFRPPXQLW\EDVHGVHUYLFHV7KHUHPDLQGHULVVSHQWPDLQO\RQ
LQGHSHQGHQWVHFWRUKRVSLWDOV

7KHPHQWDOKHDOWKVHUYLFHVPDUNHWDQGPDLQSURYLGHUV
0HQWDOKHDOWKVHUYLFHVDUHSURYLGHGE\WKH1+6LQGHSHQGHQWSURYLGHUVDQG
ORFDODXWKRULWLHV7KHVHUYLFHVDUHSURYLGHGLQKRVSLWDODVZHOODVFRPPXQLW\
VHWWLQJV7KH1+6DFFRXQWVIRUWKHPDMRULW\RIVXSSO\,QLWKDG
DSSUR[LPDWHO\VKDUHRIDOOPHQWDOKHDOWKKRVSLWDOSURYLVLRQERWKLQ
WHUPVRIEHGFDSDFLW\DQGWKHHVWLPDWHGYDOXHRIVHUYLFHV7KHUHPDLQLQJ
ZDVVXSSOLHGE\LQGHSHQGHQWPHQWDOKHDOWKKRVSLWDOV1+6RXWVRXUFLQJ
RIFRPPXQLW\PHQWDOKHDOWKVHUYLFHVLVFXUUHQWO\YHU\OLPLWHG
%HWZHHQDQGWKHFRPELQHG1+6LQKRXVHPHQWDOKHDOWKKRVSLWDO
EHGFDSDFLW\IHOOE\ IURPWR ZKLOHWKHLQGHSHQGHQW
VHFWRUEHGFDSDFLW\JUHZE\ IURPWR 2YHUDOOEHG
FDSDFLW\LQPHQWDOKHDOWKKRVSLWDOVGHFOLQHGGXULQJWR
7DEOHVKRZVKRZFDSDFLW\DQGPDUNHWVL]HIRUWKHLQGHSHQGHQWPHQWDO
KHDOWKKRVSLWDOVLQWKH8.KDVFKDQJHGGXULQJWR$FFRUGLQJWR
/DLQJ%XLVVRQIROORZLQJDKDOWWRJURZWKLQZKHQ1+6FRPPLVVLRQHUV
UHGXFHGWKHLURXWVRXUFHGSODFHPHQWVLQUHVSRQVHWRWKHSRVWJOREDOFUHGLW

6WHSGRZQVHUYLFHVLQFOXGHUHKDELOLWDWLRQXQLWVFRPPLVVLRQHGE\&&*VVXSSRUWHGDFFRPPRGDWLRQLQWKH

FRPPXQLW\ZKLFKPD\YDU\IURPKRXUVWDIIHGVXSSRUWWRµIORDWLQJVXSSRUW¶DWYDULRXVWLPHVGXULQJWKHZHHN
FRPPLVVLRQHGE\KHDOWKDQGRUVRFLDOFDUHVHUYLFHV -&30+ 0D\ *XLGDQFHIRUFRPPLVVLRQHUVRI
IRUHQVLFPHQWDOKHDOWKVHUYLFHV
/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQG
HGLWLRQS
6HFRQGDU\FDUHUHIHUVWRVHUYLFHVSURYLGHGE\PHGLFDOVSHFLDOLVWVZKRJHQHUDOO\GRQRWKDYHWKHILUVWFRQWDFW
ZLWKDSDWLHQWIRULQVWDQFHDQHXURORJLVWRUDUHKDELOLWDWLRQFRQVXOWDQW6HFRQGDU\FDUHVHUYLFHVDUHXVXDOO\EDVHG
LQDKRVSLWDORUFOLQLFDVRSSRVHGWREHLQJLQWKHFRPPXQLW\DQGSDWLHQWVDUHXVXDOO\UHIHUUHGWRVHFRQGDU\FDUH
E\DSULPDU\FDUHSURYLGHUVXFKDVDJHQHUDOSUDFWLWLRQHU *3 0XOWLSOH6FOHURVLV7UXVWZHEVLWH
$WWKHHQGRIHDFK&&*LQ(QJODQGVSHQWRQDQDYHUDJHDSSUR[LPDWHO\ PLOOLRQ\HDURQVHFRQGDU\
PHQWDOKHDOWKVHUYLFHV/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW
5HSRUWVHFRQGHGLWLRQS
,QWKH1+6KDGEHGVDFURVVWKH8.ZKLOHWKHLQGHSHQGHQWVHFWRUKDGEHGV6RXUFH
/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQGHGLWLRQ
SS 
,ELGS7DEOHEHGQXPEHUVKDYHEHHQGHULYHGEDVHGRQEHGQXPEHUVDQGWKHSHUFHQWDJH
FKDQJHGXULQJ



FULVLVGRZQWXUQLQJRYHUQPHQWVSHQGLQJJURZWKLQLQGHSHQGHQWPHQWDO
KHDOWKKRVSLWDOUHYHQXHZDVUHHVWDEOLVKHGGXULQJWR
7DEOH,QGHSHQGHQWPHQWDOKHDOWKKRVSLWDOVFDSDFLW\DQGWXUQRYHU8.

<HDU

%HG
FDSDFLW\

7XUQRYHU
PLOOLRQ 

7XUQRYHU
JURZWKUDWH
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6RXUFH/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQGHGLWLRQS

,QWKHWRWDO8.PDUNHWIRUPHQWDOKHDOWKVHUYLFHVZDVHVWLPDWHGWR
EHZRUWK ELOOLRQRIZKLFKKRVSLWDOVHUYLFHV LQFOXGLQJLQSDWLHQW
UHKDELOLWDWLRQVHUYLFHV DFFRXQWHGIRU ELOOLRQRUDSSUR[LPDWHO\
7KHWXUQRYHURILQGHSHQGHQWPHQWDOKHDOWKKRVSLWDOVLQWKH8.ZDVDERXW
ELOOLRQLQZKLFKFRQVWLWXWHGRIWKHPHQWDOKHDOWKKRVSLWDO
VHUYLFHV LQFOXGLQJWKRVHSURYLGHGE\WKH1+6 ±VHH7DEOH
7DEOH8.PDUNHWIRUPHQWDOKHDOWKDQGOHDUQLQJGLVDELOLW\VHUYLFHV±
PLOOLRQ
+RVSLWDO
VHUYLFHV

&RPPXQLW\
VHUYLFHV

7RWDO

,QGHSHQGHQWVHFWRU
0HQWDOKHDOWKDQGOHDUQLQJGLVDELOLW\KRVSLWDOUHYHQXH±1+6SDLG
0HQWDOKHDOWKKRVSLWDOUHYHQXH±SULYDWHPHGLFDOLQVXUDQFHDQGVHOISD\
&RPPXQLW\PHQWDOKHDOWKVHUYLFHV±1+6SDLG
6XEWRWDOLQGHSHQGHQWVHFWRU
















1+6
0HQWDOKHDOWKDQGOHDUQLQJGLVDELOLWLHVKRVSLWDOV
&RPPXQLW\PHQWDOKHDOWKVHUYLFHVIRU\RXQJDGXOWVDQGFKLOGUHQ
2WKHUH[SHQGLWXUHRQPHQWDOKHDOWKDQGOHDUQLQJGLVDELOLWLHV
6XEWRWDO1+6

























7RWDO
6KDUHRIWKHLQGHSHQGHQWVHFWRU

6RXUFH%DVHGRQGDWDSUHVHQWHGLQ/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW
5HSRUWVHFRQGHGLWLRQS )LJXUH 

,ELGS
7KHUHPDLQLQJ

ELOOLRQLQFOXGHV L 1+6LQKRXVHFRPPXQLW\PHQWDOKHDOWKVHUYLFHV ELOOLRQ LL RWKHU
1+6LQKRXVHH[SHQGLWXUHRQPHQWDOKHDOWKDQGOHDUQLQJGLVDELOLWLHV ELOOLRQ SULPDU\FDUHROGHUSHRSOH¶V
PHQWDOKHDOWKVHUYLFHVFRPPXQLW\VHUYLFHVIRUOHDUQLQJGLVDELOLWLHVHWF  LLL LQGHSHQGHQWVHFWRUSURYLGHG
FRPPXQLW\PHQWDOKHDOWKVHUYLFHV ELOOLRQ6RXUFH/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\
0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQGHGLWLRQS )LJXUH 
,ELGS
([FOXGLQJSULYDWHO\SDLGSV\FKRWKHUDS\FRXQVHOOLQJVHUYLFHV,ELGS
7RWDOWXUQRYHURIWKHLQGHSHQGHQWSURYLGHUVLQZDVDSSUR[LPDWHO\ ELOOLRQZKLFKFRQVWLWXWHG
RIDOOPHQWDOKHDOWKVHUYLFHVLQWKH8. LQFOXGLQJKRVSLWDODQGFRPPXQLW\PHQWDOKHDOWKVHUYLFHV /DLQJ%XLVVRQ
0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQGHGLWLRQSS±



7KHLQGHSHQGHQWKRVSLWDOVHFWRULVKLJKO\GHSHQGHQWRQFRQWLQXHG1+6
RXWVRXUFLQJ ELOOLRQRURILWVWRWDOUHYHQXHRI ELOOLRQLQ
UHSUHVHQWHGGHPDQGIURPWKH1+67KHVKDUHRISULYDWHSDWLHQWVRUWKRVH
IXQGHGE\SULYDWHPHGLFDOLQVXUDQFHLQWKHLQGHSHQGHQWKRVSLWDOV¶UHYHQXHV
ZDVUHODWLYHO\VPDOODW7KHLQGHSHQGHQWVHFWRU¶VIRFXVLVDOPRVW
H[FOXVLYHO\RQSURYLGLQJPHQWDOKHDOWKVHUYLFHVLQKRVSLWDOVHWWLQJV
,QDERXWRIWKHLQGHSHQGHQWPHQWDOKHDOWKKRVSLWDOEHGFDSDFLW\
ZDVLQORZVHFXUHRUSV\FKLDWULFLQWHQVLYHFDUHXQLWV 3,&8V ZKLOHRQO\
ZDVLQPHGLXPVHFXUHXQLWV,QµORFNHGUHKDELOLWDWLRQ¶VHUYLFHV
DFFRXQWHGIRUDERXWRIDOOLQGHSHQGHQWPHQWDOKHDOWKKRVSLWDOEHG
FDSDFLW\LQWKH8.±VHH7DEOH,QWHUPVRIYDOXHWKHORFNHG
UHKDELOLWDWLRQVHUYLFHVPDUNHWLQWKH8.ZDVHVWLPDWHGDWDERXW PLOOLRQ
LQRXWRIZKLFK PLOOLRQRUDOPRVWZDVSURYLGHGE\WKH
LQGHSHQGHQWVHFWRU
7DEOH,QGHSHQGHQWVHFWRUPHQWDOKHDOWKEHGFDSDFLW\8.
7\SHRIVHUYLFH
0HGLXPVHFXUH
/RZVHFXUH
3,&8
/RFNHGUHKDELOLWDWLRQ
2WKHUQRQVHFXUH
$OORWKHU VHFXULW\OHYHOQRWNQRZQ 
7RWDO

%HG
FDSDFLW\

RI
WRWDO

















6RXUFH/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQGHGLWLRQS
7DEOH$ 

7KH3DUWLHVWROGXV VHH)LJXUH WKDWDVRI)HEUXDU\WKH\KDGWKH
ODUJHVWUHKDELOLWDWLRQEHGFDSDFLW\LQ(QJODQGZLWKDFRPELQHGVKDUHRI>±
@ DSSUR[LPDWHO\>±@&$6DQG>±@&\JQHW IROORZHGE\
$FDGLD*URXSDW>±@+XQWHUFRPEH>±@(O\VLXPDQG6W
$QGUHZ¶VERWKDW>±@DQG%DUFKHVWHUDW>±@

,ELGS
6HH7DEOHIRUDGHVFULSWLRQRIVHFXUHVHUYLFHV6HH$SSHQGL[&IRUDGHVFULSWLRQRIYDULRXVPHQWDOKHDOWK

VHUYLFHV
/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV

&RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQG
HGLWLRQSS 
&DPELDQZDVWKHSLRQHHURIWKHORFNHGUHKDELOLWDWLRQPRGHORIWUHDWPHQWDVDORZHUFRVWRSWLRQWRORZHU
VHFXUHWUHDWPHQW6RXUFH/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.
0DUNHW5HSRUWVHFRQGHGLWLRQS
/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQG
HGLWLRQS
7KH$FDGLD*URXSDFTXLUHG3DUWQHUVKLSVLQ&DUHLQ-XQHDQGWKH3ULRU\*URXSLQ-DQXDU\6RXUFH
6RXUFH/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV &RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUWVHFRQG
HGLWLRQSS±
7KHFRPELQHGVKDUHRIDOORWKHUSURYLGHUVZDV>±@



)LJXUH5HKDELOLWDWLRQEHGV E\SURYLGHU LQGHSHQGHQWKRVSLWDOV LQ(QJODQG±)HEUXDU\


>@
6RXUFH7KH3DUWLHV>@
>@
>>@

6HSWHPEHUWR-DQXDU\ZDVDSHULRGRIKLJK0 $DFWLYLW\ZLWKWKH
H[LWRIWZRSULYDWHHTXLW\JURXSVIURPWKH8.PHQWDOKHDOWKKRVSLWDOVHFWRU
&LQYHQDQG$GYHQW,QWHUQDWLRQDO DQGWKHHQWU\RIWZR86EDVHGWUDGH
EX\HUV $FDGLD+HDOWKFDUHDQG8+6 
3ULYDWHHTXLW\RSHUDWRUVFRQWLQXHWREHDFWLYHLQWKHPHQWDOKHDOWKKRVSLWDO
VHFWRULQWKH8.ZKLFKLVHYLGHQFHGE\WKHUHFHQWGLYHVWPHQWRIVSHFLILF
VLWHVE\$FDGLDWR%&3DUWQHUV DSULYDWHHTXLW\ILUP WRDGGUHVVWKH&0$¶V
FRQFHUQVDERXW$FDGLD¶VDFTXLVLWLRQRI3ULRU\(O\VLXPLVWKHQHZHQWLW\
HVWDEOLVKHGE\%&3DUWQHUVWRRSHUDWHWKHVHVLWHV



7KH3DUWLHVDQGWKHLURSHUDWLRQV
7KH3DUWLHVERWKRSHUDWHLQGHSHQGHQWPHQWDOKHDOWKKRVSLWDOVLQWKH8.
7KLVVHFWLRQSURYLGHVDQRYHUYLHZRIWKH3DUWLHVDQGWKHVHUYLFHVWKH\
SURYLGH)XUWKHUGHWDLOVDUHLQ$SSHQGL[&

&\JQHW
&\JQHWLVLQFRUSRUDWHGLQ(QJODQGDQG:DOHV,WZDVIRXQGHGLQDQG
LVDZKROO\RZQHGVXEVLGLDU\RI8+6&\JQHWRIIHUVDUDQJHRIVHUYLFHVIRU
LQGLYLGXDOVVXIIHULQJIURPDYDULHW\RIPHQWDOKHDOWKFRQGLWLRQV,WGHVFULEHV
LWVHOIDVDSURYLGHURIµVHFXUHDQGVSHFLDOLVWPHQWDOKHDOWKVHUYLFHV¶&\JQHW¶V
WXUQRYHULQWKH8.LQWKH\HDUHQGLQJ'HFHPEHUZDVDURXQG 
PLOOLRQ

7KH3DUWLHVDOVRWROGXVWKDW³WKHVHHVWLPDWHVDUHOLNHO\WRVLJQLILFDQWO\RYHUVWDWHWKHSRVLWLRQRIWKH3DUWLHV´H

PDLOWRWKH&0$2FWREHU
6RXUFH/DLQJ%XLVVRQ0HQWDO+HDOWK+RVSLWDOV

&RPPXQLW\0HQWDO+HDOWK6HUYLFHV8.0DUNHW5HSRUW
VHFRQGHGLWLRQS
$FDGLDDFTXLUHG3DUWQHUVKLSVLQ&DUHIURP&LQYHQLQDQG3ULRU\*URXSIURP$GYHQW,QWHUQDWLRQDOLQ
8+6DFTXLUHG&\JQHWLQ6HSWHPEHU$OSKD+RVSLWDOVLQ
6HH$FDGLD3ULRU\PHUJHULQTXLU\8QGHUWDNLQJVLQOLHXRIUHIHUHQFHDFFHSWDQFHGHFLVLRQ
7KHFRPSDQ\KDVEHHQVXEMHFWWRPDQDJHPHQWEX\RXWVRQPDQ\RFFDVLRQVLQFOXGLQJLQ$XJXVW
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Figure 5: Location of Cygnet’s rehabilitation sites

Source: The Parties

Figure 6 provides the breakdown of Cygnet’s 2016 revenue from
rehabilitation services by specialism.
Figure 6: Cygnet’s revenue from rehabilitation services by specialism – 2016

[]
Source: The Parties

Table 6 provides the breakdown of Cygnet’s rehabilitation wards and beds
by specialism and gender.
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Table 6: Number of Cygnet’s rehabilitation wards
Male/
female

Number
of wards

Number
of beds

Acquired brain injury (ABI)

M
F

-

-

Learning disabilities (LD)

M
F

1

13

Personality disorders (PD)

M
F

6

88

Autistic spectrum disorders (ASD)

M
F

1
-

10
-

Long-term mental health
conditions (LTMH) – adults

M
F

6
5

91
68

Long-term mental health
conditions (LTMH) – elderly

M
F

5
1

59
9

25

338

Treatment type

Total
Source: Merger Notice, pg 9

Cygnet’s financial performance and strategy
Cygnet told us that its core business trading []. In 2014, it averaged []%
occupancy and revenues were £[]. It stated that in 2015 after it was
acquired by UHS,116 Cygnet [], []% in 2015 (revenues of £[]), and
[]% in 2016 (revenues of £[]).117 The increase in revenues mainly
reflected two acquisitions Cygnet completed during 2015, ie Orchard
Portman and Alpha hospitals.
Cygnet’s earnings before interest, tax, depreciation and amortisation
(EBITDA) increased from £[] in 2015 to £[] in 2016.
Table 7: Cygnet – summary financials
£ million

Revenues
EBITDA

2016

2015

2014

[]
[]

[]
[]

[]
[]

Source: Cygnet.

Cygnet told us that the main drivers of its profitability were occupancy levels
(ie the percentage of bed capacity that is in use), price and operating costs.
According to Laing Buisson, Cygnet’s underlying profitability (earnings
before interest, tax, depreciation, amortisation and rent (EBITDAR)) placed it

116
117

Cygnet was acquired by UHS in September 2014.
Net revenue before bad debt. []
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Figure 7: Location of CAS’ sites

Source: The Parties

CAS provides rehabilitation services and ‘step-down’121 community
placements in social care settings to support patients with mental health
diagnoses to move into the community. It told us that it focused on providing
services at the lower end of the security and acuity scale of the care
pathway (see paragraph 2.73).
Figure 8 provides a breakdown of CAS’ revenues by type of mental health
service.
Figure 8: CAS’ revenues by service – 2016

[]
Source: The Parties
Note: []

121 Step-down services include rehabilitation units commissioned by CCGs (which are often described as ’locked
rehabilitation units’); supported accommodation in the community, which may vary from 24-hour staffed support
to ‘floating support’ at various times during the week (commissioned by health and/or social care services).
JCPMH (May 2013), Guidance for commissioners of forensic mental health services.
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In rehabilitation services CAS has 25 sites (see Figure 9) comprising 36
wards and 686 beds.
Figure 9: Location of CAS’ rehabilitation sites

Source: The Parties

Figure 10 provides the breakdown of CAS’ 2016 revenue from rehabilitation
services by specialism.
Figure 10: CAS’ revenue from rehabilitation services by specialism – 2016

[]
Source: The Parties

Table 9 provides the breakdown of CAS’ rehabilitation wards and beds by
specialism and gender.122

122

There are, in total, 686 rehabilitation beds. Source: Merger Notice, p19.
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CAS’ financials reflecting stand-alone profitability of the business, prepared
by Deloitte for the purpose of vendor due diligence, [] – see Table 11.125
Table 11: CAS summary financials
£ million
2016

2015

2014

[]
[]

[]
[]

[]
[]

Revenue
EBITDA
Source: CAS

[]
CAS told us that in early 2016, most of the 2015 improvement works were
complete, and 2016 saw an improvement [].
CAS’ top ten customers account for about []% of its revenues. CCGs
account for []% of its revenues followed by local authorities at []%.126
CAS told us that since 2014, its strategy has focused on [].

Overlap between the Parties’ services
Although the Parties both operate residential care homes, the services they
provide do not give rise to a competitive overlap. CAS’ 44 homes treat adults
with mental health conditions including LD and ASD whereas Cygnet has
two residential nursing homes for the elderly.
The only overlaps between the Parties’ services are in relation to:
(a) CAS’ single low secure facility (in Nottingham); and
(b) Rehabilitation services.127
CAS’ low secure facility only treats male PD patients. The Parties told us
that although Cygnet has a number of low secure mental health hospitals, it
has only one low secure facility providing treatment for female patients with
PD.128

125

According to Deloitte, acquisitions made during 2015 (Woodleigh – acquired in December 2014 and Ansel –
acquired in September 2014) []. []. Ansel is a 24-bed hospital in Nottingham, providing secure services for
men with complex mental health needs, challenging behaviours and PDs.
126 NHS Foundation Trusts, Partnerships Trusts and NHSE accounted for []% of CAS’ revenues.
127 The Parties stated that they do not overlap in relation to (a) medium secure services; (b) CAMHS; (c) acute
psychiatric and PICU services; (d) addiction services, and (h) eating disorder services, since CAS does not have
any mental hospitals that provide these services. Source: Merger Notice, paragraph 16.
128 Merger Notice, paragraph 22.

45

,QUHKDELOLWDWLRQVHUYLFHVWKH3DUWLHVH[SODLQHGWKDWWKHUHLVQRRYHUODS
EHWZHHQWKH3DUWLHVLQUHODWLRQWRWKHWUHDWPHQWRI
D  $%,DV&\JQHWGRHVQRWKDYHDQ\IDFLOLWLHVWKDWRIIHUWKLVVSHFLDOLVPDQG
E  /70+FRQGLWLRQVDIIHFWLQJWKHHOGHUO\DV&$6GRHVQRWKDYHDQ\
IDFLOLWLHVSURYLGLQJWUHDWPHQWWRHOGHUO\SDWLHQWV
,QRXULVVXHVVWDWHPHQWZHQRWHGWKDWWKH3DUWLHVRYHUODSLQWKHVXSSO\RI
UHKDELOLWDWLRQVHUYLFHV LHWRWUHDW3'DQG/70+FRQGLWLRQV WRYDULRXV
FXVWRPHUV)XUWKHUZHVWDWHGWKDWDOWKRXJKWKH3DUWLHVRYHUODSLQWZRRWKHU
VSHFLDOLVPV $6'DQG/' GXHWRWKHODFNRIJHRJUDSKLFDOSUR[LPLW\RIWKH
3DUWLHV¶VLWHVDQGWKHQXPEHUDQGORFDWLRQRIDOWHUQDWLYHSURYLGHUVZHZRXOG
QRWEHLQYHVWLJDWLQJWKHVHIXUWKHUXQOHVVZHUHFHLYHGHYLGHQFHRIFRQFHUQV
$VZHKDYHQRWUHFHLYHGDQ\VXFKHYLGHQFHRUEHHQPDGHDZDUHRIDQ\
FRQFHUQVRXUDQDO\VLVIRFXVHGRQRYHUODSVEHWZHHQWKH3DUWLHVLQIHPDOH
3'DQGPDOH/70+DQGIHPDOH/70+LQRXUFRPSHWLWLYHDVVHVVPHQW

2WKHUSURYLGHUV
7KLVVHFWLRQSURYLGHVDEULHIRYHUYLHZRIWKHRWKHUPDLQSURYLGHUVRIPHQWDO
KHDOWKVHUYLFHV
$FDGLD*URXS
$FDGLDLVDSXEOLFO\WUDGHGSURYLGHURIEHKDYLRXUDOKHDOWKFDUHVHUYLFHVZLWK
RSHUDWLRQVLQWKH86DQGWKH8.
,Q-XQH$FDGLDDFTXLUHG3DUWQHUVKLSVLQ&DUHZKLFKSURYLGHVD
YDULHW\RIEHKDYLRXUDOKHDOWKWUHDWPHQWVHUYLFHVDWRYHUKRVSLWDOV
WKURXJKRXWWKH8.7KHVHLQFOXGHPHGLXPDQGORZVHFXUHVHUYLFHV
LQSDWLHQWUHKDELOLWDWLRQDQGFRPPXQLW\KRXVLQJWRVXSSRUWSDWLHQWV¶UH
LQWHJUDWLRQLQWRWKHFRPPXQLW\,WSURYLGHVDUDQJHRIVSHFLDOLVWVHUYLFHV
ZLWKLQPHQWDOLOOQHVV/'3'$%,DQG$6'
,Q)HEUXDU\$FDGLDDFTXLUHG3ULRU\*URXSZKLFKLVLQFRUSRUDWHGDQG
GRPLFLOHGLQWKH8.3ULRU\SURYLGHVORZVHFXUHDQGPHGLXPVHFXUH
VHUYLFHVUHKDELOLWDWLRQVXSSRUWHGDFFRPPRGDWLRQVHUYLFHVDFXWH

6RXUFH0HUJHU1RWLFHSDUDJUDSK
 $FDGLD+HDOWKFDUHZHEVLWH
 $FDGLD+HDOWKFDUHZHEVLWH8.ORFDWLRQV



SV\FKLDWULFVHUYLFHVFKLOGUHQ¶VVHUYLFHVDGGLFWLRQVWUHDWPHQWDQGVSHFLDOLVW
HGXFDWLRQVHUYLFHV
7KHZRUOGZLGHWXUQRYHUIRU$FDGLDLQWKH\HDUHQGLQJ'HFHPEHU
ZDVELOOLRQ$FDGLD¶VUHYHQXHVIRULWV8.RSHUDWLRQVLQWKH\HDU
HQGLQJ'HFHPEHUZHUHPLOOLRQ PLOOLRQ 7KH
WXUQRYHURI3ULRU\LQWKH\HDUHQGLQJ'HFHPEHUZDV PLOOLRQ
DOORIZKLFKZDVJHQHUDWHGLQWKH8.
)RXU6HDVRQV+HDOWKFDUH+XQWHUFRPEH (OOL,QYHVWPHQWV/WG



(OOL,QYHVWPHQWV/LPLWHGLVDSDUHQWFRPSDQ\RIWKH)RXU6HDVRQV+HDOWK
&DUHJURXSRIFRPSDQLHVFRPSULVLQJ)RXU6HDVRQV+HDOWK&DUH
%ULJKWHUNLQGDQG7KH+XQWHUFRPEH*URXS7KHFRPSDQ\LVXOWLPDWHO\RZQHG
E\IXQGVPDQDJHGE\7HUUD)LUPD,QYHVWPHQWV *3 /LPLWHG$EULHI
GHVFULSWLRQRIWKHWKUHHEXVLQHVVHVLVJLYHQEHORZ
D  )RXU6HDVRQV+HDOWK&DUH±DQDWLRQDOQHWZRUNRIDURXQGKRPHV
RIIHULQJGHPHQWLDFDUHWRJHWKHUZLWKRWKHUVSHFLDOLVWDQGQXUVLQJ
FDSDELOLWLHVWRPHHWWKHDQWLFLSDWHGJURZLQJGHPDQGRISHRSOHUHTXLULQJ
GHPHQWLDFDUH
E  %ULJKWHUNLQG±DJURXSRIKRPHVRIIHULQJHOGHUO\FDUHWRJHWKHUZLWKµKRWHO
VWDQGDUG¶VHUYLFHVDQGDFWLYLW\SURJUDPPHVGHVLJQHGIRUUHVLGHQWVZKR
VHHWKHRSWLRQRIDFDUHKRPHDVDOLIHHQKDQFLQJFKRLFH
F  7KH+XQWHUFRPEH*URXS±VSHFLDOLVWXQLWVSURYLGLQJFDUHWUHDWPHQWDQG
UHKDELOLWDWLRQVHUYLFHVLQPHQWDOKHDOWK$%,DQGQHXURGLVDELOLW\WKDWDUH
FRPSOHPHQWDU\WRDQGLQSDUWQHUVKLSZLWKWKH1+6
7KHWRWDOWXUQRYHUIRUZDV PLOOLRQDQG(%,7'$EHIRUH
H[FHSWLRQDOLWHPVZDV PLOOLRQ7XUQRYHUIRUWKH+XQWHUFRPEH*URXS
ZDV PLOOLRQLQ
(O\VLXP
(O\VLXP+HDOWKFDUHODXQFKHGLQ'HFHPEHU7KHFRPSDQ\EDFNHGE\
%&3DUWQHUVEURXJKWWRJHWKHUVLWHVIURPWKHSRUWIROLRRI3DUWQHUVKLSVLQ&DUH
DQGWKH3ULRU\*URXSZKHQWKHVHZHUHVROGE\$FDGLD+HDOWKFDUH7KH

 $FDGLD3ULRU\PHUJHULQTXLU\'HFLVLRQRQUHOHYDQWPHUJHUVLWXDWLRQDQGVXEVWDQWLDOOHVVHQLQJRIFRPSHWLWLRQ
 $FDGLD$QQXDO5HSRUW
 $FDGLD3ULRU\PHUJHULQTXLU\'HFLVLRQRQUHOHYDQWPHUJHUVLWXDWLRQDQGVXEVWDQWLDOOHVVHQLQJRIFRPSHWLWLRQ
 (OOL,QYHVWPHQWV/LPLWHG$QQXDOUHSRUWDQGFRQVROLGDWHGILQDQFLDOVWDWHPHQWV
 (O\VLXP+HDOWKFDUHZHEVLWH



'HFHPEHU 

transaction value was £320 million.137 In total, the divested sites had 1,000
beds and an estimated annual revenue of £132 million.138
In February 2017, Elysium acquired Raphael Healthcare, which provided low
secure mental health services for women in Newark, Nottinghamshire and a
site in Prescot, Lancashire where it intends to develop children’s services.139
In April 2017, Elysium acquired the Badby Group, a specialist neurodisability care provider for people with neurological illnesses, ABI and spinal
cord injuries.140,141
Elysium provides a range of mental health services including rehabilitation,
acute/PICU, CAMHS and secure services at 22 facilities in the UK. Fourteen
of these facilities provide rehabilitation services.142
St Andrew’s Healthcare143
St Andrew’s Healthcare is the largest not-for-profit provider of mental health
hospitals in the UK. It is positioned at the secure end of the spectrum. St
Andrew’s Healthcare has also diversified into providing locked rehabilitation
services.144
It operates mental healthcare facilities in Northampton, Birmingham,
Nottinghamshire and Essex, providing a range of mental health services
including medium and low secure, locked rehabilitation and community stepdown services.
St Andrew’s Healthcare reported a total income (revenue) of £199.1 million
for 2016 and net income of £7.8 million.145
Barchester Healthcare146
Barchester provides nursing care services for older people in need of
support or for those living with dementia, as well as accommodation and

137

BC Partners website.
Insider Media Limited news story (21 Oct 2016): BC partners agrees £320m deal for 22 Priory clinics.
139 East Midlands Business Link news story (17 February 2017): Newark healthcare business sold to Herts firm.
140 Elysium Healthcare news story (7 April): Patron Capital sells the Badby Group to Elysium Healthcare.
141 Badby Group.
142 Elysium Healthcare: our locations.
143 St Andrew's Healthcare website.
144 LaingBuisson, Mental Health Hospitals & Community Mental Health Services, UK Market Report, second
edition, p96.
145 St Andrew’s Healthcare Annual Report and Financial Statements for the year ended 31 March 2016.
146 Barchester Healthcare website.
138

48

care for people looking for assisted living. It also offers care for adults with a
range of disabilities.
Barchester’s mental health hospitals support adults with a range of mental
health conditions, provide rehabilitation-focused, step-down services.
According to its latest statutory accounts, Barchester’s 2015 turnover was
£535.6 million and its operating profit was £3.0 million.147
Lighthouse Healthcare148
Lighthouse Healthcare offers a range of specialist services to people with
LD, ASD, mental health problems and PDs. Its principal activity is the
provision of LD and mental health services, across both hospital and
residential care settings.
It offers a pathway of integrated care through its six hospitals and five social
care services. Lighthouse Healthcare has services across the East
Midlands, West Midlands, North Lincolnshire and Powys.
Lighthouse Healthcare’s turnover for the year ended 31 March 2016 was
£23.5 million; its operating profit before amortisation and interest was
£3.2 million.149

4.

The Merger and relevant merger situation
On 28 December 2016 Cygnet acquired CAS pursuant to a sale and
purchase agreement (SPA) dated 5 December 2016. The Parties’ operations
remain distinct pending the completion of the CMA’s inquiry.
The SPA followed Cambian’s decision to sell CAS after undertaking a
strategic review of its business, and involved a two-stage sales process. A
summary of the main events that took place in the run-up to the completion
of the Merger and the key terms of the SPA is in Appendix D.

Rationale for the Merger150
The Parties told us that the Merger was largely complementary as it would
broaden the reach of Cygnet across the care pathway, and across different

147

Barchester Healthcare Limited. 2015 Annual Report and Consolidated Financial Statements.
Lighthouse Healthcare website. On 11 August 2017, Lighthouse Healthcare was acquired by Elysium.
149 Lighthouse Health Group Limited. Consolidated Financial Statements, 31 March 2016. Filing History,
Companies House.
150 Further details regarding the rationale for the Merger are in Appendix D.
148
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Relevant merger situation
Pursuant to section 35 of the Act and our terms of reference (Appendix A)
we are required to investigate and report on two statutory questions: whether
a relevant merger situation has been created and if so, whether that has
resulted or may be expected to result in an SLC within any market or
markets in the UK for goods or services.
We address the first of the statutory questions in this section.
Section 23 of the Act provides that a relevant merger situation has been
created if two or more enterprises have ceased to be distinct within the
statutory period for reference157 and either the turnover test or the share of
supply test is satisfied.158
We found that each of the Parties to the Merger provided, and both Cygnet
and now CAS continue to provide services to customers on a commercial
basis. We conclude that each are businesses within the meaning of the Act
and the activities of each are ‘enterprises’ for the purposes of the Act.159
As a result of the Merger, the Cygnet enterprises and the CAS enterprises
have been brought under the common ownership and control of UHS and
have ‘ceased to be distinct’ within the meaning of the Act.160
The Merger completed on 28 December 2016 and was made public on the
same day. The reference was made on 3 May 2017 within the four-month
statutory extension period.161 Accordingly, we conclude that Cygnet and
CAS have ‘ceased to be distinct’ within the statutory timeframe.162
We found that the turnover in the UK for CAS, the enterprise acquired, was
around £142 million. This establishes sufficient connection with the UK to
give us jurisdiction to investigate.

157

As set out in section 24 of the Act.
Section 23 of the Act provides that the value of the turnover in the UK of the enterprise being taken over must
exceed £70 million or, in relation to the supply of goods or services, at least one quarter of all such goods or
services which are supplied or acquired in the UK or a substantial part of the UK are supplied by or to one and
the same person.
159 Section 129(1) and (3) of the Act.
160 Section 26 of the Act.
161 Notice was given on 21 April 2017 that the four-month period would be extended until the earliest of (i) the
giving of the undertakings concerned; (ii) the expiry of the period of ten working days beginning with the first day
after the receipt by the CMA of a notice from Cygnet and UHS, Inc. stating that they did not intend to give the
undertakings; or (iii) the cancellation by the CMA of the extension. On 28 April 2017 Cygnet and UHS gave notice
that they would not give undertakings. The reference on 3 May was therefore within this extended period.
162 Section 24 of the Act.
158
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Conclusion on the relevant merger situation
We therefore conclude that that the Merger has resulted in the creation of a
relevant merger situation.

5.

Market definition
The CMA’s Merger Assessment Guidelines state that the purpose of market
definition in a merger inquiry is to provide a framework for assessing the
competitive effects of a merger. The market definition contains the most
significant competitive alternatives available to customers of the merged
companies.
However, market definition is not an end in itself and it involves an element
of judgement. The boundaries of the relevant market do not determine the
outcome of our analysis of the competitive effects of the merger. In
assessing whether a merger may give rise to an SLC, we may take into
account constraints from outside the relevant market, segmentation within it
and other ways in which certain constraints may be more important than
others.163
The Merger Assessment Guidelines explain that the analysis underpinning
the identification of the market and the assessment of the competitive effects
of a merger overlap, with many of the factors affecting market definition
being relevant to the assessment of competitive effects and vice versa.
Therefore, market definition and the assessment of competitive effects
should not be viewed as distinct analyses.164

Product market
In this case, there are elements of product market definition which may not
generalise across local areas as evidence suggests they depend on the
behaviour of the relevant local group of customers. Consequently, we
consider that direct analysis of competition on a local specific basis is more
appropriate than attempting to generalise findings in the relevant product
market. In practice, the relevant product market is most important for our
initial filtering, via which we identify local areas of potential concern.
The Parties overlap in the supply of rehabilitation services to customers.
Most mental healthcare hospitals are divided into discrete specialised wards.

163

Merger Assessment Guidelines, paragraph 5.2.2.
Assessment Guidelines, paragraph 5.1.1.

164 Merger
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Therefore, patients would in general not be referred to wards not specialising
in treatment for their primary diagnosis.
We considered whether it would be appropriate for PD and LTMH
rehabilitation services to be in the same product market on the basis that
they could represent alternative treatments for some patients. We sought to
understand the proportion of patients who could be treated both at wards
specialising in PD and wards specialising in LTMH.
There are some wards owned by Priory and Elysium described as providing
rehabilitation services for both PD and LTMH. Priory explained that some of
these wards would offer specialist PD services. Others would generally take
patients with a primary diagnosis of LTMH (Priory refers to a ‘mental health
diagnosis’), but patients often presented with co-morbid169 conditions which
might include PD traits. Elysium told us that some LTMH facilities could treat
‘lower risk’ PD patients with less challenging behaviour. We have
incorporated evidence on specific LTMH/PD wards in our local competitive
assessment.
Overall, the evidence received from third parties suggested only a limited
degree of demand-side substitutability between PD and LTMH and that this
may vary from ward to ward. We considered the extent to which specific
LTMH wards provide some competitive constraint on the provision of PD
(and vice versa) in our local competitive assessment.
In calculating shares of supply, for those sites providing treatment for both
conditions in a single ward, we incorporated sensitivity analysis in our
filtering, where on a cautious basis we tested the sensitivity of excluding
these wards from market share calculations for filtering. We then considered
evidence for the actual allocations within specific wards and whether these
could be flexed in the local competitive assessments (see paragraph 9.17
below).
We considered whether it would be appropriate to define a narrower market
within PD or within LTMH. In the referral process the patient’s symptoms and
risk level are often assessed against the ward’s specific patient mix, and
specific wards may have more specialised treatments suitable for specific,
narrower groups of patients.

169 Comorbidity is the presence of one or more additional diseases or disorders co-occurring with (that is,
concomitant or concurrent with) a primary disease or disorder; in the countable sense of the term, a comorbidity
(plural comorbidities) is each additional disorder or disease. The additional disorder may be a behavioural or
mental disorder.
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The Parties set out the differences between these two tiers (see paragraphs
9.41(a) to 9.41(b). They also told us that when the moratorium on new Tier 4
services is lifted, [].
Third parties provided mixed evidence on the extent to which the Parties’ PD
services for female patients can be treated as alternatives and this evidence
varies from ward to ward.172
As our starting point, we took PD as a relevant product market. However, PD
is a complex diagnosis. There are multiple and varied ways in which it can
manifest itself, both by type and acuity of symptoms and in turn the
requirements and approach to treatment for an individual patient.
In light of this complexity, in our competitive assessment we investigated the
degree of differentiation between the Parties’ PD provision in order to assess
the competitive constraints between the Parties.
Delineation by gender
In Acadia/Priory, the CMA distinguished between the supply of rehabilitation
services for patients of different genders on the basis that, from a demandside perspective, mixed gender wards did not represent an alternative for
most patients, and that in most cases patients of one gender would not be
sent to wards treating the other gender.
The CMA also notes that the Department of Health173 requires all providers
of all types of NHS-funded care to make provision for same-sex
accommodation.174 This requirement covers sleeping accommodation,
bathroom/toilet accommodation and day rooms/lounges.
In addition, the CQC has mandated that wards should be single sex for the
dignity and respect of patients. Breaches of the rules on same-sex
accommodation identified during CQC inspections may result in enforcement
action.

172

See paragraphs 9.55 to 9.60 for more detailed discussion
The Chief Nursing Officer and Deputy NHS Chief Executive required all providers of
NHS funded care to declare by 1 April 2011 that all hospital accommodation was same sex. Same sex
accommodation is also mandated under the 1983 Act Code of Practice and the 2014 Regulations. Mixing
however may be justified if it is in the overall best interest of the patient or reflects their personal choice, notably
in a clinical emergency. See, Department of Health, Eliminating Mixed-Sex Accommodation (MSA).
174 Same-sex accommodation is where male and female patients sleep in separate areas and have access to
toilets and washing facilities used only by their own sex. In mixed-sex wards, same-sex accommodation can be
provided either as: (a) single rooms with same-sex toilet and washing facilities (preferably en-suite); (b) multi-bed
bays or rooms occupied solely by either men or women with their own same-sex toilet and washing facilities.
Patients should not need to pass through mixed communal areas or sleeping areas, toilet or washing facilities
used by the opposite sex to get to their own.
173
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The factors likely to affect reconfiguration costs are the change of use
sought, the size of the unit, staffing costs and whether the changes would
require the ward to remain closed during reconfiguration. In most cases, a
ward providing services for one condition and/or gender cannot immediately
provide services for another condition and/or gender, and therefore some
physical conversion is necessary. For this reason, reconfiguration costs are
likely to be lower for specialisms that use the same physical environment
such as LTMH/PD and ASD/LD.
While some specialisms can be treated by the same clinician, other
specialisms may require the deployment of clinicians who specialise in the
treatment of those conditions.
Our investigation confirmed that any reconfiguration between genders or
specialisms would, at a minimum, require that all existing patients in a ward
are moved elsewhere prior to the ward starting to offer treatment of different
specialisms/genders. Given that rehabilitation patients are typically treated
for long periods of time, there are practical difficulties in accommodating
patients during any transition.186
In our view, the incentive for a provider to reconfigure will depend on the
relative profitability of the new and old service. Our analysis of the Parties’
approach to opening or acquiring new wards or reconfiguring existing
wards187 suggests that the key determinant of this relative profitability is the
difference in occupancy that could be achieved through reconfiguration.
In practice, this suggests that reconfiguration is only likely where both:
(a) occupancy at an existing ward was low; and (b) there was sufficient
excess demand for the specialism and gender type to which the ward was
being switched, to achieve a substantial increase in occupancy. In this
regard the CMA notes that many wards already operate at high levels of
occupancy, suggesting this incentive would be limited for these wards.
This is supported by consistent evidence from the Parties and third parties
that the key driver for reconfiguration would be to meet unsatisfied local
demand for a service, rather than to respond to short to medium-term
changes in price or quality.

186 This is consistent with the CMA’s findings in Acadia/Priory: see, for example, paragraphs 349 and 351 of that
decision, which deal, respectively with the practical difficulties of converting wards between specialisms and from
one gender to the other.
187 Sections 8 and 10.
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(O\VLXPWROGXVWKDWVZLWFKLQJZDUGV EHWZHHQHLWKHUWUHDWPHQWVRUJHQGHUV 
ZRXOGSULPDULO\EHPRWLYDWHGE\ORZRFFXSDQF\UDWHVUDWKHUWKDQSULFH
LQFUHDVHVRIWKHRUGHU>@WR>@
%DVHGRQWKHHYLGHQFHGHVFULEHGDERYHZHGHILQHGVHSDUDWHSURGXFW
PDUNHWVE\VSHFLDOLVPDQGJHQGHU:HFRQVLGHUWKDWPDQ\SURYLGHUVZRXOG
EHXQOLNHO\WRKDYHWKHLQFHQWLYHWRUHFRQILJXUHLQUHVSRQVHWRVPDOOFKDQJHV
LQSULFHRUTXDOLW\IRUDSDUWLFXODUVHUYLFHHYHQLILWZDVSRVVLEOHIRUWKHPWR
GRVR
&RQVHTXHQWO\LWLVQRWDSSURSULDWHWRFRQVLGHUFRPELQHGPDUNHWVKDUHV
EDVHGRQVXSSO\VLGHVXEVWLWXWLRQDVWKLVZRXOGDVVXPHVXFKUHFRQILJXUDWLRQ
ZDVOLNHO\+RZHYHUZHFRQVLGHUHGWKHSRVVLELOLW\WKDWVSHFLILFZDUGVPD\
EHUHFRQILJXUHGLQRXUDVVHVVPHQWRISRWHQWLDOFRPSHWLWLRQEHWZHHQWKH
3DUWLHVDQGRIZKHWKHUHQWU\RUH[SDQVLRQE\FRPSHWLWRUVPD\RIIVHWDQ\
HIIHFWVRIWKH0HUJHURQFRPSHWLWLRQ
1+6YHUVXVLQGHSHQGHQWSURYLGHUV
,Q$FDGLD3ULRU\ZHFRQFOXGHGWKDWLQGHSHQGHQWSURYLGHUVGLGQRWIDFH
FRPSHWLWLRQIURP1+6SURYLGHUVDV&&*VZRXOGILUVWVHHNWRSODFHSDWLHQWV
LQ1+6IDFLOLWLHVEHIRUHFRQVLGHULQJRWKHURSWLRQV:HFRQFOXGHGEHFDXVHRI
WKLVWKDWFRPSHWLWLRQRFFXUUHGRQO\EHWZHHQLQGHSHQGHQWSURYLGHUVIRU
µRYHUVSLOO¶SDWLHQWV:HFRQVLGHUWKLVLQPRUHGHWDLOLQWKHIROORZLQJ
SDUDJUDSKV
7KH3DUWLHV¶VXEPLVVLRQV
7KH3DUWLHVVXEPLWWHGWKDW1+6PHQWDOKHDOWKFDUHVHUYLFHVFRPSHWHZLWK
SULYDWHLQGHSHQGHQWSURYLGHUV7KH\GLGQRWDJUHHZLWKWKHILQGLQJVLQ
$FDGLD3ULRU\IRUWKHIROORZLQJUHDVRQV
D  1+6RFFXSDQF\OHYHOVDFURVVDOOPHQWDOKHDOWKVHUYLFHVDUHVLPLODUWRWKH
LQGHSHQGHQWVHFWRUDYHUDJLQJDSSUR[LPDWHO\>±@FRQILUPLQJWKDW
LQGHSHQGHQWSURYLGHUVDUHXVHGEHIRUHDOO1+6EHGVDUHRFFXSLHG
6HYHUDOWUXVWVFRQWDFWHGE\WKH3DUWLHVKDYHUHSRUWHGDYHUDJHRFFXSDQF\
EHORZ



E  ([FOXVLRQRI1+6SURYLGHUVLPSOLHVWKDW&&*V¶UHIHUUDOEHKDYLRXUGRHV
QRWFRPSO\ZLWKWKH'HSDUWPHQWRI+HDOWK$Q\4XDOLILHG3URYLGHU $43 
JXLGDQFH
F  $OWKRXJKFXVWRPHUVFDQHQWHUEORFNFRQWUDFWVZLWK1+6SURYLGHUVWKHUH
KDVEHHQDVXEVWDQWLDOVKLIWDZD\IURPEORFNFRQWUDFWVZLWKWKH
LQWURGXFWLRQRIWKH1DWLRQDO7DULIIZKLFKDSSOLHVWRVHFRQGDU\FDUHDFWLYLW\
VRWKHSKDVLQJRXWRIEORFNFRQWUDFWVZLOOPHDQWKDW1+6SURYLGHUVZKR
KDYHSUHYLRXVO\OHGRQVXFKFRQWUDFWVLQUHVSHFWRIDSURSRUWLRQRIWKHLU
FDSDFLW\ZLOOKDYHWRFRPSHWHIRUDJUHDWHUQXPEHURISDWLHQWVDQGZLOOEH
VXEMHFWWRWKHVDPHRSHUDWLQJUHTXLUHPHQWVDVLQGHSHQGHQWSURYLGHUV LH
PDLQWDLQLQJFDSDFLW\OHYHOVDERYHEUHDNHYHQOHYHOV 7KLVPHDQVWKDWWKH
FRPSHWLWLYHFRQVWUDLQWRI1+6SURYLGHUVZLOORQO\LQFUHDVHRYHUWLPH
G  7KHUHLVHYLGHQFHRIDFWXDOFRPSHWLWLRQZLWK1+6SURYLGHUVVXFKDV
RFFDVLRQVZKHUH1+6WUXVWFDSDFLW\H[SDQVLRQVKDYHLPSDFWHG
RFFXSDQF\DWWKH3DUWLHV¶VLWHVLQWHUQDOGRFXPHQWVUHJXODUO\UHIHUHQFH
FRPSHWLWLRQIURPDQGGHYHORSPHQWVE\1+6WUXVWVLQWKHVDPHZD\LQ
ZKLFKWKH\FRQVLGHUGHYHORSPHQWVLQWKHLQGHSHQGHQWVHFWRU&&*V
ZLOOJHQHUDOO\LQYLWHWKUHHSURYLGHUVWRDVVHVVWKHSDWLHQWDQGDWWHQGD
IXQGLQJSDQHOPHHWLQJDQGWKDWLQWKHLUH[SHULHQFHRQHRIWKHVH
SURYLGHUVZLOORIWHQEHDQ1+6SURYLGHU
H  1+6SURYLGHUVPDNHEHGVDYDLODEOHIRURXWRIDUHDSDWLHQWV6HYHUDO
H[DPSOHVDUHSURYLGHGE\WKH3DUWLHV
I  6RPHIUDPHZRUNDJUHHPHQWVLQFOXGHDPL[WXUHRILQGHSHQGHQWDQG1+6
SURYLGHUVDQGWKDWUHTXLUHPHQWVVHWRXWLQWKH3XEOLF&RQWUDFWV
5HJXODWLRQVPHDQWKDWDZDUGLQJERGLHVXVLQJWKHIUDPHZRUN
DJUHHPHQWPXVWHLWKHU
L  LIDZDUGLQJDVSHFLILFFRQWUDFWZLWKRXWIXUWKHUFRPSHWLWLRQGRVRRQ
WKHEDVLVRIREMHFWLYHFRQGLWLRQVRU
LL  LIDZDUGLQJDFRQWUDFWZLWKIXUWKHUFRPSHWLWLRQGRVRRQWKHEDVLVRI
WKHDZDUGFULWHULDVHWRXWLQWKHIUDPHZRUNDJUHHPHQWLQYLWLQJDOO
FDSDEOHVXSSOLHUVRQWKHDJUHHPHQWWRSDUWLFLSDWH

8QGHU$43DQ\SURYLGHUDVVHVVHGDVPHHWLQJULJRURXVTXDOLW\UHTXLUHPHQWVDQGZKRFDQGHOLYHUVHUYLFHVWR

1+6SULFHVLVDEOHWRGHOLYHUWKHVHUYLFH2QFHWKHRSSRUWXQLW\LVDGYHUWLVHGSURYLGHUVDUHDVVHVVHGXVLQJD
QDWLRQDOO\FRQVLVWHQWTXDOLILFDWLRQSURFHVV)RUPRUHGHWDLOVHH$SSHQGL[%SDUDJUDSKDQGRQZDUGV
>@
>@
)RUPRUHGHWDLORQWKHVHUHJXODWLRQVDQGRWKHUUXOHVJRYHUQLQJPHQWDOKHDOWKVHUYLFHVSURFXUHPHQWVHH
$SSHQGL[%SDUDJUDSKV



(YLGHQFHIURPWKLUGSDUWLHV
:HDVNHGFXVWRPHUVZKHWKHUWKH\FRQVLGHUHGWKDW1+6VHUYLFHVFRPSHWH
ZLWKWKRVHRILQGHSHQGHQWSURYLGHUV:HUHFHLYHGUHVSRQVHVIURP
FXVWRPHUVDFFRXQWLQJIRURIWKHWRWDOUHIHUUDOVWRWKH3DUWLHV¶RYHUODS
VLWHVVLQFHWKHVWDUW2IWKHVHFXVWRPHUV
D  (OHYHQDFFRXQWLQJIRURIWRWDOUHIHUUDOVWRWKH3DUWLHV¶RYHUODSVLWHV
WROGXVWKDW1+6ZDUGVW\SLFDOO\KDYHQRVSDUHFDSDFLW\RUGRQRWRIIHU
UHKDELOLWDWLRQVHUYLFHVZLWKLQWKHUHIHUUDODUHD
E  7ZHOYHDFFRXQWLQJIRURIWRWDOUHIHUUDOVWRWKH3DUWLHV¶RYHUODSVLWHV
IURPWKRVHFXVWRPHUVWKDWUHVSRQGHGVDLGWKH\XVH1+6SURYLGHUVILUVW
DQGUHIHUSDWLHQWVWRLQGHSHQGHQWSURYLGHUVRQO\LI1+6SURYLGHUVGRQRW
KDYHDYDLODELOLW\RUDUHQRWDSSURSULDWHIRUWKHSDWLHQW¶VFRQGLWLRQ
F  )RXUDFFRXQWLQJIRURIWRWDOUHIHUUDOVWRWKH3DUWLHV¶RYHUODSVLWHVIURP
WKRVHFXVWRPHUVWKDWUHVSRQGHGWROGXVWKDWWKHUHIHUUDOSURFHVVSULPDULO\
FRQVLGHUVWKHSDWLHQWV¶QHHGV7KXVERWK1+6DQGLQGHSHQGHQWVHFWRU
FOLQLFVDUHFRQVLGHUHGHTXDOO\EDVHGRQDSSURSULDWHQHVVRIWUHDWPHQW
RIIHUHG
G  7KUHHQRQHRIZKRPKDGUHIHUUHGWRWKH3DUWLHV¶RYHUODSVLWHVVLQFH
JDYHDPELJXRXVDQVZHUV
7KH3DUWLHVLGHQWLILHGZDUGVRSHUDWHGE\1+6WUXVWVSURYLGLQJ
UHKDELOLWDWLRQVHUYLFHVLQWKHDUHDVZKHUHWKH\RYHUODS:HDVNHGWKRVH
1+6WUXVWVUHOHYDQWWRWKH(DVW0LGODQGV<RUNVKLUHDQGWKH+XPEHUDQG
:HVW0LGODQGVRYHUODSVIRUGDWDRQWKHRFFXSDQF\RIWKHVHZDUGVRYHU
WKHODVWWKUHH\HDUV:HDOVRDVNHGZKHWKHUWKHUHDUHDQ\EORFNFRQWUDFWV
UHODWLQJWRWKHZDUGVLQTXHVWLRQDQGZKHWKHULQWKHLUYLHZORFDOFXVWRPHUV
WHQGHGWRILOOWKH1+6ZDUGVEHIRUHFRQVLGHULQJLQGHSHQGHQWSURYLGHUV
7KLUWHHQRXWRIWKH1+6WUXVWVWKDWZHFRQWDFWHGWROGXVWKDWFXVWRPHUV
ZRXOGXVHWKHLU1+6ZDUGVSURYLGLQJUHKDELOLWDWLRQVHUYLFHVILUVWDQGSODFH
SDWLHQWVZLWKLQGHSHQGHQWSURYLGHUVRQO\LIWKH1+6SURYLGHUVGRQRWKDYH
DYDLODELOLW\RUDUHQRWDSSURSULDWHIRUWKHSDWLHQW¶VFRQGLWLRQ7KHWZR

)RUH[DPSOH>@VDLGWKDWORFNHGUHKDELVQRWDYDLODEOHIURPORFDO1+6SURYLGHUVDQGWKHUHIRUHRQO\WKH
LQGHSHQGHQWVHFWRULVFRQVLGHUHG:HKHDUGWKHVDPHIURP>@
>@
>@
 3DUWLHV¶UHVSRQVHWRWKHSKDVHGHFLVLRQ
:HIRFXVHGRQWKRVHDUHDVZKHUHZHKDGJUHDWHVWSRWHQWLDOFRQFHUQ:HGLGQRWSULRULWLVHWKH6RXWK:HVW
DQG6RXWKHUQ:DOHVRYHUODSDVZHGLGQRWKDYHFRQFHUQVLQWKLVDUHDHYHQZLWKRXWDFFRXQWLQJIRU1+6SURYLVLRQ
7KHILIWHHQ1+6WUXVWVZHUHFHLYHGWKLVLQIRUPDWLRQIRU>@



UHPDLQLQJWUXVWVWROGXVWKDWVRPHRIWKHEHGVLQWKHLUUHKDELOLWDWLRQZDUGV
ZRXOGFRPSHWHZLWKLQGHSHQGHQWSURYLVLRQ
D  >@WROGXVWKDWDOOWKHEHGVIRULWV>@ZHUHFRYHUHGE\DEORFNFRQWUDFW
ZLWKLWVORFDOFXVWRPHUVDVSDUWRIWKHPDLQPHQWDOKHDOWKFRQWUDFWLW
KROGVZLWKWKHP+RZHYHULWWROGXVWKDWLWVRWKHUUHKDELOLWDWLRQZDUG
>@LVSDUWRIWKH(DVW0LGODQGV5HKDELOLWDWLRQ)UDPHZRUNDJUHHPHQW
WKH)UDPHZRUN ,WWROGXVWKDWLWVORFDOFXVWRPHUVPD\FKRRVHEHWZHHQ
WKLVXQLWDQGWKRVHSURYLGHGE\LQGHSHQGHQWSURYLGHUVEDVHGRQ
LQGLYLGXDOFOLQLFDOQHHG
E  >@WROGXVWKDWFXVWRPHUVVHHNWRILOOEORFNFRQWUDFWFRPPLVVLRQHG1+6
EHGVILUVWEXWWKDWWKHUHZDVQRVXFKSUHIHUHQFHIRUEHGVQRWFRYHUHGE\
EORFNFRQWUDFW7ZRRILWVZDUGVDQGMXVWXQGHUKDOIRIWKHEHGVLQLWV
WKLUGZDUG >@ ZHUHFRYHUHGE\EORFNFRQWUDFWVOHDYLQJQLQHEHGVIRU
RSHQFRPSHWLWLRQ
7KHHYLGHQFHWKDWFXVWRPHUVZRXOGXVHWKHLU1+6ZDUGVSURYLGLQJ
UHKDELOLWDWLRQVHUYLFHVILUVWDQGSODFHSDWLHQWVZLWKLQGHSHQGHQWSURYLGHUV
RQO\LIWKH1+6SURYLGHUVGRQRWKDYHDYDLODELOLW\RUDUHQRWDSSURSULDWHIRU
WKHSDWLHQW¶VFRQGLWLRQZDVFRUURERUDWHGE\RFFXSDQF\LQIRUPDWLRQSURYLGHG
E\WKHWUXVWV2FFXSDQF\ZDVJHQHUDOO\KLJKIRU1+6SURYLGHUVZLWKWHQRXW
RIWKHSURYLGHUVKDYLQJDYHUDJHRFFXSDQF\UDWHVKLJKHUWKDQIRUDOO
RIWKHLUZDUGV>@WROGXVWKDWLWZDVFRQVLGHULQJSODQVWRUHGXFHWKH
QXPEHURIUHKDELOLWDWLRQEHGVDFURVVLWVZDUGV>@WROGXVFXVWRPHUVPD\
FKRRVHQRWWRILOODYDLODEOHEORFNFRQWUDFWEHGVHLWKHUZKHUHWKHUHLVDFOLQLFDO
QHHGIRUDVSHFLDOLVWSDFNDJHRUHQYLURQPHQWRUZKHUHWKHSDWLHQWZKRLV
SURSRVHGIRUDGPLVVLRQZRXOGQRWEHVXLWHGWRWKHH[LVWLQJSDWLHQWPL[RU
VWDIILQJHVWDEOLVKPHQW
2YHUDOORIWKH1+6WUXVWUHKDELOLWDWLRQEHGVZRXOGEHXVHGE\
FXVWRPHUVEHIRUHLQGHSHQGHQWSURYLGHUVZHUHFRQVLGHUHGRI1+6
7UXVWUHKDELOLWDWLRQEHGVZHUHFRYHUHGE\EORFNFRQWUDFWVZLWKFXVWRPHUV
2XUDVVHVVPHQW
,QRXUYLHZWKHHYLGHQFHIURP1+6WUXVWVDQGFXVWRPHUVVXSSRUWVRXU
FRQFOXVLRQVWKDW1+6SURYLGHUVRIUHKDELOLWDWLRQVHUYLFHVGRQRWLQJHQHUDO
FRPSHWHZLWKLQGHSHQGHQWSURYLGHUVIRUWKHPDMRULW\RIUHIHUUDOV,QWKHYDVW
PDMRULW\RIFDVHVFXVWRPHUVZLOOXVH1+6SURYLGHUVILUVWDQGSODFHSDWLHQWV
ZLWKLQGHSHQGHQWSURYLGHUVRQO\LI1+6SURYLVLRQLVQRWDYDLODEOHRUQRW

7ZR1+67UXVWV>@VWDWHGWKDWWKH\EORFNFRQWUDFWDSURSRUWLRQRIWKHLUEHGVEXWGLGQRWSURYLGHWKH

SURSRUWLRQV:HKDYHH[FOXGHGWKHPIURPWKLVFDOFXODWLRQ



DSSURSULDWHIRUWKHSDWLHQW¶VFRQGLWLRQ:HQRWHWKDWWKHUHDUHVRPH
H[FHSWLRQVWRWKLVZKLFKKDYHEHHQLGHQWLILHGLQWKHHYLGHQFHZHKDYH
UHFHLYHGIURPWUXVWV DVGLVFXVVHGLQSDUDJUDSKDERYH EXWWKHVHDUH
UDUH
:HKDYHFRQVLGHUHGWKH3DUWLHV¶DUJXPHQWVLQOLJKWRIWKHHYLGHQFHUHFHLYHG
IURPWKLUGSDUWLHV
D  ,QRXUYLHZLWLVQRWDQHFHVVDU\FRQGLWLRQWKDWDOO1+6UHKDELOLWDWLRQ
ZDUGVDUHIXOOIRUWKHPQRWWREHFRPSHWLQJZLWKLQGHSHQGHQWSURYLGHUV
&XVWRPHUVKDYHWROGXVWKDWWKH\PD\FRQVLGHULQGHSHQGHQWSURYLGHUV
GHVSLWHKDYLQJDYDLODEOHFDSDFLW\DW1+6UHKDELOLWDWLRQZDUGVZKHUHWKH
VHUYLFHVSURYLGHGDW1+6ZDUGVDUHQRWDSSURSULDWH IRUH[DPSOH
EHFDXVHPRUHVSHFLDOLVWWUHDWPHQWLVUHTXLUHG )RUWKHVHSDWLHQWV1+6
SURYLVLRQZRXOGQRWEHDYLDEOHDOWHUQDWLYHDQGVRLVQRWFRPSHWLQJ
E  :HGRQRWEHOLHYHLWLVSRVVLEOHWRDVVHVVWKHRFFXSDQF\RI1+6
UHKDELOLWDWLRQVHUYLFHVIURPORRNLQJDWWKHRYHUDOORFFXSDQF\DFURVVDOO
1+6PHQWDOKHDOWKVHUYLFHV ZKLFKWKH3DUWLHVWROGXVLV>±@±VHH
SDUDJUDSKDERYH ,QRXUYLHZWKLVHYLGHQFHLVFRQVLVWHQWZLWK1+6
UHKDELOLWDWLRQZDUGVRSHUDWLQJDWQHDUIXOOFDSDFLW\ZLWKDVPDOOQXPEHURI
H[FHSWLRQV:HQRWHWKDWWKHPDMRULW\RIWKH1+6SURYLGHUVZHFRQWDFWHG
KDGUHKDELOLWDWLRQZDUGVWKDWZHUHRSHUDWLQJQHDUIXOOFDSDFLW\DQGWKDW
WKHWZRWKDWZHUHQRWKDYHEORFNFRQWUDFWVZLWKFXVWRPHUV
F  ,QRXUYLHZWKHHYLGHQFHWKH3DUWLHVKDYHSURYLGHGRQFRPSHWLWLRQZLWK
1+6SURYLGHUV DVGHVFULEHGLQSDUDJUDSKDERYH LVFRQVLVWHQW
FXVWRPHUVXVLQJ1+6SURYLGHUVILUVWDQGSODFLQJSDWLHQWVZLWK
LQGHSHQGHQWSURYLGHUVRQO\LIWKH1+6SURYLGHUVDUHQRWDYDLODEOHRUQRW
DSSURSULDWHIRUWKHSDWLHQW¶VFRQGLWLRQ7KHIDFWWKDW1+6WUXVWFDSDFLW\
H[SDQVLRQVKDYHLPSDFWHGRFFXSDQF\DWWKH3DUWLHV¶VLWHVUHIOHFWVZKDW
ZHZRXOGH[SHFWWRVHHLIFXVWRPHUVFKRRVHWRXVH1+6SURYLGHUVILUVW,Q
RXUYLHZWKLVHYLGHQFHUHIOHFWVDRQHRIIVKLIWLQWKHRYHUDOOGHPDQGIRU
SULYDWHSURYLVLRQRIUHKDELOLWDWLRQVHUYLFHVUDWKHUWKDQLPSO\LQJRQJRLQJ
FRPSHWLWLRQEHWZHHQ1+6WUXVWVDQGLQGHSHQGHQWSURYLGHUV*LYHQWKDW
1+6SURYLVLRQPD\DIIHFWGHPDQGIRULQGHSHQGHQWSURYLGHUVWKHIDFWWKDW
LQWHUQDOGRFXPHQWVUHIHUWR1+6SURYLGHUVLVDOVRXQVXUSULVLQJ:HKDYH
KHDUGIURPWKH3DUWLHVLQWKHFRQWH[WRIWKHLU3'VHUYLFHVWKDWWKHIDFW
WKDWFXVWRPHUVPD\VHHNDVVHVVPHQWVIURPPXOWLSOHSURYLGHUVWRILQGRXW



ZKDWVRUWRIVHUYLFHPD\EHDSSURSULDWHIRUWKDWSDWLHQWGRHVQRWLPSO\D
WUDGHRIIEHWZHHQWKRVHSURYLGHUV
G  $OORIWKH1+6WUXVWVZHKHDUGIURPKDGEORFNFRQWUDFWVZLWKFXVWRPHUV
FRYHULQJQHDUO\DOORIWKHEHGVLQWKHLUUHKDELOLWDWLRQZDUGV7KHVHEORFN
FRQWUDFWVPHDQFXVWRPHUVZRXOGXVHWKHVHEHGVILUVWZKHQWKH\DUH
DSSURSULDWHIRUWKHSDWLHQW7KHSUHYDOHQFHRIEORFNFRQWUDFWVLVQRW
FRQVLVWHQWZLWKWKH3DUWLHV¶VXEPLVVLRQWKDWWKHUHKDVEHHQDVXEVWDQWLDO
VKLIWDZD\IURPWKHP,QRXUYLHZLWLVWRRVSHFXODWLYHWRDVVXPHWKDWWKH
SKDVLQJRXWRIEORFNFRQWUDFWVZRXOGUHVXOWLQVXIILFLHQWFRPSHWLWLRQ
EHWZHHQ1+6SURYLGHUVDQGLQGHSHQGHQWSURYLGHUVLQWLPHWRUHVROYHDQ\
DGYHUVHHIIHFWVRIWKH0HUJHU
H  6LPLODUO\LWGLGQRWDSSHDUWRXVWKDWWKH'HSDUWPHQWRI+HDOWK$43
JXLGDQFHZRXOGUHVXOWLQDQLPPLQHQWFKDQJHWRWKHFXVWRPHUEHKDYLRXU
ZHREVHUYHG:HXQGHUVWDQGWKDWWKH$43SROLF\SULPDULO\DLPVWR
LQFUHDVHSDWLHQWV¶FKRLFH0RUHRYHUZHQRWHWKDWFXUUHQWO\WKHUHLVQR
VWULFWUHTXLUHPHQWIRUFXVWRPHUVWRFKDQJHWKHLUSURFXUHPHQWEHKDYLRXUWR
WKH$43PRGHODQGWKDW&&*VLQSDUWLFXODUKDYHEHHQVORZLQDSSO\LQJ
WKLVSROLF\DVWKH3DUWLHVKDYHDFNQRZOHGJHG
I  :HQRWHWKHWKUHHH[DPSOHVSURYLGHGE\WKH3DUWLHVRI1+6SURYLGHUV
PDNLQJFDSDFLW\DYDLODEOHIRURXWRIDUHDSODFHPHQWV,QRXUYLHZWKHVH
H[DPSOHVDUHFRQVLVWHQWZLWKWKHHYLGHQFHIURPFXVWRPHUVZKLFK
LGHQWLILHVDVPDOOQXPEHURIH[FHSWLRQDOFDVHVZKHUH1+6SURYLGHUVPD\
EHFRPSHWLQJZLWKLQGHSHQGHQWSURYLGHUV
&RQFOXVLRQRQFRPSHWLWLRQIURP1+6SURYLGHUV
:HKDYHIRXQGWKDWFXVWRPHUVXVH1+6SURYLVLRQILUVWZKHUHLWLVDYDLODEOH
DQGDSSURSULDWHIRUWKHSDWLHQWEHIRUHFKRRVLQJEHWZHHQLQGHSHQGHQW
SURYLGHUV:HKDYHWKHUHIRUHQRWLQFOXGHG1+6SURYLGHUVZLWKLQWKHUHOHYDQW
SURGXFWPDUNHW+RZHYHUZHQRWHWKDWWKHUHDUHUDUHH[FHSWLRQVWRWKLV:H
FRQVLGHUWKHH[WHQWWRZKLFKWKHVHH[FHSWLRQVSURYLGHDFRPSHWLWLYH
FRQVWUDLQWLQRXUDVVHVVPHQWRIFRPSHWLWLRQLQORFDORYHUODSDUHDVDQG
ZKHUHUHOHYDQWLQFOXGHWKHPLQRXUPDUNHWVKDUHFDOFXODWLRQV

 5HVSRQVHWRSKDVHGHFLVLRQSDUDJUDSK
6HHDOVR6HFWLRQSDUDJUDSKV
,QSDUWLFXODUZHQRWHWKDWµOLPLWHGHQWKXVLDVPDWDQDWLRQDOOHYHO¶DQG¶SDWFK\XVHRILWDWDORFDOOHYHO¶KDYH

EHHQSXEOLFO\UHSRUWHG7KH.LQJ¶V)XQG 0DUFK ,VWKH1+6EHLQJSULYDWLVHG"
6HHDOVR$SSHQGL[%SDUDJUDSKV±



*HRJUDSKLFPDUNHW
,QWURGXFWLRQ
7KHJHRJUDSKLFPDUNHWDLPVWRLGHQWLI\RQO\WKHPRVWVLJQLILFDQWFRPSHWLWLYH
DOWHUQDWLYHVDYDLODEOH\HWQHHGVWRLQFOXGHDWOHDVWWKHFRPSHWLWRUVUHOHYDQW
WRVDWLVI\WKHK\SRWKHWLFDOPRQRSROLVWWHVW7KHJHRJUDSKLFPDUNHW
GHILQLWLRQGRHVQRWOHDGPHFKDQLVWLFDOO\WRWKHRXWFRPHRIWKHORFDO
FRPSHWLWLYHDVVHVVPHQWZKLFKZLOOWDNHDFFRXQWRISRVVLEOHFRQVWUDLQWVERWK
LQVLGHDQGRXWVLGHRIWKHPDUNHW
$VZLWKWKHSURGXFWPDUNHWGHILQLWLRQZHQRWHWKDWWKHUHDUHHOHPHQWVRI
JHRJUDSKLFPDUNHWGHILQLWLRQZKLFKPD\QRWJHQHUDOLVHDFURVVORFDODUHDVDV
WKH\GHSHQGRQWKHEHKDYLRXURIWKHUHOHYDQWORFDOJURXSRIFXVWRPHUV
&RQVHTXHQWO\ZHFRQVLGHUWKDWLQPDQ\FDVHVGLUHFWDQDO\VLVRIFRPSHWLWLRQ
RQDORFDOVSHFLILFEDVLVLVPRUHDSSURSULDWHWKDQDWWHPSWLQJWRJHQHUDOLVH
ILQGLQJVLQWKHJHRJUDSKLFPDUNHWGHILQLWLRQ
:HWHVWWKHVHQVLWLYLW\RIWKHJHRJUDSKLFPDUNHWGHILQLWLRQLQWKHOLJKWRI
HYLGHQFHRIFXVWRPHUV¶UHVSRQVHVFRPSHWLWLYHGHFLVLRQVDQGOLQNVEHWZHHQ
GLVWDQFHDQGPDUNHWRXWFRPHVVXFKDVSULFHDQGTXDOLW\
,QWKHIROORZLQJVHFWLRQVZHVHWRXWRXUDSSURDFKWRYDULRXVPHWKRGRORJLFDO
LVVXHVLQJHRJUDSKLFPDUNHWGHILQLWLRQLQFOXGLQJ
D  WKDWJHRJUDSKLFGHILQLWLRQIRUILOWHULQJVKRXOGIRFXVRQSDWLHQWGLVWDQFH
FDWFKPHQWDUHDVUDWKHUWKDQRQFXVWRPHUGHILQHGDUHDVIRUSUDJPDWLF
UHDVRQV
E  WKDWZHFDQUHO\RQFXVWRPHUORFDWLRQGDWDDVDSUR[\IRUSDWLHQWORFDWLRQ
GDWD
F  WKDWDYHUDJHFDWFKPHQWDUHDVDUHDPRUHDSSURSULDWHVWDUWLQJSRLQWWKDQ
VLWHVSHFLILFFDWFKPHQWDUHDVSDUWLFXODUO\ZKHQDFFRXQWLQJIRUWKHLPSDFW
RIFDSDFLW\FRQVWUDLQWV
G  WKDWWKHDSSURSULDWHSDWLHQWGLVWDQFHIRURXUJHRJUDSKLFPDUNHWLV
PLOHVDQG
H  WKDWZHVKRXOGXVHSXEOLFWUDQVSRUWWLPHVDQGGULYHWLPHVLQDQGDURXQG
/RQGRQ

 0HUJHU$VVHVVPHQW*XLGHOLQHVSDUDJUDSK
 0HUJHU$VVHVVPHQW*XLGHOLQHVSDUDJUDSK



Methodology
The geographic market definition is the smallest area over which a
hypothetical monopolist provider would be able to significantly increase
prices above the current level (or reduce quality below it).
In principle, geographic market definition is motivated by the underlying
relationship between customer preferences over distance and the other
factors over which providers compete, such as price and quality. This
relationship determines the distance at which customers would decide to
accept a small but significant price rise (or fall in quality) rather than seek an
alternative more distant provider.
A pragmatic approach to identify geographic markets is the use of catchment
areas, ie the area over which the providers’ customers originate. The Merger
Assessment Guidelines state that while catchment areas are a pragmatic
approximation for a candidate market to which the hypothetical monopolist
test can be applied, the use of catchment areas is not an alternative
conceptual approach.205
In this case, we consider that an approach to geographic definition based on
catchment areas is the only practical approach available for filtering. Below
we discuss methodological issues with the use of catchment areas in this
inquiry and how our approach seeks to mitigate them, primarily through
employing cautious assumptions that are then tested in more detail in our
local competitive assessments.
Patient distance catchment areas versus customer-defined areas
As set out above and in more detail in Section 7, CCGs, NHS trusts and
local authorities are the customers for rehabilitation services. The
geographic market definition is therefore determined in practice
predominately by how these customers make their choices.
In this section, we consider how location affects customer behaviour and
how this should affect our approach to geographic market definition.
Customer behaviour
We asked customers if they had a typical area or distance within which they
would attempt to keep rehabilitation patients (our customer questionnaire is
discussed in more detail in 7.11 to 7.19 below). Of the 46 customers who

205

Merger Assessment Guidelines, paragraph 5.2.25.
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UHVSRQGHGWRWKLVTXHVWLRQVWDWHGWKDWWKH\GLGKDYHDW\SLFDODUHDRU
GLVWDQFHDQGVDLGWKH\GLGQRW
&XVWRPHUVZHUHDVNHGKRZWKH\GHILQHGWKHVHDUHDV7KH\JDYHDYDULHW\RI
DQVZHUVVRPHIRFXVHGRQGULYHWLPHRUGLVWDQFHIURPWKHSDWLHQWLQFOXGLQJ
WKDWWKH\ZRXOGHQGHDYRXUWRNHHSSDWLHQWVDVFORVHWRIDPLO\DVSRVVLEOH
RWKHUVGHILQHGWKHLUDUHDVEDVHGRQFRXQW\ERUGHUV
$QH[DPSOHRIDQDUHDLVWKDWFRYHUHGE\&&*VRQWKH)UDPHZRUNLQ(DVW
0LGODQGV7KHGLIIHUHQW&&*VRQWKH)UDPHZRUNKDYHJURXSHGWRJHWKHU
WRSUHQHJRWLDWHSUHIHUHQWLDOWHUPVZLWKSURYLGHUVZLWKLQDIDLUO\ZLGHDUHD
VKRZQLQWKHPDSEHORZ
)LJXUH(DVW0LGODQGVIUDPHZRUNDUHD

6RXUFH3DUWLHV
1RWH6KDGHGDUHDVUHSUHVHQWVWKHJHRJUDSKLFDUHDFRYHUHGE\WKH)UDPHZRUN6LQFHWKLVPDSZDVSURGXFHG&RUE\DQG1HQH
KDYHOHIWWKH)UDPHZRUN

,QDGGLWLRQWRPLQLPLVLQJGLVWDQFHIURPWKHSDWLHQW¶VKRPHFXVWRPHU
SUHIHUHQFHVDUHDIIHFWHGE\RWKHUIDFWRUVLQFOXGLQJ
D  FXVWRPHUV¶H[LVWLQJUHODWLRQVKLSVZLWKSURYLGHUVLQFOXGLQJSUHQHJRWLDWHG
DJUHHPHQWVZLWKWKHVHSURYLGHUVDQGWKHLUOLQNVZLWKWKHORFDOFRPPXQLW\
DQGORFDOIDFLOLWLHV


E  FDUHFRRUGLQDWRUV¶UHFRPPHQGDWLRQVWRSDQHOVLQWHUPVRIWKHLU
SUHIHUUHGFKRLFHRISURYLGHU FRQVLGHULQJDWWLPHVSDWLHQWV¶IDPLOLHV¶
DQGRUIULHQGV¶SUHIHUHQFHV 
F  IDFWRUVZKLFKPLJKWEHVSHFLILFWRWKHSDWLHQWIRUH[DPSOHIRUFHGRXWRI
DUHDSODFHPHQWIRUSDWLHQWVZKRPD\KDYHLVVXHVZLWKVXEVWDQFHDEXVH
DQGKDYHFRQWDFWVLQWKHORFDODUHDDQG
G  SUHQHJRWLDWHGDJUHHPHQWVZLWKFHUWDLQSURYLGHUVZKRDUHZLWKLQWKH
ORFDODUHDZKHUHWKRVHFXVWRPHUVZRXOGW\SLFDOO\UHIHUSDWLHQWV
&XVWRPHUVH[SUHVVHGSUHIHUHQFHVWRXVHWKHVHSURYLGHUVZKHUH
SRVVLEOH
RIFXVWRPHUVVDLGWKDWWKHUHZHUHFLUFXPVWDQFHVZKHUHSDWLHQWVZRXOG
EHSODFHGEH\RQGWKHLUW\SLFDOUHIHUUDODUHD&XVWRPHUVSURYLGHGVHYHUDO
UHDVRQVIRUVXFKRXWRIDUHDSODFHPHQWVWKHWZRPRVWFRPPRQEHLQJWR
ILQGPRUHVSHFLDOLVWVHUYLFHVRUEHFDXVHRIDODFNRIORFDOFDSDFLW\
%\ZD\RIH[DPSOH>@VXEPLWWHGWKDWSODFHPHQWVDUHPDGHLQ
SDUWQHUVKLSZLWKWKHSDWLHQWDQGFDUHUVWRILQGWKHPRVWFOLQLFDOO\HIIHFWLYH
WUHDWPHQW1RUPDOO\WKLVZRXOGEHZLWKLQDPLOHVUDGLXVEXWPD\EH
IXUWKHU
,QRXWRIDUHDSODFHPHQWVFXVWRPHUVZRXOGW\SLFDOO\VHHNWRUHWXUQSDWLHQWV
DVVRRQDVSRVVLEOHEDFNLQDUHDDQGLQWRWKHORFDOFRPPXQLW\
2XUDSSURDFK
$VVKRZQDERYHFXVWRPHUSUHIHUHQFHVDQGEHKDYLRXUVYDU\VLJQLILFDQWO\
$VDUHVXOWLWLVQRWSRVVLEOHWRGHWHUPLQHV\VWHPDWLFDOO\WKHERXQGDULHVRI
ORFDWLRQVZKLFKDUHFRQVLGHUHGLQDUHDDQGRXWRIDUHD,QDGGLWLRQZHQRWH
WKDWWKH3DUWLHVKDYHDZLGHUDQJHRIFXVWRPHUVUHIHUULQJWRHDFKRIWKHLU
KRVSLWDOVZKRPD\KDYHSUHIHUHQFHVWKDWDUHVSHFLILFWRORFDOGHPDQGDQG
VXSSO\FKDUDFWHULVWLFV&RQVHTXHQWO\WKLVDSSURDFKLVQRWSUDFWLFDOIRU
ILOWHULQJ
,QVWHDGRXUDSSURDFKWRILOWHULQJZDVWRXVHFDWFKPHQWDUHDVEDVHGRQWKH
GLVWDQFHEHWZHHQSURYLGHUV¶VLWHVDQGSDWLHQWORFDWLRQ7RDFFRXQWIRU
LGLRV\QFUDWLFFXVWRPHUEHKDYLRXULQGLIIHUHQWDUHDVZHFRQVLGHUHGHYLGHQFH
RQKRZFXVWRPHUVVHHWKHLUFDWFKPHQWDUHDVLQRXUORFDOFRPSHWLWLYH
DVVHVVPHQW

>@



&XVWRPHUORFDWLRQGDWDDVSUR[\IRUSDWLHQWORFDWLRQGDWD
>@%RWKWKHSDUWLHVKRZHYHUFROOHFWDQGSURYLGHGLQIRUPDWLRQRQ&&*V
ZKLFKDUHW\SLFDOO\UHVSRQVLEOHIRUWKHDUHDLQZKLFKWKHSDWLHQWLVORFDWHG
)RUWKHVHUHDVRQVZHKDYHUHOLHGRQFXVWRPHUORFDWLRQDVDSUR[\IRU
SDWLHQWORFDWLRQGDWD
7KH3DUWLHVVXEPLWWHGWKDWWKHFDWFKPHQWDUHDGDWDLVVXEMHFWWR
VLJQLILFDQWXQFHUWDLQW\DV
D  &&*VRIWHQFRYHUODUJHJHRJUDSKLFDUHDV
E  6RPH&&*VXVHIUDPHZRUNDJUHHPHQWVZKHQVHOHFWLQJSURYLGHUV
F  6RPH&&*VFRRUGLQDWHSDWLHQWUHIHUUDODQGIXQGLQJ HJZLWKLQWKH
)UDPHZRUNDJUHHPHQW DQGDUHWKHUHIRUHRYHUUHSUHVHQWHGLQWKHSDWLHQW
GDWD>@
)RUWKHPDMRULW\RIFDVHVLQDGGLWLRQWREHLQJWKHRQO\SUDFWLFDORSWLRQGXHWR
GDWDDYDLODELOLW\ZHFRQVLGHUHGWKDWGLVWDQFHVEDVHGRQ&&*V¶SRVWFRGH
GDWDDUHOLNHO\WREHDQDSSURSULDWHPHDVXUHIRUWKHSXUSRVHRIJHRJUDSKLF
PDUNHWGHILQLWLRQ,QPDQ\FDVHV&&*ORFDWLRQLVOLNHO\WREHDJRRGSUR[\
IRUSDWLHQWORFDWLRQ DVPDQ\&&*DUHDVDUHUHODWLYHO\VPDOODQGSDWLHQWVDUH
ORFDWHGZLWKLQWKHDUHD ,QDGGLWLRQDVGLVFXVVHGDERYHFXVWRPHUFKRLFHLQ
WKLVPDUNHWLVGHWHUPLQHGE\FXVWRPHUEHKDYLRXUUDWKHUWKDQSDWLHQW
ZLOOLQJQHVVWRWUDYHO:KLOHRQHIDFWRUWKDWGULYHVWKLVFKRLFHLVWKH
SUHIHUHQFHWRPLQLPLVHWKHGLVWDQFHEHWZHHQWKHFKRVHQSURYLGHUDQGWKH
SDWLHQW¶VKRPHDGGUHVVWKLVLVQRWWKHRQO\IDFWRU2XUGLVFXVVLRQVZLWK
FXVWRPHUVVXJJHVWHGWKDWWKHLUFKRLFHVDUHRIWHQGHWHUPLQHGWRDODUJH
H[WHQWE\WKHLUH[LVWLQJUHODWLRQVKLSVZLWKSURYLGHUVDQGSUHYLRXVH[SHULHQFH
RIWKHP
:HQRWHWKH3DUWLHV¶DUJXPHQWVDERXWKRZWKHXVHRI&&*ORFDWLRQGDWDFDQ
UHVXOWLQELDVZKHUHFHUWDLQ&&*VDUHPDNLQJUHIHUUDOGHFLVLRQVRQEHKDOIRI
RWKHUV>@:HEHOLHYHWKDWRXUDSSURDFKRIFRQVLGHULQJDYHUDJHUDWKHUWKDQ
VLWHVSHFLILFFDWFKPHQWDUHDVPLWLJDWHVWKLVELDV

7KH3DUWLHVSURYLGHGGDWDRQWKHLUSDWLHQWV¶IXQGHU>@&&*ORFDWLRQLQWKHSDVWWKUHH\HDUVXQWLO'HFHPEHU

>@
 5HVSRQVHWRSKDVHGHFLVLRQSDUDJUDSKF





$YHUDJHFDWFKPHQWDUHDVUDWKHUWKDQVLWHVSHFLILFFDWFKPHQWDUHDV
2XUXVXDOVWDUWLQJSRLQWLQPHUJHUVLQORFDOPDUNHWVLVWRFDOFXODWHDQ
DYHUDJHFDWFKPHQWDUHDDQGDSSO\WKLVFDWFKPHQWDUHDWRLGHQWLI\
FRPSHWLWRUVRUPHDVXUHFRQFHQWUDWLRQDFURVVDOORIWKHPHUJLQJSDUWLHV¶
RYHUODSV7KHUHDVRQIRUXVLQJDFRQVLVWHQWDYHUDJHFDWFKPHQWDUHDLV
WKDWLWVKRXOGFDSWXUHDFRQVLVWHQWUHODWLRQVKLSEHWZHHQFXVWRPHUEHKDYLRXU
LHWKHUHODWLRQVKLSEHWZHHQSUHIHUHQFHRYHUGLVWDQFHDQGSUHIHUHQFHVRYHU
RWKHUIDFWRUV6RPHSUHYLRXVFDVHVKDYHGLIIHUHQWLDWHGEHWZHHQFXVWRPHU
EHKDYLRXULQXUEDQDQGUXUDODUHDV ZLWKZLGHUFDWFKPHQWDUHDVEHLQJXVHG
LQWKHODWWHU EXWUDUHO\DUHVLWHVSHFLILFFDWFKPHQWDUHDVXVHG
+RZHYHULQWKLVLQTXLU\ZHFRQVLGHUHGZKHWKHUVLWHVSHFLILFFDWFKPHQW
DUHDVPD\EHPRUHDSSURSULDWHGXHWRWKHVSHFLILFVDQGYDULHW\RIFXVWRPHU
EHKDYLRXULQGLIIHUHQWDUHDV
$WSKDVHWKH&0$WRRNDFDXWLRXVDSSURDFKWRDVVHVVWKHJHRJUDSKLF
PDUNHW,WIROORZHGWKUHHVWHSV
D  )LUVWLQLWVILOWHUVKDUHVRIVXSSO\ZLWKLQµVWHSSHGFDWFKPHQWV¶IURP
PLOHVWRPLOHVLQPLOHLQFUHPHQWVURDGGLVWDQFHVZHUH
FRQVLGHUHGIURPHDFKVLWH
E  6HFRQGLQLWVVLWHOHYHODVVHVVPHQWLWWKHQXVHGHLWKHUWKH L VLWH
VSHFLILFFXVWRPHUFDWFKPHQWDUHDIRUHDFKWUHDWPHQWDQGJHQGHU
IRUHDFKVLWHRU LL WKHDYHUDJHRILWVFDWFKPHQWDUHDVE\WUHDWPHQW
DQGJHQGHUGHSHQGHQWRQWKHPRUHFRQVHUYDWLYHRIWKHPHDVXUHV
F  )LQDOO\VHQVLWLYLW\FKHFNVZHUHFRQGXFWHGZLWKLQDQGPLOHVRIERWK
VLWHVSHFLILFDQGDYHUDJHFDWFKPHQWDUHDVURXQGHGWRWKHQHDUHVW
PLOHV
%HORZZHVHWRXWWKH3DUWLHV¶VXEPLVVLRQVDQGFRQVLGHUWKHLPSDFWRI
FDSDFLW\FRQVWUDLQWVRQWKHDSSURSULDWHFDWFKPHQWDUHDWRXVHEHIRUHVHWWLQJ
RXWRXUDSSURDFK

 5HWDLO0HUJHUV&RPPHQWDU\SDUDJUDSK
7KHDSSURDFKIROORZVFORVHO\WKHPRVWUHFHQWPHQWDOKHDOWKFDUHPHUJHU

$FDGLD3ULRU\ 

,WXVHGWHQGLIIHUHQWJHRJUDSKLFDOIUDPHVRIUHIHUHQFHIRUWKHILOWHULQFOXGLQJFRPSHWLWRUVZLWKLQWKHIROORZLQJ
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3DUWLHV¶VXEPLVVLRQV
7KH3DUWLHVDUJXHGWKDWDQDYHUDJHGLVWDQFHFDWFKPHQWDUHDRIDOOWKHVLWHV
RIHDFKSURYLGHUE\WUHDWPHQWVKRXOGEHXVHG7KH\VDLGWKDWLWZDVPRUH
UREXVWWRXVHWKHDYHUDJHRIDOOWKHLUVLWHVEHFDXVHHDFKVLWHKDVDOLPLWHG
DPRXQWRIGDWDGXHWRORZWXUQRYHURISDWLHQWVWKHUHOLDQFHRQWKH&&*
SRVWFRGHLQVWHDGRISDWLHQWKRPHDGGUHVVLQWURGXFHVXQFHUWDLQW\DQG
DYHUDJHILJXUHVEHWWHUUHSUHVHQWWKHFXVWRPHUV¶EHKDYLRXURYHUWLPH7KH
3DUWLHVDUJXHGWKDWWKHFDXWLRXVDSSURDFKHPSOR\HGDWSKDVHZDV
D  LQFRQVLVWHQWLQPL[LQJWUHDWPHQWDYHUDJHDQGVLWHVSHFLILFFDWFKPHQW
DUHDV
E  VHQVLWLYHWRVPDOOFKDQJHVLQWKHQXPEHURISDWLHQWVFRQVLGHUHG
F  OLNHO\WRXQGHUVWDWHWKHVFRSHRIWKHJHRJUDSKLFDOPDUNHWRYHUZKLFKD
K\SRWKHWLFDOPRQRSROLVWZRXOGEHDEOHWRUDLVHSULFH
&DSDFLW\FRQVWUDLQWV
$VGLVFXVVHGIXUWKHULQSDUDJUDSKVWREHORZFDSDFLW\FRQVWUDLQWV
DUHDFRPPRQIHDWXUHRIWKHPDUNHWIRUUHKDELOLWDWLRQVHUYLFHV$VKRUWDJHRI
ORFDOO\DYDLODEOHVXSSO\PHDQVWKDWFXVWRPHUVPD\UHIHUWKHLUSDWLHQWVWR
ORFDWLRQVIXUWKHUDZD\WKDQWKHLUXQGHUO\LQJSUHIHUHQFHVRYHUGLVWDQFHZRXOG
GLFWDWH7KLVPHDQVWKDWUHJLRQVZLWKUHODWLYHO\DEXQGDQWVXSSO\PD\UHFHLYH
SDWLHQWVIURPIXUWKHUDZD\ZKRKDYHEHHQXQDEOHWRILQGDQDYDLODEOHORFDO
EHGLQDUHDVZLWKUHODWLYHVXSSO\VKRUWDJHV)RUDUHDVZLWKVXSSO\VKRUWDJHV
QRWDEO\WKH6RXWK:HVWRI(QJODQGFXVWRPHUVSURYLGHGVXEVWDQWLDOO\JUHDWHU
PD[LPXPW\SLFDOGLVWDQFHVWRUHIHUSDWLHQWVVRPHWLPHVRIDKXQGUHGPLOHV
DQGDERYH
&DSDFLW\FRQVWUDLQWVFDQFUHDWHELDVLQWKHXVHRIFDWFKPHQWDUHDVWR
LGHQWLI\FRPSHWLWRUVWREHLQFOXGHGLQWKHJHRJUDSKLFPDUNHW7KHXVHRI
FDWFKPHQWDUHDVWRLGHQWLI\WKHFRPSHWLWRUVZLWKLQWKHJHRJUDSKLFPDUNHWLV
PRWLYDWHGE\WKHIDFWWKDWFXVWRPHUVZRXOGW\SLFDOO\FRQVLGHUWKRVH
FRPSHWLWRUVQHDUHUWKHLUSRLQWRIRULJLQDVVXEVWLWXWHV+RZHYHULQWKLVFDVH
WKHUHDVRQWKDWVRPHSDWLHQWVDUHEHLQJVHQWPXFKIXUWKHUDZD\PD\RIWHQ
EHEHFDXVHWKHQHDUE\SURYLGHULVFDSDFLW\FRQVWUDLQHG:LGHVLWHVSHFLILF
FDWFKPHQWDUHDVFRQVHTXHQWO\PD\RIWHQEHWKHUHVXOWRIFDSDFLW\

 0HUJHU1RWLFHSDUDJUDSK
'HYRQ3DUWQHUVKLS1+67UXVW$YRQDQG:LOVKLUH1+6%DWKDQG1RUWK(DVW6RPHUVHW



FRQVWUDLQWVLQDGMRLQLQJDUHDV,QWKHVHFDVHVLWPLJKWEHLQDSSURSULDWHWR
LQFOXGHFRPSHWLWRUVIURPWKHVHDUHDV
2XUDSSURDFK
7KHUHDUHPHWKRGRORJLFDOLVVXHVERWKZLWKVLWHVSHFLILFFDWFKPHQWDUHDVDQG
ZLWKDYHUDJHFDWFKPHQWDUHDV,QWKHFDVHRIVLWHVSHFLILFFDWFKPHQWDUHDV
ZHQRWHWKDW
D  7KHVHDUHDVZLOOEHJUHDWHULIFRPSHWLWRUVIDFHFDSDFLW\FRQVWUDLQWV DV
SDWLHQWVZLOOWKHQEHVHQWIXUWKHUSRWHQWLDOO\WRWKH3DUWLHV¶VLWHVDQGVR
LQFOXGHGLQWKH3DUWLHV¶FDWFKPHQW 7KHUHVXOWLVWKDWZHFRXOGLQFOXGH
FRPSHWLWRUV¶VLWHVLQWKHPDUNHWGHILQLWLRQHYHQZKHQWKHVHPRUHGLVWDQW
FRPSHWLWRUVDUHFDSDFLW\FRQVWUDLQHGDQGQRWDFWXDOO\FRPSHWLQJ
E  7KHVHDUHDVZLOOEHVPDOOHUZKHUHWKHUHDUHPDQ\FRPSHWLWRUVZLWKLQD
VPDOOHUORFDODUHDDQGFXVWRPHUVZRXOGVHQGSDWLHQWVWRWKHVH
FRPSHWLWRUVHYHQZKHQWKH\ZRXOGEHSUHSDUHGWRJRWRFRPSHWLWRUV
ORFDWHGIXUWKHUDZD\EHIRUHDFFHSWLQJDSULFHULVH
F  )RUVRPHZDUGVWKHUHLVRQO\GDWDIURPDUHODWLYHO\VPDOOQXPEHURI
UHIHUUDOVWRFDOFXODWHVLWHVSHFLILFFDWFKPHQWDUHDV,QWKHVHFDVHVWKH
VL]HRIWKHFDWFKPHQWDUHDFDQEHVHQVLWLYHWRWKHLQFOXVLRQRUH[FOXVLRQ
RIRQHDGGLWLRQDOSDWLHQW
7KHLVVXHVZLWKDYHUDJHFDWFKPHQWDUHDVDUH
D  7KHUHPD\EHIDFWRUVSDUWLFXODUWRORFDOFXVWRPHUEHKDYLRXUWKDWPHDQ
WKDWWKHUHLVYDULDWLRQLQWKHUHODWLRQVKLSEHWZHHQFXVWRPHUSUHIHUHQFH
RYHUGLVWDQFHDQGWKHLUSUHIHUHQFHRYHUSULFHTXDOLW\7KLVPHDQVWKDWLQ
VRPHDUHDVLWPD\EHWKHFDVHWKDWFXVWRPHUVZHUHSUHSDUHGWRUHIHU
SDWLHQWVIXUWKHUDZD\EHIRUHDFFHSWLQJDSULFHULVHWKDQLQRWKHUDUHDV
E  :KHUHWKHUHDUHLQVXIILFLHQWDOWHUQDWLYHVZLWKLQWKHORFDODUHDWKHXVHRI
DYHUDJHFDWFKPHQWDUHDVGRHVQ¶WDFFRXQWIRUWKHIDFWWKDWWKLVZRXOG
UHVXOWLQDSUH0HUJHULQFHQWLYHWRUDLVHSULFHV RUORZHUTXDOLW\ XSWRWKH
SRLQWDWZKLFKFXVWRPHUVZHUHSUHSDUHGWRVHQGSDWLHQWVIXUWKHUDZD\
&RPSHWLWLRQZRXOGDOUHDG\RFFXURYHUDODUJHUDUHDEXWDWDKLJKHUSULFH
OHYHO
&XVWRPHUHYLGHQFHVXSSRUWVWKDWRXWRIDUHDUHIHUUDOVGXHWROLPLWHGEHG
DYDLODELOLW\DUHDFRPPRQIHDWXUHLQUHKDELOLWDWLRQVHUYLFHVDVGLVFXVVHGLQ

 0HUJHU$VVHVVPHQW*XLGHOLQHVSDUDJUDSK



SDUDJUDSK,QRXUYLHZWKLVLVOLNHO\WRFDXVHFDWFKPHQWDUHDVWREH
ELDVHGXSZDUGVLQJHQHUDO$VDUHVXOWZHZHUHSDUWLFXODUO\FRQFHUQHG
DERXWWKHSRVVLELOLW\WKDWVLWHVSHFLILFFDWFKPHQWDUHDVZRXOGEHELDVHGE\
FXVWRPHUVUHIHUULQJSDWLHQWVRXWRIDUHDEHFDXVHRIOLPLWHGEHGDYDLODELOLW\
DQGEHFDXVHVLWHVSHFLILFFDWFKPHQWDUHDVZRXOGUHO\RQVPDOOVDPSOHVRI
SDWLHQWV,QRXUYLHZWKLVIHDWXUHDOVRPHDQWWKDWDYHUDJHFDWFKPHQWDUHDV
ZHUHOLNHO\WREHELDVHGXSZDUGVDQGWKDWLQDUHDVZLWKVXIILFLHQWSURYLVLRQ
FRPSHWLWLRQZRXOGEHOLNHO\WRRFFXURYHUDVPDOOHUDUHDWKDQWKHDYHUDJH
FDWFKPHQWDUHD
2QWKHEDVLVRIWKHDERYHZHGHFLGHGWKDWWKHPRVWDSSURSULDWHVWDUWLQJ
SRLQWZDVWRXVHDYHUDJHFDWFKPHQWDUHDVIRURXUILOWHULQJDQG
D  ZKHUHWKHQHDUHVWRYHUODSEHWZHHQWKH3DUWLHVLVDWDJUHDWHUGLVWDQFH
WKDQWKHDYHUDJHFDWFKPHQWDUHDLQFUHDVHWKHGLVWDQFHWRWDNHDFFRXQW
RIWKHSRVVLELOLW\WKDWWKH\DUHQRQHWKHOHVVFRPSHWLQJDQGWRFDSWXUHWKH
RWKHUSURYLGHUVFRPSHWLQJRYHUWKLVZLGHUGLVWDQFH7KHORFDO
FRPSHWLWLYHDVVHVVPHQWZLOOWKHQFRQVLGHULQPRUHGHWDLOZKHWKHUWKH
3DUWLHVDUHFRPSHWLQJDWWKLVJUHDWHUGLVWDQFH
E  WHVWVHQVLWLYLWLHVWRWKHFDWFKPHQWDUHDFKRVHQE\FRQVLGHULQJWKH
LPSOLFDWLRQVRIZLGHURUQDUURZHUFDWFKPHQWV
F  FRQVLGHUWKHSRVVLELOLW\RIFDWFKPHQWVGHILQHGE\VSHFLILFFXVWRPHU
SUHIHUHQFHVLQRXUORFDOFRPSHWLWLYHDVVHVVPHQW
G  FRQVLGHUFRQVWUDLQWVIURPRXWVLGHWKHFDWFKPHQWDUHDLQRXUORFDO
FRPSHWLWLYHDVVHVVPHQWV
7KHDSSURSULDWHGLVWDQFHIRUWKHDYHUDJHFDWFKPHQWDUHD V 
,QDVVHVVLQJWKHDSSURSULDWHGLVWDQFHIRUWKHDYHUDJHFDWFKPHQWDUHDZH
FRQVLGHUHG
D  WKH3DUWLHV¶VXEPLVVLRQVDQG
E  RXUDQDO\VLVRIUHIHUUDOSDWWHUQV
3DUWLHV¶VXEPLVVLRQV
7KH3DUWLHVFDOFXODWHGWKHLUFDWFKPHQWDUHDEDVHGRQDQDYHUDJHRIWKHLU
RZQVLWHV7KH3DUWLHVEHOLHYHWKDWGLVWDQFHZLWKLQZKLFKRISDWLHQWVDUH
ORFDWHGLVDSSURSULDWH7KH3DUWLHVXVHGLIIHUHQWFDWFKPHQWDUHDVVL]HVIRU
/70+ >±@PLOHV DQG3' >±@PLOHV 



7KH3DUWLHVVXEPLWWHGWKDWZHLJKWLQJSDWLHQWVDFFRUGLQJWRWKHQXPEHURI
GD\VWKH\KDYHVWD\HGDWWKH3DUWLHV¶VLWHVLQDGYHUWHQWO\SODFHVJUHDWHU
ZHLJKWRQWKHORFDWLRQVRISDWLHQWVWKDWZHUHUHIHUUHGDQXPEHURI\HDUVDJR
UDWKHUWKDQQHZSDWLHQWVZKLFKDUHPRUHOLNHO\WRSURYLGHLQVLJKWLQWRWKH
FXUUHQWUHIHUUDOEHKDYLRXURIFXVWRPHUV
:HQRWHGWKDWZHLJKWLQJDFFRUGLQJWROHQJWKRISDWLHQWVWD\ZLOOSODFHOHVV
ZHLJKWRQSDWLHQWVWKDWKDYHEHHQUHIHUUHGPRUHUHFHQWO\DQGVRDUH\HWWR
FRPSOHWHWKHLUVWD\LQDJLYHQZDUG+RZHYHURQEDODQFHRXUYLHZLVWKDW
WKLVDSSURDFKLVPRUHDSSURSULDWHDVLWLVPRUHUHIOHFWLYHRIWKHUHYHQXHV
DWWULEXWDEOHWRHDFKSDWLHQWDQGVRWKH3DUWLHV¶LQFHQWLYHVWRFRPSHWH,Q
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Analysis of referral patterns
To assess referral patterns, we aggregated the patients across all the
Parties’ PD and LTMH rehabilitation sites and ordered distances to the
provider (using customer locations) from the least to the greatest to calculate
percentiles, weighted by the patient’s length of stay in the last three years.
This is shown in Figures 12 to 16 below.
Figure 12: All patients

[]
Source: CMA calculation based on Parties’ data.

As shown figure 12 above, for all patients:
(a) [30–40]% of patients come from within 20 miles;
(b) [60–70]% of patients come from within 45 miles;
(c) [70–80]% of patients come from within 70 miles; and
(d) [80–90]% of patients come from within 80 miles.
These referral patterns appear consistent with the preference of customers
to place patients locally, but to go further afield in the absence of suitable
local available beds. For a minority of placements, it might be necessary to
refer patients to greater distances – in particular at sites located more than
60 miles, and occasionally substantially greater distances.
To better understand the underlying drivers of the described referral pattern,
we looked at differences in catchments across the following dimensions:
(a) specialism and gender;
(b) provider; and
(c) site.
Delineation by specialism and gender
As shown in Figure 13, the catchment areas for male LTMH, female LTMH
and female PD differ. Female PD has the widest catchment area with [80–
90]% of patients coming from about 110 miles. [80–90]% of female LTMH
patients come from a catchment area of about 90 miles and [80–90]% of
male LTMH patients come from a catchment area of just above 60 miles.
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Figure 13: Specialism split

[]
Source: CMA calculation based on Parties’ data.

Delineation by specialism, gender and provider
As illustrated in Figure 14 and Figure 15, the Parties have broadly similar
catchment areas for similar proportions of their patients for male LTMH and
female LTMH patients. This is consistent with the assumption that customers
have underlying preferences based on quality and the approach to treatment
of the service, not the identity of the provider.
Figure 14: Provider split, male LTMH

[]
Source: CMA calculation based on Parties’ data

Figure 15: Provider split, female LTMH

[]
Source: CMA calculation based on Parties’ data

Figure 16 shows that the referral distance for female PD patients is greater
for Cygnet than for CAS. As discussed in paragraph 9.48 below, in our view
this is to some extent a reflection of differences in the nature of the services
offered by CAS and by Cygnet at these sites.
Figure 16: Provider split, female PD all areas

[]
Source: CMA calculation based on Parties’ data

Variation in catchment areas and exclusion of outliers
Table 13 below shows that there is considerable variation in site-specific
catchment areas.
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services across the country. For example, Priory stated that it believed there
to be an under provision of treatment for PD nationally.
In our view, average catchment areas may be biased by the inclusion of
these outliers. We therefore calculated separate average catchment areas
for LTMH and excluded these outliers from our calculations. We have not
excluded outliers from our average catchment calculation for PD for the
reasons given below in paragraph 5.110.
For LTMH we excluded the following CAS and Cygnet sites with catchment
areas of greater than 100 miles: CAS St. Teilo, Cygnet Kewstoke (The
Lodge), CAS Appletree, CAS Victoria House and Cygnet Brighouse.217
Exclusion of these outliers results in an 80% catchment area218 of 60 miles
for male LTMH and 60 miles for female LTMH.
For PD, the average 80% catchment area is [100-125] miles. In our view this
distance is likely to reflect the limited provision of PD services across the
country. We also note that there is considerable variation in the site-specific
catchment areas in PD. In our view, this is likely to reflect variation in the
availability of these services in different areas. However, given the small
number of the Parties’ PD sites, we did not consider it appropriate to follow a
similar approach of excluding outliers in PD. Instead, we initially applied the
LTMH average 80% catchment area (excluding outliers) to PD overlaps, as
evidence did not suggest that customer preferences were different for PD
patients. We recognise that this approach is likely to be cautious.
Sensitivities to account for local transport infrastructure
Different catchment areas have been used for urban areas compared with
rural areas in the analysis of some mergers. However, the large catchment
areas we have used mean most sites outside of the major urban
conurbations have a large proportion of referrals from both urban and rural
areas.

217

Although there are a number of male LTMH providers in the area surrounding Cygnet Brighouse, we note that
the catchment area for Cygnet Brighouse is greater than 100 miles and that this is driven by several patients who
have been referred from a very long distance. The area within which 80% of patient funding for Brighouse falls
from [100-125] miles down to [75-100] miles if three referrals from 270 to 300 miles away are dropped from the
sample. Given such anomalies for the referral patterns for Brighouse we have considered it would be more
appropriate to exclude it from the analysis.
218 The area within which 80% of patient funding for Brighouse falls from [100-125] miles down to [75-100] miles if
three referrals from 270 to 300 miles away are dropped from the sample. Given such anomalies for the referral
patterns for Brighouse we have considered it would be more appropriate to exclude it from the analysis.
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The Parties’ referral patterns for sites in London show that a [] share of
their referrals come from [] catchment areas measured in miles of road
distance.
Road distance might not be as appropriate in and around London to
measure customer distances. Instead, drive-times and public transport travel
times in London reflect the amount of time it takes to cover similar road
distance in London.
To address the overlap in Greater London and nearby surrounding areas,
we calculated (a) driving, and (b) public transport travel times in minutes,
instead of road distances in miles, centred on the overlap sites in London
and surrounding areas: Cygnet Woking, Cygnet Lewisham and CAS
Churchill.
Conclusion on the geographic market
On the basis of the evidence above, we adopted a catchment area of 60
miles, as this corresponded to the average catchment area for male LTMH
and female LTMH after excluding outlier sites (ie sites with catchment areas
beyond 100 miles). We applied this catchment area to both LTMH and PD
overlaps. We recognised that for PD this approach is likely to be cautious.
We considered the possibility that the providers may be competing over
larger distances in areas with limited bed availability. Where the nearest
overlap between the Parties is at a greater distance than the average
catchment area, we increased the size of the catchment area to capture the
possibility that the Parties and other providers may be competing over this
greater distance. We then considered the extent to which competition
occurred at this greater distance in our local competitive assessments.
Where relevant in our local competitive assessments, we also tested
sensitivities to the catchment area chosen by considering the implications of
wider or narrower catchments and the possibility of catchments defined by
specific customer preferences. For overlaps in the London area we applied
the sensitivity as described in paragraph 5.111 to 5.114 above.
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The Merger involved a two-stage sale process.225 There were [] bidders in
the first stage with [] progressing to the second stage. Some bidders were
private equity firms and could be expected to address the financial
constraints that Cambian was facing. However, the extent to which any
improvements in performance would arise following a purchase from such a
bidder is by its nature speculative and uncertain.
Conclusion on the counterfactual
We found that given the interest from potential purchasers revealed by the
sale process, the most likely scenario is that CAS would have been sold to
another well-capitalised bidder and would have remained in the market, but
without the financial constraints that Cambian was facing. Accordingly, we
conclude that the appropriate counterfactual is that the conditions of
competition would be broadly similar to those prevailing at the time of the
Merger.

7.

Customer behaviour and choice of facility
In this section, we outline how patients end up being treated at the Parties’
facilities and how customers choose between different mental health
providers. Based on this, we conclude which parameters are important for
customers when choosing between mental health providers.
There are numerous types of mental healthcare providers and settings, from
domiciliary care in the community to high security hospitals. Patients will
typically first receive treatment in acute settings before moving on to
rehabilitation services and then to community based care.226 This is referred
to as the ‘care pathway’. While acute services227 are most commonly
provided by NHS trusts or foundation trusts, some are provided by
independent sector providers, including Cygnet.

Customer Choice
In this market, unlike some other healthcare sectors, the patient is rarely in a
position to decide where they would like to be treated. Therefore, CCGs fulfil

225

See Appendix D.
[]% of Cygnet’s LTMH patients and []% of its PD patients are stepping down from other services (the
remainder is either ‘moving sideways’ from other rehabilitation services, for example to move closer to family, or
‘moving up’ from community services). A very small proportion, only []%, of patients are admitted directly to
rehabilitation services from their home or usual place of residence.
227Acute psychiatric services are provided to patients in mental health crisis who require short-term admissions of
around three to six weeks (compared with between 12 months and three years for rehabilitation services). As
defined in Appendix C, paragraph 13.
226
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Choice of facility when moving along the ‘care pathway’
Cygnet operates both acute and rehabilitation facilities. Since patients are
commonly referred into rehabilitation services after being treated in an acute
or higher security setting, providers who operate at both levels of the supply
chain might be thought to have an advantage in gaining patient referrals.
The Parties submitted that a move along the care pathway triggers a change
in a patient’s funding. Such changes need to be approved by customers (see
8.1(d) 7.4(d)) and as such result in the re-opening of competition between
providers for a patient. This has been confirmed by customers,235 who have
told us that all patient referral decisions are treated independently,
regardless of where the patient is currently receiving care.
The Parties noted that it can be easier to secure a contract to continue
treating an existing patient when there is greater continuity between the two
services (eg they are provided at different wards on the same site and the
same consultant or team is involved at each stage of the care pathway).
Customers explained that this was because in some cases there can be
benefits to the patients staying at different wards on the same site, which
they would consider in their decision-making.
In our view, this suggests that the decision to refer a patient in rehabilitation
services can in general be treated independently of the provider’s position
on other parts of the care pathway. Our approach to the local competitive
assessment considers the possibility of any exceptions to this on a case-bycase basis.
Factors affecting customer choice
Evidence from customers suggests that several factors are important in
customer choice. These are quality factors such as CQC ratings, previous
experience with a hospital and the ability of a hospital to rehabilitate patients
in a timely manner, and price. As outlined above, customers also prefer
patients to remain in their area but may send patients out-of-area if there is
no local provision or a patient needs specialist treatment.
We sent a questionnaire to 158 of the Parties’ customers, receiving 48
responses. Collectively, these responses account for around 42% of
referrals to the Parties’ sites in overlap areas, since the start of 2016.

235

[]
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Customers were asked to rate the importance (out of 100) of six factors that
may impact their decision-making. These factors were: CQC quality scores;
the average length of previous patient stay;236 the hospital’s inclusion and
exclusion criteria;237 the specific consultant or consultants at the hospital;
their experience of previous placements with the provider; and the price
charged for services.238 The aggregate results are shown below in
Figure 17.
Figure 17: Customer decision-making factors

Source: Response to CMA customer questionnaire.

As can be seen, CQC ratings and previous experience with providers are the
key drivers of customer behaviour. Customers indicated that they focus on
providing the best possible outcomes for their patients. Both CQC ratings
and previous experience are comprised of a range of underlying quality
factors for example; Birmingham CrossCity CCG told us “We will always
have a look in the CQC report and take a guidance of that. Each time we

236

Measured by the Parties for every patient from entry to a facility, until discharge. Other things being equal,
customers prefer shorter lengths of stay as this implies the patient has recovered more quickly. Expectations for
length of stay may vary for different types of patients. What matters to customers is length of stay relative to
expectations.
237 These refer to the specification of characteristics of the types of patients that the hospital would admit and the
types of patients that the hospital would not admit. For example, a hospital might exclude patients who
demonstrated certain challenging behaviours.
238 An example of the importance of these quality factors was given by NHS Redditch and Bromsgrove, NHS
South Worcestershire and NHS Wyre Forest CCGs when asked to provide comment on their expectations of a
new site operator as part of our remedies consultation "We would have significant concerns should the sale result
in a change of clinical staff or management within these units, and would expect the current standard of length of
stay and clinical outcomes to be maintained.”
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visit we bring back intelligence in terms of the facility and we will embargo
providers if we are not happy about their record clinically, or something has
happened there safeguarding, so we will not use them during those periods.”
Price, whilst important (a score of 70), is less important than quality as
shown in Figure 17 above. Price was commonly viewed as secondary
decision making factor. A typical example of this was given by Surrey and
Borders NHS Foundation Trust in response to a question about how they
weigh up quality and price; they stated ‘It is the outcomes, predominantly; of
course, value for money becomes part of that. We are, predominantly, driven
by the outcomes and what that provider would give in terms of that.’
As discussed in paragraph 5.69 to 5.75, location is an important choice
factor for customers, with most having a preference to refer patients within
their local area. However, customers are willing to refer a proportion of their
patients to sites outside their area, particularly when there is a lack of beds
locally, as shown in Figure 18 below.
Figure 18: At any one time, approximately what proportion of all patients requiring
inpatient LTMH or PD rehabilitation services have been sent ‘out-of-area’ as a result of limited
bed availability? Please give your answer as a percentage.
14
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Source: Response to CMA customer questionnaire.

Eight out of the 43 customers that responded to this question suggested that
they sent all their patients out-of-area. In our view this proportion seems high
and may reflect that some respondents interpreted the question differently.
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However, we note that some of the customers are in more remote areas of
England where there may be very little or no appropriate local supply or
availability.239
The Parties submitted that [].
Customers told us that in general they do not like to delay referrals as acute
or secure wards (from which most rehabilitation patients step-down) are
often full and they need to free up capacity there as quickly as possible. 240
Moreover, customers told us they were keen to avoid patients being in
facilities that were no longer appropriate for their diagnosis or position on the
care pathway, as it could harm their recovery and progress.
Figure 19: At any one time, for approximately what proportion of patients are you delaying
admission for inpatient LTMH or PD rehabilitation services while you wait for a bed to become
available?
18
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Source: Response to CMA customer questionnaire.

Conclusion on customer behaviour
Customers focus on quality and geographic locality when making their
referral decisions. The ability to find quality hospitals in close geographic
proximity can be impacted by a lack of capacity. The ability of customers to

239
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The Parties submitted that the main differentiating factors and measures of
quality in respect of rehabilitation services include:
(a) readmission rates;
(b) length of stay;246
(c) CQC scores;
(d) inclusion/exclusion criteria;
(e) staff training;247
(f) specialist treatments offered;
(g) equipment/facilities;
(h) location (ie in terms of links with the local community and local facilities);
(i) ratios of permanent to temporary staff;
(j) incident and complaint levels; and
(k) levels of patient attendance at therapy.
The Parties told us that CQC reports and ratings constitute a particularly key
measure of quality from a provider's perspective. CQC reports are based on
inspections by CQC staff, which rate individual sites against pre-set scoring
criteria.248
The Parties told us that they target high CQC ratings for all their facilities,
which includes aiming for the highest quality of staff training, clinical
approach, and safety procedures. Following a CQC inspection, to the extent
applicable, the site will work towards implementing any recommendations/
points for development. If a site receives an ‘Inadequate’ or a ‘Requires
Improvement’ rating, or any development points from the CQC, the Parties
will immediately work to set and carry out an action plan for improvement.
Both Parties oversee these local remediation plans at group level.
CQC inspections generally take place on a set schedule, and therefore it is
usually necessary to wait for the next review (which can be up to two years

246

Measured by the Parties for every patient from entry to a facility, until discharge. Other things being equal,
customers prefer shorter lengths of stay as this implies the patient has recovered more quickly. Expectations for
length of stay may vary for different types of patients. What matters to customers is length of stay relative to
expectations.
247 Measured and monitored in several ways, including staff spend per head, on an annual basis.
248 Further information provided on CQC report in regulatory bodies section, paragraphs 2.8 and 2.15 to 2.18.
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typically send nurses to carry out inspections of potential providers
periodically and sometimes for specific patients.
Elysium told us that quality is an important factor. In their experience, where
there is an undersupply of beds customers will usually try to work with any
poor quality service provider to improve its quality (they do not wish to lose
much needed beds). Where there is an oversupply, a bad quality rating may
influence admissions but a very high quality rating will not automatically lead
to more patient admissions.
Customers provided examples of when they have either stopped referring, or
reduced the number of, referrals to a facility following a change in quality:
(a) []
(b) []
(c) []
Our assessment
Customers told us that alongside location, quality is the most important
factor for them when deciding where to refer patients. Therefore, providers
have the incentive to maintain or improve their quality, for example through
the quality of their patient care plans, in order to maintain and increase the
number of patient referrals.
Regulatory supervision and intervention in rehabilitation services also
focuses on quality monitoring and improvement as is further detailed in the
Legal and Regulatory framework section and Appendix B.
Internal documents and third party evidence show that providers in general,
and the Parties in particular, have taken actions aimed at improving the
quality of their services. They have promoted these to customers.
Additionally, internal documents show that customers are responsive to
changes in quality. Therefore, we consider that the Parties compete over
quality.

Competition on price
The Parties submitted that location is not a significant determinant of pricing.
The Parties told us that [].
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Evidence from third parties
Elysium told us that in a market where the number of available beds
matches or exceeds the local demand, the most important factors will be
specialisation of the service and price.
St Andrew’s indicated that CAS has a history of pricing very competitively in
order to fill beds. St Andrew’s also noted that it believes that CAS’ reputation
for quality has been compromised by its pricing strategy. St Andrew’s
submitted that the Merger would result in a reduction in historical levels of
price competition, although CAS had significantly reduced its heavy
discounting in the last couple of years. We note that this view is consistent
with the evidence described in paragraph 8.37 above of CAS having []
prices for its PD services.
One customer253 indicated that it believed that previous mergers had led to
consolidation in the market, which has in turn affected price and choice in
their area.
Our assessment
Customers have told us that price is an important factor for them, when
deciding where to refer patients. Therefore, where there is rivalry we
consider that providers are likely to have the incentive to compete on price
on occasion to try to maintain their current level of referrals and to gain more
patient referrals.
We found prices can change at the start of new agreements and at certain
times during longer-term agreements. We also found that sequential
changes in prices or the range within which prices have to stay in longerterm agreements may also be agreed at the start of the agreement. We
consider therefore that competition takes place at the start of new or the
extension of existing agreements.
Evidence from the Parties and third parties is that providers in general, [],
have varied prices at a local level. We found []. However, we found there
is little evidence of price competition in the short-term, for example, on a
day-to-day basis. As noted in the previous paragraph, price competition
takes place over the longer term. We therefore consider that the Parties
compete to some extent over price at a local level.

253

[]
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Capacity constraints
Providers of rehabilitation services have a limited number of beds in each
ward. Capacity is constrained where the demand for a provider’s beds
exceeds the number of beds it has available. Capacity constraints can be
identified by looking at the occupancy rate. If occupancy is at or close to
100% then the provider is capacity constrained.254
Whether providers have an incentive and the ability to compete will in part
depend on whether they have, or can create, sufficient capacity to treat
additional patients.255 If providers are capacity constrained, they may not be
able to take new patients. This will limit the competitive constraint they
impose at least in the short term.
Evidence from the Parties
The Parties provided data for capacity utilisation for 2014, 2015 and 2016 for
each of their sites.
Table 15: Parties’ average occupancy for rehabilitation services
Average occupancy (%)
2014

2015

2016

[]
[]

[]
[]

[]
[]

Cygnet
CAS
Source: Parties

Table 15 shows that on average the Parties’ are operating [].
The Parties told us that capacity constraints do not limit the ability of
providers to compete, as even providers with high occupancy would
periodically have beds available as patients were discharged.
Evidence from third parties
Elysium told us that bed availability was a key factor affecting competition. It
said that in markets where the number of available beds matches or
exceeds the local demand, the most important factors will be specialisation
of the service and price, while in markets where there is an undersupply of
beds, the specialisation will become less relevant and the relationship with
local customers will be more important, working to expand services to
ensure they meet the local needs as best that they can.Evidence from our

254

Given that patients in rehabilitation wards will have their own rooms, in general it is not possible for providers
to flex the numbers of beds in a ward to meet additional demand.
255 Or to seek to maintain existing patient volumes in the face of competitive pressures from other providers.
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RIVWD\LVRIWHQRQH\HDURUPRUHSURYLGHUVPD\IDFHXQFHUWDLQ
RFFXSDQF\DWWKHWLPHZKHQWKH\SURYLGHSDWLHQWFDUHSODQVIRUVSHFLILF
SDWLHQWV

,WZLOODOVRGHSHQGRQWKHOHQJWKRIVWD\RIWKHSDWLHQWV



G  7KHFXUUHQWSDWWHUQRIFDSDFLW\XWLOLVDWLRQDFURVVSURYLGHUVLVQRW
QHFHVVDULO\IL[HGDQGDVWDWLFYLHZEDVHGRQWKLVSDWWHUQPD\QRWUHIOHFW
WKHORQJHUWHUPFRQVWUDLQWVWKDWHDFKSURYLGHULPSRVHV
H  &DSDFLW\FRQVWUDLQWVGRQRWOLPLWWKHSURVSHFWRIFRPSHWLWLRQRYHU
H[SDQVLRQRIFDSDFLW\6KDUHVRIH[LVWLQJFDSDFLW\PD\DIIHFWLQFHQWLYHV
WRH[SDQGFDSDFLW\IXUWKHU$ILUPZLWKDKLJKVKDUHRIFXUUHQWFDSDFLW\
KDVDUHGXFHGLQFHQWLYHWRH[SDQGFDSDFLW\FRPSDUHGWRRQHZLWKDORZ
VKDUHRIFXUUHQWFDSDFLW\±DVDGGLQJPRUHFDSDFLW\PD\ORZHUWKH
PDUNHWSULFHLWHDUQVIRULWVH[LVWLQJFDSDFLW\7KH0HUJHUPD\FRQVH
TXHQWO\DIIHFWLQFHQWLYHVWRH[SDQGFDSDFLW\UHJDUGOHVVRIFDSDFLW\
FRQVWUDLQWV

&RPSHWLWLRQRQHQWU\DQGH[SDQVLRQ
(YLGHQFHIURPWKH3DUWLHV
7KH3DUWLHV¶LQWHUQDOGRFXPHQWVVKRZHGWKDWWKH>@IDFWRULQGHFLGLQJ
ZKHWKHUWRRSHQDQHZIDFLOLW\RUWRH[SDQGDQH[LVWLQJRQHLVWKHOHYHORI
XQPHWGHPDQGLQDORFDODUHD7KH3DUWLHVZLOODVVHVV>@
)RUH[DPSOHLQDVVHVVLQJWKHFDVHWRRSHQDIDFLOLW\LQ+DUURZ&\JQHW
D  >@
E  >@
L  µ&XURFDUH>@
LL  µ1XRYLWD>@
LLL  µ3,&.QHHVZRUWK>@
LY  µ*OHQFDUH>@
F  >@
(YLGHQFHIURP&$6VKRZHGLWIROORZHGDVLPLODUDSSURDFKZKHQDVVHVVLQJD
SRWHQWLDOQHZVLWH,QGHFLGLQJZKHWKHUWRRSHQD>@VLWHQHDU>@&$6
D  SURGXFHGDQHVWLPDWHRI>@
E  DQDO\VHGKRZ>@DQG
F  >@



CAS also []. Following that the initial plans for the site to provide []
treatment were changed as the site and its immediate environment was not
suitable for a rehabilitation service where time in the community is part of the
treatment. Therefore, the business case was reshaped around [].
Our assessment
The evidence from the Parties’ indicates that previous expansion decisions
by the Parties have primarily been driven by identifying areas where there is
excess demand. While the Parties’ plans to expand often refer to local
competitors’ facilities, the Parties’ evidence did not show how competition
affects incentives to expand.

Conclusion on pre-Merger competition
The Parties are active in the provision of rehabilitation services at numerous
sites in the UK. Customers are responsible for referring patients and do so
primarily based on the quality, location and price of different providers.
We found evidence that each of the Parties will focus on the quality of their
facilities and have taken action aimed at improving quality at a local level.
The Parties will market these quality improvements to customers. Evidence
showed that customers are responsive to changes in quality, which can lead
to a significant change in their referral patterns. Parties and competitors
agreed that quality is an important factor and that it can influence demand
for a service.
We found that price competition takes place at the start of an agreement, at
review stages and at extension of existing agreements. We found that [].
Competitors agreed that price is an important factor and that it can influence
demand for a service.
In our view, the number of beds in a provider’s ward will be indicative of the
competitive constraint imposed by that ward on other providers, as reflected
in market shares. This is because the extent to which a customer will be able
to refer to an alternative ward suitable for a patient is determined by the
number of beds in that ward and whether they are available.
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(IIHFWRIWKH0HUJHURQFRPSHWLWLRQLQORFDORYHUODS
DUHDV

)UDPHZRUNIRUDQDO\VLQJFRPSHWLWLYHSDUDPHWHUVLQORFDODUHDV
,QWKLVVHFWLRQZH
D  VHWRXWRXUDSSURDFKWRLGHQWLI\LQJSRWHQWLDOO\SUREOHPDWLFORFDORYHUODSV
E  HVWDEOLVKDILOWHULQJPHWKRGRORJ\WRVFUHHQRXWQRQSUREOHPDWLFRYHUODSV
DQGLGHQWLI\ORFDORYHUODSVZKHUHZHFRQVLGHUWKDWWKH0HUJHUPLJKWOHDG
WRDQ6/&DQGWKHUHIRUHZKHUHIXUWKHUDQDO\VLVLVUHTXLUHG
F  VHWRXWDPHWKRGRORJ\IRUIXUWKHUDQDO\VLVLQRYHUODSVLGHQWLILHGE\WKH
ILOWHUDQG
G  VHWRXWRXUPRUHGHWDLOHGDQDO\VLVRILQGLYLGXDOORFDORYHUODSV
$SSURDFKWRLGHQWLI\LQJSRWHQWLDOO\SUREOHPDWLFORFDORYHUODSV
2XUDSSURDFKZDVWRORRNILUVWIRUPHFKDQLVWLFUXOHVZKLFKFDQILOWHURXW
XQSUREOHPDWLFDUHDVDQGWKHQWRFDUU\RXWPRUHGHWDLOHGFRPSHWLWLYH
DVVHVVPHQWVLQWKHUHPDLQLQJORFDODUHDV
,QGHYHORSLQJILOWHULQJUXOHVZHKDYHWDNHQDFFRXQWRIWKHHYLGHQFHWKDW
LQIRUPHGRXUDVVHVVPHQWRISUH0HUJHUFRPSHWLWLRQ:HDGRSWHGD
FRQVHUYDWLYHDSSURDFKWRWKHLQLWLDOVFUHHQLQJSURFHVVVRWKDWZHZHUH
FRQILGHQWZHZRXOGLGHQWLI\DOOWKHSRWHQWLDOO\SUREOHPDWLFDUHDV
:HWKHQORRNHGLQGHWDLODWWKHDUHDVWKDWIDLOHGWKHILOWHUIXUWKHUH[DPLQLQJ
PDSVRIWKHDUHDVFRQVLGHULQJLQGHWDLOPRUHJUDQXODUIHDWXUHVVXFKDV
WKRVHVHWRXWLQ6HFWLRQDERYHLQRUGHUWRGHFLGHZKHWKHUWKH0HUJHUPD\
EHH[SHFWHGWRUHVXOWLQDQ6/&LQDQ\JLYHQORFDORYHUODSDUHD
,QLWLDOILOWHUVWRLGHQWLI\SRWHQWLDOO\SUREOHPDWLFORFDORYHUODSV
7KHILUVWVWDJHLQRXUDSSURDFKZDVWRLGHQWLI\DPHFKDQLVWLFUXOHZKLFK
FRXOGILOWHURXWXQSUREOHPDWLFDUHDV:HILOWHUHGRQWKHEDVLVRIWKH3DUWLHV¶
FRPELQHGVKDUHRIEHGVZLWKLQWKHPLOHFDWFKPHQWDUHDDURXQGHDFKRI
WKHLUVLWHV

7KHUHDVRQLQJEHKLQGWKHPLOHJHRJUDSKLFDUHDLVVHWRXWLQSDUDJUDSKV±



:HXVHGDWKUHVKROGRIFRPELQHGVKDUHRIEHGV,QGHFLGLQJWKLV
WKUHVKROGZHKDGUHJDUGWRRXUSUHYLRXVGHFLVLRQVLQ$FDGLD3ULRU\DQG
SKDVHRIWKLVFDVHZKHUHDUHDOLVWLFSURVSHFWRIDVXEVWDQWLDOOHVVHQLQJRI
FRPSHWLWLRQZDVIRXQGRQO\ZKHUHPDUNHWVKDUHVH[FHHGHG:HQRWH
WKDWWKHQXPEHURIGLVWLQFWJHRJUDSKLFDUHDVLGHQWLILHGIRUIXUWKHUDQDO\VLV
UHPDLQVXQFKDQJHGZKHQZHLQFUHDVHWKHWKUHVKROGWRLHDILOWHU
WKUHVKROGRIZRXOGLGHQWLI\WKHVDPHDUHDV
$VDVHQVLWLYLW\FKHFNZKHUHWKHUHZDVQRRYHUODSZLWKLQWKHPLOH
FDWFKPHQWDUHDZHH[WHQGHGWKHFDWFKPHQWXQWLOWKH3DUWLHV¶VHUYLFHV
RYHUODS:HLQFOXGHGDGGLWLRQDOVLWHVRQO\LIRQWKHVHQVLWLYLW\FKHFNWKH
FRPELQHGPDUNHWVKDUHVZHUHKLJK LHDERYH DQGWKHPDUNHWVKDUH
UHPDLQHGDERYHZKHQH[WHQGLQJWKHFDWFKPHQWDUHDIXUWKHU7KLVLVWR
FDSWXUHWKHSRVVLELOLW\WKDWSURYLGHUVRIUHKDELOLWDWLRQVHUYLFHVPD\FRPSHWH
RYHUODUJHUGLVWDQFHVZKHUHWKHUHDUHQRFORVHUDOWHUQDWLYHSURYLGHUV,Q
SUDFWLFHWKLVZDVRQO\UHOHYDQWWR&\JQHW.HZVWRNHDQG&$66W7HLORIRU
IHPDOH/70+ZKLFKRYHUODSSHGDWPLOHV
$VGLVFXVVHGLQSDUDJUDSKIRUVLWHVLQ/RQGRQZHXVHGSXEOLF
WUDQVSRUWWUDYHOWLPHVDVZHOODVGULYHWLPHVLQRXUILOWHULQJDVZHEHOLHYHWKLV
PRUHDSSURSULDWHO\UHIOHFWHGWKHFRQYHQLHQFHDQGWLPHWDNHQWRWUDYHOLQWKLV
DUHD7KH&\JQHW:RNLQJ&\JQHW/HZLVKDPDQG&$6&KXUFKLOOVLWHVZHUH
LGHQWLILHGIRUIXUWKHUDQDO\VLVEDVHGRQDILOWHUXVLQJSXEOLFWUDQVSRUWWUDYHO
WLPHVRIPLQXWHV,QDGGLWLRQDOOWKUHHVLWHVZHUHLGHQWLILHGIRUIXUWKHU
DQDO\VLVE\WKHVHQVLWLYLW\FKHFNVXVLQJWKHFRPELQHGPDUNHWVKDUHV
ILOWHUWKUHVKROGRQPLQXWHGULYHWLPH
$WWKHILOWHULQJVWDJHZHH[FOXGHG1+6KRVSLWDOVZDUGVSURYLGLQJ
WUHDWPHQWVWRWKHRSSRVLWHJHQGHUDQGWUHDWPHQWVWRSDWLHQWVZLWKDGLIIHUHQW
SULPDU\GLDJQRVLV:HWKHQDVVHVVHGWKHVHFRPSHWLWRUVLQPRUHGHWDLOLQ
RXUORFDODVVHVVPHQWV
6LPLODUO\ZHFRQGXFWHGVHQVLWLYLW\FKHFNVWKURXJKWKHH[FOXVLRQRIZDUGV
EDVHGRQWKHIROORZLQJWKUHHFKDUDFWHULVWLFV
D  6HFXULW\OHYHO±ZKLOHLWDSSHDUVOLNHO\WKDWZDUGVZLWKXQORFNHGRU
XQNQRZQOHYHORIVHFXULW\FRPSHWHZLWKORFNHGUHKDELOLWDWLRQZDUGVDV
GLVFXVVHGLQWKHSURGXFWPDUNHWGHILQLWLRQDVDVHQVLWLYLW\FKHFNZH
H[FOXGHGWKHVHZDUGV

$WSKDVHWKH&0$IRXQGQRDGGLWLRQDO6/&VGXHWRFRPELQLQJWUHDWPHQWVDQGRUJHQGHUV



E  *HQGHU±PL[HGJHQGHUZDUGV$VDVWDUWLQJSRLQWZHDVVXPHGD
UDWLRRIPDOHWRIHPDOHEHGV+RZHYHUDVDVHQVLWLYLW\FKHFNZHDOVR
H[FOXGHGDOOEHGVIRUPL[HGJHQGHUZDUGV
F  6SHFLDOLVP±VRPHZDUGVZHUHLGHQWLILHGDVFRPELQHGWUHDWPHQWPRVW
QRWDEO\/70+3'$VDVWDUWLQJSRLQWZHXVHGDVSOLWIRUWKHVH
WUHDWPHQWVEXWDOVRWHVWHGWKHVHQVLWLYLW\RIH[FOXGLQJWKHVHZDUGVIURP
WKHFRPSHWLWRUVHW
)URPWKLVILOWHULQJQLQHWHHQZDUGVZHUHLGHQWLILHGIRUIXUWKHUDQDO\VLVZKLFK
ZHJURXSHGLQWRWKHIROORZLQJHLJKWORFDORYHUODSDUHDV
D  <RUNVKLUHDQGWKH+XPEHU±IHPDOH3'&$6$VSHQ/RGJH&$6$FHU
&OLQLFDQG&\JQHW%LHUOH\ORFDWHGLQ6RXWK<RUNVKLUHDQG:HVW
<RUNVKLUH
E  7KH6RXWK:HVW±IHPDOH3'&\JQHW.HZVWRNH .QLJKWVWRQH:DUG 
DQG&$6$OGHUV
F  /RQGRQ±PDOH/70+&\JQHW:RNLQJ&\JQHW/HZLVKDPDQG&$6
&KXUFKLOO
G  <RUNVKLUH±PDOH/70+&\JQHW%ULJKRXVHDQG&$67KH2DNV
H  1RUWKHUQ:DOHVDQGWKH1RUWK:HVW±IHPDOH/70+&$6'HOIU\Q
/RGJHDQG&\JQHW%XU\
I  6RXWKHUQ:DOHVDQG7KH6RXWK:HVW±IHPDOH/70+&\JQHW
.HZVWRNH 7KH/RGJH DQG&$66W7HLOR
J  7KH(DVW0LGODQGV±PDOH/70+±&$66WRUWKILHOG+RXVH&$6
6KHUZRRG+RXVH&$67KH/LPHV&\JQHW'HUE\
K  7KH:HVW0LGODQGV±IHPDOH/70+&\JQHW&RYHQWU\DQG&$65DJODQ
+RXVH
0HWKRGRORJ\IRUIXUWKHUDQDO\VLVLQDUHDVLGHQWLILHGE\WKHLQLWLDOILOWHU
,QHDFKRIWKHRYHUODSVLGHQWLILHGIRUIXUWKHUDVVHVVPHQWZHWKHQWRRN
DFFRXQWRI
D  0DUNHWVKDUHVWKH3DUWLHV¶FRPELQHGVKDUHRIEHGVWKHQXPEHURI
DOWHUQDWLYHSURYLGHUVUHPDLQLQJDQGZKHWKHUWKH\DUHQDWLRQDOSURYLGHUV
E  &DSDFLW\FRQVWUDLQWVZKHWKHUFRPSHWLWRUVDUHOHVVOLNHO\WRKDYHEHG
DYDLODELOLW\DQGWKHHIIHFWRQWKHFRQVWUDLQWWKDWWKH\SURYLGH


F  *HRJUDSKLFGLIIHUHQWLDWLRQWKHH[WHQWWRZKLFKWKH3DUWLHVDUHFORVHU
FRPSHWLWRUVJHRJUDSKLFDOO\WKDQRWKHUSURYLGHUV
G  &ORVHQHVVRIFRPSHWLWLRQRYHUTXDOLW\DQGSULFHV
H  &XVWRPHUHYLGHQFHRQFORVHQHVVRIFRPSHWLWLRQDQGZKHWKHUWKHUHDUH
FXVWRPHUVWKDWDUHFRQFHUQHGDERXWWKHHIIHFWRIWKH0HUJHU
I  ,QWHUQDOGRFXPHQWVUHODWLQJWRFRPSHWLWLRQLQWKHVSHFLILFORFDORYHUODS
DUHD
J  &RPSHWLWLRQIURP1+6WKHFRPSHWLWLYHFRQVWUDLQWSRVHGE\1+6
KRVSLWDOVLQHDFKORFDODUHD
)RUHDFKRYHUODSZHLGHQWLILHGWKHUHOHYDQWSURYLGHUVDQGFROODWHG
LQIRUPDWLRQRQWKHLUSULFHVRFFXSDQF\DYHUDJHOHQJWKRISDWLHQWVWD\DQG
&4&UDWLQJ7KLVLQIRUPDWLRQLVVHWRXWLQ$QQH[(
0DUNHWVKDUHV
,QRXUYLHZDVVHWRXWLQ6HFWLRQWKHQXPEHURIEHGVLQDSURYLGHU¶VZDUG
ZLOOEHUHIOHFWLYHRIWKHFRPSHWLWLYHFRQVWUDLQWLPSRVHGE\WKDWZDUGRQWKH
3DUWLHV$VDUHVXOWZHKDYHIRFXVHGRXUDVVHVVPHQWSULPDULO\RQWKH
FRPELQHGPDUNHWVKDUH RIEHGV RIWKH3DUWLHVDQGWKHLQFUHPHQWUHVXOWLQJ
IURPWKH0HUJHU,QRXUYLHZWKLVLVDNH\LQGLFDWRURIWKHFRPSHWLWLYH
FRQVWUDLQWVWKDWWKH3DUWLHVLPSRVHRQHDFKRWKHUUHODWLYHWRRWKHUSURYLGHUV
,QRUGHUWRFDOFXODWHWKH3DUWLHV¶FRPELQHGPDUNHWVKDUHVZHLGHQWLILHGWKH
UHOHYDQWFRPSHWLWRUVHWIRUHDFKDUHDWKDWLVWKHSURYLGHUVLQWKHDUHD
RIIHULQJFRPSDUDEOHVHUYLFHVWRWKH3DUWLHV LQDFFRUGDQFHZLWKWKHSURGXFW
PDUNHWGHILQLWLRQ 7RLGHQWLI\WKHUHOHYDQWFRPSHWLWRUVHWZHXVHG
LQIRUPDWLRQSURYLGHGWRXVE\WKH3DUWLHVRQWKHSURYLGHUVZLWKLQPLOHVRI
HDFKVLWH
:HWKHQH[FOXGHGFHUWDLQSURYLGHUVIURPWKHFRPSHWLWRUVHWZKHUHWKH\GLG
QRWDSSHDUWRSRVHDFRPSHWLWLYHFRQVWUDLQWWRWKH3DUWLHV:HDVVHVVHGWKLV
EDVHGRQSXEOLFO\DYDLODEOHLQIRUPDWLRQDQGHYLGHQFHSURYLGHGE\WKLUG
SDUWLHVZKLFKVXJJHVWVWKDWWKHVSHFLDOLVPDJHJURXSJHQGHUDQGRU
WUHDWPHQWRIIHUHGE\WKHVHSURYLGHUVLVQRWFRPSDUDEOHWRWKDWRIIHUHGE\WKH
3DUWLHV

8QOLNHSK\VLFDOKHDOWKFDUHUHIHUUDOVZKHUHZHKDYHDFFHVVWR+RVSLWDO(SLVRGH6WDWLVWLFVDQGGDWDRQ*3

UHIHUUDOVWKHUHDUHQRWRIILFLDOFRQVROLGDWHGUHFRUGVRIPHQWDOKHDOWKFDUHSDWLHQWUHIHUUDOV:HKDYHWKHUHIRUH
QHHGHGWRUHO\RQHYLGHQFHIURPFXVWRPHUVWRDJUHDWHUH[WHQWWKDQLQRWKHUKHDOWKFDUHPHUJHUV



,QDGGLWLRQWRFDOFXODWHEHGQXPEHUVIRUFRPELQHGWUHDWPHQWRUPL[HG
JHQGHUZDUGVZHVRXJKWLQIRUPDWLRQIURPSURYLGHUVRQWKHFXUUHQW
DOORFDWLRQRISDWLHQWVE\VSHFLDOLVPDQGRUE\JHQGHURQWKDWZDUGDQGWKHLU
DELOLW\WRIOH[WKLVDOORFDWLRQ:KHUHWKLVLQIRUPDWLRQZDVDYDLODEOHZHKDYH
DVVXPHGWKDWWKHFXUUHQWDOORFDWLRQLVUHIOHFWLYHRIWKHEHGQXPEHUVW\SLFDOO\
DYDLODEOHWRHDFKWUHDWPHQWRUJHQGHU:KHUHWKLVLQIRUPDWLRQZDVQRW
DYDLODEOHZHXVHGDVVXPSWLRQVWRDOORFDWHSDWLHQWVE\JHQGHURU
WUHDWPHQWW\SH
7KH3DUWLHVVXEPLWWHGWKDWPDOHSDWLHQWVZLWKDSULPDU\GLDJQRVLVRI3'
W\SLFDOO\H[KLELWYHU\YLROHQWEHKDYLRXUWRRWKHUVDQGWKDWPRVWPDOH3'
SDWLHQWVDUHHLWKHULQSULVRQRULQDVHFXUHKRVSLWDOHQYLURQPHQW7KH
3DUWLHVKDYHWKHUHIRUHDUJXHGWKDWWRWKHH[WHQWWKDWWKH&0$KDVLGHQWLILHG
FRPELQHG/70+3'VLWHVIRUPDOHSDWLHQWVWKHVHDUHOLNHO\WREH/70+RQO\
VLWHV:HWHVWHGWKHVHQVLWLYLW\RIRXUUHVXOWVE\DGMXVWLQJWKHEHGDOORFDWLRQ
RIVXFKVLWHVDVSHUWKH3DUWLHV¶VXJJHVWLRQ:KHUHUHOHYDQWZHDOVR
FRQVLGHUHGWKHVHQVLWLYLW\RIWKHUHVXOWLQJDOORFDWLRQVWRUHIOHFWWKHSRVVLELOLW\
WKDWSURYLGHUVPD\EHDEOHWRIOH[WKHFXUUHQWDOORFDWLRQ
2FFXSDQF\
:HFRQVLGHUHGWKHRFFXSDQF\RISURYLGHUVZLWKLQWKHRYHUODSDUHDVWR
DVVHVVZKHWKHUWKH\PD\IDFHFDSDFLW\FRQVWUDLQWV
:HDVNHGSURYLGHUVLQWKHFRPSHWLWRUVHWIRUGDWDRQDYHUDJHRFFXSDQF\
RYHUWKHSDVWWKUHH\HDUVDQGFDOFXODWHGWKHLUUHVSHFWLYHDYHUDJHRFFXSDQF\
UDWHV:HDOVRFRQVLGHUHGWKHRFFXSDQF\IRUWKHPRVWUHFHQW\HDU  
DQGWKH\HDUWKHVLWHRSHQHGWRDFFRXQWIRUFDVHVZKHUHWKHZDUGKDV
UHFHQWO\RSHQHGDQGWKHUHIRUHPD\QRW\HWKDYHUHDFKHGPDWXUHRFFXSDQF\
7KHVHGDWDDUHVKRZQLQ$SSHQGL[(
:HDFNQRZOHGJHWKDWWKH3DUWLHVDQGRWKHUSURYLGHUVIDFHFDSDFLW\
FRQVWUDLQWVLQVRPHORFDODUHDVDQGWKDWWKLVZLOOOLPLWWKHFRPSHWLWLYH
FRQVWUDLQWWKH\LPSRVHRQHDFKRWKHULQWKHVHORFDODUHDVWRVRPHH[WHQW
1HYHUWKHOHVVZHEHOLHYHWKDWWKHUHLVVFRSHIRUWKH3DUWLHVWRDFFRPPRGDWH
DGGLWLRQDOSDWLHQWVLQWKHVHORFDODUHDVIRUWKHUHDVRQVZHKDYHJLYHQLQ
SDUDJUDSKDERYHVXFKWKDWLQFHQWLYHVH[LVWWRDWWUDFWDGGLWLRQDOSDWLHQW

:HIRFXVHGJDWKHULQJWKLVHYLGHQFHSDUWLFXODUO\LQWKH(DVW0LGODQGVDQG:HVW0LGODQGVZKHUHZH

SURYLVLRQDOO\IRXQGWKDWWKH0HUJHUPD\EHH[SHFWHGWRUHVXOWLQDQ6/&LQRXUSURYLVLRQDOILQGLQJVLQRUGHUWR
HOLPLQDWHWKHXVHRIDVVXPSWLRQVLQWKHVHDUHDV
:HKDYHDVVXPHGDDOORFDWLRQEHWZHHQPDOHDQGIHPDOHSDWLHQWV6HHSDUDJUDSK
:HKDYHDVVXPHGDDOORFDWLRQEHWZHHQ3'DQG/70+
3DUWLHV¶5HVSRQVHWRWKH/RFDO$VVHVVPHQW:RUNLQJSDSHUSDUDJUDSK



UHIHUUDOV)XUWKHULQVRPHORFDODUHDVWKH3DUWLHVKDYHVSDUHFDSDFLW\DQG
LQWKHVHORFDODUHDVWKH\KDYHLQFHQWLYHVWRDWWUDFWDGGLWLRQDOSDWLHQWV
*HRJUDSKLFGLIIHUHQWLDWLRQ
,QWKHLQLWLDOILOWHUZHFDOFXODWHGVKDUHVRIFDSDFLW\LQWKHPLOHFDWFKPHQW
DUHDDURXQGHDFKVLWH7KLVFDWFKPHQWDUHDLVDQDYHUDJHDSSUR[LPDWLRQRI
WKHVL]HRIWKHJHRJUDSKLFPDUNHW$VGLVFXVVHGLQSDUDJUDSKV
WKHDFWXDOJHRJUDSKLFPDUNHWPD\YDU\IURPDUHDWRDUHDWRVRPHH[WHQW
ODUJHO\GHSHQGLQJRQWKHEHKDYLRXURIWKHFXVWRPHUVLQWKDWDUHD
$GGLWLRQDOO\FDOFXODWLQJDVKDUHRIFDSDFLW\EDVHGRQWKHFDWFKPHQWDUHD
DVVXPHVWKDWHDFKEHGZLWKLQWKHFDWFKPHQWLVDQHTXDOO\HIIHFWLYH
FRPSHWLWRUWRWKH3DUWLHVQRPDWWHUZKHUHLWLVORFDWHGDQGWKDWQRSURYLGHUV
RXWVLGHRIWKHFDWFKPHQWDUHDDUHFRPSHWLWRUV,QUHDOLW\SURYLGHUVIXUWKHU
DZD\IURPWKH3DUWLHVEXWZLWKLQWKHFDWFKPHQWDUHDPD\EHOHVVRID
FRPSHWLWLYHFRQVWUDLQW DVDVPDOOHUSURSRUWLRQRIWKH3DUWLHV¶FXVWRPHUVPD\
SHUFHLYHLWWREHDQDOWHUQDWLYH DQGSURYLGHUVMXVWRXWVLGHWKHFDWFKPHQW
DUHDPD\EHDQDOWHUQDWLYHIRUVRPHFXVWRPHUV
:KLOHZHWKLQNWKDWVKDUHVRIFDSDFLW\ZLWKLQWKHPLOHFDWFKPHQWDUHDLVD
VXLWDEOHVWDUWLQJSRLQWZHGLGQHHGWRFRQVLGHUWKHVHQVLWLYLW\RIPDUNHW
VKDUHVWRLQFOXGLQJSURYLGHUVORFDWHGMXVWRXWVLGHWKHDUHD7KHUHIRUHLQRXU
DVVHVVPHQWVRIHDFKORFDORYHUODSDUHDEHORZZH
D  &RQVLGHUHGWKHJHRJUDSKLFGLIIHUHQWLDWLRQEHWZHHQWKH3DUWLHV¶VLWHV
:KHUHWKH\DUHYHU\FORVHWRRQHDQRWKHUWKH\DUHOLNHO\WREHVXEVWLWXWHV
IRUDJUHDWHUSURSRUWLRQRIWKH3DUWLHV¶FXVWRPHUV$VVXFKZKHUHWKH
3DUWLHV¶VLWHVDUHYHU\FORVHWKHPDUNHWVKDUHVPD\XQGHUVWDWH
FRPSHWLWLRQFRQFHUQV:KHUHWKH3DUWLHV¶VLWHVDUHFORVHUWRRQHDQRWKHU
WKDQWKH\DUHWRRWKHUSURYLGHUV¶VLWHVDVDVHQVLWLYLW\ZHDOVRFDOFXODWHG
PDUNHWVKDUHVRQDQDUURZHUJHRJUDSKLFEDVLV
E  7HVWHGWKHVHQVLWLYLW\RIRXUUHVXOWVWRH[WHQGLQJWKHFDWFKPHQWDUHDWR
PLOHVWRWDNHLQWRDFFRXQWWKHFRPSHWLWLRQWKDWWKH3DUWLHV¶VLWHVIDFH
IURPVLWHVORFDWHGMXVWRXWVLGHWKHFDWFKPHQWDUHD:KHUHWKLVPDGHD
VXEVWDQWLDOGLIIHUHQFHWRPDUNHWVKDUHVWKLVLQGLFDWHVWKDWWKH3DUWLHVPD\
IDFHFRPSHWLWLRQIURPRXWVLGHWKHFDWFKPHQWDUHDDQGZHVKRXOGEHOHVV
FRQFHUQHGDWDJLYHQPDUNHWVKDUHOHYHO7KLVLVSDUWLFXODUO\UHOHYDQW
ZKHUHWKH3DUWLHV¶VLWHVDUHGLVWDQWIURPRQHDQRWKHU
F  :KHQZHKDYHUHFHLYHGHYLGHQFHIURPFXVWRPHUVRURWKHUSURYLGHUVWKDW
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We compared the 2016 average occupancy rates in hospitals rated as
Requires Improvement, Good or Outstanding.268 When CQC ratings were
not included in information received from providers, we sourced them from
the CQC website and database.269 However, in some cases we have only
the overall hospital rating as opposed to the ward-specific rating. In these
cases, the CQC rating may not be as good an indicator of quality. We have
not been able to identify the CQC ratings of all the sites in the database of
mental healthcare facilities provided to us by the Parties. This is the case for
sites that have been archived by the CQC either because they no longer
operate or because their ownership has changed to another provider.270 For
these reasons we interpreted the results of this comparison with some
caution.
We found that hospitals rated as Good have an average occupancy of 83%,
while hospitals rated as Requires Improvement have an average occupancy
of 75%. We note that some of the CQC ratings were published after the
period for which we have occupancy information.271 It is therefore not
possible to interpret this as an analysis of the effect of a change in CQC
rating on occupancy. Rather, we have interpreted this analysis as showing a
weak relationship between CQC rating and occupancy. In our view, this
analysis supports the use of CQC ratings as a proxy for quality.
On the basis of the evidence above, we have used CQC ratings as a proxy
for providers’ quality in our analysis.
To investigate what impact a change in rating might have on occupancy over
the following months, we looked at how occupancy was affected at a
sample272 of the Parties’ sites in the months following them receiving a
Requires Improvement rating.273 We did not find evidence that a Requires
Improvement rating had a significant effect on occupancy at these sites,274
though we did not put much weight on this analysis due to the small sample

268

This analysis used average occupancy information provided to the CMA by Active Pathways, Active Futures,
Barchester, CAS, Cygnet, Elysium, Lighthouse, Priory, Sherwood Lodge, St Andrew’s, Vision Healthcare and
Whitepost. The latest CQC ratings for the sites in the sample were supplied by the providers or sourced from the
CQC website.
269 7 July 2017
270 In addition, we have not obtained the respective information for sites that are subject to the HIW in Wales as
these are not published.
271 Many CQC ratings were dated in 2017 or late 2016.
272 This analysis relied on four wards: three Cygnet wards [], as well as one CAS ward: [].
273 For this analysis, we were restricted to using Cygnet and CAS sites as they were the only providers for whom
we had the necessary monthly data.
274 Two of the wards had a [] increase in occupancy nine months after being given a rating of requires
improvement rating [], one had [] change in occupancy [] and one had a [] decrease []. It should be
noted that CAS [] rating was improved to ‘Good’ within the nine-month period after receiving a ‘Requires
Improvement’ rating.
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size, the short time period considered and the fact that we did not account
for other factors which may influence occupancy.
We considered the pattern of CQC ratings alongside occupancy in each of
the local areas in our assessment of closeness of competition. Where we
found that many of the Parties’ competitors had Requires Improvement
ratings and lower occupancy, this suggested that these competitors are
likely to impose a weaker constraint, such that concerns may exist at a lower
level of combined market share. We also took into account the possibility of
a reduced competitive constraint from providers which did not have lower
occupancy but do have worse CQC ratings than other providers.
Third party evidence
We sought evidence from customers and competitors to identify whether
providers identified by the Parties should be excluded from the competitor
set on the basis that these providers do not provide comparable services to
the Parties. We have been cautious with this evidence, as we found that
customers were not always well-informed about the current services offered
by the providers in their area. We sought to corroborate this evidence from
more than one source and our own desk research.
We took account of customer evidence including their views on competition
from the NHS and any specific concerns in our assessments in each of the
local overlaps.

Local competitive assessments
Below we assess each of the local overlaps identified as possible problem
areas by our filtering. We start by looking at the female PD overlaps which
we consider together given the role played by product differentiation. We
then go on to assess each of the LTMH overlap areas in turn.
In some local areas the Parties’ market shares are below the 40% threshold
used in the various filters. This is the result of the conservative assumptions
used in the filtering process so as not to miss any possible problematic local
areas. The market shares in the assessments below are based on the
further work carried out in the more detailed local competitive assessments
and are therefore a more accurate representation of the competitive
situation.
Female PD
We investigated the two overlaps in female PD we identified between:
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Knightstone Ward following the opening of CAS Alders Clinic in June 2015,
which more than doubled the available PD bed capacity that was available at
Kewstoke.
Figure 20: Average occupancy at Knightstone Ward and Alders Clinic

[]
Source: Parties

We note that this evidence does not control for other factors that may affect
demand for the Parties’ services in this area, for example whether demand
for female PD was increasing over the period. We also consider that it is
consistent with the continued existence of unmet demand for female PD
services in this area. As discussed in paragraph 8.52, we note that the
Parties’ previous expansion decisions, including the re-provisioning at CAS
Alders to female PD, have focused on identifying areas where there is
excess demand.
The Parties have provided a chart showing the impact of the opening and
expansion of CAS Acer on Cygnet Bierley. Similarly, the Parties said this
shows that the opening of CAS Acer did not have []on the average daily
rate charged at Cygnet Bierley.
Figure 21: Average occupancy at Bowling Ward and Acer Clinic

[]
Source: Parties

The Parties submitted that this chart is consistent with the opening and
expansion of CAS Acer having [] on Cygnet Hospital Bierley. In this case,
we note that occupancy at Bierley has []. As discussed in paragraph 9.59
below, our understanding is that this is due to issues customers experienced
at Bierley over the period. This makes it harder to discern whether or not the
opening of CAS Acer had an impact on Cygnet Bierley relative to the
counterfactual.
Overall, given the scale of the opening and expansion of both CAS Alders
and CAS Acer, in our view [] on occupancy at either Cygnet Kewstoke and
Cygnet Bierley is consistent with limited competition between them.
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Customer evidence on closeness of competition
We received information from five customers comparing Cygnet Kewstoke
Knighstone Ward and CAS Alders. These five customers account for 37% of
the referrals to the two sites since 1 January 2016.
The evidence from customers on whether they saw Cygnet Kewstoke
Knighstone Ward and CAS Alders as alternatives was mixed. Three
customers281 representing 46% of referrals (of the 37% who answered the
question) told us that they see the Parties’ sites as alternatives for at least
some patients, while two282 customers representing 54% of referrals told us
that the Parties’ sites are not alternatives. One283 customer believed that the
services are similar but differentiated by the size of wards. They had sent a
particularly difficult patient to Alders instead of Kewstoke because they felt
that they would be too disruptive in the smaller environment. They said that if
either of the Parties’ sites were full they were each other’s next best
alternative.
We noted that, while customers representing 54% of referrals (out of those
that answered the question) suggested that the Parties do not compete,
these customers have only referred to Cygnet Kewstoke and not to CAS
Alders. On the other hand, the customers who believed the sites were
alternatives for some patients had all sent a small number of patients to
either site in the past. However, these customers thought that the sites were
only alternatives for some patients.
We received customer information comparing the services of Cygnet
Bierley’s Bowling ward with the two CAS facilities, Acer Clinic and Aspen
Lodge, from four customers.284 These four customers account for 40% of the
referrals to the three sites since 1 January 2016.
Evidence from customers on whether they saw Cygnet Bierley and CAS
Aspen and CAS Acer as alternatives was mixed. All customers told us that
there was substantial differentiation between the Parties’ wards. However,
most285 also told us that the same type of patient could be sent to either
Cygnet or CAS. One customer286 stated that the range of facilities offered at
Cygnet Bierley, particularly PICU, meant they were better placed to handle
emergencies and therefore were better suited for complex patients than the
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stand-alone sites of CAS. Another287 said that the same types of patient
could be sent to either CAS sites or to Cygnet Bierley, but they offered
different treatments and the outcomes would not necessarily be the same.
Treatments offered by Cygnet were more specialised than those offered by
CAS and therefore tended to produce better results. Two customers stated
that although they did treat the same patient groups they would only use one
of the providers. One288 because CAS is too far south and the other289
because they were unhappy with the service provided by Cygnet Bierley.
The customer evidence we received was very mixed and in some cases
based on a small number of patients referrals to Cygnet and/or CAS sites.
Conclusion on female PD
We received evidence showing that Cygnet and CAS serve different types of
PD patients. The evidence from customers was mixed and based on a small
number of the customers using Cygnet and CAS sites. Whilst there is likely
to be some overlap in the Parties’ offerings for some patients, given the high
degree of differentiation between the Parties’ PD facilities, this overlap is
likely to be small. Therefore, our view is that the Parties do not compete
closely in female PD and are likely to represent a limited competitive
constraint on each other.
Based on the above, we conclude that the Merger may not be expected to
result in an SLC in female PD for the overlaps in Yorkshire and the Humber
or in the South West.
Countervailing factors
Because of our finding that the Merger may not be expected to result in an
SLC, we did not investigate countervailing factors.
London – male LTMH
We analysed the overlap between Cygnet Hospital Woking, Cygnet Hospital
Lewisham and CAS Churchill. The Cygnet Woking, Cygnet Lewisham and
CAS Churchill sites were identified for further analysis based on a filter using
public transport travel times of 90 minutes.
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have received a Requires Improvement CQC rating and a small number of
other providers in the area are rated Good. However, we note that several
providers rated as Requires Improvement, were operating at high
occupancy. This was consistent with the weak relationship that we observed
at a national level between a CQC ‘Requires Improvement’ rating and
occupancy. We therefore concluded there was no basis for excluding
competitors that have received a ‘Requires Improvement’ rating from the
relevant competitor set but we took into account whether they would exert a
weaker competitive constraint.
Third party evidence
Customer evidence suggests that the Parties are not close competitors. In
particular, [].
Three of the Parties’ customers had concerns about the Merger, but these
customers accounted for only 6% of referrals since 1 January 2016. The
concerns related to the possibility that the merged entity would increase
prices.291 One customer was also concerned that there may be
reconfiguration of services post-Merger which could restrict supply in certain
markets.292
NHS providers
Nine customers collectively responsible for 27% of referrals to the Parties’
sites in the area since 1 January 2016 gave us evidence on the use of NHS
rehabilitation services. Five293 (accounting for 45% of referrals from
responding customers) stated that there was no local supply of NHS
services, two294 (accounting for 27% of referrals from responding customers)
stated that they use NHS providers first and two295 (accounting for 27% of
referrals from responding customers) said that they treat the NHS providers
and private sector providers equally. Overall, in our view, this evidence
suggested that NHS providers do not compete with independent providers,
at least from the perspective of most customers in the London area.
However, we did not need to conclude on this point as we found an SLC was
not expected to result from the Merger, even without accounting for NHS
provision.
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Conclusion on London male LTMH
The Parties have low market shares and are geographically distant. We
found the CQC rating was not a strong competitive differentiator in terms of
closeness of competition and customer evidence on closeness of
competition was mixed. Taking into account weaker competitive constraints
from providers with ‘Requires Improvement’ CQC ratings did not alter these
results. Based on the evidence outlined above, we conclude that the Merger
may not be expected to result in an SLC in this overlap area.
Countervailing factors
Because of our finding that the Merger may not be expected to result in an
SLC, we did not investigate countervailing factors.
Yorkshire – male LTMH
The catchment area for male LTMH in Yorkshire overlaps to some extent
with the catchment area for male LTMH in the East Midlands although, as
we show below, the degree of competition between the Parties and the other
providers is different.
We investigated the overlap we identified between Cygnet Brighouse and
CAS Oaks. To assess market shares we centred on CAS The Oaks. The
Parties also have the following wards within the 60-mile catchment area:
CAS The Limes, CAS Storthfield House, CAS Sherwood House and Cygnet
Derby. As these wards are within the catchment area and offer the same
services as Cygnet Brighouse and CAS The Oaks, we included these wards
in our calculations of market shares.
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example Priory Dewsbury, []. Given that we do not find an SLC may be
expected in this area, we do not need to conclude on capacity constraints.
Geographic differentiation
Brighouse, the closest Cygnet site to CAS The Oaks is 21 miles away. The
only other competitor closer to CAS The Oaks is the Cheswold Park Hospital
at 17 miles. However, it is smaller (11 beds compared with CAS The Oaks’
36) and has a Requires Improvement rating compared to CAS The Oaks’
Good.
Whilst CAS The Oaks and Cygnet Brighouse are geographically close
competitors, we found calculating market shares on a narrower basis (for
example 30 miles) did not substantially increase the Parties’ market shares.
This is because the Parties’ market shares in a 60-mile catchment also
included their beds at their East Midlands’ sites.303
Widening the catchment area to 65 miles did not materially affect the Parties’
market shares. This is because the only site located between 60 and 65
miles from CAS The Oaks is Alternative Future’s Weaver Lodge, a 20-bed
mixed gender unit for LTMH/PD patients. We excluded the Alternative
Futures sites from the relevant competitor set.304
Based on the evidence above, in our view, CAS The Oaks and Cygnet
Brighouse are close competitors geographically.
Closeness of competition on quality
All the Parties’ facilities in this area have Good CQC ratings, while some
other local providers have a Requires Improvement rating.305 Priory told us
that occupancy at Dewsbury was negatively affected by its ‘Requires
Improvement’ rating but it is hoping for this rating to be upgraded soon. As
discussed in paragraphs 9.27 to 9.32 above, we think providers with a
Requires Improvement rating would still exert a competitive constraint on the
Parties and therefore do not exclude them from the calculation of capacity
shares but in our view the fact that all of the Parties’ sites have Good CQC
ratings suggests they are close competitors in terms of quality.
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Third party evidence
The evidence suggested that the Parties’ sites are comparable, with several
customers citing CAS and Cygnet sites as alternatives. Customers also
named a number of other providers, mentioning two male LTMH sites,
Huntercombe’s Centre-Sherwood site and Options for Care’s Montague
Court, as comparable to those of the Parties. One customer suggested
Turning Point and Rushcliffe Care were comparable to the Parties’ sites.306
We note that these sites are outside the 60-mile catchment area. In our view
this customer comment is evidence of constraints from out of area. However,
we did not consider it sufficient evidence to include these providers within
market share calculation, in particular as a customer’s preferences are likely
to be dependent on its own location.
One customer suggested that mixed LTMH/PD wards did not provide a good
environment for either LTMH or PD patients.307 This customer also
suggested that mixed gender hospitals were not commonly used for
rehabilitation services and that it was not aware of any in the area.
Two customers,308 responsible for 18% of referrals to the Parties’ overlap
sites, expressed concerns about the effect of the Merger on male LTMH.
The larger309 of these customers was concerned that the merged firm would
have a monopoly in its local vicinity and had concerns about increased
concentration leading to poorer outcomes, such as increased prices or
reduced quality. This customer said that it currently refers patients to Cygnet
Brighouse and CAS The Oaks and suggested that it would only consider
options within a much narrower catchment area than the 60-mile area used.
The other customer310 felt that previous mergers had had a disruptive effect
on patients, with changes in management affecting delivery of planned
interventions.
In our overall assessment of this local area, we took account of the concern
of the larger customer. However, we noted that it was driven by the
customer’s location and so we did not consider that it would necessarily
extend to other customers. We did not think the concern from the other
customer related to the competitive effects of the Merger and so did not give
it weight in our overall assessment. We considered that the customer
evidence overall provided a mixed view of the alternatives to the Parties’
sites. While it suggested that the Parties were close competitors, it also
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corroborated the constraint from a number of the other providers, which are
included in our competitor set for calculating market shares.
NHS providers
For the overlap in male LTMH in Yorkshire we have evidence on the use of
NHS rehabilitation services from seven customers collectively responsible
for 54% of the referrals to the Parties’ sites in the area since 1 January 2016.
Five311 of them (accounting for 57% of referrals from responding customers)
stated that there was no local supply of NHS services, one312 (accounting for
38% of referrals from responding customers) said that it uses local supply
first and one313 (accounting for 5% of responding customers) stated that it
treats the NHS providers and private sector providers equally.
The Parties identified to us several possible NHS providers of rehabilitation
services in the area. As discussed in paragraphs 5.53 above, only two of
these wards appeared to compete with independent providers, []. We
have included these in the calculation of market shares.
Conclusion on Yorkshire male LTMH
Numerically, the Parties have post-Merger market share of [30–40]% with a
relatively small increment ([10–20]%). This market share may be
overestimated due to some of the locations of the Parties’ sites. PostMerger, there will be a large number of reasonably-sized providers, one of
which is a national provider, which will exert competitive pressure on the
Parties. Two customers were concerned about effects of the Merger.
However, in our view the concerns of one of these customers reflected its
particular location and we did not consider that its concerns would
necessarily extend to other customers. In our view, the concerns of the other
customer related to possible disruption rather than a competitive effect of the
Merger.
On the basis of the above, we concluded that the Merger may not be
expected to result in an SLC in this local area.

311

[]
[]
313 []
312

124

&RXQWHUYDLOLQJIDFWRUV
%HFDXVHRIRXUILQGLQJWKDWWKH0HUJHUPD\QRWEHH[SHFWHGWRUHVXOWLQDQ
6/&ZHGLGQRWLQYHVWLJDWHFRXQWHUYDLOLQJIDFWRUV
1RUWKHUQ:DOHVDQG7KH1RUWK:HVW±IHPDOH/70+
:HLQYHVWLJDWHGWKHRYHUODSEHWZHHQ&\JQHW%XU\LQ1RUWK:HVW(QJODQG
DQG&$6'HOIU\Q/RGJHLQ1RUWKHUQ:DOHV2XUILOWHULGHQWLILHGWKLVRYHUODS
IRUIXUWKHUDVVHVVPHQWEDVHGRQWKHVHQVLWLYLW\RIH[FOXGLQJPL[HGJHQGHU
ZDUGV
)LJXUHPLOHFDWFKPHQWDUHDIRUIHPDOH/70+LQ1RUWKHUQ:DOHVDQGWKH1RUWK:HVW
FHQWUHGRQ&$6'HOIU\Q/RGJH 

6RXUFH&0$DQDO\VLV
7KHFDWFKPHQWDUHDVKRZQLVQRWFDOFXODWHGH[DFWO\DQGLVIRULOOXVWUDWLYHSXUSRVHVRQO\
6RPHSURYLGHUVLQFOXGHGZLWKLQWKHFDWFKPHQWDUHDPD\QRWEHLQFOXGHGIRUWKHSXUSRVHVRIFDOFXODWLQJPDUNHWVKDUHV6HH
GLVFXVVLRQRIPDUNHWVKDUHVLQWKHERG\RIRXUUHSRUWDQGWDEOHVRISURYLGHUVLQ$SSHQGL[(
1+6SURYLGHUVDUHQRWLQFOXGHGLQWKHPDS

0DUNHWVKDUHV
&\JQHW%XU\DQG&$6'HOIU\Q/RGJHDUHPLOHVDSDUW,QRUGHUWR
GHWHUPLQHPDUNHWVKDUHVLQWKLVRYHUODSDUHDZHH[WHQGHGWKHFDWFKPHQWWR
PLOHVEHFDXVHRIWKHGLVWDQFHEHWZHHQWKH3DUWLHVDQGWKHIDFWWKDW
VHYHUDOSURYLGHUVDUHORFDWHGMXVWEH\RQGWKHFDWFKPHQW WRWKH(DVWRI
&\JQHW%XU\ :HDOVRFKHFNHGPDUNHWVKDUHVRQDPLOHEDVLVDVD
VHQVLWLYLW\


Table 20: Market shares for female LTMH in the North West and Northern Wales
%
Base case
65 miles

60 miles

[5–10]
[10–20]
[20–30]
[10–20]
[10–20]
[10–20]
[5–10]
[5–10]
[5–10]
[5–10]
[0–5]
[0–5]

[10–20]
[10–20]
[20–30]
[10–20]
[10–20]
[10–20]
[5–10]
[0–5]
[5–10]
[0–5]
[5–10]
[0–5]

CAS
Cygnet
Combined
John Munroe Group
Priory
Equilibrium
Deepdene Care
Lighthouse
Northern Healthcare Ltd
Active Pathways
MHC
Elysium

Source: CMA calculations based on data submitted by the Parties and other providers.
Notes: Lighthouse has been acquired by Elysium.

In a 65-mile catchment post-Merger, the Parties would have a combined
market share of [20–30] % with a [5-10]% increment. The Parties are the
second and fifth largest providers within the catchment area. There are three
large competing providers, each with high market shares: John Munroe
Group, Priory and Equilibrium.
Capacity constraints
We found that the Parties have [] across their sites in this overlap. Given
that we have not found that the Merger may be expected to result in an SLC
in this area, we do not need to conclude on capacity constraints.
Geographic differentiation
Cygnet Bury and CAS Delfryn Lodge are distant (59 miles) from one another
and therefore are unlikely to compete closely geographically.
Most of the competitors captured within the 60-mile catchment area are
located between the Parties’ hospitals and so are geographically closer
competitors to the Parties than they are to each other. In addition, there are
several competitors located just outside the 60-mile catchment area,
including Elysium Bierley Court, the John Munroe Hospital and Edith Shaw
Unit, Active Pathways Bamber Bridge, and Lighthouse Ballington House. For
this reason and given the Parties are approximately 60 miles from one
another, we decided that greater weight should be placed on market shares
calculated on a 65-mile catchment.
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Closeness of competition on quality
The Parties have a Good CQC rating and accordingly appear to be close
competitors on quality. A small number of the competitors within the overlap
area have received a Requires Improvement rating and a small number of
other providers in the area rated Good. However, given the weak
relationship between Requires Improvement CQC ratings and occupancy
that we observed at a national level, we did not find a basis for excluding
competitors that have received a ‘Requires Improvement’ rating from the
relevant competitor set but we took into account whether they would exert a
weaker competitive constraint.
Third party evidence
The evidence we received from one customer314 responsible for 10% of
referrals, was that Cygnet Bury was their preferred facility due to geographic
locality, with CAS Delfryn Lodge the next best alternative and John Munroe
Hospital as a next best alternative to Delfryn Lodge. This customer was
concerned that there would be limited price competition due to the Parties
having a local monopoly.
We noted this concern in our overall assessment. However, we also noted
that it came from only one customer responsible for a limited number of
referrals.
NHS providers
We received no evidence from customers in this area on the use of NHS
providers. However, we did not need to conclude on the constraint from NHS
providers due to the Parties’ geographic differentiation and low combined
market share, even without accounting for NHS provision.
Conclusion on North West and Northern Wales female LTMH
Based on the evidence outlined above, we concluded that the Merger may
not be expected to result in an SLC in this overlap area. In particular, the
post-Merger market shares of the Parties are low ([20–30]%) and they are
geographically distant. We also note they will continue to face significant
competition from three large providers, which together account for a share
over [40–50]% and a number of other providers, which together account for
a share over [30–40]%. Taking into account weaker the competitive
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In addition, we noted the size of St Teilo and Kewstoke’s (The Lodge) site
specific catchment areas, [125-150] miles and [125-150] miles respectively.
These large site specific catchment areas suggest these sites receive
patients from customers across a large geographic area and that 80 miles
would be a conservatively narrow catchment area. In, any event we did not
find a concern within this 80-mile catchment. We centred our analysis of the
competitor set and of market shares on CAS St Teilo as market shares were
greater (and so had been identified for further analysis by our filter) on this
basis.
The Parties have a post-Merger combined market share of [40–50]% with a
[10–20]% increment. The Parties are the first and third largest providers
within the catchment area. After the Merger the Parties would continue to
face competition from two national providers, Elysium and Priory, one large
competitor, Sherwood Lodge and two smaller competitors. Our calculated
market shares are shown in Table 18 below.
Table 21: Market shares for female LTMH in South West and South Wales
80 miles
(%)
CAS
Cygnet
Combined
Elysium
Priory
Hafal
Ocean Community Services
Sherwood Lodge

[20–30]
[10–20]
[40–50]
[20–30]
[5–10]
[5–10]
[0–5]
[10–20]

Source: CMA calculations based on data submitted by the Parties and other providers.

Capacity constraints
We found that both Cygnet Kewstoke and CAS St Teilo had spare capacity.
On this basis, we did not find capacity constraints to be a factor limiting
competition in this overlap.
Geographic differentiation
We found that CAS St Teilo and Cygnet Kewstoke (The Lodge) were
geographically distant (74 miles). We noted that there were competitors
located close to the Parties’ sites, in particular that Elysium had sites close
to both CAS St Teilo (19 miles) and Cygnet Kewstoke (5 miles). In addition,
there are three other providers that are closer to CAS St Teilo than Cygnet
Kewstoke. Accordingly, we did not view the Parties as close competitors
geographically, relative to other providers.
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Third party evidence
Customer evidence in relation to this overlap did not suggest the Parties
were particularly close competitors. One customer cited Elysium’s the Copse
as the next best alternative to CAS’ St Teilo facility.317 Another customer
believed there were no nearby alternatives for female LTMH patients.318 One
customer believed that Kewstoke did not offer female LTMH services and
instead considered Kewstoke (The Lodge) ward as a female PD ward.319 On
the other hand, one customer said that the two sites were broadly
comparable and were its preferred sites in the area for female LTMH.320
Four321 customers of the Parties’ sites in this area had concerns about the
Merger. These customers collectively account for 23% of the referrals to the
Parties’ sites since 1 January 2016. All four were concerned about potential
increases in price. One322 citing that previous mergers had impacted price
and choice in the area. Another two323 were concerned that the Merger
would affect other parameters such as quality of service and length of stay.
NHS providers
We received evidence on the use of NHS rehabilitation services from seven
customers collectively responsible for 39% of the referrals to the Parties’
sites in the area since 1 January 2016. Three324 (accounting for 50% of
referrals from responding customers) stated that there is no local supply of
NHS rehabilitation services. Four (accounting for 50% of referrals from
responding customers) said that they used NHS providers first. None of
these customers stated that they treat the NHS providers and private sector
providers equally. In our view this evidence suggested that NHS providers
do not act as a competitive constraint on the Parties.
Conclusion on South West and Southern Wales female LTMH
Post-Merger the Parties will have a combined market share of [40–50]%.
There are two other large competitors in the area accounting for broadly the
same share as the Parties and a further three competitors, which together
account for a [20–30]% share. The Parties are geographically distant and
several other providers are geographically closer to the Parties’ sites. Taking
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into account weaker competitive constraints from providers with Requires
Improvement CQC ratings does not alter these results. There were some
third party concerns, which we have taken into account in our overall
assessment.
Based on the above evidence, we conclude that the Merger may not be
expected to result in an SLC in this overlap.
Countervailing factors
Because of our finding that the Merger may not be expected to result in an
SLC, we did not investigate countervailing factors.
East Midlands – male LTMH
We considered the overlaps between the following facilities in the East
Midlands: Cygnet Derby (Wyvern ward), Cygnet Lodge Brighouse, CAS
Storthfield House, CAS Sherwood House, CAS The Limes, CAS
St Augustine’s and CAS The Oaks.
To assess capacity shares in this overlap we centred on CAS Storthfield
House. We noted that the market shares (shown in Table 22 below) are
similar if centred on CAS Sherwood House or CAS The Limes, which are
near to each other. We noted that market shares are somewhat lower if
centred on Cygnet Derby. However, we considered it more relevant to centre
on Storthfield House as market shares were higher in this case.325

325

In our competitive assessment, we consider both the competitive constraint that CAS imposes on Cygnet and
vice versa. This implies we should look at market shares centred on CAS sites and on Cygnet sites. We also
noted that there are more beds ([]) located at the CAS sites (Storthfield House, Sherwood House and The
Limes), than at Cygnet Derby ([]).
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Storthfield House, Sherwood House and The Limes. Overall, this evidence
suggests that there is some competition between Brighouse and CAS’ sites
at Storthfield House, Sherwood House and The Limes, albeit that the degree
of competition is consistent with the greater 56-mile distance between the
Brighouse and the CAS sites.
The Parties are the two largest providers of male LTMH rehabilitation
services and along with Priory ([10–20]% market share) are the only three
national providers in the 60-mile catchment area. There are four other
smaller providers, including Debdale Specialist Care, Huntercombe,
Riverside and John Munroe.
We have considered the extent to which other providers in the East Midlands
could flex their current bed allocation to accommodate male demand for
LTMH patients. Within our baseline catchment area of 60 miles, we have
identified one mixed gender site (among the sites we have included in the
relevant competitors). We have tested the sensitivity of the market shares in
the East Midlands to the assumption that Thistle Hill Hall would allocate all
its capacity to male patients. Accounting for the possibility of flexing, the
Parties’ combined market share would go down marginally to [50–60] %.
Capacity constraints
The Parties submit that Cygnet’s Wyvern ward at Derby is [], and
therefore cannot be considered a close competitor to the CAS sites in the
East Midlands.
Each of CAS’ sites in and just outside the 60-mile catchment area has an
occupancy rate of close to or over []% averaged over the three-year
period 2014 to 2016 and also in 2017. The same is true for Cygnet’s Derby
site, which is the closest Cygnet site to the CAS sites at the centre of the
catchment area. However, given that the Parties have the largest number of
beds dedicated to male LTMH patients in the 60-mile catchment area (178
beds accounting for [50–60]% of the market), patient discharges will
periodically free-up several of the Parties’ beds. In addition, Cygnet
Brighouse has [] ([]% over the three-year period and []% in 2016).
In our view these specific reasons together with the factors set out in
paragraph 8.51 show that the Parties, while being capacity constrained to
some extent, will have some available capacity that would give them the
incentive and ability to compete for male LTMH patients in the East Midlands
area absent the Merger.
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Geographic differentiation
We considered the geographic closeness of competition between the
Parties, including whether there is evidence specific to this area indicating
that we should adopt a different catchment size.
The Parties submitted that there are eight sites located between 60 and 70
miles from Storthfield House and 11 sites located between 70 and 80 miles
of Storthfield House.345 They told us that these sites all have catchment
areas that overlap with the catchment area of Storthfield House and so were
options for some customers.
The Parties provided analysis where they re-centred the catchment areas on
the customers.346 This showed that the market shares in the 60-mile radius
surrounding customers was lower for almost all customers. In our view this
analysis is indicative that the Parties’ market shares may underrepresent to
some degree the competitive constraint from providers outside of the 60-mile
catchment area.
We recognised that the use of market shares is a simplification, in that it
places equal weight on providers inside the market (when the competitive
constraint may not be equal) and zero weight on providers outside the
market (when they may be alternatives for a minority of customers). The use
of market shares may therefore underestimate competitive constraints from
out of market in some cases, for example if there are a lot of providers just
outside the catchment area.
To account for this, we carried out a sensitivity check by extending the
catchment area to 70 miles. This resulted in the Parties’ combined postMerger market shares falling from [50–60]% to [40–50]%. In our view this
change indicates that the 60-mile market shares may understate the
constraint from providers located outside the 60-mile catchment area, in
particular for customers located nearer the periphery of the catchment area.
However, we noted that even the market shares at 70 miles were still
significantly greater than 40%.
The Parties told us347 that [] patients at the Parties’ sites in this area are
referred under the Framework and that the area covered by the Framework
(as defined by the boundaries of the CCGs that use it) extends more than
100 miles north-to-south and 90 miles east-to-west. They submitted that this
indicates that the site-specific catchment areas used by the CMA at phase 1
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Parties’ response to the provisional findings, paragraph 3.36.
Parties’ response to the provisional findings, paragraph 3.74.
347 Parties’ response to phase 1 decision, paragraph 4.8.
346
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they impose on one another, in particular for customers located nearer to the
Parties’ sites.
Closeness of competition on quality
All the Parties’ male LTMH facilities in this local overlap have ‘Good’ CQC
ratings, while some other local providers have a ‘Requires Improvement’
rating.351 One competing provider, Debdale Thistle Hall, has an
‘Outstanding’ rating. As discussed in paragraphs 9.27 to 9.32, we consider
that providers with a ‘Requires Improvement’ rating would still exert a
competitive constraint on the Parties and therefore we do not exclude them
from the calculation of capacity shares. However, we consider that they
would exert a weaker competitive constraint than providers rated as ‘Good’
or ‘Outstanding’.
Pre-Merger competition
The Parties submitted that there is a general lack of evidence contained in
the provision findings which considers the degree of competition between
Cygnet Derby and CAS’ sites at Storthfield House, Sherwood House and
The Limes.352 The Parties submitted that the CMA’s local market
assessment relies heavily on market shares but fails to consider any
evidence in order to assess whether the Parties’ facilities have indeed been
competing with each other for patients.
The Parties also provided analysis considering the extent to which the
patients referred to Cygnet Derby and Cygnet Brighouse for assessment
have also been assessed at CAS sites at Storthfield House, Sherwood
House and The Limes353. This analysis showed that [] out of [] patients
that were referred to Cygnet Brighouse for assessment since May 2016
were also referred for assessment to one of the three CAS sites and that
[] of the [] patients that were referred for assessment to Cygnet Derby
since May 2016 were also referred for assessment to one of the three CAS
sites. The Parties considered that this shows that there is [] competition
between Cygnet Brighouse and the CAS sites and that the level of
competition with Cygnet Derby is not material.
We placed limited weight on this analysis as we do not have evidence on the
extent to which the relevant customers have sought their patients to be
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Riverside Healthcare Cheswold Park Hospital, John Munroe Hospital.
Parties’ response to the provisional findings, paragraph 3.84.
353 Parties’ response to the provisional findings, paragraph 3.86.
352
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assessed by multiple providers. We heard from CCGs that often they may
not approach multiple providers in practice, either because there are limited
options available or because they already have a good idea of the single
best option for the patient.354 As a result, a lack of overlap does not
necessarily indicate a lack of competition. In our view the overlap in patient
referrals for assessment between Cygnet Derby and the three CAS sites at
Storthfield House, Sherwood House and The Limes indicates a degree of
competition between these sites. The more limited overlap in patient
assessments between Brighouse and the three CAS sites indicates that
competition between these sites may be limited, consistent with the greater
distance between these sites compared to the distance between Cygnet
Derby and CAS’ three sites. We note further that customer evidence,
mentioned in 9.144 above, supports that there is some competition between
Cygnet Brighouse and the CAS sites.
We considered evidence on competition on price and quality in Section 8
and found that the Parties compete on quality and have varied or considered
varying prices at a local level due to competition. In relation to the East
Midlands in particular, while we have not been able to carry out quantitative
analysis of competition due to limited data availability, we have considered
evidence from customers on competition between the Parties, as set out
below.
Third party evidence
Testimony from customers suggests that the Parties’ hospitals are
competing for some patients, with several customers citing CAS and Cygnet
hospitals as alternatives. One customer said that Barchester Forest Hospital
is for older patients and therefore not competing with the Parties’ sites.355
Another customer stated that it did not use the mixed gender or mixed
specialism (LTMH/PD) wards for rehabilitation services.356
Hardwick CCG (Derbyshire), which is [] customer of CAS Storthfield
House and Cygnet Derby and the [] customer for CAS The Limes,357 has
sent only five patients (out of a total of 138) requiring rehabilitation services
to providers other than the Parties’ sites over the last three years (none in
2015/16).

354 For example: [] who informed us that sometimes it will not consider multiple providers. [] told us that it
would have specific units in mind for specific patients, given its experience of referring patients to different
providers.
355 []
356 []
357 Based on the aggregate number of patient weeks spent at the site by all patients.

142

Notwithstanding the volume of male LTMH referrals from Hardwick CCG to
the Parties’ sites, it told us it was not concerned about the Merger. It stated
that it did not believe Cygnet would change the terms of its current
agreement with Hardwick CCG as it had not done so before when it acquired
Alpha Hospitals. Hardwick CCG did not think that a combined Cygnet and
CAS would attempt to ‘massively change the terms of the conversation’ at
the expiry of the two-year window of the Framework. Hardwick CCG said
that both providers were aware that there are pressures on them and ‘if they
attempted to do something too outrageous we might start placing people
further away.’ It stated that while ‘it did not have the benefit of a lot of
alternative options on the current agreement it did have options.’
Three other customers, responsible for 9% of the referrals to the Parties’
sites in this overlap area expressed concerns about the Merger. Two358 of
these customers had concerns about increased concentration and less
choice leading to poorer outcomes for customers such as increased prices
or reduced quality. All three359 customers were concerned about the loss of
variation in the services provided by the Parties, one arguing that
heterogeneous treatment styles offered more options for patients.360
NHS providers
We received responses on the use of NHS rehabilitation services from nine
customers collectively responsible for 70% of the referrals to the Parties’
overlap sites since 1 January 2016. Four361 (accounting for 54% of referrals
from responding customers) stated that there were no local NHS providers,
three362 (accounting for 42% of referrals from responding customers) stated
that they use NHS supply first and two363 (accounting for 4% of referrals
from responding customers) stated that they treat the NHS providers and
independent providers equally.
The Parties identified several possible NHS providers of rehabilitation
services in the area. As explained in paragraph 5.53 above we contacted all
of the 15 NHS trust identified by the Parties. Out of the 11364 NHS trusts
relevant in this area, only two of these wards appeared to compete with

358

[]
[]
360 The customer felt that different providers tended to offer different treatment approach for patients. Certain
patients may respond more positively to one treatment approach than another. Their concern was that the
merger may lead to facilities that previously offered different approaches would instead provide a singular
treatment approach.
361 []
362 []
363 []
364 []
359
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independent providers, []. We have included these wards in the
calculation of market shares.
Merger effect
The Parties are the two largest providers of male LTMH in the East Midlands
and would have a high combined market share post-Merger. They will be
almost five times larger than the next largest competitor, which in turn, is
much larger than the other providers. The Parties will have some available
capacity that will give them the incentive and ability to compete for patients.
The Parties are particularly close competitors geographically, which may
suggest that their market shares understate the competitive constraint they
impose on one another, in particular for customers located nearer to the
Parties’ sites. They are also close competitors in terms of quality with each
of their sites having Good CQC ratings. The shares of the Parties would be
higher if providers with Requires Improvement CQC ratings exerted a
weaker constraint. The largest customer for some of the Parties sites is not
concerned about the Merger but several other customers are concerned
about the impact of the Merger in this area.
Countervailing factors
We considered whether countervailing factors, including entry or expansion
by competitors and buyer power could offset the impact of the Merger.365
Camino Healthcare told us that they plan to open a 20-bed mixed-gender
LTMH facility in Nuneaton. We considered whether this entry would be
timely, likely and sufficient.366
Camino Healthcare has received planning permission for the facility, is about
to start development and is due to admit patients in January 2019. Camino
Healthcare told us that this site will provide LTMH rehabilitation services in
competition with the Parties. This facility will be 49 miles from CAS
Storthfield House. Camino Healthcare currently expect that this facility will
be evenly split between male and female patients. In our view, on balance,
given that competitive parameters such as pricing are set relatively
infrequently in rehabilitation services, this entry meets the conditions of
timely and likely.
To assess whether it may be sufficient to offset any adverse impact from the
Merger, we have included this facility within our calculation of market shares.

365
366

The Parties did not put any efficiency arguments to us.
CMA Merger Assessment Guidelines, paragraph 5.8.3.
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We note that market shares are reduced only marginally to [50–60]%. In
addition, we have tested the possibility that the planned Nuneaton site would
operate as a male-only site upon its completion. Again, this would only
reduce the Parties’ combined market shares marginally, bringing them down
to [50–60]%.
We found no evidence of any other providers planning to expand in male
LTMH in this local area. Given this and the limited impact of the planned
Nuneaton site, we do not consider that entry or expansion by competitors
would be timely, likely and sufficient to offset the adverse effects of the
Merger in this local area.
We have considered the role of the Framework in protecting customers from
any adverse effects arising from the Merger through the exercise of buyer
power. In our view, while the aggregation of customer volume may improve
the negotiating position of those customers using the Framework to some
extent, it does not follow that the Framework would be sufficient to offset the
adverse effects of the Merger.
Buyer power can only constrain suppliers to the extent that there are
sufficient alternatives available to the buyer. In this regard, we note that the
Framework does not provide for a bidding market, where ‘competition for the
market’ can act as a competitive constraint provided there is sufficient
number of credible bidders. Rather, as discussed in paragraph 9.128 to
9.135 above, the Framework sets out a basis for aggregating customer
volume to negotiate common terms with providers,367 several of whom are
needed to join the Framework to meet the substantial aggregate supply
requirements of the customers on the Framework.
The Merger would result in the Parties having a very high combined share of
supply of beds in the local area, reflecting that there is limited alternative
capacity available. In our view this limits the alternative options available to
the customers using the Framework, given that they have substantial supply
requirements for rehabilitation services in aggregate.
This view was not shared by the largest customer for some of the Parties’
sites, which was not concerned by the Merger. Whilst this customer said it
did not have a lot of options, it did say it had some. Whilst we understand
this customer’s view, we believe it is underestimating the situation it will face
when the Framework is renegotiated in a two years’ times. We also note that
its view, to some extent, seems to be based on what Cygnet did after it

367

Each customer will face the same terms when using a given provider on the Framework. However, terms vary
across providers.
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acquired another provider, which may not be a good indicator of post-merger
behaviour following this Merger.
Conclusion on East Midlands male LTMH
In light of our assessment above, we conclude that the Merger may be
expected to result in an SLC in the provision of male LTMH rehabilitation
services in the East Midlands overlap. The SLC may be expected to lead to
adverse effects for customers and patients in terms of prices being higher
than they would otherwise be and quality being lower than it would otherwise
be.
Further, on the basis of our assessment of countervailing factors above, we
do not consider that the SLC in the provision of male LTMH services in the
East Midlands which we have found would be offset by countervailing
factors.
West Midlands – female LTMH
We investigated the overlap between Cygnet Coventry and CAS Raglan
House. Cygnet Coventry has only recently opened in March 2017.
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RSHUDWRURIWKHIDFLOLW\DQGWKHUHIRUHH[FOXGHGWKHDGGLWLRQDOEHGV
SURYLGHGLQWKHLQGLYLGXDODSDUWPHQWVHWWLQJ
:LWKUHVSHFWWR3ULRU\%HYHUOH\+RXVHWKH3DUWLHVVXEPLWWHGWKDW%HYHUOH\
+RXVHWUHDWV/70+SDWLHQWVZLWKDGLDJQRVLVRI3'LQDVLPLODUZD\WR
5DJODQ+RXVHRU0LGGOHPDUFK:DUGDW&\JQHW&RYHQWU\7KH\QRWHGWKDW
ERWK5DJODQ+RXVHDQG0LGGOHPDUFK:DUGWUHDWD>@SURSRUWLRQRI/70+
SDWLHQWVZLWK3'GLDJQRVHV )RUH[DPSOHVLQFH-DQXDU\>@
SDWLHQWVKDYHEHHQDGPLWWHGWR5DJODQ+RXVH>@RIWKHVHSDWLHQWV >@ 
KDGD>@RI3'DQG>@SDWLHQWV >@ KDGD>@RI3'7KH3DUWLHV
VXEPLWWHGWKHIROORZLQJHYLGHQFHLQVXSSRUW
D  7KHODWHVW&4&UHSRUWIRU%HYHUOH\+RXVHZKLFKGHVFULEHVLWDVD
µUHFRYHU\UHKDELOLWDWLRQXQLWWKDWRQO\SURYLGHVFDUHIRUZRPHQZKRKDYH
DPHQWDOKHDOWKSUREOHPRUGLDJQRVLV¶
E  7KH3ULRU\ZHEVLWHZKLFKH[SODLQVWKDWµ3DWLHQWVDGPLWWHGWR%HYHUOH\
+RXVHPD\EHLQIRUPDORUGHWDLQHGXQGHUWKH0HQWDO+HDOWK$FWZLWKD
SULPDU\GLDJQRVLVRIPHQWDOLOOQHVVDQGSHUVRQDOLW\GLVRUGHUZLWK
FRPSOH[QHHGV¶
F  7KHDGPLVVLRQFULWHULDIRU%HYHUOH\+RXVHVHWRXWRQWKH3ULRU\ZHEVLWH
DVEHLQJµ:RPHQDJHG\HDUVDQGRYHU¶µ+DYHDSULPDU\PHQWDO
KHDOWKRUSHUVRQDOLW\GLVRUGHUGLDJQRVLV¶µ,QIRUPDORUGHWDLQHGXQGHUWKH
0HQWDO+HDOWK$FW  ¶DQGµ6HYHUHFRPSOH[DQGHQGXULQJPHQWDO
KHDOWKQHHGVZKLFKPLJKWLQFOXGHWUHDWPHQWUHVLVWDQWFRQGLWLRQVGXDO
GLDJQRVLVRUOHDUQLQJGLIILFXOW\¶DQG
G  >@
H  (YLGHQFHIURPFXVWRPHUVLQFOXGLQJ>@ZKRWROGWKH3DUWLHVWKDW>@

(YLGHQFHIURP>@
5HVSRQVHWRWKHSURYLVLRQDOILQGLQJV

SDUDJUDSKV± 



7KLVHYLGHQFHGLUHFWO\FRQIOLFWHGZLWKHYLGHQFHIURP3ULRU\ZKRWROGXVWKDW
D  %HYHUOH\+RXVHSURYLGHVVSHFLDOLVW3'VHUYLFHVLQFOXGLQJ'%7WKHUDS\
DQGWKDWDOORILWVSDWLHQWVZHUH3'SDWLHQWV
E  %HYHUOH\+RXVHFRPSHWHVZLWK5DJODQ+RXVHDQG0LGGOHPDUFK:DUG
RQO\IRUWKRVHSDWLHQWVZLWK3'RUFRPRUELG3'DQG/70+
F  %HYHUOH\+RXVHZDVQRPRUHOLNHO\WKDQ3ULRU\/DNHVLGH9LHZWRSURYLGH
VHUYLFHVIRU/70+UDWKHUWKDQ3'SDWLHQWV WKRXJK/DNHVLGH9LHZ
SURYLGHVDPRUHLQWHQVLYHDSSURDFKWRWKHUDSHXWLFWUHDWPHQW 
7KHODWWHUSRLQWLVUHOHYDQWDV%LUPLQJKDP&URVV&LW\EHOLHYHG/DNHVLGH9LHZ
WREHDQ/70+VHUYLFHZKLOH%HYHUOH\+RXVHZDVD3'VHUYLFH,QUHODWLRQ
WR%LUPLQJKDP&URVV&LW\ZHDOVRQRWHWKDWLWZDVQRWDZDUHWKDW&\JQHW
&RYHQWU\SURYLGHVIHPDOH/70+VHUYLFHV
7DNLQJDOORIWKHDERYHLQWKHURXQGLQRXUYLHZ%HYHUOH\+RXVHFRPSHWHV
SULPDULO\IRU3'UDWKHUWKDQ/70+SDWLHQWVEXWPD\FRPSHWHZLWKWKH3DUWLHV
IRUDPLQRULW\RISDWLHQWVZKRKDYHFRPRUELG3'DQG/70+GLDJQRVHV
&RQVHTXHQWO\ZHEHOLHYHLWPD\LPSRVHVRPHFRPSHWLWLYHFRQVWUDLQWRQWKH
3DUWLHVEXWWRDOHVVHUH[WHQWWKDQRWKHUSURYLGHUVRI/70+DQGWKDWLWZRXOG
EHLQFRUUHFWWRLQFOXGHDOORILWVEHGVLQWKHPDUNHWVKDUHFDOFXODWLRQV7R
DFFRXQWIRUWKHFRQVWUDLQWIURP%HYHUOH\+RXVHZHLQFOXGHGDWKLUGRILWV
EHGVLQWKHPDUNHWVKDUHFDOFXODWLRQV FRQVLVWHQWZLWKWKHSURSRUWLRQRI
SDWLHQWVWUHDWHGDW5DJODQ+RXVHZLWK3'FRPRUELGLW\ 
7KH3DUWLHVWROGXVWKDWDWWKHWLPHRIWKH0HUJHU1RWLFHLQ)HEUXDU\&\JQHW
HQYLVDJHGJUHDWHUGHPDQGIRU/70+VHUYLFHVDQGWKHUHIRUH$ULHO&RXUW GXH
WRRSHQLQQLQHWRPRQWKV ZDVLQFOXGHGLQWKHDQDO\VLVDVDQ/70+
ZDUG+RZHYHUVLQFH&\JQHW&RYHQWU\RSHQHGWKHUHKDVEHHQJUHDWHU
GHPDQGIRU3'VHUYLFHV*LYHQWKHJUHDWHUGHPDQGIRU3'VHUYLFHVDQGWKH
VKRUWHUDYHUDJHOHQJWKRIVWD\IRU3'SDWLHQWVWKH3DUWLHVVXEPLWWHGLWLVQRZ
KLJKO\OLNHO\WKDW$ULHO&RXUWZLOOEHXVHGIRU3'SDWLHQWVVWHSSLQJGRZQIURP
$ULHO:DUG7KHUHIRUHWKH3DUWLHVVXEPLWWHGWKDWWKHQXPEHURI/70+EHGV
DW&\JQHW+RVSLWDO&RYHQWU\VKRXOGEHUHGXFHGIURPWR:HDFFHSWHG
WKLVVXEPLVVLRQDQGKDYHUHIOHFWHGLWLQRXUPDUNHWVKDUHFDOFXODWLRQV
7KH3DUWLHVWROGXVWKDW,QPLQG6WXUGHH+RVSLWDOVKRXOGDOVREHLQFOXGHG
ZLWKLQWKLVRYHUODS,QUHVSRQVHWRLQIRUPDWLRQUHFHLYHGIURP,QPLQG6WXUGHH
+RVSLWDOLWV5XWODQG:DUGKDVEHHQLQFOXGHGLQWKHPDUNHWVKDUH
FDOFXODWLRQVRQWKHEDVLVWKDW>@RILWV>@FXUUHQWSDWLHQWVDUH/70+
SDWLHQWVWKHRWKHU>@DUH3'6WXUGHH+RVSLWDO¶V$\OHVWRQHDSDUWPHQWV
KDYHEHHQH[FOXGHGIURPWKHPDUNHWVKDUHDQDO\VLVRQWKHEDVLVWKDWWKH\
DUHVWHSGRZQIDFLOLWLHV


&\JQHW+RVSLWDO&RYHQWU\DQG&$65DJODQ+RXVHDUHWKHILUVWDQGWKLUG
ODUJHVWSURYLGHUVRIIHPDOH/70+LQWKHORFDODUHD3RVW0HUJHUWKH3DUWLHV
ZRXOGKDYHDFRPELQHGPDUNHWVKDUHRI>±@ZLWKDQ>±@
LQFUHPHQWFHQWUHGRQ&\JQHW&RYHQWU\7ZRRWKHUODUJHSURYLGHUV3ULRU\
DQG6W$QGUHZ¶VZLOOUHPDLQHDFKZLWKMXVWXQGHU>±@RIWKHPDUNHW
7KHVKDUHVLQWKLVRYHUODSDUHVKRZQLQ7DEOHEHORZ
7DEOH0DUNHWVKDUHVIRUIHPDOH/70+LQWKH:HVW0LGODQGV 
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6RXUFH&0$FDOFXODWLRQVEDVHGRQGDWDVXEPLWWHGE\WKH3DUWLHVDQGRWKHUSURYLGHUV
0DUNHWVKDUHVPD\QRWDGGWRGXHWRURXQGLQJ

$VGLVFXVVHGLQSDUDJUDSKEHORZZHIRXQGWKDW&DPLQR+HDOWKFDUH¶V
IDFLOLW\LQ1XQHDWRQGXHWRRSHQLQ-DQXDU\VKRXOGEHFRQVLGHUHGDV
HQWU\WKDWZDVRQEDODQFHERWKWLPHO\DQGOLNHO\7KHLQFOXVLRQRIWKLVQHZ
HQWU\ZRXOGUHGXFHWKH3DUWLHV¶FRPELQHGSRVW0HUJHUPDUNHWVKDUHVWR>±
@
7KH3DUWLHVVXEPLWWHGWKDWRXUFDOFXODWLRQRIPDUNHWVKDUHIDLOHGWRWDNH
DFFRXQWRIWKHDELOLW\WRIOH[EHGVDWPL[HGJHQGHUDQG/70+3'ZDUGV
:HQRWHWKDW
D  :HKDYHH[FOXGHGRQHFRPSHWLWRU>@
E  ,QUHODWLRQWR%HYHUOH\+RXVHLWDSSHDUVOHVVOLNHO\WKDWWKLVZRXOGIOH[
EHGDOORFDWLRQDVLWVSHFLDOLVHVLQ3'DQGFXUUHQWO\RQO\WUHDWV3'
SDWLHQWV
F  )RURWKHU3ULRU\VLWHVZHXVHGWKHFXUUHQWSDWLHQWVSOLWDVDVWDUWLQJ
SRLQW+RZHYHUZHDJUHHWKDWWKHUHPD\EHDELOLW\WRIOH[EHGDOORFDWLRQ
DW$QQHVOH\+RXVH EHGV DQGWKH:LOORZV VL[EHGV 
>@

6KDUHVPD\QRWVXPGXHWRURXQGLQJ
>@



We considered the possibility of Priory flexing allocation of beds at Annesley
House. Annesley House has one 12-bed ward currently evenly split between
PD and LTMH patients and one eight-bed ward with four PD patients and
one LTMH patient.378 Given that Priory told us that Annesley House offers
specialist PD services we did not consider it likely that it would flex many
beds to LTMH. However, we noted the spare capacity on the eight-bed ward
and tested the sensitivity of five additional beds being allocated to LTMH.
We also considered the possibility of Camino Healthcare flexing the
allocation of beds at Cromwell House and Oak House between genders.
Cromwell House currently [] female LTMH patients out of [] beds and
Oak House currently has [] female LTMH patients out of [] beds.
Camino told us that it is able to change the gender allocation at both sites.
To account for this ability to flex, we tested the sensitivity of Camino
allocating the remaining beds in these facilities to female LTMH rather than
male LTMH.
As noted in paragraph 9.191, [] Cygnet Coventry Hospital was []. We
have therefore considered the possibility of the Parties reallocating []. In
our view, the likelihood of this occurring is similar [], discussed in
paragraphs 9.194 and 9.196 above, as we consider that these hospitals
would be exposed to similar demand conditions in PD and in LTMH.
Incorporating these sensitivities would reduce the combined post-Merger
market share of the Parties to below 40% in the 60-mile catchment area.
Capacity constraints
CAS Raglan House has 24 beds and operates at []. However, Cygnet
Coventry Middlemarch Ward, which only opened in March 2017, has lots of
spare capacity. In our view, capacity constraints are therefore not a
significant feature in this area.
In our view Cygnet Coventry would have had an incentive to compete for
patients against Raglan House and the other providers in the area preMerger. This competitive constraint is removed by the Merger.
The Parties submitted evidence showing that the [].379 They argued that
this shows that Cygnet Coventry has not had an incentive to [] for patients
with Raglan House.

378
379

We assumed two beds allocated to LTMH for the eight-bed ward.
Parties’ response to the provisional findings, paragraph 2.96.
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,QRXUYLHZWKH3DUWLHV¶DQDO\VLVLVQRWYHU\SHUVXDVLYHIRUDQXPEHURI
UHDVRQV)LUVW>@RIWKHSDWLHQWVKDYH>@EHFDXVHWKH\DUHRQEHVSRNH
SDFNDJHVWKDW&\JQHWKDVSXWWRJHWKHUIRUSDWLHQWVZLWKKLJKO\FRPSOH[
QHHGV7KHUHIRUHWKHFRPSDULVRQLVQRWOLNHIRUOLNH6HFRQGDV&\JQHW
FKDUJHV>@WRPRVWRILWVLQGLYLGXDOFXVWRPHUV>@>@DW0LGGOHPDUFK
:DUGZLOOGHSHQGRQ>@*LYHQWKLVZHGLGQRWFRQVLGHUWKDWDVDPSOHRI
>@SDWLHQWUHIHUUDOVLVVXIILFLHQWWRGHULYHPHDQLQJIXOUHVXOWV7KLUGZHQRWH
WKDWWKLVFRQVLGHUVFRPSHWLWLRQRQSULFHEXWQRWRQTXDOLW\)LQDOO\ZHQRWH
WKDWWKHVH>@KDYHEHHQVHWDIWHUWKH0HUJHUKDVWDNHQSODFH
*HRJUDSKLFGLIIHUHQWLDWLRQ
5DJODQ+RXVHLVPLOHVDZD\IURP&\JQHW&RYHQWU\DQGWKHUHDUHQR
RWKHUSURYLGHUVLQEHWZHHQ:HQRWHWKDWZKLOHWKHUHDUHVHYHUDOSURYLGHUV
ZLWKLQDPLOHUDGLXVRI&\JQHW&RYHQWU\WKHUHLVDQDEVHQFHRISURYLGHUV
ORFDWHGEHWZHHQDQGPLOHVDZD\,QRXUYLHZWKLVVXJJHVWVWKDWWKH
3DUWLHVDUHFORVHJHRJUDSKLFFRPSHWLWRUV
)XUWKHU%LUPLQJKDP&URVV&LW\&&*WKHPDLQFXVWRPHURI5DJODQ+RXVH
KDVVHQWWKHPDMRULW\RILWVSDWLHQWVZLWKLQDQDUURZDUHD LQ%LUPLQJKDP DQG
KDVVWDWHGDGHVLUHWRNHHSDJUHDWHUSURSRUWLRQRIFXVWRPHUVZLWKLQDUHD
:HWKHUHIRUHFDUULHGRXWDVHQVLWLYLW\FKHFNH[FOXGLQJWKRVHSURYLGHUV
EH\RQGDUDWKHUWKDQDPLOHUDGLXV7KLVZRXOGUHVXOWLQDKLJKHU
FRPELQHGSRVW0HUJHUPDUNHWVKDUHRI>±@7KH3DUWLHVVXEPLWWHGWKDW
WKHPLOHFDWFKPHQWXVHGWRDVVHVVPDUNHWVKDUHVLVWRRQDUURZ7R
VXSSRUWWKLVWKH3DUWLHVVXEPLWWHGDQDO\VLVRIGDWDRQWKHORFDWLRQRI&&*V
IURPZKRPWKH\KDYHUHFHLYHGUHTXHVWVIRUDVVHVVPHQWDW0LGGOHPDUFK
:DUG&\JQHW&RYHQWU\7KH3DUWLHVDUJXHGWKDWWKLVVKRZVWKDW&&*V
DUHUHTXHVWLQJSDWLHQWDVVHVVPHQWVRYHUDQDUHDWKDWLVPXFKZLGHUWKDQ
PLOHV
:HKDYHSODFHGOLPLWHGZHLJKWRQWKLVDQDO\VLVIRUWKHIROORZLQJUHDVRQV
x

,WUHODWHVWRUHTXHVWVIRUDVVHVVPHQWUDWKHUWKDQWRDFWXDOSDWLHQW
UHIHUUDOVDGPLVVLRQV:HKHDUGIURPWKH3DUWLHVWKDWVRPHWLPHV&&*V
PD\WHVWZKHWKHUDVLWHLVVXLWDEOHIRUDSDWLHQWE\VHHNLQJDVVHVVPHQWV
IRUWKHSDWLHQWDWPXOWLSOHVLWHVHYHQLIXOWLPDWHO\WKHGLIIHUHQWVLWHVDUH
QRWFRPSDUDEOH

3DUWLHV¶UHVSRQVHWRWKHSURYLVLRQDOILQGLQJVSDUDJUDSK7KH3DUWLHVUHIHUWRWKLVDVµUHIHUULQJIRU¶RU
µUHIHUUDOVIRUDVVHVVPHQW¶:HXVHUHIHUUDOWRPHDQDGPLVVLRQ
$VVHWRXWLQSDUDJUDSKEHIRUHDFXVWRPHUPDNHVDUHIHUUDOWRDSURYLGHULWZLOODVNWKHSURYLGHUWRDVVHVV
WKHSDWLHQWWRDVVHVVLWVVXLWDELOLW\IRUWKHVHUYLFHVSURYLGHG
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x

7KHVDPSOHRI>@XVHGLQWKLVDQDO\VLVLVVPDOODQGWKHUHVXOWVVHQVLWLYH
WRWKHLQFOXVLRQRUH[FOXVLRQRIDVPDOOQXPEHURISDWLHQWV

x

$V&\JQHW&RYHQWU\KDVUHFHQWO\RSHQHGZHFRQVLGHUHGLWOLNHO\WKDWLW
ZRXOGVHHNDGPLVVLRQVIURPIXUWKHUDZD\WRILOOWKHZDUGEXWWKDWWKLVPD\
FKDQJHRQFHLWLVPRUHIXOO

x

$V&\JQHW&RYHQWU\KDVRSHQHGVLQFHWKH0HUJHUKDVWDNHQSODFHWKH
JHRJUDSKLFGLVWULEXWLRQRILWVUHIHUUDOVPD\UHIOHFWDODFNRIFRPSHWLWLRQ
EHWZHHQ&\JQHW&RYHQWU\DQG5DJODQ+RXVH

7KH3DUWLHVDUJXHGWKDWWKHUHDUHWKUHHFRPSHWLQJVLWHVORFDWHGEHWZHHQ
DQGPLOHVRI&\JQHW&RYHQWU\DQGVHYHQORFDWHGEHWZHHQDQG
PLOHV7KH\VXEPLWWHGWKDWWKHVHVLWHVDOOKDYHFDWFKPHQWDUHDVWKDWRYHUODS
ZLWKWKHFDWFKPHQWDUHDRI&\JQHW&RYHQWU\DQGVRZHUHRSWLRQVIRUVRPH
FXVWRPHUV
7KH3DUWLHVDOVRSURYLGHGDQDO\VLVZKHUHWKH\UHFHQWUHGWKHFDWFKPHQW
DUHDVRQWKHFXVWRPHUV7KLVVKRZHGWKDWWKHPDUNHWVKDUHVLQWKH
PLOHUDGLXVVXUURXQGLQJFXVWRPHUVRIWKH3DUWLHV¶VLWHVZDVORZHUIRUDOPRVW
DOOFXVWRPHUVWKDQWKHPDUNHWVKDUHVFHQWUHGRQ&\JQHW&RYHQWU\0DUNHW
VKDUHVFHQWUHGRQFXVWRPHUVUDQJHGIURP>±@WR>±@ZLWK>@
RXWRIWKH>@FXVWRPHUVKDYLQJVKDUHVRIRYHU >@ ,QRXUYLHZWKLV
DQDO\VLVGRHVVXJJHVWWKDWWKH3DUWLHV¶PDUNHWVKDUHVPD\XQGHUUHSUHVHQW
WKHFRPSHWLWLYHFRQVWUDLQWIURPSURYLGHUVRXWVLGHRIWKHPLOHFDWFKPHQW
DUHDFHQWUHGRQWKH3DUWLHV¶VLWHV
:HUHFRJQLVHWKDWWKHXVHRIPDUNHWVKDUHVLVDVLPSOLILFDWLRQLQWKDWLW
SODFHVHTXDOZHLJKWRQSURYLGHUVLQVLGHWKHPDUNHW ZKHQWKHFRPSHWLWLYH
FRQVWUDLQWPD\QRWEHHTXDO DQG]HURZHLJKWRQSURYLGHUVRXWVLGHWKH
PDUNHW ZKHQWKH\PD\EHDOWHUQDWLYHVIRUDPLQRULW\RIFXVWRPHUV 7KHXVH
RIPDUNHWVKDUHVPD\WKHUHIRUHXQGHUHVWLPDWHFRPSHWLWLYHFRQVWUDLQWVIURP
RXWRIPDUNHWLQVRPHFDVHVIRUH[DPSOHLIWKHUHDUHDORWRISURYLGHUVMXVW
RXWVLGHWKHFDWFKPHQWDUHD7RDFFRXQWIRUWKLVZHFDUULHGRXWDVHQVLWLYLW\
FKHFNE\H[WHQGLQJWKHFDWFKPHQWDUHDWRPLOHV7KLVUHVXOWHGLQWKH
3DUWLHV¶FRPELQHGSRVW0HUJHUPDUNHWVKDUHVIDOOLQJIURP>±@WR>±
@
7KH3DUWLHV¶FRPELQHGPDUNHWVKDUHVRQDPLOHEDVLVFHQWUHGRQWKH
3DUWLHV¶VLWHVGRQRWWDNHLQWRDFFRXQWWKHLUSUR[LPLW\DQGWKHDEVHQFHRI
RWKHUFRPSHWLWRUVEHWZHHQDQGPLOHVLHWKH\GRQRWDWWDFKPRUH

3DUWLHV¶UHVSRQVHWRWKHSURYLVLRQDOILQGLQJVSDUDJUDSKV±
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ZHLJKWWRFRPSHWLWRUVWKDWDUHFORVHUDQGDWWDFKWKHVDPHZHLJKWWR
FRPSHWLWRUVZKLFKDUHIXUWKHUDZD\2QWKHRWKHUKDQGE\QRWFHQWULQJRQ
FXVWRPHUORFDWLRQVWKH\GRQRWDGHTXDWHO\UHIOHFWDOOWKHRSWLRQVWKDW
LQGLYLGXDOFXVWRPHUVPD\KDYHLHFHUWDLQSURYLGHUVPD\EHRXWVLGH
FDWFKPHQWDUHDVFHQWUHGRQWKH3DUWLHV¶VLWHEXWLQVLGHFDWFKPHQWDUHDV
FHQWUHGRQFXVWRPHUORFDWLRQV
&ORVHQHVVRIFRPSHWLWLRQRQTXDOLW\
$OOSURYLGHUVZLWKLQWKHFDWFKPHQWDUHDDUHUDWHGDV*RRGE\WKH&4&
7KHUHIRUHZHGLGQRWFRQVLGHUWKH3DUWLHVWREHFORVHUFRPSHWLWRUVRQ
TXDOLW\UHODWLYHWRRWKHUFRPSHWLWRUV
3UH0HUJHUFRPSHWLWLRQ
7KH3DUWLHVSURYLGHGDQDO\VLVVKRZLQJWKDWWKHRSHQLQJRI&\JQHW
0LGGOHPDUFK:DUGKDVKDG>@RQ5DJODQ+RXVH>@,QRXUYLHZWKLV
DQDO\VLVGRHVQRWSURYLGHDQ\PHDQLQJIXOHYLGHQFHRQFRPSHWLWLRQEHWZHHQ
WKH3DUWLHV¶VLWHVJLYHQWKHVKRUWWLPHSHULRGFRQVLGHUHGWKHVPDOOQXPEHURI
SDWLHQWVFXUUHQWO\DGPLWWHGWKXVIDUDW0LGGOHPDUFK:DUGDQGWKHIDFWWKDW
DQ\LPSDFWRQRFFXSDQF\DW5DJODQFRXOGEHREVHUYHGRQO\ZKHQSDWLHQWV
ZHUHGLVFKDUJHGIURPWKHUH
7KH3DUWLHVDOVRSURYLGHGDQDO\VLVRQWKHH[WHQWWRZKLFKSDWLHQWVUHIHUUHG
IRUDVVHVVPHQWIRUSRVVLEOHDGPLVVLRQWR0LGGOHPDUFK:DUGKDYHDOVREHHQ
UHIHUUHGIRUDVVHVVPHQWIRUSRVVLEOHDGPLVVLRQWR5DJODQ+RXVH7KLV
VKRZHGWKDWVLQFH-DQXDU\0LGGOHPDUFK:DUGKDVDVVHVVHG>@
IHPDOH/70+SDWLHQWVDQGRQO\>@RIWKHVHKDYHDOVREHHQDVVHVVHGDW
5DJODQ+RXVH7KH3DUWLHVVXEPLWWHGWKDWWKLVHYLGHQFHVKRZVDODFNRI
FRPSHWLWLRQEHWZHHQ0LGGOHPDUFK:DUGDQG5DJODQ+RXVH:HSODFHG
OLPLWHGZHLJKWRQWKLVDQDO\VLVIRUWKHIROORZLQJUHDVRQV
D  7KHWLPHSHULRGFRQVLGHUHGLVVKRUWDQGFRYHUVWKHWLPHZKHUH
0LGGOHPDUFK:DUGKDVEHHQWU\LQJWRLQFUHDVHLWVRFFXSDQF\,WPD\
FRQVHTXHQWO\EHVHHNLQJUHIHUUDOVIURPDZLGHUFDWFKPHQWDUHD DV
LQGLFDWHGE\WKHZLGHJHRJUDSKLFGLVWULEXWLRQRIWKHVHUHIHUUDOV 
E  ,WLVQRWFOHDUWRZKDWH[WHQWWKH&&*VWKDWKDYHUHTXHVWHGDVVHVVPHQWV
IURP0LGGOHPDUFK:DUGKDYHDOVRVRXJKWDVVHVVPHQWVIURPRWKHUSUR
YLGHUV:HKHDUGIURP&&*VWKDWRIWHQLQSUDFWLFHWKH\PD\QRW
DSSURDFKPXOWLSOHSURYLGHUVHLWKHUEHFDXVHWKHUHDUHOLPLWHGRSWLRQV
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available or because they already have a good idea of the single best
option for the patient. As a result, a lack of overlap does not necessarily
indicate a lack of competition. It is also unclear to what extent
customers may have avoided seeking assessments at Raglan House,
[].
We did not consider any other evidence of pre-existing competition between
the Parties given that Cygnet Coventry started admitting patients only
recently in April 2017, after the Merger.386
Third party evidence
Cygnet’s Coventry site is relatively new having only opened in March 2017
and having only admitted [] LTMH patients by 14 September. Given this
we have focused on evidence from customers referring to the CAS Raglan
House, in particular Birmingham CrossCity CCG, which is responsible for
[50–60]% of the referrals to Raglan House since 2016.
We analysed female LTMH referrals by Birmingham CrossCity CCG over the
last three years. It sent the majority of its patients to CAS Raglan House, a
substantial proportion to Beverley House and a small proportion to Priory
225 Lichfield Road and Hemel Hempstead.
Consistent with these referral patterns, Birmingham CrossCity CCG cited
Beverley House as the next best alternative to Raglan House, although it
noted that Beverley House had a difference in focus as it generally offered a
slower, longer-term rehabilitation programme. As noted in paragraph 9.190
above, in our view Beverley House competes with the Parties’ sites in the
West Midlands to some extent, but less than its market share suggests.
One387 customer of the Parties that accounted for 4% of the referrals (one
referral) since January 2016 said it was concerned that the Merger may
increase price or reduce the quality of the services provided. However, [],
responsible for over 50% of the referrals, was unconcerned about the
Merger as it felt it had bargaining power.388 We note that [] was not aware
that Cygnet Coventry provided female LTMH services.389 Therefore, it may
not have appreciated that this competition between the Parties may be lost
due to the Merger.

386

In response to points raised in the response to provisional findings, paragraph 2.83.
[]
388 []
389 []
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,QWHUQDOGRFXPHQWV
:HUHYLHZHG&\JQHW¶V&RYHQWU\FDSLWDOH[SHQGLWXUHSURSRVDOGRFXPHQW
SURGXFHGLQLQDGYDQFHRIWKHRSHQLQJRI&\JQHW&RYHQWU\7KLV
GRFXPHQWPHQWLRQVUHKDELOLWDWLRQSURYLGHUVXQGHUDµ5HYLHZRIFRPSHWLWRUV¶
VHFWLRQ$OWKRXJKQRWFRQVLVWHQWO\FOHDURQVSHFLDOLVPVHFXULW\RUDFXLW\
OHYHORUJHQGHURIHDFKRIWKHSURYLGHUVPHQWLRQHGRXUUHYLHZRIWKH
GRFXPHQWLGHQWLILHGWKHIROORZLQJLQGHSHQGHQWFRPSHWLWRUVDVSRWHQWLDOO\
UHOHYDQWWRIHPDOH/70+ &\JQHW¶VFRPPHQWVIURPWKHGRFXPHQWDUH
LQFOXGHGZLWKHDFKFRPSHWLWRU 
D  µ6W$QGUHZ¶V+HDOWKFDUH±%LUPLQJKDP IHPDOHORFNHGEHGV>@
E  µ6W$QGUHZ¶V1RUWKDPSWRQDOVRRIIHUORZVHFXUHSHUVRQDOLW\GLVRUGHU
EHGVDWFLUFD >@DQGORFNHGEHGVDWFLUFD >@7KLVFRXOGEHVHHQ
DVDFKDOOHQJHWRWKHORFNHGVHUYLFHDW&RYHQWU\¶
F  µ5DJODQ+RXVH±&DPELDQ>@
G  µ+XQWHUFRPEH&HQWUH%LUPLQJKDP EHGPHQWDOKHDOWK/'RU
VXEVWDQFHPLVXVHKRVSLWDOVHUYLFH 1RFDUHSDWKZD\LVSURYLGHGLQWKLV
UHODWLYHO\VPDOOXQLWZKLFKSURYLGHVIRUDPL[WXUHRIGLDJQRVHV¶
H  µ&KRLFH/LIHVW\OHV±%HYHUOH\+RXVH EHGIHPDOHUHKDELOLWDWLRQ  WKLV
KDVVLQFHEHHQWDNHQRYHUE\3ULRU\LQ %HYHUOH\+RXVHLVD
EHGGHGUHKDELOLWDWLRQKRVSLWDOIRUZRPHQRYHUWKHDJHRIVLWXDWHGLQ
WKHKHDUWRIWKHFRPPXQLW\LQ%LUPLQJKDP3DWLHQWDGPLWWHGWR%HYHUOH\
+RXVHPD\EHLQIRUPDORUGHWDLQHGXQGHUWKH0HQWDO+HDOWK$FWZLWKD
SULPDU\GLDJQRVLVRIPHQWDOKHDOWKLOOQHVVZLWKFRPSOH[QHHGV>@
I  6W0DWWKHZV+RVSLWDO1RUWKDPSWRQ EHGVPHQWDOKHDOWKUHKDELOLWDWLRQ 
7KHUHLVQRLQIRUPDWLRQDYDLODEOHIRUWKLVVHUYLFHDQGLWKDV\HWWREH
LQVSHFWHGE\WKH&4&
6W$QGUHZ¶V%LUPLQJKDPKDVQRWEHHQLGHQWLILHGWRXVE\WKH3DUWLHVRU
UHIHUUHGWRE\%LUPLQJKDP&URVV&LW\&&*6W$QGUHZ¶V1RUWKDPSWRQKDV
EHHQLQFOXGHGLQRXUPDUNHWVKDUHFDOFXODWLRQV6W0DWWKHZVWROGXVLWRQO\
SURYLGHVPDOHQRWIHPDOH/70+VHUYLFHV:HLGHQWLILHG+XQWHUFRPEH
&HQWUH%LUPLQJKDPDVSURYLGLQJPDOH/70+UDWKHUWKDQIHPDOH/70+$V
QRWHGDERYH%HYHUOH\+RXVHKDVEHHQDFTXLUHGE\3ULRU\DQGQRZSURYLGHV
VSHFLDOLVW3'VHUYLFHVDQGLVFXUUHQWO\RQO\WUHDWLQJ3'SDWLHQWV:HDOVR
QRWHWKDWDQXPEHURIQHZVLWHVZHUHRSHQHGRUFRQYHUWHGWRSURYLGHIHPDOH
/70+VLQFHLQFOXGLQJ&DPLQR2DN+RXVHDQG,QPLQG6WXUGHH
KRVSLWDO



7KH&RYHQWU\FDSLWDOH[SHQGLWXUHSURSRVDOGRFXPHQWDOVRGLVFXVVHV1+6
WUXVWDQG&&*QHHGV,WVWDWHVWKHIROORZLQJLQUHODWLRQWR&&*QHHGVIRU
IHPDOH/70+
D  >@
E  >@6HGJOH\+RXVH>@
F  >@
G  >@
H  µ>@
7KLVHYLGHQFHVXJJHVWVWKDW&\JQHWVDZ&DPELDQ QRZ&$6 DQG&KRLFH
/LIHVW\OHVDVLWVNH\FRPSHWLWRUVIRUIHPDOH/70+LQ&RYHQWU\LQDWWKH
WLPHWKH&RYHQWU\FDSLWDOH[SHQGLWXUHSURSRVDOGRFXPHQWZDVSURGXFHG
+RZHYHUZHQRWHWKDWWZRRIWKHILYHFXVWRPHUVPHQWLRQGLIIHUHQWIDFLOLWLHV
WR5DJODQ+RXVHDQGWKDW&KRLFH/LIHVW\OHVKDVVLQFHEHHQERXJKWE\3ULRU\
DQGQRZVSHFLDOLVHVLQ3'
7KH3DUWLHVVXEPLWWHGWKDWWKH&\JQHWFDSLWDOH[SHQGLWXUHSURSRVDODOVR
LQFOXGHVDVSHFWVWKDWVXSSRUWWKHLUDUJXPHQWV7KH\KLJKOLJKWWKDWSDJH
WKUHHRIWKHGRFXPHQWLQGLFDWHVWKHEURDGJHRJUDSKLFDUHDRYHUZKLFKWKH
KRVSLWDOLVH[SHFWHGWRFRPSHWH>@,QRXUYLHZWKLVVWDWHPHQWGRHVQRW
SURYLGHDQ\VSHFLILFLQIRUPDWLRQUHOHYDQWWRWKHDSSURSULDWHJHRJUDSKLFDUHD
IRUFRQVLGHULQJFRPSHWLWLRQLQIHPDOH/70+
,QRXUYLHZWKHHYLGHQFHIURP&\JQHW¶VLQWHUQDOGRFXPHQWVVXJJHVWVWKDWLW
YLHZHG&DPELDQ QRZ&$6 DVLWVFORVHVWFRPSHWLWRULQIHPDOH/70+ RI
WKRVHFRPSHWLWRUVVWLOOSURYLGLQJIHPDOH/70+ 7KLVLVFRQVLVWHQWZLWKRXU
FDOFXODWHGPDUNHWVKDUHV
1+6SURYLGHUV
&\JQHWPHQWLRQVWKHIROORZLQJ1+6SURYLGHUVLQLWVFDSLWDOH[SHQGLWXUH
SURSRVDOIRU&RYHQWU\
D  µ+DZNHVEXU\/RGJH±&RYHQWU\DQG:DUZLFNVKLUH1+6 5HKDE 
5HFRYHU\±%HGV 7KLVLVDORFDO1+6VHUYLFHWKDWSURYLGHVRSHQ
UHKDE¶

6HGJOH\+RXVHSURYLGHVPDOH/70+DQGLVORFDWHGLQ:ROYHUKDPSWRQ
$VUHIHUUHGWRLQWKH3DUWLHV¶UHVSRQVHWRWKHSURYLVLRQDOILQGLQJVSDUDJUDSK
3DUWLHV¶UHVSRQVHWRWKHSURYLVLRQDOILQGLQJVSDUDJUDSK



E  µ5RVHZRRG7HUUDFH±&RYHQWU\DQG:DUZLFNVKLUH1+6 +LJK6XSSRUW
%HGVSOXV6WHS'RZQ%HGV 7KLVLVDQRSHQ1+6VHUYLFH>@DQG
GHDOVZLWKPRUHHQGXULQJW\SHVRILOOQHVV¶
F  µ+D]HOZRRG8QLW±&RYHQWU\DQG:DUZLFNVKLUH1+6 &KDOOHQJLQJ
%HKDYLRXU&RPSOH[1HHGVEHGV ¶
,QRXUYLHZWKLVHYLGHQFHGRHVQRWPHDQWKDW1+6IDFLOLWLHVRIIHUHG
FRPSDUDEOHVHUYLFHVWRWKH3DUWLHVRUWHOOXVDQ\WKLQJDERXWZKHWKHU
FXVWRPHUVZRXOGUHIHUWR1+6SURYLGHUVEHIRUHFRQVLGHULQJLQGHSHQGHQW
SURYLGHUV
:HUHFHLYHGHYLGHQFHRQWKHXVHRI1+6UHKDELOLWDWLRQVHUYLFHVIURPWZR
FXVWRPHUVFROOHFWLYHO\UHVSRQVLEOHIRURIWKHUHIHUUDOVWRWKH3DUWLHV¶
RYHUODSVLWHVVLQFH-DQXDU\2QHRIWKHP DFFRXQWLQJIRURI
UHIHUUDOVIURPUHVSRQGLQJFXVWRPHUV VWDWHGWKDWWKHUHZDVQRORFDOVXSSO\RI
1+6VHUYLFHVWKHRWKHU DFFRXQWLQJIRURIUHIHUUDOVIURPUHVSRQGLQJ
FXVWRPHUV VWDWHGWKDWLWXVHG1+6SURYLGHUVILUVWEHIRUHFRQVLGHULQJ
LQGHSHQGHQWSURYLGHUV1HLWKHURIWKHVHFXVWRPHUVVWDWHGWKDWWKH\WUHDWWKH
1+6SURYLGHUVDQGSULYDWHVHFWRUSURYLGHUVHTXDOO\
,QDGGLWLRQDOOWKH1+6WUXVWVZHFRQWDFWHGUHOHYDQWWRWKLVRYHUODSWROGXV
WKDWWKHLUUHKDELOLWDWLRQZDUGVZHUHFRYHUHGE\EORFNFRQWUDFWVDQGWKDW
FXVWRPHUVZRXOGXVHWKHPEHIRUHFRQVLGHULQJLQGHSHQGHQWSURYLGHUV
%DVHGRQWKLVHYLGHQFHZHGLGQRWFRQVLGHU1+6SURYLGHUVWREHD
FRPSHWLWLYHFRQVWUDLQWRQWKH3DUWLHVLQWKLVRYHUODS
0HUJHUHIIHFW
7KH3DUWLHVDUHFORVHFRPSHWLWRUVJHRJUDSKLFDOO\ZKLFKPHDQVWKDWPDUNHW
VKDUHVPD\XQGHUVWDWHWKHFRPSHWLWLYHFRQVWUDLQWWKH\LPSRVHRQHDFKRWKHU
IRUFHUWDLQFXVWRPHUVORFDWHGFORVHUWRWKH3DUWLHV¶VLWHVVXFKDV>@
1HYHUWKHOHVV>@WKH>@FXVWRPHUUHSUHVHQWLQJ>±@RIUHIHUUDOV
VDLGWKDWDOWKRXJKLWGLGQRWNQRZZKDWLPSDFWWKH0HUJHUZRXOGKDYHRQ
SULFHVRUVHUYLFHLWZDVQRWFRQFHUQHGDERXWLWDVLWEHOLHYHGLWKDG
EDUJDLQLQJSRZHU2QHVPDOOFXVWRPHUVDLGLWZDVFRQFHUQHGWKDWWKH
0HUJHUPD\LQFUHDVHSULFHVRUUHGXFHTXDOLW\
3UHPHUJHUEXWDOORZLQJIRUWKHRSHQLQJRI&\JQHW&RYHQWU\WKHUHZHUHIRXU
ODUJHSURYLGHUVWZRRIZKLFKZHUHWKH3DUWLHVZLWKPDUNHWVKDUHVRI>±

>@
>@
>@



20]% and [20–30]%. Post-merger, the Parties would be the largest provider
in the local area, with a market share of [40–50]%. As a relatively new facility
with spare capacity, Cygnet Coventry would have an incentive to compete
for patients against CAS and the other providers in the area. The competitive
constraint between the Parties will be removed by the Merger.
Inclusion of Camino Healthcare’s planned facility in Nuneaton as discussed
in paragraph 9.235 below, would reduce these market shares to [40–50]%.
In addition, the flexing of bed allocations by providers with mixed gender or
combined specialism wards could further reduce market shares. While we
did not consider that all of this flexing would necessarily occur in practice, in
our view it could reduce the Parties’ market shares to below 40%. PostMerger, two large independent providers will remain, with market shares of
[10–20]% and [10–20]%.
Countervailing factors
We considered whether entry or buyer power may be countervailing factors
that would offset any adverse effects from the Merger.
Camino Healthcare confirmed that they plan to open a 20-bed mixed-gender
LTMH facility in Nuneaton. We considered whether this entry would be
timely, likely and sufficient.396 In our view, on balance, this entry was timely
and likely for the reasons in paragraph 9.175. To assess whether it may be
sufficient to offset any adverse impact from the Merger, we have included
this facility within our calculation of market shares. This results in a further
ten female LTMH beds and reduces market shares to [40–50]%.
With respect to buyer power, we note that there are no relevant framework
agreements locally or evidence that any are likely to occur in the future. []
is the largest customer of the Parties by some margin and was unconcerned
about the Merger as it felt it had bargaining power. We noted that even if []
is able to exercise buyer power, this would not protect the prices paid by
other customers.
Conclusion on West Midlands
On the basis of the evidence outlined above, two Panel Members were of
the view that the Merger is not likely to result in an SLC in the provision of
female LTMH rehabilitation services in the West Midlands. In their view, the
Parties’ market shares are not at a level that suggests an SLC is likely. The

396

CMA Merger Assessment Guidelines, paragraph 5.8.3.
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ODUJHVWFXVWRPHUE\VRPHPDUJLQZDVXQFRQFHUQHGDERXWWKH0HUJHUDQG
WKHPDUNHWVKDUHVLQGLFDWHWKDWFXVWRPHUVKDYHVXIILFLHQWDOWHUQDWLYHVWR
HQVXUHWKDWFRPSHWLWLRQZRXOGFRQWLQXHWRRFFXUHIIHFWLYHO\SRVW0HUJHUDQG
WKDWDQ\FRPSHWLWLRQORVWIURPWKH0HUJHUZRXOGQRWEHVXEVWDQWLDO
7KHRWKHUWZR3DQHO0HPEHUVZHUHRIWKHYLHZWKDWWKH0HUJHULVOLNHO\WR
UHVXOWLQDQ6/&LQWKHSURYLVLRQRIIHPDOH/70+UHKDELOLWDWLRQVHUYLFHVLQ
WKH:HVW0LGODQGV,QWKHLUYLHZDEVHQWWKH0HUJHU&\JQHW&RYHQWU\ZRXOG
KDYHEHHQOLNHO\WREHDFORVHUFRPSHWLWRUWR&$65DJODQ+RXVH7KH
3DUWLHVDUHSDUWLFXODUO\FORVHFRPSHWLWRUVJHRJUDSKLFDOO\ZKLFKPHDQVWKDW
PDUNHWVKDUHVPD\XQGHUVWDWHWKHFRPSHWLWLYHFRQVWUDLQWWKH\LPSRVHRQ
HDFKRWKHUIRUFHUWDLQFXVWRPHUVORFDWHGFORVHUWRWKH3DUWLHV¶VLWHV7KH
0HUJHUUHSUHVHQWHGDUHGXFWLRQIURPIRXUWRWKUHHODUJHLQGHSHQGHQW
SURYLGHUVDQGWKHVL]HRIWKHLQFUHPHQWVXJJHVWHGWKDWWKHH[WHQWRI
FRPSHWLWLRQORVWE\WKH0HUJHUZRXOGEHVXEVWDQWLDO
$WZRWKLUGVPDMRULW\LVUHTXLUHGIRUD&0$SDQHOWRILQGDQ6/&
7KHUHIRUHZHFRQFOXGHGWKDWWKH0HUJHULVQRWOLNHO\WRUHVXOWLQDQ6/&LQ
WKHSURYLVLRQRIIHPDOH/70+UHKDELOLWDWLRQVHUYLFHVLQWKH:HVW0LGODQGV

 7KHHIIHFWRIWKH0HUJHURQSRWHQWLDOFRPSHWLWLRQ
7KLVVHFWLRQFRQVLGHUVZKHWKHUWKH0HUJHUPD\EHH[SHFWHGWRUHVXOWLQD
ORVVRISRWHQWLDOFRPSHWLWLRQDWDORFDORUQDWLRQDOOHYHO

3RWHQWLDOFRPSHWLWLRQDWDORFDOOHYHO
2XUDVVHVVPHQWRISRWHQWLDOFRPSHWLWLRQFRQVLGHUVZKHWKHUHQWU\RU
H[SDQVLRQE\RQHRUERWK3DUWLHVZRXOGKDYHRFFXUUHGDEVHQWWKH0HUJHU
DQGOHGWRJUHDWHUFRPSHWLWLRQ,QSDUWLFXODULWFRQVLGHUVWKHSRVVLELOLW\WKDW
DEVHQWWKH0HUJHU
D  WKH3DUWLHV¶H[SDQVLRQSODQVZRXOGEHOLNHO\WROHDGWRJUHDWHUFRPSHWLWLRQ
LQFHUWDLQORFDODUHDVDQG
E  WKH3DUWLHVZRXOGEHOLNHO\WRVZLWFKWKHXVHRIDKRVSLWDORUZDUGIURPRQH
VSHFLDOLVP RUWUHDWPHQWW\SH RUJHQGHUWRDQRWKHU UHFRQILJXUDWLRQ 
UHVXOWLQJLQJUHDWHUFRPSHWLWLRQLQFHUWDLQORFDODUHDV

(QWHUSULVHDQG5HJXODWRU\5HIRUP$FW6FKHGXOHSDUDJUDSKV





([SDQVLRQSODQV
:KHUHWKH3DUWLHV¶SODQVRUWKRVHRIRWKHUSURYLGHUVKDYHDOUHDG\EHHQ
H[HFXWHGDQ\FKDQJHVLQFDSDFLW\LQWKHUHOHYDQWPDUNHWKDYHEHHQ
LQFOXGHGLQRXUDVVHVVPHQWRIDFWXDOFRPSHWLWLRQDWWKHORFDOOHYHO
)RUH[DPSOHDVRXWOLQHGDERYHLQ0DUFK&\JQHWRSHQHGDQHZ
KRVSLWDOLQ&RYHQWU\ZLWKIRXUZDUGV2QHRIWKHVHLVDEHGIHPDOH/70+
ZDUGZKLFKLVLQFOXGHGLQRXUORFDODVVHVVPHQW$QRWKHULVDQEHGIHPDOH
3'ZDUGZKLFKLVH[FOXGHGDVLWIDOOVRXWVLGHRXUFDWFKPHQW
6LPLODUO\LQ0DUFK&$6RSHQHGDVHFRQGZLQJDWLWV$FHUIDFLOLW\
DGGLQJIHPDOH3'EHGVZKLFKLVLQFOXGHG>@
3DUWLHV¶H[SDQVLRQSODQV
,QUHVSRQVHWRRXULVVXHVVWDWHPHQWWKH3DUWLHVVXEPLWWHGWKDWZKLOVWERWK
ZHUHORRNLQJIRURSSRUWXQLWLHVWRGHYHORSWKHLUUHVSHFWLYHEXVLQHVVHV µZKLFK
LVWREHH[SHFWHGIRUDOOSURYLGHUVRIUHKDELOLWDWLRQVHUYLFHV¶ DEVHQWWKH
0HUJHUWKH3DUWLHV¶UHVSHFWLYHSODQVODUJHO\IRFXVHGRQGLIIHUHQWWUHDWPHQW
W\SHVDQGGLIIHUHQWVWDJHVLQWKHFDUHSDWKZD\
7KH3DUWLHVVXEPLWWHGWKDW&\JQHW¶VH[SDQVLRQSODQVZHUHFRQVLVWHQWZLWK
WKHIRFXVRILWVEXVLQHVVµZKLFKLVRQSURYLGLQJWUHDWPHQWWRVHUYLFHXVHUV
ZLWKKLJKDFXLW\QHHGVDQGRUWKRVHUHTXLULQJDVHFXUHVHWWLQJZKLFKGRQRW
RYHUODSZLWKWKHVHUYLFHVSURYLGHGE\&$6
,QWKLVUHJDUG&\JQHWKDVSODQVWREXLOG>@
,QFRPSDULVRQ&$6¶H[SDQVLRQSODQV>@
$FFRUGLQJO\WKH3DUWLHVVXEPLWWHGWKDWWKHLUH[SDQVLRQSODQVFRQILUPWKDW
WKH\ZRXOGQRWKDYHEHFRPHFORVHUFRPSHWLWRUVDWDORFDOOHYHOLQWKHVXSSO\
RIUHKDELOLWDWLRQVHUYLFHVDEVHQWWKH0HUJHU
2XUDVVHVVPHQW
7KH3DUWLHV>@SODQQHGH[SDQVLRQLQ/70+UHKDELOLWDWLRQVHUYLFHV>@

:HKDYHWKHH[SDQVLRQSODQVRI>@SURYLGHUV:HGRQRWKDYHHYLGHQFHRIDOOSODQVIURPDOOSURYLGHUVLQDOO

ORFDODUHDV
 7KHWKLUGZDUGSURYLGHVIHPDOH3,&8

'XQVPRUH:DUG 7KHIRXUWKZDUG$ULHO&RXUW>@

 3DUWLHV¶UHVSRQVHWRWKHLVVXHVVWDWHPHQWSDUDJUDSK
 3DUWLHV¶UHVSRQVHWRWKHLVVXHVVWDWHPHQW



To assess the possible impact of this expansion plan on competition, we
have considered it in the same framework as our assessment of actual
competition, in other words applying the same filtering methodology followed
by a more detailed competitive assessment where appropriate.
The implication of [] to our filtering methodology is not significant, ie it
does not result in any additional sites being included for a more detailed
competitive assessment.
Potential competition from reconfiguration of existing wards
Parties’ submission402
The Parties submitted that there is no evidence to suggest that the Parties
would have changed services or specialisms at specific hospitals or on
specific wards to become closer competitors to each other in future. On the
contrary, the evidence consistently points towards their respective
businesses having a different strategic focus with Cygnet focusing on high
acuity needs and/or those service users requiring a secure setting whilst
CAS is focusing on the community sector and/or rehabilitation services for
ABI and ASD patients.403
The Parties also point to Cambian Group’s financial difficulties prior to the
Merger as likely to limit its access to capital to expand. [].404
CAS told us it does not reconfigure wards. The 18-month average length of
stay and the fact that many patients are in the process of transitioning back
into the community makes reconfiguration ‘tremendously difficult and
disruptive’. Instead, CAS would rather expand or buy a completely new
facility.
CAS also highlighted that the focus of its business and so the nature of its
estate means most CAS facilities are in the centre of communities. The level
of patient acuity and risk that can be contained in that setting is established
by the location and by the form of the building. This means less opportunity
for reconfiguration than Cygnet which has more inpatient hospitals in their
own settings.

402

Parties’ response to the issues statement.
Parties’ response to the issues statement, paragraph 2.25.
404 Parties’ response to the issues statement, paragraph 2.26.
403
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)LQDOO\&$6QRWHGWKDWWKHPDLQGULYHUIRUUHFRQILJXUDWLRQORZRFFXSDQF\
KDVQHYHUEHHQDQLVVXHDVLWVUHKDELOLWDWLRQIDFLOLWLHVKDYHDOZD\VKDG
RFFXSDQF\OHYHOVRIDURXQG>@
&\JQHWFRQILUPHG>@IRUUHFRQILJXUDWLRQDOWKRXJKLWHPSKDVLVHG>@,W
VDLGLWZRXOGJHQHUDOO\H[SHFWRQHRUWZRUHFRQILJXUDWLRQVSHU\HDUDFURVVLWV
HQWLUHSRUWIROLRRIWRZDUGV,Q/70+DQG3'VSHFLILFDOO\&\JQHWFLWHG
RQO\WKUHHUHFRQILJXUDWLRQVVLQFH %ULJKRXVHIURPPL[HG/70+WRPDOH
/70+RQHZDUGLQ.HZVWRNHIURPPDOH/70+WRIHPDOH/70+DQGDQRWKHU
ZDUGLQ.HZVWRNHIURPIHPDOHORZVHFXUHWRIHPDOH3' 
2XUDVVHVVPHQW
7KH3DUWLHV¶LQWHUQDOGRFXPHQWV>@
7RFRQVLGHUWKHSRVVLELOLW\RIDORVVRISRWHQWLDOFRPSHWLWLRQIURP
UHFRQILJXULQJH[LVWLQJZDUGVZHDSSOLHGWKHDQDO\WLFDODSSURDFKGHVFULEHGLQ
SDUDJUDSKLQWKHVHFWLRQRQSURGXFWPDUNHWGHILQLWLRQZKLFKVKRZHG
WKDWVXFKUHFRQILJXUDWLRQLVRQO\OLNHO\ZKHUHERWK
D  RFFXSDQF\DWDQH[LVWLQJZDUGLVORZDQG
E  WKHUHLVVXIILFLHQWH[FHVVGHPDQGIRUWKHVSHFLDOLVPDQGJHQGHUW\SHWR
ZKLFKWKHZDUGLVEHLQJVZLWFKHGWRDFKLHYHDVXIILFLHQWLQFUHDVHLQ
RFFXSDQF\
$VQRWHGLQ6HFWLRQRQSURGXFWPDUNHWGHILQLWLRQZDUGUHFRQILJXUDWLRQ
FRVWVDUHOLNHO\WREHVLJQLILFDQWO\ORZHUEHWZHHQJHQGHUVDQGEHWZHHQ
VSHFLDOLVPVWKDWXVHWKHVDPHSK\VLFDOHQYLURQPHQWVXFKDV/70+3'
%HORZZHFRQVLGHUWKHSRWHQWLDOIRUVXFKUHFRQILJXUDWLRQVDQGWKHQJRRQWR
H[DPLQHUHFRQILJXUDWLRQVIURP/70+3'WRRWKHUVSHFLDOLVPV
7RLGHQWLI\SRVVLEOHZDUGVZKLFKPD\EHUHFRQILJXUHGZHKDYHILUVWVRXJKW
WRLGHQWLI\3'RU/70+ZDUGVZLWKORZHURFFXSDQF\DVVXPLQJWKDWWKH
LQFHQWLYHVWRUHFRQILJXUHZLOOEHJUHDWHUKHUH
7KHUHZDVQRFRQVHQVXVEHWZHHQWKH3DUWLHVRQWKHOHYHORIRFFXSDQF\WKDW
ZRXOGWULJJHUFRQVLGHUDWLRQRIUHFRQILJXUDWLRQ&\JQHWH[SODLQHGWKDWD
GHFLVLRQWRUHFRQILJXUHGHSHQGHGRQZKDWZDVGULYLQJWKHIDOOLQRFFXSDQF\
UDWKHUWKDQDQ\SDUWLFXODURFFXSDQF\OHYHO)RUH[DPSOHJRYHUQPHQWSROLF\
WRPRYHSDWLHQWVRXWRIORFNHG/'KRVSLWDOVZRXOGVXSSRUWDFDVHWR
UHFRQILJXUHHYHQLIRFFXSDQF\OHYHOVZHUHKLJK&$6VDLGWKDWZLWK
RFFXSDQF\RIDURXQG>@LWKDVQHYHUKDGWRFRQVLGHUUHFRQILJXUDWLRQ



$VDVWDUWLQJSRLQWIRUIXUWKHUH[DPLQDWLRQZHKDYHFRQVLGHUHGWKH3DUWLHV¶
ZDUGVZLWKRFFXSDQF\FXUUHQWO\EHORZLVOLNHO\WREHKLJKHUWKDQ
WKHRFFXSDQF\EHORZZKLFKWKH3DUWLHVZRXOGEHOLNHO\WRUHFRQILJXUHLWLVD
FDXWLRXVVWDUWLQJSRLQW
D  &$69LFWRULD+RXVH >@RFFXSDQF\LQ ±PDOH/70+
E  &\JQHW%ULJKRXVH RFFXSDQF\±>@  >@  >@
 ±PDOH/70+
F  &\JQHW%LHUOH\ RFFXSDQF\±>@  >@  >@  
±IHPDOH3'
:HQRWHWKDW&\JQHW%LHUOH\DQG&\JQHW%ULJKRXVHRYHUODSZLWK&$6
KRVSLWDOVDQGDUHLQFOXGHGLQWZRRIRXUORFDOFRPSHWLWLYHDVVHVVPHQWV
IROORZLQJILOWHULQJ&$69LFWRULD+RXVHGRHVQRWRYHUODSZLWKDQ\&\JQHW
KRVSLWDOV
:HKDYHILUVWFRQVLGHUHGWKHLPSOLFDWLRQVRIWKHVHZDUGVUHFRQILJXULQJIRU
RXUILOWHULQJDQGFRPSHWLWLYHDVVHVVPHQW:KHUHWKHUHFRQILJXUDWLRQZRXOG
PDNHDGLIIHUHQFHZHKDYHFRQVLGHUHGLQPRUHGHWDLOWKHOLNHOLKRRGRILW
DFWXDOO\KDSSHQLQJ
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We consider the likelihood of Cygnet Brighouse reconfiguring to female PD
is low, in particular because Cygnet Bierley has tended to operate with [].
Over the three-year period 2014 to 2016 this site has had [].
The likelihood of Cygnet Bierley switching to male LTMH also appears low,
[] (as shown in paragraph 9.148 above). In addition, we note that Cygnet
Bierley female PD is a more specialised Tier 4 service able to deal with more
complex patients and charges higher prices for this service. Finally, following
issues we understand go back to 2012, we note that Bierley’s occupancy is
[] after being rated Good by the CQC early this year. Past issues with
trials of different approaches at Bierley which [] mean it is unlikely to be a
good candidate for further change. It therefore appears unlikely that Cygnet
would wish to convert this ward to treat male LTMH patients.
As a second step, we considered the possibility that the Parties might
reconfigure from PD or LTMH to other specialisms in rehabilitation services,
notwithstanding that the cost and difficulty of doing so is likely to be greater
than reconfiguration ‘within’ PD and LTMH rehabilitation services.
In this regard, we note CAS’ submission that it plans to expand in ABI, ASD
and LD and note that its occupancy levels for these treatments across its
sites were []. Consequently, we believe it is unlikely that CAS would wish
to reconfigure any wards providing these services to compete in PD and
LTMH rehabilitation services. We also note CAS’ statement that it does not
reconfigure wards.
Cygnet explained that the cost of reconfiguration varies significantly. Two of
the main factors are the costs of changing the physical space to comply with
specifications and the length of time it takes existing patients to leave and
new patients to be referred. Cygnet explained that in the early 2000s it
undertook around 11 reconfigurations over three years. The most financially
significant were going from low secure to more specialist services.
As well as the cost and disruption to occupancy, Cygnet explained that even
where the physical environment does not change significantly, the
reconfiguration process can be costly and lengthy due to the need to retrain
staff in a new specialism. For example, in Kewstoke it was already a low
secure service so the physical environment did not need to change that
much to accommodate PD patients. However, several members of staff
needed [] training. It compared a reconfiguration from PICU to acute
which could be quicker and easier.
Limited expansion plans, the fact that only two wards have been
reconfigured by Cygnet in the past five years and the absence of any current
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We asked CAS about this apparent discrepancy. CAS explained that
[].This aligns with the fact that against moderate historical expansion,
trebling capacity in one specialism seems unlikely at best.
CAS confirmed that it will revisit and revise expansion plans []. It
explained it wants to grow but how and where will be led by the ‘demand
matrix’ of the market. According to CAS, this is driven by the demand from
the NHS and the political agenda. For example, there have been recent
changes in policy on LD to close beds and provide alternative community
provision. Once it is clear demand is there, only then does CAS address
other aspects of the matrix such as the finance and the ability to find a site
and get planning permission. Expansion was described by CAS as [].406
CAS noted the prospect of a policy change to move people out of
rehabilitation beds back into the community. A CQC Report ‘The state of
care in mental health services 2014 to 2017’ published on 20 July, included
a clear view that they want to revisit the appropriateness of inpatient
services for certain rehabilitation patients. In light of this CAS intimated it
would be [].
We have found no comparable information for Cygnet in internal documents.
We asked Cygnet about its approach to identifying new areas for expansion.
Cygnet explained that it had not undertaken much expansion [].407
Cygnet submitted it is also driven primarily by demand and relationships in
local areas. Like CAS, it is affected by changes in government priorities as
these often translate into customer demands. It gave the example of the
drive to improve the availability of more local PICU facilities.408
We also considered historical expansion into PD by the Parties. We note
that both CAS and Cygnet have been active in expanding in female PD.
CAS has opened all its female PD wards over the past five years: CAS
Aspen, Acer and Alders (64 beds in total). Cygnet has opened two wards for
female PD at Coventry and Kewstoke (27 beds in total).
We are satisfied by CAS’ explanation of its internal document that [].
Although the historical pattern suggests that further expansion by CAS in PD
might have occurred absent the Merger, [].

406
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[]. We therefore consider that the likelihood of this creating new overlaps
between the Parties is low.
Entry more likely than by other competitors
We considered the scale of historical expansion of the Parties relative to
other competitors. We note the Parties have been actively expanding in
female PD and we have not identified other competitors with historic
expansion in PD over the last five years.
We considered the scale of the Parties’ current expansion plans in PD
rehabilitation services relative to other competitors. The two other major
providers currently offering female PD services are Priory and Elysium.
[]
[]
[]
[]
Out of the 11 competitors who responded to the part of our questionnaire
covering expansion, five had expanded in the past five years, six had plans
for future expansion (of varying levels of firmness), one had a vacant site
where it had yet to decide and only four had no plans to expand.
Overall, while the Parties have expanded more than other competitors in PD
in the past, we note that [].
Most of the changes and drivers in the market that encourage or facilitate
expansion are provider-agnostic. Although there could be some factors that
may make it easier for larger players, there are no specific reasons why the
Parties would be more capable of further expansion in PD than other
providers, absent the Merger.
Entry into new overlaps would lead to greater competition
As discussed in detail in paragraphs 9.37 to 9.61 above, we have found that
the Merger may not be expected to result in an SLC in any overlaps between
the Parties in female PD due to the substantial differentiation between the
services they offer. There is no evidence that the Parties intend to shift the
focus of their PD services in the future. As a result, in our view it is unlikely
that entry by the Parties into new PD overlaps would lead to greater
competition, even if they did arise.
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Parties’ and third party submissions on the effect of the Merger at a national
level
The Parties do not consider that national factors have a significant influence
on local competition in relation to the supply of rehabilitation services. They
refer to the phase 1 decision which states that commissioning generally
takes place by customers at a local level, and all providers of rehabilitation
services are reliant on these customers for patient referrals and funding.
The Parties point to the large number of smaller providers of rehabilitation
services, ‘which are highly regarded by commissioners and the CQC, and
which compete effectively with the Parties for patient referrals.’412
In relation to the reputation of providers, the Parties told us that since
hospitals are managed individually and assessed separately by the CQC,
each hospital needs to develop its own reputation with customers, even if it
forms part of a larger group. [], the Parties argued that just because a
customer has had a good experience with one of the Parties’ hospitals in the
past, it does not guarantee that it will view its other hospitals in the same
way (or vice versa).
The Parties do not consider that scale, financial strength or access to capital
have any material bearing on the nature of competition at the local level. On
scale, they point to the high number of smaller credible providers with no
national presence. On cost, they submitted that the provision of rehabilitation
services is highly dependent on clinical and nursing staff, which means that
there are very few scale benefits at the national level.413
Customer evidence generally confirms that customers are motivated by the
quality and standards of care of the facility and their experience of them.
Brand and national presence is not a significant factor in their decision on
whether and where to refer patient.414
Other providers and third parties pointed to several advantages of being a
larger provider, both in scale and scope. They mentioned the benefits of an
integrated care pathway providing cross-selling opportunities, an ability to
take a longer-term view of finances and sustain short-term fluctuations in
occupancy, the lower cost of capital and the ability to invest and innovate.415
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415 See paragraphs 12.40–12.55.
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Although the large number of smaller credible providers suggests that
economies of scale may be limited, we have received evidence from
customers, competitors and third parties that there are benefits of scale and
scope for larger providers. They have told us that these include cross-selling
opportunities such as moving patients along the care pathway, crosssubsidies to address falls in occupancy or quality concerns, access to a
larger pool of specialist staff and a better career offer for staff and access to
capital and insulation against financial risks.
We have noted that benefits from scale may make expansion by larger
providers somewhat easier and more likely than expansion by smaller
suppliers.416 We have taken account of these factors in our assessment of
the possible impact of the Merger on competition through expansion in the
section 10 above.
The impact of the Merger at an aggregate level
The Parties have told us it is unclear to them why a national competition
theory of harm is relevant, or how it could be expected to occur in
practice.417 They cite the CMA’s phase 1 decision that the Parties’ combined
shares of supply ‘on a national basis are at a level below which the CMA will
typically identify concerns’.418
Based on data provided by the Parties, we calculated that post-Merger the
Parties would have an aggregate share of [20–30]% of the market for
rehabilitation services. This is broadly consistent with the Parties’
calculations. On the one hand, they may include some providers who are in
practice less of a constraint on the Parties, but on the other, as noted by the
Parties, they may fail to capture others who may be relevant (such as NHS
providers in some cases).
The Parties would be the largest national provider in female PD and in both
male and female LTMH. However, even the highest share would be below
the level at which competition concerns typically arise. Furthermore, the
national markets for rehabilitation services are still fairly fragmented with
many smaller regional or local area providers, as evident from the analysis in
our detailed local assessments.
More importantly, aggregate market shares do not necessarily give a good
indication of competition at a national level as they aggregate multiple local
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See section on the barriers to entry and expansion below at paragraphs 12.4–12.58.
Parties’ response to the issues statement, paragraph 230 and following.
418 CMA phase 1 decision, paragraph 58.
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markets and do not capture the extent to which different providers overlap
and thus compete at a local level. For example, two providers that focus on
different regions could in principle not overlap at all but still have a high
combined aggregate market share at a national level.
In addition, we have found that the Parties do not compete closely in PD. As
a result, in our view the market share above overstates the degree of
competition between the Parties that may be lost due to the Merger.
Conclusion on national effects of the Merger
Post-Merger, the Parties would be the largest national provider in female PD
and in both male and female LTMH. However, even the highest share would
be below the level at which competition concerns typically arise. Overall, the
national markets for rehabilitation services are still fairly fragmented with
many smaller regional or local area providers. This is further evident from
the analysis in our local competitive assessments.
The evidence in this investigation supports the absence of a substantial
effect on competition at a national level at this time.
However, the CMA notes that this is the second major transaction in the
market over the past 12 months.419 During our inquiry, we have seen further
acquisitions. As consolidation continues, the national and local dynamics
and the relative importance of different competitive parameters are evolving
and may evolve further.

12. Countervailing factors
In considering whether a merger is likely to result in an SLC, we will consider
the responses of others in the market (rivals, customers, potential new
entrants) to take into account ‘countervailing factors’. These are factors
specific to the merger which may ameliorate the effect of the merger on
competition. Countervailing factors include entry by new providers,
expansion by existing providers and the ability of customers to exercise
buyer power. We will also consider the effect of any efficiencies identified by
the Parties on competition as a result of the Merger.

419

See Acadia/Priory.
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However, according to the Parties, the regulatory requirements did not
amount to an ‘absolute barrier to entry’ for the provision of rehabilitation
services (as they suggest they currently do for secure services).434
Competitors generally expressed the view that the CQC registration needed
to provide rehabilitation services is granted relatively quickly. Further, they
told us that there were limited regulatory requirements to reconfigure a ward
to serve a different gender.435


Our assessment

The evidence indicates that there are no regulations that limit the number of
market participants but all providers of rehabilitation services must undergo
a registration and licensing process. This involves limited financial
expenditure (see Appendices B and F for details), and takes into account the
number of locations of the applicant.
The time involved in CQC registration and obtaining an NHSI provider
licence is relatively short, and there are plans to improve the registration
process further.436,437 Although providers need to apply for another CQC
registration when reconfiguring their facilities, there is no fee for this, and
based on submissions from the Parties and competitors (see Appendix F for
details), the process is relatively straightforward in most cases.
Larger providers may be at a slight advantage in respect of being able to
register many sites through a single CQC registration process.438
Overall, we found no regulatory issues that act as an insurmountable or
costly barrier to entry.
Availability of clinical expertise and skilled staff
A recent report by the NHS Providers439 finds that ‘mental health trusts are
struggling to find enough staff with the right skills to deliver existing services
to the right quality, let alone being able to find new staff to extend services to
new users or create new services.’440 Similar concerns have been expressed
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Response to the CMA’s initial factual information request. 10 May 2017. Paragraph 21.2 (b).
See Appendix F for details.
436 See paragraph 2.17.
437 CQC registration and the NHSI licence can be requested through the same form.
438 Although we note that the registration fee varies with the number of locations of the applicant.
439 NHS Providers is the membership organisation and trade association for the NHS acute, ambulance,
community and mental health services that treat patients and service users in the NHS.
440 The state of the NHS provider sector (July 2017) p7.
435
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by the CQC in its recent report, where it stated that the number of NHS
mental health nurses has declined by 12% between January 2010 and
January 2017.441


Views of the Parties and third parties

The Parties told us that rehabilitation services required a high level of clinical
expertise, and training and development of staff was key. They stated that
whilst it was possible to recruit staff with the relevant experience, in some
areas this could be challenging, in particular for highly specialised services.
Third parties442 expressed a similar view that a shortage of specialist staff,
including qualified nurses was a barrier to entry and expansion, especially
for smaller competitors.


Our assessment

We found that the availability of qualified and experienced staff, especially
mental health nurses is a barrier to entry and expansion in the provision of
mental health services, including rehabilitation services.
Further, small providers might be at a disadvantage while trying to recruit
staff, due to better stability of employment and potential career opportunities
offered by larger organisations. Larger providers may also gain from greater
flexibility in deploying their staff across their sites, depending on changing
demand conditions.
Financial investment to enter, expand or reconfigure
Establishing a new mental health facility443


Views of the Parties and third parties

According to Cygnet, the typical costs involved in establishing a mental
health hospital in the UK varied depending on:
(a) the size of the hospital, and

441

CQC (July 2017), The state of care in mental health services 2014 to 2017, p7.
See Appendix F for details.
443 This can include a new hospital or a new ward.
442
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depended on the specialism converted from and to. It stated that, for
example, environmental work was usually required to reconfigure an LTMH
ward to an ABI ward, while changing an LD ward to an LTMH ward normally
required fewer environmental changes. Another competitor453 told us that
that existing providers of medium or low secure services could reconfigure a
ward to provide rehabilitation services relatively easily if there was adequate
demand.
According to one competitor,454 there were some barriers to reconfiguring a
hospital ward or bed, including financial restrictions, additional staffing,
registration of the new service and loss of income, whilst the transfer of
services took place.


Our assessment

We found that, in addition to capital investment, reconfiguring a mental
health facility involves loss of revenue455 and additional expenditure to
recruit and (re)train staff. Providers also incur opportunity cost on the
invested capital during the reconfiguration.
As we discuss in paragraph 12.46, larger providers might be better equipped
to reconfigure their facilities due to availability of financial resources. Overall,
although reconfiguring an existing facility involves costs, it does not appear
to be as significant a barrier as setting up a new rehabilitation facility.456
The incentive to reconfigure a facility depends on the relative profitability of
providing the new service compared with the previous service. A key
determinant of this relative profitability is the difference in occupancy that
could be achieved through reconfiguration.457 As we note in paragraph 5.47,
providers would be unlikely to have the incentive to reconfigure in response
to small changes in price or quality for a particular service, even if it was
possible for them to do so.

453

[]
[]
455 According to the Parties, the process of reconfiguring a ward typically involves discharging or relocating
existing patients, retraining or recruiting staff and retooling the ward, and admitting new patients. This process
according to the Parties is expected to take on average around []. Merger Notice, paragraphs 13.26 & 13.27.
456 See paragraphs 10.14–10.36 for our analysis of potential competition from reconfiguration of existing wards.
457 See paragraphs 5.39 to 5.47 for an analysis of factors affecting reconfiguration decisions.
454
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might also have more flexibility in moving clinicians across sites, and
‘manage quality on a more strategic basis’.460


Our assessment

Larger providers might have some scale advantages in respect of being able
to invest in and grow their services. Larger providers may also be better
placed to bear the risk of not making a profit at a specific site for a certain
period of time, and have better access to and lower cost of capital.
Larger providers could also benefit from economies of scope in respect of
being able to offer a greater range of services along the care pathway. This
was in fact part of the rationale for the Merger (see paragraph 4.3).
However, our analysis of the competitive process461 indicated that although
pathway benefits are possible, currently these are likely to be limited.
We note that a large proportion of the Parties’ costs relate to their site
operations,462 rather than to divisional or central costs, which suggests
limited opportunities to gain from cost synergies can be expected from the
Merger.463
Reputation and experience


Views of the Parties and third Parties

The Parties told us that building a strong relationship with CCGs was an
important success factor for providers, since CCGs were in control of patient
referrals. The Parties argued that many small providers had demonstrated
that they could develop strong relationships with CCGs in certain areas.
Third parties’ responses indicated that being an existing provider in a certain
area was an advantage due to:464
(a) established links with the local community;
(b) relationship with customers and practitioners; and
(c) knowledge of the market.

460

Hearing with LaingBuisson. Paragraph 26 of summary.
See paragraph 7.10.
462 []
468 []
464 See Appendix F for details.
461
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One competitor465 told us that customers required providers to have an
established reputation (in particular for PD) before placing patients. It also
said that local customer support could be vital for the success of a new
service since it might be possible to get references from other customers or
to demonstrate successful similar hospitals in another geographic location.
Another competitor466 told us that it was relatively easy for the NHS or
private providers of secure services (for example) to switch to rehabilitation
services without having a pre-existing presence in a particular area. But if an
independent provider decided to open a new rehabilitation service in an area
where it had existing provision, there would be some benefit from having
knowledge of local market conditions in relation to commissioning and
staffing.467


Our assessment

Based on the evidence we have seen, whilst providers with a proven track
record and reputation can gain patient referrals from established
relationships with customers and knowledge of the local market, they need
to go through an evaluation process and customers need to be satisfied
about the potential providers’ capabilities and facilities before referring
patients.
We noted in paragraph 7.10 that the decision to allocate in rehabilitation
services can in general be treated independently of the provider’s position
on other parts of the care pathway.
Reputation and experience are important factors and may be more important
for specialised rehabilitation services (eg PD), but evidence suggested it is
less of a barrier in less specialised areas.
Conclusion on barriers to entry and expansion
The evidence indicated that there are some barriers to entry and expansion
in the provision of rehabilitation services, but in our view these are not
sufficient to preclude the likelihood of entry.
As noted in paragraph 12.21, finding qualified and experienced staff,
especially mental health nurses, remains a key challenge for both existing
and potential providers of all mental health services.

465

[]
[]
467 []
466
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sites, effectively operating as a single customer, with prices and service
standards set through competitive tender.471
The Parties also gave examples at specific sites where a single CCG can
make up a large proportion of purchases.472 For example, [].
The Parties also told us that as customers often refer patients to more than
one of the Parties’ sites (and therefore have visibility of the prices charged),
in the event of a hypothetical price increase at a particular site, CCGs would
be able to discipline the Parties in a number of ways, including by limiting
referrals to other sites in other areas and/or for other specialisms (where
there is no overlap between the Parties). According to the Parties, the option
to discipline in this manner means that even where individual CCGs do not
represent a significant proportion of revenues, they are able to exert
significant buyer power if the Parties attempted to increase prices at specific
sites.473
In addition, the Parties consider that customers have buyer power as they
usually have a range of credible alternatives. First, there are numerous other
independent providers to which a customer can switch, or threaten to switch,
referrals. In Cygnet's experience customers often use this option to negotiate
better prices.474
Second, NHS foundation trusts have the option to enter a joint venture to
provide rehabilitation services in partnership with independent providers. For
example, at its Godden Green site, Cygnet operates a male low secure
service which is run in a joint working arrangement with Kent and Medway
Partnership NHS Foundation Trust.
Third, NHS foundation trusts have the option to open or reconfigure their
own facilities to provide rehabilitation services directly. Whilst at a national
level there has been a decline in NHS provision, this has changed in recent
years. In addition, at a regional level, the Parties cited a number of examples
of NHS trusts expanding and improving their own inpatient rehabilitation
services. The Parties provided a number of recent examples of NHS
providers opening or reconfiguring rehabilitation facilities to react to regional
demand. These are detailed in Appendix F.
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Parties’ response to the issues statement, paragraph 2.40.
Parties’ response to the issues statement, paragraph 2.41.
473 Parties’ response to the issues statement, paragraph 2.42.
474 Parties’ response to the issues statement, paragraph 2.43.
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$FFRUGLQJO\WKH3DUWLHVFRQVLGHUWKDWFXVWRPHUVDQGWKH1+6KDYHWKH
DELOLW\WRFRQVWUDLQSURYLGHUVRIUHKDELOLWDWLRQVHUYLFHVLQDYDULHW\RIZD\V
WKURXJKWKHLUµVWURQJFRXQWHUYDLOLQJEX\HUSRZHU¶
2XUDVVHVVPHQW
7KHDVVHVVPHQWRIZKHWKHUEX\HUSRZHUZRXOGEHVXIILFLHQWWRRIIVHWDQ\
HIIHFWVRIDQ6/&LQWKHORFDODUHDLVFDSWXUHGLQRXUORFDOFRPSHWLWLYH
DVVHVVPHQWVZKHUHZHSURYLVLRQDOO\IRXQGDQ6/&%HORZZHGLVFXVVRXU
DQDO\VLVRIWKHUHOHYDQWIDFWRUVZKLFKLQIRUPHGWKHVHDVVHVVPHQWV
)UDPHZRUNFRQWUDFWV
,QRXUYLHZ&&*VJURXSLQJWRJHWKHUWRFRPPLVVLRQUHKDELOLWDWLRQVHUYLFHV
XQGHUDIUDPHZRUNDJUHHPHQWPD\DOORZWKHFXVWRPHUVXVLQJWKHIUDPHZRUN
DJUHHPHQWWRLPSURYHWKHLUQHJRWLDWLQJSRVLWLRQ+RZHYHUZHQRWHWKDWHYHQ
ZKHUHIUDPHZRUNFRQWUDFWVDUHLQSODFHWKHLULPSDFWPD\IDOOVRPHZD\VKRUW
RIJHQHUDWLQJWKHFRXQWHUYDLOLQJEX\HUSRZHUWKDWZRXOGSURWHFWSULFHVDQG
TXDOLW\IRUDOOFXVWRPHUVUHIHUULQJWRSURYLGHUVLQWKDWDUHD VHH$SSHQGL[)
IRUH[DPSOHVEDVHGRQWKH3DUWLHV¶VXEPLVVLRQV 
8VHRI1+6EHQFKPDUNV
7KH3DUWLHVWROGXVWKDWWKH1DWLRQDO7DULIILQIODWRUGHIODWRUVHWE\1+6,DFWV
DVDEHQFKPDUNWKDWDOO&&*VXVHLQQHJRWLDWLQJSULFHV VHHSDUDJUDSK
 F DERYHDERYH$VVHWRXWLQSDUDJUDSKDOWKRXJKWKHUHLVQR
QDWLRQDOO\VHWSULFHIRUUHKDELOLWDWLRQVHUYLFHVVHUYLFHVDQGWDULIIVDUH
QHJRWLDWHGDQGDJUHHGORFDOO\SURYLGHUVPXVWFRPSO\ZLWKUXOHVVSHFLILHGLQ
WKHµ1DWLRQDO7DULII3ULFH¶&XVWRPHUVDQGSURYLGHUVVKRXOGDOVR
KDYHUHJDUGWRWKHHIILFLHQF\DQGFRVWXSOLIWIDFWRUVIRUDQG
ZKHQVHWWLQJORFDOSULFHVIRUVHUYLFHVZLWKRXWDQDWLRQDOSULFH
([DPSOHVSURYLGHGE\WKH3DUWLHVVXJJHVWWKDWWKHDELOLW\WRXVH
EHQFKPDUNVHIIHFWLYHO\WRUHGXFHSULFHVPD\GHSHQGRQWKHFRQFHQWUDWLRQRI
WKHLQGLYLGXDOFXVWRPHUDQGWKHDYDLODELOLW\RIORFDODOWHUQDWLYHV DPRQJRWKHU
IDFWRUV 0RUHZLGHO\>@

 3DUWLHV¶UHVSRQVHWRWKHLVVXHVVWDWHPHQWSDUDJUDSK
6HHWKHDQG1DWLRQDO7DULII3D\PHQW6\VWHPSXEOLVKHGE\1+6,DQG1+6(
)RUWKHHIILFLHQF\IDFWRULVDQGWKHFRVWXSOLIWIDFWRULV7KLVJLYHVDQHWLQFUHDVHRI

)RUWKHHIILFLHQF\IDFWRUDQGFRVWXSOLIWIDFWRUVDUHDQGUHVSHFWLYHO\7KLVUHVXOWVLQDQHW
LQFUHDVHRI
6HH$SSHQGL[)



:KLOH1+6EHQFKPDUNVPD\FUHDWHFRQVWUDLQWVIRUVRPHSURYLGHUVWKHUHLV
HYLGHQFHRIFRPSHWLWLRQEHWZHHQSURYLGHUVOHDGLQJWREHWWHURXWFRPHVIRU
FXVWRPHUVDERYHDQGEH\RQGWKHLPSDFWRIQDWLRQDOEHQFKPDUNVRUTXDOLW\
UHJXODWLRQ7KH3DUWLHVKDYHSURYLGHGH[DPSOHVRIKRZWKHWKUHDWRI
VZLWFKLQJRUDFWXDOVZLWFKLQJFDQDFWDVDFRQVWUDLQWRQSULFLQJRUTXDOLW\,Q
RXUYLHZWKLVLVOLNHO\WRH[SODLQVRPHRIWKHYDULDWLRQLQSULFHVDFURVV
FXVWRPHUVLQSDUWLFXODU>@
%DVHGRQWKHDERYHRXUYLHZLVWKDWZKLOH1+6EHQFKPDUNVDUHDIDFWRU
WKDWDIIHFWVSULFLQJWKH\GRQRWUHPRYHWKHVFRSHIRUFRPSHWLWLRQRQSULFHRU
WKHSRWHQWLDOIRUWKH0HUJHUWRDGYHUVHO\DIIHFWFRPSHWLWLRQVXFKWKDWWKH\
VKRXOGEHFRQVLGHUHGDVDFRXQWHUYDLOLQJIDFWRU
&XVWRPHUFRQFHQWUDWLRQ
:HORRNHGDWFXVWRPHUFRQFHQWUDWLRQDVDSRVVLEOHVRXUFHRIEX\HUSRZHU
&XVWRPHUFRQFHQWUDWLRQDFURVVWKH3DUWLHV¶VLWHVLVYDULHG VHH$SSHQGL[)
IRUH[DPSOHV 7KH3DUWLHVSURYLGHGH[DPSOHVDWVSHFLILFVLWHVZKHUHD
VLQJOHFXVWRPHUFDQPDNHXSDODUJHSURSRUWLRQRISXUFKDVHV+RZHYHUZH
IRXQGFXVWRPHUFRQFHQWUDWLRQDWRWKHUVLWHVLVORZHU&RQVHTXHQWO\
FXVWRPHUFRQFHQWUDWLRQQHHGVWREHFRQVLGHUHGRQDFDVHE\FDVHEDVLVLQ
WKHORFDOFRPSHWLWLYHDVVHVVPHQWV
,QDGGLWLRQRXUYLHZLVWKDWDQ\EX\HUSRZHUH[HUFLVHGE\WKRVHFXVWRPHUV
UHVSRQVLEOHIRUDJUHDWHUQXPEHURIUHIHUUDOVZRXOGQRWDOZD\VEHVXIILFLHQW
WRSURWHFWRWKHUFXVWRPHUV7RWKHH[WHQWWKDWEX\HUSRZHULVXVHGDVD
FRQVWUDLQWWRHQVXUHTXDOLW\DWWKHVLWHTXDOLW\IRURWKHUFXVWRPHUVPD\DOVR
EHSURWHFWHG+RZHYHUDVSULFHVDUHRIWHQLQGLYLGXDOO\QHJRWLDWHGGLVFRXQWV
QHJRWLDWHGXVLQJDODUJHFXVWRPHU¶VEX\LQJSRZHUZRXOGQRWQDWXUDOO\H[WHQG
WRRWKHUFXVWRPHUV,WWKHUHIRUHGRHVQRWDSSHDULQJHQHUDOWKDWEX\HUSRZHU
H[HUFLVHGE\ODUJHUFXVWRPHUVFRXOGEHUHOLHGRQWRSURWHFWVPDOOHU
FXVWRPHUV
7KH3DUWLHV¶VXEPLWWHGWKDWFXVWRPHUVZRXOGEHDEOHWRH[HUFLVHEX\HU
SRZHUE\OLPLWLQJUHIHUUDOVWRWKHLURWKHUVLWHVLQRWKHUDUHDVDQGRUIRURWKHU
WUHDWPHQWW\SHV ZKHUHWKHUHLVQRRYHUODSEHWZHHQWKH3DUWLHV 
+RZHYHUJLYHQWKHODUJHQXPEHURILQGLYLGXDOFXVWRPHUVDWWKHRYHUODS
VLWHVLQRXUYLHZLWLVXQOLNHO\WKDWWKH3DUWLHVZRXOGEHGHSHQGHQWRQPDQ\
RIWKHVHLQGLYLGXDOFXVWRPHUVDFURVVWKHLUQHWZRUNRIKRVSLWDOV

)RUH[DPSOH >@
 3DUWLHV¶UHVSRQVHWRWKHLVVXHVVWDWHPHQWSDUDJUDSK



Consequently, it appears that many customers would not be able to
discipline the Parties by limiting referrals to other sites in other areas.
Sponsoring of entry and self-supply
The Parties submitted that NHS trusts that have either entered joint ventures
with independent providers to provide rehabilitation services or have opened
new rehabilitation services themselves (see paragraphs 12.67 to 12.68).
We have heard from various third parties about new models of
commissioning mental health services, currently being led by NHSE, which
may have an impact on rehabilitation services in the longer term. These new
models have objectives to reduce out-of-area placements (particularly for
acute services) and, where possible and appropriate, to treat patients in less
secure settings (for example, to move more patients from acute services to
rehabilitation services and from rehabilitation services to community
services).481
These new models are implemented through local Service Transformation
Plans (STPs). It appears that STPs, where implemented, have the potential
to substantially transform demand and supply for different services in the
area. In this regard, Elysium submitted that: ‘Where local areas are asked to
devise STPs, these may or may not include independent providers and a
provider could find that it ends up with a hospital in a geographical location
that is no longer commissioned, without any consultation or offer to be
involved in the STPs.’
The possibility of implementing a local STP or investing in NHS capacity
may in principle imply buyer power (provided it is timely, likely and sufficient
to negate an SLC). However, this needs to be assessed on an area-specific
basis.
Conclusion on buyer power
Based on our analysis of the evidence as set out above, our conclusion is
that buyer power is unlikely to be an effective countervailing factor in
general. Where relevant we considered the effect of this potential
countervailing factor in our local area assessments.

481

We are currently aware of two examples of such interventions in East London and Sheffield.
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Efficiencies482
The Parties told us that the Merger was likely to give rise to efficiencies and
benefits for patients, predominantly by easing the transitions between
different stages of the care pathway. They said that the Merger would
broaden the reach of the Parties across the care pathway and enable a
greater number of smoother transitions, which would be less disruptive for
patients.483
However, as noted in paragraph 7.10, the decision to allocate patients in
rehabilitation services can in general be treated independently of the
provider’s position on other parts of the care pathway. Therefore, although
pathway benefits are possible, in order for these efficiencies to be taken into
account in our assessment, we expect the Parties to provide evidence that
the efficiencies claimed are a direct consequence of the Merger, are rivalry
enhancing and timely, likely and sufficient to prevent an SLC from arising.
We have not received evidence from the Parties showing that any
efficiencies that might be generated would enhance rivalry in the provision of
rehabilitation services.484 We have therefore not placed any weight on the
effect of efficiencies in our assessment of the Merger.

13. Findings on the SLC test
As a result of our assessment we conclude that the Merger may be expected
to result in an SLC within the market for the provision of hospital-based
inpatient rehabilitation services for male LTMH patients in the East Midlands.
The SLC in this local area may be expected to lead to adverse effects for
customers and patients in terms of prices being higher than they would
otherwise be and quality being lower than it would otherwise be.

14. Remedies
This section considers our assessment of possible remedies to the SLC and
its resulting adverse effects and sets out our decision on remedies.

482

As explained in our guidance, efficiencies can be taken into account in two ways: efficiencies may enhance
rivalry, with the result that the Merger does not give rise to an SLC or they may result in relevant customer
benefits which are taken into account when deciding on remedial action (section 41(5) of the Act). Merger
Assessment Guidelines, paragraphs 5.7.2 & 5.7.3.
483 Source: Merger Notice, paragraph 29.1.
484 Merger Assessment Guidelines, paragraph 5.7.4.

189

+DYLQJFRQFOXGHGWKDWWKH0HUJHUPD\EHH[SHFWHGWRUHVXOWLQDQ6/&LQ
WKHPDOH/70+PDUNHWLQWKH(DVW0LGODQGVWKH&0$LVUHTXLUHGXQGHU
VHFWLRQ  RIWKH$FWWRDQVZHUWKHIROORZLQJTXHVWLRQV
D  6KRXOGWKH&0$LWVHOIWDNHDFWLRQIRUWKHSXUSRVHRIUHPHG\LQJ
PLWLJDWLQJRUSUHYHQWLQJWKH6/&RUDQ\DGYHUVHHIIHFWVUHVXOWLQJRU
H[SHFWHGWRUHVXOWIURPWKH6/&"
E  6KRXOGWKH&0$UHFRPPHQGWKHWDNLQJRIDFWLRQE\RWKHUVIRUWKH
SXUSRVHRIUHPHG\LQJPLWLJDWLQJRUSUHYHQWLQJWKH6/&RUDGYHUVH
HIIHFWVUHVXOWLQJRUH[SHFWHGWRUHVXOWIURPWKH6/&"
F  ,QHLWKHUFDVHLIDFWLRQVKRXOGEHWDNHQZKDWDFWLRQVKRXOGEHWDNHQ
DQGZKDWLVWREHUHPHGLHGPLWLJDWHGRUSUHYHQWHG"
,QGHFLGLQJWKHVHTXHVWLRQV
D  7KH&0$VKDOOLQSDUWLFXODUKDYHUHJDUGWRWKHQHHGWRDFKLHYHDV
FRPSUHKHQVLYHDVROXWLRQDVLVUHDVRQDEOHDQGSUDFWLFDEOHWRWKH6/&
DQGDQ\DGYHUVHHIIHFWVUHVXOWLQJIURPLW VHFWLRQ  DQG
E  7KH&0$PD\LQSDUWLFXODUKDYHUHJDUGWRWKHHIIHFWRIDQ\DFWLRQRQ
DQ\UHOHYDQWFXVWRPHUEHQHILWVDULVLQJIURPWKHPHUJHU VHFWLRQ  
$VUHJDUGVWKHQHHGWRDFKLHYHDFRPSUHKHQVLYHVROXWLRQWKH&0$¶V
JXLGHOLQHVVWDWHWKHIROORZLQJ
«7RIXOILOWKLVUHTXLUHPHQWWKH>&0$@ZLOOVHHNUHPHGLHVWKDWDUH
HIIHFWLYHLQDGGUHVVLQJWKH6/&DQGLWVUHVXOWLQJDGYHUVHHIIHFWVDQG
ZLOOWKHQVHOHFWWKHOHDVWFRVWO\DQGLQWUXVLYHUHPHG\WKDWLWFRQVLGHUVWR
EHHIIHFWLYH7KH>&0$@ZLOOVHHNWRHQVXUH>DVRXWOLQHGLQSDUDJUDSK
@WKDWQRUHPHG\LVGLVSURSRUWLRQDWHLQUHODWLRQWRWKH6/&DQGLWV
DGYHUVHHIIHFWV¶
7KH&0$¶VJXLGHOLQHVVHWRXWIRXUDVSHFWVWREHFRQVLGHUHGLQDVVHVVLQJWKH
HIIHFWLYHQHVVRIDUHPHG\
D  LPSDFWRQWKH6/&DQGUHVXOWLQJDGYHUVHHIIHFWVZKHUHSRVVLEOHWKH
&0$ZLOOVHHNWRUHVWRUHFRPSHWLWLYHULYDOU\WKURXJKUHPHGLHVWKDWUH
HVWDEOLVKWKHVWUXFWXUHRIWKHPDUNHWH[SHFWHGLQWKHDEVHQFHRIWKH
PHUJHU

 0HUJHU5HPHGLHV*XLGHOLQHV

&& SDUDJUDSK

 &&SDUDJUDSK



E  DSSURSULDWHGXUDWLRQDQGWLPLQJWKH&0$SUHIHUVDUHPHG\WKDWTXLFNO\
DGGUHVVHVFRPSHWLWLYHFRQFHUQVZLWKWKHHIIHFWRIWKHUHPHG\VXVWDLQHG
IRUWKHOLNHO\GXUDWLRQRIWKH6/&
F  SUDFWLFDOLW\DSUDFWLFDOUHPHG\VKRXOGEHFDSDEOHRIHIIHFWLYH
LPSOHPHQWDWLRQPRQLWRULQJDQGHQIRUFHPHQWDQG
G  DFFHSWDEOHULVNSURILOHWKH&0$ZLOOVHHNUHPHGLHVWKDWKDYHDKLJK
GHJUHHRIFHUWDLQW\
+DYLQJFRQVLGHUHGWKHHIIHFWLYHQHVVRIUHPHG\RSWLRQVWKH&0$ZLOOWKHQ
FRQVLGHUWKHFRVWV LQFOXGLQJFRVWVWRWKHSDUWLHVWKLUGSDUWLHVWKH&0$DQG
RWKHUPRQLWRULQJDJHQFLHV RIWKRVHUHPHGLHVWKDWLWH[SHFWVZRXOGEH
HIIHFWLYHLQDGGUHVVLQJWKH6/&DQGUHVXOWLQJDGYHUVHHIIHFWV,QRUGHUWR
EHUHDVRQDEOHDQGSURSRUWLRQDWHWKH&0$ZLOOVHHNWRVHOHFWWKHOHDVWFRVWO\
UHPHG\RUSDFNDJHRIUHPHGLHVWKDWLWFRQVLGHUVZLOOEHHIIHFWLYH

5HPHGLHVRSWLRQV
5HPHGLHVDUHFRQYHQWLRQDOO\FODVVLILHGDVHLWKHUVWUXFWXUDORUEHKDYLRXUDO
6WUXFWXUDOUHPHGLHVVXFKDVGLYHVWLWXUHRUSURKLELWLRQDUHJHQHUDOO\RQHRII
PHDVXUHVWKDWVHHNWRUHVWRUHRUPDLQWDLQWKHFRPSHWLWLYHVWUXFWXUHRIWKH
PDUNHWWKH\DGGUHVVWKHUHGXFWLRQLQULYDOU\WKDWUHVXOWVIURPWKHPHUJHUDW
VRXUFH
7KH&0$¶V0HUJHU5HPHGLHVJXLGHOLQHVH[SODLQWKDWLQPHUJHULQTXLULHVWKH
&0$ZLOOJHQHUDOO\SUHIHUVWUXFWXUDOUHPHGLHVVXFKDVGLYHVWLWXUHRU
SURKLELWLRQUDWKHUWKDQEHKDYLRXUDOUHPHGLHVEHFDXVH
D  VWUXFWXUDOUHPHGLHVDUHOLNHO\WRGHDOZLWKDQ6/&DQGLWVUHVXOWLQJ
DGYHUVHHIIHFWVGLUHFWO\DQGFRPSUHKHQVLYHO\DWVRXUFHLQUHVWRULQJ
ULYDOU\
E  EHKDYLRXUDOUHPHGLHVPD\QRWEHHIIHFWLYHDQGPD\FUHDWHVLJQLILFDQW
FRVWO\GLVWRUWLRQVLQPDUNHWRXWFRPHVDQG
F  VWUXFWXUDOUHPHGLHVGRQRWQRUPDOO\UHTXLUHPRQLWRULQJDQGHQIRUFHPHQW
RQFHLPSOHPHQWHG

 &&SDUDJUDSK7KH&0$ZLOOJHQHUDOO\DWWULEXWHOHVVVLJQLILFDQFHWRWKHFRVWVRIDUHPHG\WKDWZLOOEH
LQFXUUHGE\WKHPHUJHUSDUWLHV)RUFRPSOHWHGPHUJHUVDVLQWKLVFDVHWKH&0$ZLOOQRWQRUPDOO\WDNHDFFRXQWRI
FRVWVRUORVVHVWKDWZLOOEHLQFXUUHGE\WKH3DUWLHVDVDUHVXOWRIDGLYHVWLWXUHUHPHG\DVWKHVHDUHDYRLGDEOH
FRVWVVHHDOVR,QWHUFRQWLQHQWDO([FKDQJH,QFY&RPSHWLWLRQDQG0DUNHWV$XWKRULW\>@&$7
 &&SDUDJUDSKV 
 &&SDUDJUDSK



'LYHVWLWXUH
2XUUHPHG\SURSRVDOV VHHWKH5HPHGLHV1RWLFHSDUDJUDSKVDQG WR
DGGUHVVWKH6/&SURYLVLRQDOO\IRXQGZHUHIRFXVVHGRQDVWUXFWXUDOUHPHG\
LQYROYLQJWKHVDOHDQGWUDQVIHURIRQHRUPRUHRIWKH3DUWLHV¶/70+VLWHVLQ
WKH(DVW0LGODQGVDQGWKH:HVW0LGODQGV
9LHZVZHUHLQYLWHGRQWKHHIIHFWLYHQHVVGHVLJQDQGLPSOHPHQWDWLRQRIWKRVH
SRWHQWLDOUHPHGLHVDQGLQSDUWLFXODURQ
D  7KHVLWHVWREHGLYHVWHGZKLFKDQGKRZPDQ\RIWKH3DUWLHV¶VLWHV
VKRXOGEHGLYHVWHG
E  7KHFRPSRVLWLRQRIWKHGLYHVWLWXUHSDFNDJHZKDWHOHPHQWVRIWKH
RSHUDWLRQVDWWKHGLYHVWHGVLWHVVKRXOGEHLQFOXGHGLQWKHGLYHVWLWXUH
SDFNDJHDQGZKHWKHUWKHUHVKRXOGEHDUHTXLUHPHQWIRUWUDQVLWLRQDO
DUUDQJHPHQWVIRUWKHSURYLVLRQRIFHUWDLQVXSSRUWVHUYLFHVZKLOHWKH
SXUFKDVHUHVWDEOLVKHVLWVHOI:KDWLPSOHPHQWDWLRQLVVXHVPLJKWEH
SUHVHQWWKDWZLOOQHHGWREHDGGUHVVHG
F  7KHLGHQWLILFDWLRQRIVXLWDEOHSXUFKDVHUVLQFOXGLQJZKHWKHUWKHUHDUH
VSHFLILFFRQVLGHUDWLRQVUHOHYDQWWRSXUFKDVHUVXLWDELOLW\JLYHQWKHQDWXUH
RIWKHRSHUDWLRQVWREHGLYHVWHG
G  $QHIIHFWLYHGLYHVWLWXUHSURFHVVLQFOXGLQJWKHDSSURSULDWHWLPHVFDOHIRU
DFKLHYLQJDGLYHVWLWXUHDQGZKDWSURFHGXUDOVDIHJXDUGVZRXOGEHQHHGHG
WRPLQLPLVHDQ\DVVRFLDWHGULVN
2WKHUUHPHG\RSWLRQV
,QWKH5HPHGLHV1RWLFHZHVHWRXWWKDWLQOLJKWRIWKHYDULRXVGLPHQVLRQV
RYHUZKLFKFRPSHWLWLRQWDNHVSODFHLQWKHSURYLVLRQRIPHQWDOKHDOWK
UHKDELOLWDWLRQVHUYLFHVWKH&0$GLGQRWFRQVLGHUWKDWEHKDYLRXUDOUHPHGLHV
ZRXOGEHHIIHFWLYHLQDGGUHVVLQJWKH6/&SURYLVLRQDOO\IRXQG
+RZHYHUWKH&0$LQYLWHGYLHZVRQWKHVHUHPHG\RSWLRQV RUDFRPELQDWLRQ
RIWKHP ,QDGGLWLRQWKH&0$UHTXHVWHGYLHZVRQDQ\UHOHYDQWFXVWRPHU
EHQHILWVWKDWPLJKWDULVHIURPWKH0HUJHU
:HUHFHLYHGZULWWHQUHVSRQVHVWRWKH5HPHGLHV1RWLFHIURPWKH3DUWLHVDQG
IURPWZRFRPSHWLWRUV:HDOVRKHOGUHVSRQVHKHDULQJVZLWKWKH3DUWLHVDQG
DQXPEHURIWKLUGSDUWLHV,QDGGLWLRQZHFRQWDFWHG&&*VLQWKHRYHUODS
DUHDVWRDOHUWWKHPWRWKH5HPHGLHV1RWLFHDQGVHHNWKHLUYLHZV1HLWKHUWKH

>@



3DUWLHVQRUDQ\RIWKHWKLUGSDUWLHVSURSRVHGDQDOWHUQDWLYHSUDFWLFDEOH
UHPHG\WRWKHRQHVVHWRXWLQWKH5HPHGLHV1RWLFH*LYHQWKLVZHGRQRW
FRQVLGHUEHKDYLRXUDOUHPHGLHVIXUWKHU

$VVHVVPHQWRIDVWUXFWXUDOUHPHG\
$VH[SODLQHGLQVHFWLRQZHIRXQGDQ6/&LQWKH(DVW0LGODQGVPDOH
/70+PDUNHW$VVHWRXWLQSDUDJUDSKRIWKH5HPHGLHV1RWLFHD
VWUXFWXUDOUHPHG\WRWKLV6/&ZRXOGUHTXLUHWKHGLYHVWLWXUHRIRQHRUPRUHRI
WKH3DUWLHV¶VHYHQVLWHVLQWKH(DVW0LGODQGV
9LHZVRIWKH3DUWLHVDQGWKLUGSDUWLHVRQDGLYHVWLWXUHUHPHG\
7KH3DUWLHV>@FRQVLGHUHGWKDWDVWUXFWXUDOUHPHG\LQWKHIRUPRIµVLWH
GLYHVWLWXUHLQWKHUHOHYDQWDUHDVZRXOGEHDQHIIHFWLYHUHPHG\WRWKH6/&V
SURYLVLRQDOO\IRXQGDQGDQ\UHVXOWLQJDGYHUVHHIIHFWVVKRXOGWKRVH
SURYLVLRQDOFRQFOXVLRQVEHFRPHILQDO¶
7KLUGSDUWLHVDOVRFRQVLGHUHGWKDWDVWUXFWXUDOUHPHG\ZRXOGEHWKHEHVW
UHPHG\RSWLRQDQGWKDWDEHKDYLRXUDOUHPHG\ZRXOGQRWEHHIIHFWLYHWR
DGGUHVVWKHFRPSHWLWLRQFRQFHUQV
D  >@YLHZZDVWKDWDVWUXFWXUDOUHPHG\LQWKHIRUPRIGLYHVWLWXUHWRD
VXLWDEOHSXUFKDVHUZRXOGPDLQWDLQFXUUHQW/70+EHGFDSDFLW\
E  >@UHFRJQLVHGWKHQHHGIRUDGLYHVWLWXUHUHPHG\LQWKLVFDVHEXWDOVR
SRLQWHGRXWWKHSRWHQWLDOFOLQLFDOLPSDFWRQSDWLHQWVRILPSOHPHQWLQJVXFK
DUHPHG\
F  >@VWDWHGWKDWWKHUHPHG\VKRXOGEHVWUXFWXUDODQGLQYROYHGLYHVWPHQW
2XUYLHZ
2XUYLHZLVWKDWDVWUXFWXUDOUHPHG\LQWKHIRUPRIVLWHGLYHVWLWXUHZLOOEHDQ
HIIHFWLYHUHPHG\WRFRPSUHKHQVLYHO\DGGUHVVWKH6/&ZHKDYHIRXQG6XFK
DUHPHG\ZLOOQHHGWREHGHVLJQHGDQGLPSOHPHQWHGVRWKDWFRQWLQXLW\RI
FDUHIRUWKHSDWLHQWVLVPDLQWDLQHGDWWKHGLYHVWHGVLWH V 
:HQRZH[DPLQHWKHNH\HOHPHQWVRIGHVLJQLQJDQGLPSOHPHQWLQJDQ
HIIHFWLYHVWUXFWXUDOUHPHG\7KHVHDUH

>@7KLVZDVLQWKHFRQWH[WRIRXUSURYLVLRQDOILQGLQJVLQZKLFKZHIRXQG6/&VLQWKH(DVW0LGODQGVDQGWKH

:HVW0LGODQGV



D  WKHVFRSHRIWKHGLYHVWLWXUHSDFNDJH
E  LGHQWLILFDWLRQRIDVXLWDEOHSXUFKDVHUDQG
F  WKHGLYHVWLWXUHSURFHVV

6FRSHRIWKHGLYHVWLWXUHSDFNDJH
,QUHODWLRQWRWKHVFRSHRIWKHGLYHVWLWXUHSDFNDJHZHFRQVLGHU
D  WKHVLWH V WREHGLYHVWHGDQG
E  WKHFRPSRVLWLRQRIWKHGLYHVWLWXUHSDFNDJH
6LWH V WREHGLYHVWHG
,QGHILQLQJWKHVFRSHRIDGLYHVWLWXUHSDFNDJHWKDWZLOOVDWLVIDFWRULO\DGGUHVV
WKH6/&WKH&0$QRUPDOO\VHHNVWRLGHQWLI\WKHVPDOOHVWYLDEOHVWDQGDORQH
EXVLQHVVWKDWFDQFRPSHWHVXFFHVVIXOO\RQDQRQJRLQJEDVLVDQGWKDW
LQFOXGHVDOOWKHUHOHYDQWRSHUDWLRQVSHUWLQHQWWRWKHDUHDRIFRPSHWLWLYH
RYHUODS
9LHZVRIWKH3DUWLHV
7KH3DUWLHVFRQVLGHUWKDWWKH6/&LQWKH(DVW0LGODQGVZRXOGEHHIIHFWLYHO\
UHPHGLHGE\WKHGLYHVWPHQWRI>@>@RQWKHEDVLVWKDW
D  WKH&0$¶V6/&ILQGLQJH[WHQGHGRQO\WRRQHVHUYLFHLHPDOH/70+
UHKDELOLWDWLRQVHUYLFHVDQG
E  >@
7KH3DUWLHVDUJXHGWKDW>@RQWKHEDVLVWKDW
D  >@
E  >@
F  >@
G  >@
)RUWKHVHUHDVRQVWKH3DUWLHV¶YLHZLVWKDW>@

 &&SDUDJUDSK



9LHZVRIWKLUGSDUWLHV
7KLUGSDUWLHVZHUH>@RIWKHYLHZWKDWVDOHRIVSHFLILFZDUGVZLWKLQDODUJHU
VLWHFRXOGFDXVHGLIILFXOWLHVIRUSDWLHQWVHVSHFLDOO\LILWVSOLWDFDUHSDWKZD\
DQGWKDWVDOHRIDQHQWLUHVLWHZDVWKHEHVWRSWLRQ7KH\DOVRVWDWHGWKDW
JHWWLQJUHJXODWRU\DSSURYDOIURPWKH&4&IRUVDOHRIVSHFLILFZDUGVZLWKLQD
PXOWLWUHDWPHQWVLWHFRXOGEHSUREOHPDWLF
D  >@WROGXVWKDWGLYHVWLQJDVLQJOHZDUGZKLFKLVSDUWRIDODUJHUVLWHLV
SUDFWLFDOO\YHU\GLIILFXOW,WVDLGWKDWWKDWWKLVPD\UHTXLUHPXOWLSOH&4&
OLFHQFHVRQRQHVLWHDQGZRXOGDOVREHGLIILFXOWIRUSDWLHQWVLQUHVSHFWRI
VSOLWWLQJWKHFDUHSDWKZD\
E  >@VDLGWKDWLWZDVHDVLHUIRUVWDQGDORQHIDFLOLWLHVWREHGLYHVWHGVLQFH
LWZDVYHU\GLIILFXOWWRVHSDUDWHDVHUYLFHIURPDVLWHSURYLGLQJPXOWLSOH
VHUYLFHVDQGJHWWKHQHFHVVDU\UHJXODWRU\DSSURYDOV
F  >@VWDWHGWKDWDVWUXFWXUDOUHPHG\VKRXOGLQFOXGHVDOHRIDZKROHXQLWRU
VLWHVVLQFHWKHUHQHHGHGWREHDFULWLFDOPDVVIRULWWREHVXVWDLQDEOH
DQGDWWUDFWSXUFKDVHUV
:HQRWHGWKHLVVXHVUDLVHGDERXWGLYHVWLQJZDUGVWKDWIRUPSDUWRIODUJHU
VLWHVDQGFRQVLGHUHGWKHPLQRXUDVVHVVPHQWRIVLWH V WREHGLYHVWHG
6LWHVLQVFRSHIRUGLYHVWPHQWLQWKH(DVW0LGODQGVPDOH/70+UHKDELOLWDWLRQ
RYHUODS
:HLGHQWLILHGVHYHQSRWHQWLDOVLWHVRQHRUPRUHRIZKLFKFRXOGEHGLYHVWHG
WRUHPHG\WKH6/&
D  &$6VLWHV
L  6WRUWKILHOG+RXVH7KLVIDFLOLW\KDVPDOH/70+EHGV
LL  6KHUZRRG+RXVH7KLVLVDPXOWLWUHDWPHQWIDFLOLW\ZLWKPDOH
/70+EHGV/'UHKDELOLWDWLRQEHGVDQGEHGVLQDUHVLGHQWLDO
FDUHKRPH
LLL  7KH/LPHV7KLVLVDVWDQGDORQHPDOH/70+IDFLOLW\ZLWKEHGV
LY  7KH2DNV7KLVLVDVWDQGDORQHPDOH/70+IDFLOLW\ZLWKEHGV

7KH6\FDPRUHVLVDVL[EHGUHVLGHQWLDOVWHSGRZQIDFLOLW\ORFDWHGYHU\QHDUWR6WRUWKILHOG+RXVHDQG

UHJLVWHUHGXQGHUWKH:HVW0LGODQGV&RPPXQLW\6HUYLFHV7KH3DUWLHVVWDWHGWKDWJLYHQWKHFORVHUHODWLRQVKLS
EHWZHHQWKLVIDFLOLW\DQG6WRUWKILHOG+RXVH>@



Y  6W$XJXVWLQH¶V7KLVLVDVWDQGDORQHPDOH/70+IDFLOLW\ZLWK
EHGV
E  &\JQHWVLWHV
L  'HUE\7KLVLVDPXOWLWUHDWPHQWVLWHZLWKPDOH/70+EHGVDQGD
IXUWKHU3'DQGORZVHFXUHEHGV
LL  /RGJH%ULJKRXVH7KLVLVDVWDQGDORQHPDOH/70+IDFLOLW\ZLWK
EHGV
9LHZVRIWKH3DUWLHV
7KH3DUWLHVVWDWHGWKDWWKH\VKRXOGKDYHWKHGLVFUHWLRQWRFKRRVH>@LQWKH
(DVW0LGODQGV$FFRUGLQJWRWKH3DUWLHVKDYLQJWKDWFKRLFHZRXOGHQDEOH
WKHPWRWDNHDFFRXQWRIWKHIROORZLQJ
D  SRWHQWLDOVHUYLFHGLVUXSWLRQULVN
E  VWDIILQJVWUXFWXUHVLQFOXGLQJSURSRUWLRQRISHUPDQHQWVWDIIDQGGHJUHHRI
UHOLDQFHRQVKDUHGFOLQLFDOVWDII
F  VWDELOLW\VWDQGDORQHQDWXUHRIWKHFOLQLFDOFDUHDSSURDFKPRGHO
G  GHJUHHRILQWHJUDWLRQZLWKWKHVWHSGRZQIDFLOLWLHVDQG
H  H[WHQWRIHDFKVLWH¶VUHOLDQFHRQRWKHUVLWHVIRUDGPLQLVWUDWLYHVXSSRUW
7KH3DUWLHVQRWHGWKDWWZRRIWKHVLWHVSRWHQWLDOO\LQVFRSHIRUGLYHVWLWXUHLH
6W$XJXVWLQH¶VDQG/RGJH%ULJKRXVHZHUHFORVHUWRWKHSHULSKHU\RIWKH
PLOHFDWFKPHQWDUHD
D  ,QUHODWLRQWR6W$XJXVWLQH¶VWKH\SRLQWHGRXWWKDWLWZDVPLOHVIURP
6WRUWKILHOG+RXVHDQGWKDWDFFRUGLQJWRWKH&0$µ7KHPDUNHWVKDUHV
ZKHQFHQWUHGRQ&$66W$XJXVWLQH¶VZHUHQRWLGHQWLILHGE\RXUILOWHULQJ
DVUHTXLULQJIXUWKHUDQDO\VLV¶
E  ,QUHODWLRQWR/RGJH%ULJKRXVHWKH3DUWLHVQRWHGWKDWLWZDVORFDWHG
PLOHVIURP6WRUWKILHOG+RXVHDQGJLYHQWKLVDQGWKH&0$¶VIRFXVRQ

3DUWLHV¶UHVSRQVHWRWKH5HPHGLHV1RWLFHSDUDJUDSK
$FFRUGLQJWRWKH3DUWLHVµLWDSSHDUVLQUHVSHFWRIWKH(DVW0LGODQGVWKDWWKHNH\FRQFHUQIRUWKH&0$UHODWHVWR
WKHFORVHJHRJUDSKLFDOSUR[LPLW\RIWKH3DUWLHV¶VLWHVZLWKLQPLOHVRI6WRUWKILHOG+RXVH 5HSRUW3DUDJUDSK
 DQGWKHKLJKPDUNHWVKDUHRIWKH3DUWLHV !SHUFHQW ZLWKLQWKLVDUHD¶3DUWLHV¶UHVSRQVHWRWKH
5HPHGLHV1RWLFHSDUDJUDSKD
3DUWLHV¶UHVSRQVHWRWKH5HPHGLHV1RWLFHSDUDJUDSK E 



JHRJUDSKLFFORVHQHVVRIFRPSHWLWLRQWKH\GLGQRWFRQVLGHUWKLVVLWHWREH
UHOHYDQWLQUHODWLRQWRDGGUHVVLQJWKH6/&
$FFRUGLQJO\WKH3DUWLHVVXEPLWWHGWKDWWKHVLWHVWKDWZRXOGHIIHFWLYHO\
DGGUHVVWKH6/&SURYLVLRQDOO\LGHQWLILHG>@2QWKLVEDVLVWKH3DUWLHV
FRQVLGHUWKDWDQ\GLYHVWPHQWXQGHUWDNLQJVVKRXOGDOORZWKHPWRFKRRVHWKH
>@RIWKHIROORZLQJVLWHVWRGLYHVW
D  7KH/LPHV
E  6KHUZRRG+RXVHDQG
F  6WRUWKILHOG+RXVH
7KH3DUWLHVFRQVLGHUWKDWJLYHQWKHDYDLODELOLW\RIWKH>@
7KH3DUWLHVWROGXVWKDWWKHPRVWDSSURSULDWHDQGSURSRUWLRQDWH>@
EHFDXVH
D  >@
E  >@
F  >@
G  >@
$FFRUGLQJO\WKH3DUWLHVEHOLHYHWKDWWKHULVNRIGLVUXSWLRQWRSDWLHQWVZRXOG
EHH[SHFWHGWREHORZHULI>@
,QUHODWLRQWR>@WKH3DUWLHVPDGHWKHIROORZLQJDGGLWLRQDOVXEPLVVLRQVWR
WKH&0$
D  WKHUHLVQRHYLGHQFHWKDWDVLWHQHHGVWREHµFHQWUDOO\ORFDWHG¶LQRUGHUWR
SURYLGHDQHIIHFWLYHFRPSHWLWLYHFRQVWUDLQWDQGWKDWWKHNH\IDFWRUV
DIIHFWLQJFKRLFHRIVLWH RWKHUWKDQGLVWDQFHIURPWKHSDWLHQW VKRPH
DGGUHVV DUHTXDOLW\SULFHDQGVHUYLFHRIIHULQJ7KHUHIRUHDFHQWUDO
ORFDWLRQLVQRWUHOHYDQWLQWKHFRQWH[WRIDORFNHGVHFXUHUHKDELOLWDWLRQ
VHUYLFH

$FFRUGLQJWRWKH3DUWLHVWKLVZDVRQWKHEDVLV>@3DUWLHV¶UHVSRQVHWRWKH5HPHGLHV1RWLFHSDUDJUDSKV
>@
3DUDJUDSK
3DUWLHV¶UHVSRQVHWRWKH5HPHGLHV1RWLFHSDUDJUDSK



E  LWZRXOGEHGLIILFXOWWRDUJXHWKDW>@ORFDWLRQLVLQVRPHZD\
LQDFFHVVLEOHWRFXVWRPHUVDQGSDWLHQWV
F  >@ZRXOGQRWUHTXLUHDQ\VLJQLILFDQWFDSLWDOH[SHQGLWXUHLQRUGHUWR
FRQWLQXHWRDFWDVDQHIIHFWLYHFRPSHWLWLYHFRQVWUDLQWIROORZLQJD
GLYHVWLWXUHDQGFORVXUHZRXOGQRWEHUHTXLUHGE\DQHZRZQHUWRFRQGXFW
DQ\ZRUNV
G  WKHKLJKTXDOLW\RIVHUYLFHDW>@ZDVLOOXVWUDWHGE\>@RFFXSDQF\UDWHV
DQRYHUDOO*RRG&4&UDWLQJDQGWKHIDFWWKDW>@
7KH3DUWLHVDOVRVXEPLWWHGWKDWLWZRXOGEHGLVSURSRUWLRQDWHWRUHTXLUHWKH
3DUWLHVWRGLYHVWDQXPEHURIEHGVHTXDOWRWKHHQWLUHLQFUHPHQWRI&\JQHW V
(DVW0LGODQGV¶VLWHVJLYHQWKDWRQHRI&\JQHW VVLWHV7KH/RGJH%ULJKRXVH
LVORFDWHGRQWKHSHULSKHU\RIWKHFDWFKPHQWDUHDDQGWKHUHIRUHSURYLGHV
RQO\DOLPLWHGLIDQ\FRQVWUDLQWRQWKHFRQFHQWUDWLRQRIVLWHVFORVHWR'HUE\
DQG0DQVILHOG
9LHZVRIWKLUGSDUWLHV
7KLUGSDUWLHVJHQHUDOO\FRQVLGHUHGWKDWWKH3DUWLHVVKRXOGEHSURYLGHG
GLVFUHWLRQRYHUZKLFKVLWHVWRGLYHVW
D  >@VWDWHGWKDWSDUWLHVVKRXOGEHDOORZHGWRFKRRVHWKHVLWHVWREH
GLYHVWHGDVORQJDVWKH\GRQRWFKRRVHXQGHUSHUIRUPLQJVLWHVDVWKLV
ZKLFKZRXOGGHIHDWWKHSXUSRVHRIWKHGLYHVWLWXUHDQGDOVREHOHVV
DWWUDFWLYHIRUSRWHQWLDOEX\HUV,WDOVRVWDWHGWKDWQHZHUVLWHVZRXOGEH
PRUHDWWUDFWLYHIRUDEX\HUVLQFHWKHEX\HUZRXOGEHOHVVOLNHO\WRKDYH
WRPDNHIXUWKHUVLJQLILFDQWFDSLWDOFRQWULEXWLRQV
E  >@VXJJHVWHGWKDWWKH&0$VKRXOGSXWLQVDIHJXDUGVWRHQVXUHWKDWWKH
3DUWLHVFRXOGQRWLQWHQWLRQDOO\UXQGRZQWKHVLWHVWKDWWKH\ZHUH
LQWHQGLQJWRVHOO
>@WROGXVWKDWDQHIIHFWLYHGLYHVWLWXUHUHPHG\VKRXOGLQYROYHDZKROH
IDFLOLW\UDWKHUWKDQVSHFLILFZDUGVWRPDNHLWDWWUDFWLYHIRUSRWHQWLDOEX\HUV,W
ZDVRIWKHYLHZWKDWLWPLJKWEHGLIILFXOWWRILQGVXIILFLHQWLQWHUHVWHGEX\HUVWR
HQDEOHWKHGLYHVWPHQWRI6WRUWKILHOG+RXVH

*LYHQWKDW

DFFRUGLQJWRWKH3DUWLHV >@

,WVWDWHGWKDWDVWUXFWXUDOUHPHG\VKRXOGLQFOXGHVDOHRIZKROHXQLWVRUVLWHVVLQFHWKHUHQHHGHGWREHDFULWLFDO

PDVVIRUWKHPWREHVXVWDLQDEOHDQGDWWUDFWSXUFKDVHUV



7KUHH&&*VWROGXVWKDWWKH\ZRXOGEHFRQFHUQHGDERXWWKHGLYHVWPHQWRI
FHUWDLQVLWHVEHFDXVHRIWKHSRWHQWLDOGLVUXSWLRQDQGGHWHULRUDWLRQRIWKH
TXDOLW\RIFDUHIRUWKHSDWLHQWV
>@WROGXVWKDWLWZRXOGQRWKDYHDQ\FRQFHUQVLI7KH/LPHVZHUHWREH
GLYHVWHGVLQFHLWZDVQRWµFHQWUDOO\ORFDWHG¶DQGWKH\GLGQRWUHIHUPDQ\
SDWLHQWVWRWKLVVLWH7KH\DOVRH[SUHVVHGWKHLUYLHZWKDW7KH/LPHVQHHGHG
VRPHXSGDWLQJRILWVIDFLOLWLHV
2XUDVVHVVPHQWRIVLWHVWREHGLYHVWHGLQWKH(DVW0LGODQGV
,QRXUFRPSHWLWLYHDVVHVVPHQW VHHSDUDJUDSKV ZH
LQYHVWLJDWHGWKHRYHUODSEHWZHHQ&\JQHW'HUE\ :\YHUQ:DUG DQG&\JQHW
/RGJH%ULJKRXVHDQGILYH&$6VLWHV 6WRUWKILHOG+RXVH6KHUZRRG+RXVH
7KH/LPHV6W$XJXVWLQH¶VDQG7KH2DNV 7RDVVHVVFDSDFLW\VKDUHVLQWKLV
RYHUODSZHFHQWUHGRQ6WRUWKILHOG+RXVH
$VZHQRWHGLQSDUDJUDSK&\JQHW'HUE\LVDJHRJUDSKLFDOO\FORVH
FRPSHWLWRUWR&$66WRUWKILHOG+RXVH6KHUZRRG+RXVHDQG7KH/LPHVDOO
ZLWKLQPLOHV¶URDGGLVWDQFHRI&$66WRUWKILHOG+RXVH:LWKLQWKLVPLOH
DUHDWKH3DUWLHVKDYHDYHU\KLJKVKDUHRIPDOH/70+EHGV >±@ 
)XUWKHUZHVDLGWKDWLQRXUYLHZWKLVVXJJHVWVWKDWWKH3DUWLHV¶PDUNHW
VKDUHVPD\XQGHUVWDWHWKHFRPSHWLWLYHFRQVWUDLQWWKHVHVLWHVLPSRVHRQRQH
DQRWKHULQSDUWLFXODUIRUFXVWRPHUVORFDWHGQHDUHUWRWKH3DUWLHV VLWHV
,QRXUDVVHVVPHQWRIVLWHVWREHGLYHVWHGZHKDYHFRQVLGHUHGWKHIROORZLQJ
NH\IDFWRUV
D  WKHH[WHQWWRZKLFKWKH6/&LVDGGUHVVHGE\WKHSURSRVHGGLYHVWPHQW
E  WKHHDVHRIVHSDUDWLQJWKHPDOH/70+RSHUDWLRQVDWDPXOWLWUHDWPHQW
VLWHDQG
F  WKHDWWUDFWLYHQHVVRIWKHVLWHVWRDSXUFKDVHU
7REHHIIHFWLYHDQ\GLYHVWLWXUHQHHGVWREHRIDVLWHRIVXIILFLHQWVFDOHWKDWLW
ZRXOGEHFRPSHWLQJRQWKHPDUNHWZLWKVXIILFLHQWIUHTXHQF\WRH[HUFLVH
FRQVWUDLQWRQWKHPHUJHGHQWLW\DQGWKDWLWVKRXOGEHFORVHHQRXJKWRWKH
DUHDZKHUHWKHORVVRIFRPSHWLWLRQLVH[SHFWHGWREHJUHDWHVWIRUWKDW
FRQVWUDLQWWREHHIIHFWLYHLQWKDWDUHD
2XUYLHZLVWKDWDQHIIHFWLYHUHPHG\ZRXOGUHTXLUHWKHGLYHVWPHQWRIDQ\RQH
RIWKH3DUWLHV¶IROORZLQJIRXUVLWHV7KH/LPHV6WRUWKILHOG+RXVH6KHUZRRG

>@



House or Derby, which are located within close proximity of each other, and
within 20 miles of Storthfield House. Such a divestiture will comprehensively
address the loss of competition within the East Midlands catchment. In light
of the factors set out in paragraph [14.42] above, we did not think that it was
necessary for a divestiture to match the total increase of capacity from both
Derby and the Lodge Brighouse.
We found that due to their more distant geographical location, the divestiture
of any of the Parties’ other three sites in the East Midlands ie The Oaks, St.
Augustine’s and Lodge Brighouse, would not be effective to
comprehensively address the concentration of the Parties’ male LTMH beds
in the narrow area centred on Storthfield House.
We considered specifically whether divestiture of The Limes would be an
effective remedy. The Limes is a stand-alone site, without any significant
links with the other services or the sites of the Parties, and therefore its
divestiture is likely to be relatively practicable and straightforward to
implement without delay, which are key determinants for the effectiveness of
a remedy.
At present, The Limes has an average length of stay of [], suggesting that
it does not compete in the market as often as some other sites. However,
the current use and corresponding [] average length of stay would not
restrict the ability of a purchaser to adapt the current male LTMH services
and compete more frequently as the patient profile evolves.
We also concluded that the divestiture of the Parties’ LTMH operations at
any one of the Parties following sites: Storthfield House, Sherwood House or
Derby would also be an effective remedy to the SLC found. However, two of
these sites are multi-treatment facilities, and the third, Storthfield House has
a small connected residential step-down facility. Therefore, carving out
specific LTMH operations at these sites is likely to cause practical difficulties
and delays in implementing the divestiture. Therefore, in order to be effective
and attractive to potential buyers, the entirety of operations (and not just the
LTMH services) at one of these three would need to be divested if the
Parties were to choose any of these options to comprehensively and
effectively remedy the SLC.
Thus, our remedy provides flexibility to the Parties to divest either a single
treatment (male LTMH) site, ie The Limes, or the entire operations (male
LTMH and others) at any one of the following three sites: Storthfield House,
Sherwood House or Derby. We anticipate that the Parties would be able to
identify suitable purchasers for the site they choose to divest out of the
above list within a reasonable period (see paragraph 14.112).
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&RPSRVLWLRQRIWKHGLYHVWLWXUHSDFNDJH
,QWKH5HPHGLHV1RWLFHZHLQYLWHGYLHZVRQWKHDSSURSULDWHFRPSRVLWLRQRI
WKHGLYHVWLWXUHSDFNDJH
9LHZVRIWKH3DUWLHV
7KH3DUWLHVDJUHHGWKDWDQHIIHFWLYHGLYHVWLWXUHSDFNDJHZRXOGQHHGWR
LQFOXGHWKHIROORZLQJHOHPHQWVDQGEHORZZHVHWRXWWKHLUVXPPDULVHG
YLHZV
D  )UHHKROGVLWHDQDWWUDFWLYHGLYHVWLWXUHSDFNDJHLVOLNHO\WRLQFOXGHWKH
WUDQVIHURIDQ\IUHHKROGSURSHUW\LQWHUHVWVUHODWLQJWRDGLYHVWPHQWVLWH
E  3K\VLFDOIDFLOLWLHVUHODWLQJWRWKHSURYLVLRQRIWKHUHOHYDQWPHQWDO
KHDOWKVHUYLFHVSURYLGHGDWWKHVLWHDQHIIHFWLYHGLYHVWLWXUHSDFNDJH
VKRXOGLQFOXGHDOOWKHSK\VLFDOSUHPLVHVIL[WXUHVDQGILWWLQJVDQG
HTXLSPHQWQRUPDOO\SUHVHQWDWWKHVLWHDQGWKDWDUHUHTXLUHGIRUWKH
SURYLVLRQRIWKHVHUYLFHV
F  7UDQVIHURIVNLOOHGVWDII>@
G  7UDQVIHURIH[LVWLQJFXVWRPHUFRQWUDFWVLQUHVSHFWRISDWLHQWV
DGPLWWHGWRWKHIDFLOLWLHVDQGWKHULJKWVWRIXOILOWKHVHLQFOXGLQJZLWK
UHOHYDQWFRPPLVVLRQHUVIDFLOLWDWLRQRIWKHQRYDWLRQRIFXVWRPHU
FRQWUDFWVZRXOGEHXQGHUWDNHQZKHUHSRVVLEOH+RZHYHUWKH3DUWLHVGLG
QRWKDYHVROHFRQWURORYHUWKHUHOHYDQWFRQVHQWVDQGQRWHGWKDW
L  WUDQVIHURIVRPHFRQWUDFWVZLOOEHVXEMHFWWRUHOHYDQWUHJXODWRU\
DXWKRULVDWLRQVHWFEHLQJWUDQVIHUUHGXSGDWHGRUJUDQWHGDV
DSSOLFDEOH
LL  >@DQG
LLL  WKHPDMRULW\RIPHQWDOKHDOWKFDUHFRQWUDFWVFRQWDLQHGDVWDQGDUG
FKDQJHRIFRQWUROSURYLVLRQHQDEOLQJWKHFXVWRPHUWRPRYHWKH
SDWLHQWVWRDGLIIHUHQWSURYLGHURQFKDQJHRIFRQWUROLIWKH\EHOLHYH
WKHUHLVDULVNWRWKHSDWLHQW VOHYHORIFDUH>@
H  7UDQVIHURIH[LVWLQJFRQWUDFWVZLWKFOLQLFDOVWDIILQFOXGLQJYLVLWLQJ
FRQVXOWDQWV>@
I  7UDQVIHURIH[LVWLQJVXSSOLHUFRQWUDFWVFRQWUDFWVZKLFKVHUYHRQO\WKH
GLYHVWHGVLWHVZRXOGEHQRYDWHGWRDQ\SXUFKDVHU DVVXPLQJWKH
FRQVHQWRIWKHVHUYLFHVXSSOLHULVREWDLQHG +RZHYHUWKH3DUWLHV
UHFRJQLVHGWKDWVRPHSXUFKDVHUVPD\SUHIHUWRQHJRWLDWHWKHLURZQ


VXSSO\DUUDQJHPHQWVDQGIOH[LELOLW\VKRXOGEHLQFOXGHGLQWKHUHPHG\
GHVLJQWRDFFRPPRGDWHWKLV
J  5LJKWVWRXVHWKHUHOHYDQWVLWHRUZDUGQDPH ZLWKRXWWKHQDPHRI
WKH3DUWLHV WKHULJKWVWRXVHWKHQDPHVRIWKHGLYHVWPHQWDVVHWVLIWKH
EX\HUZLVKHGWRUHWDLQWKHPZRXOGEHPDGHDYDLODEOH
K  $FFHVVWRUHOHYDQWFXVWRPHUDQGSDWLHQWGDWDDQGSDWLHQWUHFRUGV
IRUWKHSXUSRVHVRIHQVXULQJFRQWLQXLW\RIWUHDWPHQWDFFHVVWRDOO
FRUHSDWLHQWKLVWRU\UHFRUGVDVUHTXLUHGE\DSXUFKDVHUWRGLVFKDUJHLWV
VWDWXWRU\DQGUHJXODWRU\REOLJDWLRQVZRXOGEHSURYLGHG>@
L  5LJKWVWRUHFHLYHVHUYLFHVDQGXWLOLWLHVFXUUHQWO\EHLQJSURYLGHGDW
WKHGLYHVWHGVLWHVVXFKDVJDVHOHFWULFLW\EXLOGLQJDFFHVVDQG
VHUYLFHVHWFDVVLVWDQFHPD\EHUHTXLUHGWRWUDQVIHUVHUYLFHVDQGXWLOLWLHV
WRWKHSXUFKDVHU
7KH3DUWLHVPDGHWKHIROORZLQJDGGLWLRQDOSRLQWVLQUHODWLRQWRWKHWUDQVIHURI
VWDIIUHJXODWRU\DSSURYDOVDQGWUDQVIHURIVKDUHGYHKLFOHV
x

7UDQVIHURIVWDII

7KH3DUWLHVVWDWHGWKDW>@
7KH3DUWLHVQRWHGWKDW>@
)XUWKHUWKH\QRWHGWKDW>@)RUH[DPSOH
D  >@
E  >@DQG
F  >@
>@
7KH\VWDWHG>@$FFRUGLQJWRWKH3DUWLHVUHWDLQLQJWKLVIOH[LELOLW\LVDOVR
LPSRUWDQWLQRUGHUWRPDQDJHWKHLPSDFWRIGLYHVWPHQWIURPWKHSHUVSHFWLYH
RILQGLYLGXDOVWDIIPHPEHUVVRWKDWWKH3DUWLHV KDYHWKHRSSRUWXQLW\WRJLYH
GXHDQGSURSHUFRQVLGHUDWLRQWRWKHULJKWVDQGZLVKHVRIHPSOR\HHV:KHUH
QHFHVVDU\WKH3DUWLHVFRQVLGHUWKDWDSSURSULDWHLQWHULPDUUDQJHPHQWVIRUD
SHULRGRI>@PRQWKVZRXOGEHVXIILFLHQWWRHQVXUHFRQWLQXLW\LQSDWLHQW

$FFRUGLQJWRWKH3DUWLHV>@



WUHDWPHQWSODQVLQDFFRUGDQFHZLWKWKHWHUPVRIDWUDQVLWLRQDOVHUYLFHV
DJUHHPHQW
x

5HJXODWRU\DSSURYDOV

7KH3DUWLHVQRWHGWKDWZKHUHFDSDEOHRIEHLQJWUDQVIHUUHGWKHGLYHVWLWXUH
SDFNDJHVKRXOGLQFOXGHDOORUVXEVWDQWLDOO\DOOOLFHQFHVSHUPLWVFRQVHQWV
DQGDXWKRULVDWLRQVLVVXHGE\DQ\JRYHUQPHQWDORUUHJXODWRU\RUJDQLVDWLRQIRU
WKHEHQHILWRIWKHGLYHVWPHQWVLWHV+RZHYHUWKH\QRWHGWKDWWKHVHWUDQVIHUV
DUHQRWVROHO\DWWKHGLVFUHWLRQRIWKH3DUWLHVDQGZLOOUHTXLUHUHJXODWRU\
DSSURYDO7KH\SRLQWHGRXWWKDWWKHFKDQJHRIUHJLVWUDWLRQWRWKHEX\HUZRXOG
QHHGWREHFRPSOHWHGEHIRUHHIIHFWLYHRZQHUVKLSFRXOGWUDQVIHUDQGZRXOG
WKHUHIRUHEHH[SHFWHGWREHDFRQGLWLRQWRFRPSOHWLRQRIDQ\GLYHVWPHQWDV
ZRXOGEHVWDQGDUGSUDFWLFHIRUWUDQVDFWLRQVLQWKLVVHFWRU
x

6KDUHGYHKLFOHV

7KH3DUWLHVVWDWHGWKDWWKHWUDQVIHURIDQ\VKDUHGYHKLFOHVVKRXOGEHVXEMHFW
WRQHJRWLDWLRQZLWKWKHEX\HUGHSHQGLQJRQLWVRZQIOHHWUHTXLUHPHQWV
x

7UDQVLWLRQDOVXSSRUWVHUYLFHV

7KH3DUWLHVDFNQRZOHGJHGWKDWGHSHQGLQJRQWKHLGHQWLW\RIWKHSXUFKDVHU
DQHIIHFWLYHGLYHVWLWXUHSDFNDJHPD\DOVRQHHGWRLQFOXGHFHUWDLQWUDQVLWLRQDO
PHDVXUHVLQFOXGLQJLQUHODWLRQWRH[LVWLQJVXSSOLHUFRQWUDFWV,QSDUWLFXODU
WKH\QRWHGWKDWDQXPEHURIVLJQLILFDQWVXSSOLHUFRQWUDFWVDUHDJUHHG>@
DQGZKHUHDSXUFKDVHUZLVKHVWRHQVXUHFRQWLQXLW\RIVXSSO\RQ'D\WKH
3DUWLHVZRXOGEHZLOOLQJWRFRQVLGHUSXWWLQJLQSODFHFHUWDLQWUDQVLWLRQDO
DUUDQJHPHQWVIRUDVKRUWSHULRG WKH3DUWLHVFRQVLGHUWKDWDQ\SXUFKDVHULV
XQOLNHO\WRQHHGVXFKVXSSRUWIRUPRUHWKDQ>@PRQWKV 
7KH3DUWLHVVWDWHGWKDWJLYHQWKHQXPEHURI>@WKH\GRQRWFRQVLGHUWKDW
WKHUHLVOLNHO\WREHDQ\QHHGWRSURYLGHH[WHQVLYHVXSSRUWVHUYLFHVRQD
WUDQVLWLRQDOEDVLVWRDQ\DFTXLUHU,QWKH3DUWLHV H[SHULHQFHWKHDUHDVZKHUH
VRPHWUDQVLWLRQDOVXSSRUWPD\EHQHFHVVDU\LVLQUHODWLRQWR
D  )LQDQFH>@PRQWKOLPLWHGVFRSHWUDQVLWLRQDOVHUYLFHVDJUHHPHQWPD\
QHHGWREHHQWHUHGLQWRWRHQDEOHIXOOPLJUDWLRQRIUHOHYDQWGDWDRQWRWKH
EX\HU¶VV\VWHPV
E  ,7DQGFRPPXQLFDWLRQVOLPLWHGVLWHVSHFLILF,7FRQWLQXLW\VXSSRUWPD\
QHHGWREHRIIHUHGGXULQJWKH>@IROORZLQJFRPSOHWLRQ



F  +5WKH3DUWLHVGRQRWDQWLFLSDWHWKDWDQ\WUDQVLWLRQDOVHUYLFHVZRXOGEH
UHTXLUHGZLWKWKHH[FHSWLRQRI>@SD\UROODVVLVWDQFHXQGHU)LQDQFH
DERYH
G  3URFXUHPHQWWKH3DUWLHVGRQRWDQWLFLSDWHWKDWDQ\WUDQVLWLRQDOVHUYLFHV
ZRXOGEHUHTXLUHGZLWKWKHH[FHSWLRQRIWKHVXSSOLHUFRQWUDFWV
PHQWLRQHGDERYH
H  4XDOLW\RWKHUWKDQJHQHUDOKDQGRYHUDQGJXLGDQFHWKH3DUWLHVVDLG>@
LIWKLVZDVRIXVHWRWKHEX\HU
9LHZVRIWKLUGSDUWLHV
7KLUGSDUWLHVDJUHHGWKDWWKHVFRSHRIWKHGLYHVWLWXUHSDFNDJHDVVHWRXWLQ
WKH5HPHGLHV1RWLFHZDVEURDGO\FRPSUHKHQVLYHEXWPDGHDGGLWLRQDO
VXJJHVWLRQVRQKRZWKHVFRSHFRXOGEHIXUWKHUHQKDQFHG
>@VWDWHGWKDWLWZDVLPSRUWDQWWKDWERWKVNLOOHGDQGQRQVNLOOHGVWDIIZHUH
WUDQVIHUUHGWRHQVXUHWKDWWKHGLYHVWHGVLWHVFRQWLQXHWRRSHUDWHHIIHFWLYHO\,W
DOVRVWUHVVHGWKHQHHGWRHQVXUHWKDWDQ\SDWLHQWLQIRUPDWLRQWKDWZDV
WUDQVIHUUHGZDVGRQHVHFXUHO\,QUHODWLRQWRWUDQVLWLRQDODUUDQJHPHQWV>@
YLHZZDVWKDWDQH[LVWLQJSURYLGHUZRXOGQHHGDWUDQVLWLRQDOVHUYLFHV
DJUHHPHQW 76$ IRUDERXW>@PRQWKV$VSDUWRIWKHWUDQVLWLRQDOVHUYLFHV
>@WKRXJKWWKDWVRPHVHOIDXGLWDQGVHOIDVVXUDQFHUHSRUWLQJDUUDQJHPHQWV
ZRXOGQHHGWRFRQWLQXHIRUDWLPH
>@VWUHVVHGWKDWWKHGLYHVWLWXUHSDFNDJHVKRXOGEHFRQILJXUHGWRHQVXUH
WKDWWKHRFFXSDQF\DWWKHGLYHVWHGVLWHVLVPDLQWDLQHGHVSHFLDOO\LQWKHLQLWLDO
>@PRQWKVDIWHUWKHGLYHVWLWXUH,WIHOWWKDWNH\VWDIIWKDWKDGHVWDEOLVKHG
UHODWLRQVKLSVZLWKWKHFXVWRPHUVVKRXOGEHSDUWRIWKHGLYHVWLWXUHSDFNDJH
$FFRUGLQJWR>@UHFRUGVWRHQDEOHWKHRQJRLQJRSHUDWLRQRIWKHVLWH
LQFOXGLQJULVNUHSRUWLQJVRIWZDUHKHDOWKDQGVDIHW\UHFRUGVDQGILUH
LQVSHFWLRQUHFRUGVVKRXOGDOVREHLQFOXGHGLQDQ\GLYHVWPHQWUHTXLUHPHQW
>@WROGXVWKDWWKHGLYHVWLWXUHSDFNDJHVKRXOGLQFOXGHVNLOOHGVWDIIDQG
H[LVWLQJVXSSOLHUFRQWUDFWV,QUHVSHFWRIWUDQVLWLRQDODUUDQJHPHQWVLWIHOWWKDW
WKHSXUFKDVHUVKRXOGKDYHDFFHVVWRFXVWRPHUDQGSDWLHQWV¶GDWD)XUWKHULW
VWDWHGWKDWWKHKRVSLWDOPDQDJHUVKRXOGEHWUDQVIHUUHGDVSDUWRIWKH
GLYHVWLWXUHDQGGDWDUHODWHGWRSDWLHQWFDUHIRUH[DPSOHPLQXWHVRIPHHWLQJ
ZLWKFDUHUVKRXOGDOVREHWUDQVIHUUHG,WVDLGWKHUHZDVOHVVRIDQHHGWR
WUDQVIHUDQ\KHDGTXDUWHUVVWDIIRUUHJLRQDOPDQDJHPHQWVLQFHWKHSXUFKDVHU
ZDVOLNHO\WRKDYHVRPHWKLQJLQSODFH
>@VWDWHGWKDWLWZDVLPSRUWDQWWRLQFOXGHLQWKHGLYHVWLWXUHSDFNDJHWKHULJKW
SHRSOHWRHQVXUHWKHTXDOLW\RIVHUYLFHDQGYLDELOLW\RIWKHEXVLQHVV,W


stressed that all site staff needed to be transferred, including ward staff, HR
and business development staff associated with the site. Further, any central
staff that are key for the operation of the sites, should also be transferred. It
stated that transfer of central and headquarters staff would depend on the
requirements of the buyer. It also stated that in addition to the contracts
listed in the Remedies Notice, it was important to include transfer of
pharmacy services as part of the divestiture package. [] told us that that in
addition to patient data, other data such as staff training, HR data, fire risk
assessments, serious incident reports and maintenance schedules to adhere
to building regulations should also be included in the divestiture package.
In respect of transitional services, [] stated that HR and recruitment
services should also be included in the divestiture package. It felt that the
duration of transitional arrangements would depend on the needs of the
purchaser, but thought it should be [].
[] told us that any divestiture package should be comprehensive enough
to ensure that the service can function effectively under a new owner
immediately. It stated that carer records as well as patient records should be
transferred, and ‘nothing should be left behind.’ In relation to transitional
arrangements, it said that these would depend on the requirements of the
buyer; if the purchaser was an existing provider, and there were only []
divestment sites, the need for a TSA was limited. However, for a new
provider there would be a need for a TSA for []months. It stated that the
key to achieving a successful divestiture and functioning of the divested sites
was for the incoming provider to have a good management team.
[] felt that transfer of skilled staff and hospital manager were the key
components of a comprehensive divestiture package.
[] stated that any transfer of care should be the least disruptive to the
patient and should minimise any discontinuity of care. It felt that this could be
best achieved by transferring the entire care team alongside the transfer of
the patient. Further, robust measures should be in place to ensure that the
handover of care is safely managed and all risks identified.
Similarly, []said that it is imperative that the continuity of care is not lost
and that patients, families, care coordinators, social care and commissioners
are kept informed and involved at all stages. Further, there would need to be
realistic time frames for each site so as not to destabilise patients.
[] told us that it would be concerned about any reduction in quality of care
that would be detrimental to the patients requiring the locked rehabilitation
services provided at the divested sites, and any change in contract terms or
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SULFHWKDWZRXOGEHGHWULPHQWDOWRWKH&&*DVDFXVWRPHU)XUWKHULWVWDWHG
WKDWLW>@ZRXOGKDYHVLJQLILFDQWFRQFHUQVVKRXOGWKHVDOHUHVXOWLQDFKDQJH
RIFOLQLFDOVWDIIRUPDQDJHPHQWZLWKLQWKHVHXQLWV,WZRXOGH[SHFWWKHFXUUHQW
VWDQGDUGRIOHQJWKRIVWD\DQGFOLQLFDORXWFRPHVWREHPDLQWDLQHG
2XUDVVHVVPHQWRIWKHFRPSRVLWLRQRIWKHGLYHVWLWXUHSDFNDJH
,QRXUYLHZWKHGLYHVWLWXUHSDFNDJHVKRXOGEHFRPSUHKHQVLYHHQRXJKWR
HQVXUHWKDWWKHEX\HULVDEOHWRRSHUDWHDVDFUHGLEOHDQGYLDEOHFRPSHWLWRU
IURPWKHVWDUWDQGRYHUWKHORQJWHUPDQGWRHQVXUHOHYHOVRISDWLHQWFDUH
DUHPDLQWDLQHG
7KHGLYHVWLWXUHSDFNDJHVKRXOGDOVREHGHVLJQHGWRPLWLJDWHRUPLQLPLVH
ULVNVWRWKHSRWHQWLDOSXUFKDVHUHVSHFLDOO\LQUHVSHFWRILWVDELOLW\WRVHUYHWKH
QHHGVRILWVFXVWRPHUVDQGSDWLHQWVLQWKHIXWXUH
+DYLQJFRQVLGHUHGWKHYLHZVRIWKH3DUWLHVDQGWKLUGSDUWLHVDQGWDNHQ
DFFRXQWRIWKHDERYHULVNVZHFRQVLGHUWKDWWKHVSHFLILFGHWDLOVRIWKH
FRPSRVLWLRQRIWKHGLYHVWLWXUHSDFNDJHVKRXOGEHHVWDEOLVKHGWKURXJK
FRPPHUFLDOQHJRWLDWLRQEHWZHHQWKH3DUWLHVDQGWKHSRWHQWLDOSXUFKDVHU
DQGVXEMHFWWRWKH&0$¶VDSSURYDO$VDPLQLPXPWKH3DUWLHVVKRXOGRIIHU
WRLQFOXGHWKHIROORZLQJFRUHHOHPHQWVLQWKHGLYHVWLWXUHSDFNDJH
D  )UHHKROGVLWHRU LIOHDVHKROG ULJKWVWRWKHOHDVH
E  3K\VLFDOIDFLOLWLHVDQGDVVHWVUHODWHGWRWKHSURYLVLRQRIWKHUHOHYDQW
PHQWDOKHDOWKVHUYLFHVSURYLGHGDWWKHVLWH
F  7UDQVIHURIVNLOOHGVWDIIDQGRWKHUVWDII>@
G  8VHEHVWHQGHDYRXUVWRQRYDWHDOOFXVWRPHUFRQWUDFWVDQGVXSSO\
DJUHHPHQWVWRWKHEX\HU V 
H  8VHEHVWHQGHDYRXUVWRWUDQVIHUH[LVWLQJFRQWUDFWV>@
I  5LJKWVWRXVHWKHUHOHYDQWVLWHRUZDUGQDPH ZLWKRXWWKHQDPHRIWKH
3DUWLHV 
J  7UDQVIHURIUHOHYDQWFXVWRPHUDQGSDWLHQWGDWDDQGUHFRUGV LQFOXGLQJ
FDUHUGDWDDQGUHFRUGV IRUWKHSXUSRVHVRIHQVXULQJFRQWLQXLW\RI
WUHDWPHQWDQGWRHQDEOHWKHSXUFKDVHUWRGLVFKDUJHLWVVWDWXWRU\DQG
UHJXODWRU\REOLJDWLRQV
K  7UDQVIHURIRWKHUVLWHUHODWHGUHFRUGVKHOGRUPDLQWDLQHGE\WKH3DUWLHV
IRUH[DPSOH



L  +5UHFRUGVLQFOXGLQJVWDIIWUDLQLQJ
LL  ILUHULVNDVVHVVPHQWV
LLL  KHDOWKDQGVDIHW\UHFRUGV
LY  VHULRXVLQFLGHQWUHSRUWVLQFOXGLQJDFWLRQWDNHQ
Y  PDLQWHQDQFHVFKHGXOHVWRDGKHUHWREXLOGLQJUHJXODWLRQV
L  7UDQVIHURIULJKWVWRUHFHLYHVHUYLFHVDQGXWLOLWLHVFXUUHQWO\EHLQJ
SURYLGHGDWWKHGLYHVWHGVLWHVVXFKDVJDVHOHFWULFLW\EXLOGLQJDFFHVV
DQGVHUYLFHVHWF
,QDGGLWLRQLWPD\EHQHFHVVDU\IRUWKH3DUWLHVWRRIIHUWRSURYLGHFHUWDLQ
VXSSRUWVHUYLFHVRQDWUDQVLWLRQDOEDVLVGHSHQGLQJRQWKHUHTXLUHPHQWVRI
WKHSXUFKDVHUDQGZHZRXOGH[SHFWWKH3DUWLHVWRRIIHUVXFKWUDQVLWLRQDO
DUUDQJHPHQWVWRWKHEX\HU7KHVHVHUYLFHVFRXOGLQFOXGH EXWDUHQRWOLPLWHG
WR WKHIROORZLQJ
D  >@
E  >@
F  VHOIDXGLWDQGVHOIDVVXUDQFHUHSRUWLQJDUUDQJHPHQWVWRHQVXUHTXDOLW\RI
SDWLHQWFDUHLVPDLQWDLQHG
G  HVVHQWLDOVXSSOLHV HJPHGLFLQHVFDWHULQJHWF LIQRWWUDQVIHUUHGDVSDUW
RIWUDQVIHURIVXSSOLHUFRQWUDFWV
H  SURYLVLRQRIFHQWUDOVXSSRUWVHUYLFHVVXFKDVILQDQFH+5,7DQG
SURFXUHPHQW
7KHGXUDWLRQRIDQ\WUDQVLWLRQDODUUDQJHPHQWVZLOOEHVXEMHFWWRFRPPHUFLDO
QHJRWLDWLRQZLWKWKHSXUFKDVHUDQGQHHGWREHDSSURYHGE\WKH&0$:H
ZRXOGQRWH[SHFWWKHWUDQVLWLRQDODUUDQJHPHQWVWRH[FHHG>@
7KHSULFHRIDQ\VHUYLFHVWREHSURYLGHGE\WKH3DUWLHVWRWKHSXUFKDVHURI
WKHGLYHVWHGEXVLQHVVDVSDUWRIDQ\WUDQVLWLRQDODUUDQJHPHQWVVKRXOGEH
VXEMHFWWRFRPPHUFLDOQHJRWLDWLRQDQGWKH&0$ZLOOUHYLHZLWDVSDUWRIWKH
DSSURYDORIWKHWHUPVRIWKHGLYHVWLWXUH



6XLWDEOHSXUFKDVHU
$FFRUGLQJWRWKH&0$¶VJXLGHOLQHVZHZLOOZLVKWRVDWLVI\RXUVHOYHVWKDWD
SURVSHFWLYHSXUFKDVHU
D  LVLQGHSHQGHQWRIWKH3DUWLHV
E  KDVWKHQHFHVVDU\RSHUDWLRQDODQGILQDQFLDOFDSDELOLW\WRFRPSHWH
HIIHFWLYHO\DQG
F  LVFRPPLWWHGWRFRPSHWLQJLQWKHUHOHYDQWPDUNHWDQGZLOOQRWFUHDWH
IXUWKHUFRPSHWLWLRQFRQFHUQV
,WLVLPSRUWDQWWKDWDVXLWDEOHSXUFKDVHUVKRXOGEHDEOHWRGHPRQVWUDWHWKH
DELOLW\WRSURYLGHFRQWLQXLW\RIFDUHWRWKHSDWLHQWVDWWKHGLYHVWHGVLWHV7KH
&0$ZLOOH[SHFWWKHSXUFKDVHUWRKDYHRUEHDEOHWRREWDLQZLWKRXWXQGXH
GHOD\DOOQHFHVVDU\OLFHQFHVDQGFRQVHQWVIURPDQ\UHJXODWRU\RURWKHU
DXWKRULW\WRSXUFKDVHDQGRSHUDWHWKHGLYHVWHGVLWHV
9LHZVRIWKH3DUWLHV
7KH3DUWLHVDUHRIWKHYLHZWKDWDQ>@
$FFRUGLQJWRWKH3DUWLHV>@
7KH3DUWLHVH[SHFWWKDW>@7KH3DUWLHVGRQRWFRQVLGHUKRZHYHUWKDWLWLV
QHFHVVDU\WRUHTXLUHWKHSXUFKDVHUWRKDYHH[SHULHQFHRISURYLGLQJPHQWDO
KHDOWKUHKDELOLWDWLRQVHUYLFHVLQ(DVW0LGODQGV>@
7KH3DUWLHVSRLQWHGRXWWKDWWKHSRWHQWLDOWLPHOLQHIRUFRPSOHWLRQRID
GLYHVWPHQWZLOOEHLPSDFWHGE\WKHUHDGLQHVVRIDSXUFKDVHUWRIXOILOWKH
UHJXODWRU\REOLJDWLRQVZKLFKZLOOLQFOXGHUHOHYDQWVHFWRUH[SHULHQFH
7KH3DUWLHVFRQVLGHUWKDWWKHGLYHVWLWXUHSURFHVVVKRXOGEHRSHQWRDOO
SURVSHFWLYHSXUFKDVHUVWKDWPHHWWKH&0$¶VUHTXLUHPHQWV$FFRUGLQJO\WKH
3DUWLHVGRQRWFRQVLGHUWKDWLWLVQHFHVVDU\WRVWDWHDQ\DGGLWLRQDO
SUHTXDOLILFDWLRQUHTXLUHPHQWV
7KH3DUWLHVVWDWHGWKDWRWKHUWKDQSRWHQWLDOO\EHLQJVXEMHFWWRREWDLQLQJ
PHUJHUFRQWURODSSURYDOWKHSXUFKDVHUZLOOQHHGWRHQVXUHWKDWWKH&4&LV
QRWLILHGRIFKDQJHVLQRZQHUVKLSRIDQ\UHJLVWHUHGVHUYLFHVDQGZRXOGQHHG
WRDSSURYHWKHUHUHJLVWUDWLRQXQGHUQHZRZQHUVKLS,WLVH[SHFWHGWKDWWKH

 &&SDUDJUDSK
7KLVPD\EHGHPRQVWUDWHGE\KDYLQJDQDSSURSULDWHEXVLQHVVSODQDQGREMHFWLYHVIRUFRPSHWLQJLQWKH

UHOHYDQWPDUNHW



sequencing of the regulatory aspects of any divestment would be finalised in
consultation with the CQC.
The Parties told us that [].
Views of third parties
[] told us that it would be useful but not essential for the purchaser to have
knowledge of the local area. However, it felt that the purchaser needs to
have experience of providing mental health services in hospital settings.
[] said that if the purchaser had previous relationships with the
Commissioners, it would be more suitable. It also said that the purchaser
should be able to continue the therapeutic approach being provided to
certain existing patients of the Parties. [] felt that it was important that the
purchaser had experience of providing the mental health services being
provided at the divested sites, or was able to put together a management
team with the relevant experience. In respect of regulatory approvals, it
stated that a purchaser would need to have CQC registration and a Monitor
(NHSI) license.
According to [], it did not matter if the purchaser was large or small, as
long as it had the experience of providing services being provided at the
divested sites locally or elsewhere.
[] said that the CMA should not specify a specific profile of the purchaser,
ie national or local competitor; private equity or trade buyer, although it felt
scale was important to ensure adequate clinical provision. It stated that it
was desirable that the purchaser had experience in providing mental health
services in the UK. It stated that from the customers’ perspective it was
important that the purchaser understood the provision of rehabilitation
services. Further, it stated that it would be useful for the provider to be on
the East Midlands Framework but this should not be a mandatory
requirement.
[] also stated that the divested units should not be converted to low or
medium secure, as this would undermine the remedies that the CMA had put
in place in the same locations following Acadia’s acquisition of The Priory
Group and Partnerships in Care.
[] told us that the purchaser (whether it is trade buyer or private equity,
large or small) would need to have resources and management expertise to
run the business. It said that it would be better for the purchaser to have the
experience of providing rehabilitation services, but that should not be a precondition. It also stated that it was more likely to be a UK rather than an
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RYHUVHDVSURYLGHUDQGWKDWDOWKRXJKLWZDVQRWQHFHVVDU\WRVHOOPXOWLSOH
VLWHVWRDVLQJOHSXUFKDVHULWZRXOGEHHDVLHUWRGRVR)XUWKHULWVDLGWKDW
WKHSXUFKDVHUGLGQRWQHHGWREHRQWKH(DVW0LGODQGV)UDPHZRUNEXWWKDWLW
ZRXOGEHKHOSIXO
>@WROGXVWKDWLWZRXOGEHFRQFHUQHGLIWKHSXUFKDVHUZDVDQHZSURYLGHU
ZLWKRXWDWUDFNUHFRUGLQVHUYLFHVEHLQJSURYLGHGDWWKHGLYHVWHGVLWHV,WIHOW
WKDWDVXLWDEOHSXUFKDVHUVKRXOGKDYHDWUDFNUHFRUGLQSURYLGLQJ/70+
ORFNHGUHKDELOLWDWLRQVHUYLFHVDQGWKDWORFDONQRZOHGJHZDVUHODWLYHO\OHVV
LPSRUWDQW
>@WROGXVWKDWLWZDVµQRWFORVHGWRDVPDOOHUSURYLGHUWDNLQJRQWKH
SURYLVLRQ¶LILWFRXOGEHDVVXUHGRIWKHTXDOLW\RIVHUYLFH
>@WROGXVWKDWWKHQHZSURYLGHUVKRXOGEHDEOHWRSURYLGHDSURVSHFWXVRI
FDUHGHWDLOLQJWKHUDSHXWLFLQWHUYHQWLRQVLQDGGLWLRQWRUHFUHDWLRQDODQG
YRFDWLRQDODFWLYLWLHVDQGDOODFWLYLWLHVVKRXOGEHIDFWRUHGLQWRWKHFRQWUDFW
)XUWKHULWVWDWHGWKDWWKHSXUFKDVHUVKRXOGKDYH
D  DSURYHQWUDFNUHFRUGRIGHOLYHULQJDKLJKVWDQGDUGRIFDUHIRU/70+
SDWLHQWV
E  DJRRG&4&UDWLQJ
F  FOHDUDQGH[SOLFLWGHWDLOVRIVWDIILQJOHYHOVDQGVNLOOPL[
G  DSURYLVLRQRIDFDUHDQGWUHDWPHQWSURVSHFWXVLQFOXGLQJDVVXUDQFHVRI
UHJXODUPXOWLGLVFLSOLQDU\WHDP 0'7 UHYLHZVRIFDUH
H  DSURYLVLRQRIUHJXODUIHHGEDFNUHSRUWVRUSURJUHVVUHSRUWVDQG
I  DWUDFNUHFRUGRIDVWURQJFOLHQWIRFXVDQGHWKRV
>@WROGXVWKDWSXUFKDVHUVVKRXOGKDYHDEDFNJURXQGNQRZOHGJHDQG
RSHUDWLRQDOH[SHULHQFHRISURYLGLQJKRVSLWDOEDVHGLQSDWLHQWUHKDELOLWDWLRQ
VHUYLFHVVRWKDWWKHµTXDOLW\RIFDUHDQGVDIHW\DWWKHGLYHVWHGVLWHVLVQRW
FRPSURPLVHG¶
2XUDVVHVVPHQWRIVXLWDEOHSXUFKDVHU
,QOLQHZLWKRXUJXLGDQFHZHZLOOQHHGWRVDWLVI\RXUVHOYHVWKDWSURVSHFWLYH
SXUFKDVHUVFDQEHUHDGLO\LGHQWLILHGDQGWKDWWKH\DUHLQGHSHQGHQWRIWKH

$FFRUGLQJWRWKHJXLGHOLQHVXQFHUWDLQW\DVWRZKHWKHUDVXLWDEOHSXUFKDVHUZLOOHPHUJHZLOOJHQHUDOO\QRWEH
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LPSOHPHQWGLYHVWLWXUHVGHVSLWHXQFHUWDLQWLHVJLYHQIOH[LELOLW\LQWKHGLVSRVDOSULFH&&SDUDJUDSK



Parties; have the necessary operational and financial capability to compete
effectively; and are committed to competing in the relevant market(s), in the
short, medium and long term. Divestiture must not create further competition
concerns.507 In this case it is also key that the change of ownership
safeguards continuity of patient care.
In order to be judged sufficiently independent, a purchaser would not
normally be expected to have continuing links with the Parties after
divestiture, as this may compromise the purchaser’s incentives to compete
(for example financial, ownership or management links).508 However, we
recognise that in this case, the purchaser may require access to certain key
inputs (eg central services, training etc) from the Parties for a limited period
of time, in order to ensure a smooth transition and enable the divestiture to
be effective.
As part of our assessment of capability and commitment to the relevant
market, we would expect a suitable purchaser to be able to evidence its
ability to provide continuity of care to the patients at the divested site. Any
suitable purchaser is expected to have experience of providing mental health
services in the UK.
The CMA will expect the purchaser to have, or be able to obtain without
undue delay, all necessary licences and consents from any regulatory or
other authority to purchase and operate the divested sites. We intend to
consult the CQC to inform our assessment of a suitable purchaser.

Effective divestiture process
An effective divestiture process should protect the competitive potential of
the divestiture package before disposal, and enable a suitable purchaser to
be secured in an acceptable timescale. Further, the divestiture process
should also allow prospective purchasers to make an appropriate acquisition
decision.509
Timeframe and method of sale
Views of the Parties
Although keen to ensure that any new arrangements were put in place as
soon as practicable, the Parties were of the view that given the necessity of

507

CC8, paragraph 3.15.
CC8, paragraph 3.18.
509 CC8, paragraph 3.20.
508
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>@DVWUXFWXUDOUHPHG\LQYROYLQJDGLYHVWPHQWFRXOGWDNH>@WRSXWLQ
SODFH
7KH3DUWLHVVWDWHGWKDWWKH\ZHUHDZDUHRIWKH&0$ VSUHIHUHQFHWR
PLQLPLVHWKHGXUDWLRQRIWKHGLYHVWLWXUHSHULRG,QGHWHUPLQLQJWKDWGXUDWLRQ
WKH\QRWHGWKDW&0$LVJHQHUDOO\UHTXLUHGWREDODQFH
D  LWVUHTXLUHPHQWVDVUHJDUGVUHGXFLQJDVVHWULVNDQGJLYLQJUDSLGHIIHFWWR
WKHUHPHG\DQG
E  WKHQHHGWRHQVXUHWKDWWKH3DUWLHVKDYHHQRXJKWLPHWRDFKLHYHDQ
HIIHFWLYHGLVSRVDO
7KH3DUWLHVFRQVLGHUWKDWDSHULRGRI>@PRQWKVZRXOGEHDSSURSULDWHWR
FDQYDVVVXLWDEOHSXUFKDVHUVDQGWRIDFLOLWDWHDGHTXDWHGXHGLOLJHQFHLQ
RUGHUWRFUHDWHDQHIIHFWLYHDQGDSSURSULDWHGLYHVWLWXUHSDFNDJH
7KH3DUWLHVFRQVLGHUWKDWWKHPRVWHIIHFWLYHWUDQVDFWLRQVWUXFWXUHLVOLNHO\WR
FRPSULVHDQDVVHWVDOHUDWKHUWKDQDVKDUHVDOH7KLVLVGULYHQE\DQXPEHU
RIIDFWRUVLQFOXGLQJWKHIROORZLQJ
D  3DUWLHVGRQRWRSHUDWHHDFKRIWKHLUVLWHVWKURXJKVHSDUDWHOHJDOHQWLWLHV
E  DVKDUHVDOHLVOLNHO\WREHPRUHWLPHFRQVXPLQJWRLPSOHPHQW
F  DQDVVHWVDOHZRXOGUHVXOWLQOHVVXQFHUWDLQW\DQGGLVUXSWLRQIRUVWDIIDQG
G  DVKDUHVDOHZRXOGUHTXLUHWKH3DUWLHVWRKLYHRIIGLYHVWPHQWDVVHWVLQWR
VHSDUDWHQHZO\LQFRUSRUDWHGOHJDOHQWLWLHVZKLFKZRXOGWULJJHUDGGLWLRQDO
GHUHJLVWUDWLRQDQGUHUHJLVWUDWLRQRIVLWHV
7KH3DUWLHVWROGXVWKDWDQXPEHURISRWHQWLDOSXUFKDVHUVKDYHUHJLVWHUHG
H[SUHVVLRQVRILQWHUHVWVLQFHWKHSXEOLFDWLRQRIWKHSURYLVLRQDOILQGLQJV
UHSRUW&RQVHTXHQWO\WKH3DUWLHVDUHFRQILGHQWWKDWWKH\ZRXOGEHDEOHWR
VHOHFWDVXLWDEOHSXUFKDVHUZLWKLQWKHWLPHIUDPHVHWE\WKH&0$7KH3DUWLHV
GRQRWFRQVLGHUWKDWDQ\SDUWLFXODUFRQFHUQVZRXOGDULVHDVUHJDUGV

7KH3DUWLHVVWDWHGWKDWVXFKSHULRGLVQRWH[SHFWHGWRUHVXOWLQDSSUHFLDEOHDVVHWULVNJLYHQWKDW

D WKH
3DUWLHVKDYHGHPRQVWUDWHGWKHLUDELOLW\WRPDLQWDLQWKHYDOXHRIWKH&$6EXVLQHVVVLQFHLWZDVDFTXLUHGRQ
'HFHPEHU E JLYHQWKDWWKH3DUWLHVRSHUDWHLQDKLJKO\UHJXODWHGVHFWRUWKH\ZRXOGKDYHOLPLWHGLQFHQWLYH
RUDELOLW\GHOLEHUDWHO\WRRSHUDWHDQ\RIWKHSRWHQWLDOGLYHVWLWXUHDVVHWVLQDPDQQHULQZKLFKPLJKWFDXVH
DSSUHFLDEOHDVVHWULVN F DQ\SRWHQWLDODVVHWULVNZRXOGEHIXUWKHUPLWLJDWHGE\SURYLGLQJWKH3DUWLHVZLWKJUHDWHU
GLVFUHWLRQWRGHFLGHZKLFKVLWHVQHHGWREHGLYHVWHGDQG G WKH3DUWLHVZRXOGEHZLOOLQJWRSXWLQSODFH
DSSURSULDWHSURFHGXUDOVDIHJXDUGVWRPLQLPLVHWKHULVNDVVRFLDWHGZLWKDGLYHVWLWXUHSURFHVV)XUWKHUWKH\VWDWHG
WKDW8+6&\JQHWDUHZLOOLQJWRSXWLQSODFHSURFHGXUDOVDIHJXDUGVQHHGHGWRPLQLPLVHWKHULVNRIORVVRI
FRPSHWLWLYHSRWHQWLDORIWKHGLYHVWPHQWVLWHV



maintaining the attractiveness and viability of any divestment site pending
completion of sale.
Views of third parties
[] stated that it would take [] to complete the divestiture as envisaged in
the proposed structural remedy. According to [], it would take a minimum
[]to complete the divestiture, and stated that the CMA should encourage
the Parties to achieve a quick disposal to minimise any disruption for the
patients and staff. [] stated that [] was an adequate period to achieve
the proposed divestiture.
[] felt that the Monitoring Trustee should be kept in place during the
divestment process, to ensure that key day to day running of the business
continues as usual.
Regulatory approvals
[] pointed out the need to get CQC’s approval for a purchaser to acquire
and operate the divested sites. [] also mentioned need for CQC
registration and an NHSI licence.
Our assessment of the divestiture process
In our assessment of the divestiture process, we have weighed the risk of
not giving enough time to implement a smooth and effective divestiture
versus the risk of uncertainty and disruption for customers and the Parties
that may impede the Parties’ ability to compete effectively and ensure
continuity of care for patients. We have also considered the risks around the
preservation of the divested business during the divestiture process.
Based on our assessment, we would expect the Parties to find a purchaser,
exchange contracts, and subject only to any outstanding regulatory
approvals, implement the divestiture within [] months of our final
determination.511 We would expect the Parties to inform us of any
developments that could risk the completion of divestiture within this
timeframe.
The divestiture is likely to be implemented through an asset sale.

511 Section 79 of the Act provides that a merger reference is finally determined on the acceptance of final
undertakings by the CMA or the making of an order should undertakings not be agreed.
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Although the Parties normally have an incentive to maximise the disposal
proceeds of a divestiture, they also have incentives to limit the future
competitive impact of a divestiture on themselves.512 We note that an
independent Monitoring Trustee is in place, and we would expect them to
continue to monitor the Parties’ operations during the divestiture process,
and also report to the CMA on the progress of the divestment, to mitigate
any such risk.
Absent exceptional concerns, our usual practice is not to require the
appointment of a divestiture trustee at the outset of the divestiture process. If
the Parties prove unable to identify a suitable purchaser by such a time that
would enable them to complete the divestiture to a suitable purchaser within
[] months of our final determination, we would expect to appoint a
divestiture trustee. In that event, we would discuss with the divestiture
trustee, which of the Parties' sites in the East Midlands overlap should be
divested to achieve a timely and effective disposal.
We would expect the Parties to keep their customers and other key
stakeholders (eg the CQC) suitably involved and informed of the divestiture
plans and process, including on their choice of the site to be divested.

Conclusion on structural remedy
The CMA has identified an effective structural remedy involving divestment
of any one of four of the Parties’ sites in the East Midlands (see paragraphs
14.43-14.49) where an SLC has been found with the aim of restoring the
competitive constraint that will be lost as a result of the Merger.
In line with the guidelines, we have assessed the effectiveness of this
remedy along the following dimensions: (a) impact on SLC and resulting
adverse effects; (b) appropriate duration and timing; (c) practicality; and (d)
acceptable risk profile.513
The SLC which we found was due to the loss of competition from the Merger
of two main providers of male LTMH services in the East Midlands. It is
therefore appropriate for the remedy in this case to be targeted towards
restoring this loss of competition. The CMA’s view is that a structural remedy
in the form of a site divestiture will comprehensively address the SLC which
we have found.

512
513

CC8, paragraph 3.4.
CC8, paragraph 1.8.

214

6LQFHWKHWHUPVRIGLYHVWLWXUHZRXOGEHGHILQHGE\FRQWUDFWXDOWHUPVD
VWUXFWXUDOUHPHG\LQWKHIRUPRIVLWHGLYHVWLWXUHZRXOGEHHDVLHUWR
LPSOHPHQWDQGQRWUHTXLUHRQJRLQJPRQLWRULQJRUHQIRUFHPHQWE\WKH&0$
$UHODWLYHO\TXLFNGLYHVWLWXUHH[SHFWHGZLWKLQ>@PRQWKV VXEMHFWRQO\WR
DQ\RXWVWDQGLQJUHJXODWRU\DSSURYDOV RIRXUILQDOGHWHUPLQDWLRQZRXOG
IXUWKHUHQVXUHWKDWWKHUHPHG\LVHIIHFWLYHO\LPSOHPHQWHG
7KHSURSRVHGGLYHVWLWXUHSDFNDJHSURYLGHVDFRUHFRPSUHKHQVLYHOLVWRI
HOHPHQWVWRIRUPWKHEDVLVRIQHJRWLDWLRQEHWZHHQWKHSRWHQWLDOEX\HUVDQG
WKH3DUWLHV)XUWKHUZKLOHDSSURYLQJWKH3DUWLHV¶FKRLFHRIVSHFLILFVLWHWREH
GLYHVWHGWKHSXUFKDVHUDQGWKHWHUPVRIGLYHVWLWXUHWKH&0$ZRXOGVDWLVI\
LWVHOIRIWKHFRPPLWPHQWRIWKHSRWHQWLDOSXUFKDVHUWRWKHPDUNHWDQGLQ
SDUWLFXODUWKHLUDELOLW\WRPDLQWDLQWKHTXDOLW\RISDWLHQWFDUH
:HUHFRJQLVHWKDWWKHUHDUHVRPHULVNVDVVRFLDWHGZLWKWKHVWUXFWXUDO
UHPHG\
D  WKHLGHQWLW\RIDQ\SRWHQWLDOSXUFKDVHUDQGWKHLUDELOLW\WRRSHUDWHWKH
GLYHVWHGVLWHDVDQHIIHFWLYHFRPSHWLWRU
E  WKHSRVVLELOLW\WKDWH[LVWLQJFXVWRPHUVPLJKWWDNHWKHRSSRUWXQLW\WREUHDN
DZD\IURPWKHLUFRQWUDFWV
F  WKHFRPSHWLWLYHFDSDELOLW\RIDGLYHVWLWXUHSDFNDJHFRXOGGHWHULRUDWH
EHIRUHFRPSOHWLRQRIGLYHVWLWXUHIRUH[DPSOHWKURXJKORVVRIFXVWRPHUV
RUNH\PHPEHUVRIVWDIIDQG
G  WKHSRWHQWLDOGLVUXSWLRQWRDQGGHWHULRUDWLRQRITXDOLW\RIFDUHIRUWKH
SDWLHQWVDWWKHGLYHVWHGVLWH
7KHVHULVNVPLJKWDOVRUHVXOWLQVRPHGLVUXSWLRQWRWKHDELOLW\RIWKH
3DUWLHVWRFRPSHWHHIIHFWLYHO\DWOHDVWLQWKHVKRUWWHUP
7KHVHULVNVFDQEHPDQDJHGHIIHFWLYHO\E\HQVXULQJWKDWWKHGLYHVWHGVLWHLV
VROGWRDVXLWDEOHSXUFKDVHUWKHGLYHVWLWXUHSDFNDJHLVFRPSUHKHQVLYHWKH
GLYHVWLWXUHSURFHVVLVHIIHFWLYHO\PRQLWRUHGDQGWKHGLYHVWLWXUHLVVSHHGLO\
LPSOHPHQWHG

7KH&0$¶VJXLGHOLQHVPHQWLRQWKUHHEURDGFDWHJRULHVRIULVNVWKDWPD\LPSDLUWKHHIIHFWLYHQHVVRIGLYHVWLWXUH

UHPHGLHV D &RPSRVLWLRQULVNV²WKHVHDUHULVNVWKDWWKHVFRSHRIWKHGLYHVWLWXUHSDFNDJHPD\EHWRR
FRQVWUDLQHGRUQRWDSSURSULDWHO\FRQILJXUHGWRDWWUDFWDVXLWDEOHSXUFKDVHURUPD\QRWDOORZDSXUFKDVHUWR
RSHUDWHDVDQHIIHFWLYHFRPSHWLWRULQWKHPDUNHW E 3XUFKDVHUULVNV²WKHVHDUHULVNVWKDWDVXLWDEOHSXUFKDVHULV
QRWDYDLODEOHRUWKDWWKHPHUJHUSDUWLHVZLOOGLVSRVHWRDZHDNRURWKHUZLVHLQDSSURSULDWHSXUFKDVHUDQG F $VVHW
ULVNV²WKHVHDUHULVNVWKDWWKHFRPSHWLWLYHFDSDELOLW\RIDGLYHVWLWXUHSDFNDJHZLOOGHWHULRUDWHEHIRUHFRPSOHWLRQRI
GLYHVWLWXUHIRUH[DPSOHWKURXJKORVVRIFXVWRPHUVRUNH\PHPEHUVRIVWDII&&SDUDJUDSK



:HEHOLHYHWKDWWKHVHULVNVDUHHIIHFWLYHO\PDQDJHGJLYHQWKHSURSRVHG
UHPHG\GHVLJQDQGFDUHIXORYHUVLJKWRIWKHGLYHVWLWXUHSURFHVVE\WKH&0$
DQGWKHPRQLWRULQJWUXVWHH
7KH3DUWLHVWROGXVWKDWDQXPEHURISRWHQWLDOSXUFKDVHUVKDYHUHJLVWHUHG
H[SUHVVLRQVRILQWHUHVWVLQFHWKHSXEOLFDWLRQRIWKH&0$¶VSURYLVLRQDO
ILQGLQJVZKLFKLQGLFDWHVDKLJKOLNHOLKRRGRIVSHHG\LPSOHPHQWDWLRQRIWKH
VWUXFWXUDOUHPHG\*LYHQWKDWLQWHUHVWLQEX\LQJWKHGLYHVWHGEXVLQHVVFRXOG
FRPHIURPDYDULHW\RIFRPSHWLWRUVWKHUHPHG\VKRXOGEHFDSDEOHRIEHLQJ
LPSOHPHQWHGUHODWLYHO\TXLFNO\
7KH,QWHULP2UGHU ,2 FXUUHQWO\LQSODFHWRSUHYHQWSUHHPSWLYHDFWLRQ
UHTXLUHVWKH3DUWLHVWRKROGWKH&$6EXVLQHVVVHSDUDWH7KH,2ZLOOFHDVHWR
KDYHHIIHFWRQDFFHSWDQFHRIILQDOXQGHUWDNLQJVRUPDNLQJRIDILQDORUGHU
+RZHYHUZHSURSRVHWRUHSODFHWKH,2ZLWKUHYLVHGLQWHULPPHDVXUHVZKLFK
DSSO\RQO\WRWKHDVVHWVLQWKH(DVW0LGODQGV WKHGLYHVWLWXUHDVVHWV WKHUHE\
UHOHDVLQJWKH3DUWLHVIURPWKHKROGVHSDUDWHREOLJDWLRQVLQUHVSHFWRIWKHUHVW
RIWKH&$6EXVLQHVVUHIOHFWLQJWKHILQGLQJVRIWKLVLQTXLU\
$VWKHUHYLVHGLQWHULPPHDVXUHVZLOOFHDVHWRKDYHHIIHFWRQDFFHSWDQFHRI
ILQDOXQGHUWDNLQJVRUWKHPDNLQJRIDILQDORUGHUPHDVXUHVZLOOEHSXWLQ
SODFHWRHQVXUHWKDWWKHGLYHVWLWXUHDVVHWVDUHPDLQWDLQHGXQWLOILQDOO\
GLVSRVHGRI:HZLOOLQFRUSRUDWHDSSURSULDWHPHDVXUHVLQWRWKHILQDO
XQGHUWDNLQJVRUILQDORUGHUWRPLQLPLVHDQ\DVVHWULVNVGXULQJWKHGLYHVWLWXUH
SURFHVV7KHVHPHDVXUHVZLOOUHPDLQLQSODFHXQWLOWKHUHOHYDQWGLYHVWLWXUH
KDVEHHQFRPSOHWHG
$QLQGHSHQGHQWPRQLWRULQJWUXVWHHLVLQSODFHDQGZLOOEHUHWDLQHGWR
PDQDJHDVVHWDQGSXUFKDVHUULVNV7KHPRQLWRULQJWUXVWHHZLOOHQVXUHWKDW
WKHGLYHVWLWXUHDVVHWVDUHQRWGHJUDGHGGXULQJWKHGLYHVWLWXUHSURFHVVDQG
FDQFRPSHWHHIIHFWLYHO\RQFHWKHGLYHVWLWXUHLVFRPSOHWHG:HZLOOUHTXLUH
WKH3DUWLHVWRLQIRUPXVLPPHGLDWHO\RIDQ\GHYHORSPHQWVWKDWFRXOGULVNWKH
FRPSOHWLRQRIGLYHVWLWXUHZLWKLQWKLVWLPHIUDPH
2YHUDOOZHFRQFOXGHWKDWDVWUXFWXUDOUHPHG\LQYROYLQJWKHVDOHRIDQ\RQH
RIIRXURIWKH3DUWLHV¶VLWHVLQWKH(DVW0LGODQGVDVH[SODLQHGLQSDUDJUDSKV
ZRXOGEHDQHIIHFWLYHUHPHG\WRDGGUHVVWKH6/&E\UHVWRULQJ
FRPSHWLWLRQORVWE\WKH0HUJHU

3UHHPSWLYHDFWLRQPHDQVDFWLRQZKLFKPLJKWSUHMXGLFHWKHUHIHUHQFHRULPSHGHWKHWDNLQJRIDQ\DFWLRQZKLFK

PD\EHMXVWLILHGE\WKH&0$¶VGHFLVLRQVRQWKHUHIHUHQFH($VHFWLRQ  
LISXWLQSODFH UHYLVHGLQWHULPPHDVXUHVZLOOFHDVHWRKDYHHIIHFWRQWKHDFFHSWDQFHRIILQDO
XQGHUWDNLQJV
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5HOHYDQWFXVWRPHUEHQHILWV
,QGHFLGLQJWKHTXHVWLRQRIUHPHGLHVWKH&0$FDQDOVRFRQVLGHUWKHHIIHFWV
RIDQ\UHPHGLDODFWLRQRQDQ\UHOHYDQWFXVWRPHUEHQHILWVLQUHODWLRQWRWKH
FUHDWLRQRIWKHUHOHYDQWPHUJHUVLWXDWLRQFRQFHUQHG
7KH$FWSURYLGHVWKDWDEHQHILWLVRQO\DUHOHYDQWFXVWRPHUEHQHILWLILW
DFFUXHVRULVH[SHFWHGWRDFFUXHWRUHOHYDQWFXVWRPHUVLQWKH8.ZLWKLQD
UHDVRQDEOHSHULRGIURPWKHPHUJHUDQGZRXOGEHXQOLNHO\WRDFFUXHµZLWKRXW
WKHFUHDWLRQRIWKDWVLWXDWLRQRUDVLPLODUOHVVHQLQJRIFRPSHWLWLRQ¶
:HKDYHQRWUHFHLYHGDQ\UHSUHVHQWDWLRQRUHYLGHQFHIURPWKH3DUWLHV
UHJDUGLQJWKHH[LVWHQFHRIDQ\VXFKUHOHYDQWFXVWRPHUEHQHILWVRUEHQHILWV
IRUWKHSDWLHQWVDULVLQJIURPWKH0HUJHU1RQHRIWKHWKLUGSDUWLHVSRLQWHGRXW
DQ\UHOHYDQWFXVWRPHUEHQHILWVLQWKLVFDVH
:HKDYHWKHUHIRUHQRWSODFHGDQ\ZHLJKWRQUHOHYDQWFXVWRPHUEHQHILWVLQ
RXUDVVHVVPHQWRIWKHUHPHGLHV

3URSRUWLRQDOLW\RIWKHHIIHFWLYHUHPHG\RSWLRQ
7KH&0$VHHNVWRHQVXUHWKDWQRUHPHG\LVGLVSURSRUWLRQDWHLQUHODWLRQWR
WKH6/&DQGLWVDGYHUVHHIIHFWV,QPDNLQJWKHDVVHVVPHQWRI
SURSRUWLRQDOLW\LWLVQHFHVVDU\WRFRQVLGHUWKHFRVWVRIDUHPHG\DQGZKHWKHU
WKHUHLVDOHVVLQWUXVLYHRURQHURXVUHPHG\DYDLODEOH
,QWKLVFDVHZHKDYHLGHQWLILHGDVWUXFWXUDOUHPHG\LQWKHIRUPRIVLWH
GLYHVWLWXUHZKLFKZHH[SHFWWREHHIIHFWLYHLQUHPHG\LQJWKH6/&7KHUHDUH
QRHIIHFWLYHDOWHUQDWLYHVWRWKHVWUXFWXUDOUHPHG\DQGZHDUHSURYLGLQJ
RSWLRQVWKDWHQDEOHWKH3DUWLHVWRPLQLPLVHWKHFRVWRIGLYHVWLWXUHLHE\
IRFXVVLQJRQO\RQWKH(DVW0LGODQGV6/&DUHDDQGDOORZLQJWKH0HUJHUDVD
ZKROHWRSURFHHG
2XUGHFLVLRQSURYLGHVIOH[LELOLW\WRWKH3DUWLHVLQLPSOHPHQWLQJWKHVWUXFWXUDO
UHPHG\7KHFRVWRILPSOHPHQWLQJDQGPRQLWRULQJWKHGLYHVWLWXUHDUH
DYRLGDEOHFRVWVDQGDUHWKHUHIRUHQRWUHOHYDQWWRWKHDVVHVVPHQWRI
SURSRUWLRQDOLW\

6HFWLRQ
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Given the flexibility and the range of potential purchasers, we would expect
the Parties to receive a fair price for the assets sold, and for any transitional
services provided. We also note that this remedy would allow the Parties to
provide services in catchment areas where no SLC has been found and at
the sites in the East Midlands overlap which are not divested.
We have not identified any adverse effects of the remedy provided it is
effectively implemented.
,We therefore consider our proposed remedy to be proportionate to address
the SLC.

Decision on the choice of remedy and implementation
Our decision is that the SLC we found in the provision of male LTMH
services in the East Midlands catchment area can be remedied by divesting
any one of the Parties’ following four sites: The Limes, Sherwood House,
Storthfield House or Derby. As explained in paragraph 14.47, if the Parties
decide to choose to divest Sherwood House, Storthfield House521 or Derby,
the divestiture would need to be of the whole service portfolio at these sites,
and not just limited to the male LTMH operations.
We consider that the details of the composition of the divestiture package
should be established through commercial negotiation between the Parties
and the potential buyer, and subject to the CMA’s approval. As a minimum,
the Parties should offer to include in the divestiture package the core
elements outlined in paragraph 14.74.
In addition, we would expect the Parties to offer the necessary transitional
arrangements which could include (but are not limited to) those outlined in
paragraph 14.75. The duration of any transitional arrangements will be
subject to commercial negotiation, the requirements of the buyer and the
CMA’s approval. We would not expect the transitional arrangements to
exceed [] months.
The price to be paid by the purchaser should be based on commercial
negotiation between the Parties and potential purchasers, but we would
expect this to include:
(a) a one-off payment for the assets and rights divested; and

521

In relation to Storthfield House, the divestiture would need to include the residential step-down facility, The
Sycamores.
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(b) ongoing payment for any transitional services.
The price of the services to be provided by the Parties to the purchaser of
the divested business as part of any transitional arrangements should be
subject to commercial negotiation, and the CMA will review it as part of the
approval of the terms of the divestiture.
As part of our consideration of purchaser suitability and in line with the
standard criteria set out in our guidance, the purchaser, which will need to
be approved by the CMA, will need to demonstrate that it has capability,
commitment and credible plans to provide male LTMH rehabilitation services
at the divested site, and an ability to provide continuity of care to patients.
We expect the purchaser to have or be able to obtain, without undue delay,
all necessary licences and consents from any regulatory or other authority to
purchase and operate the divested sites.
We would expect the Parties to find a purchaser, exchange contacts, and
subject only to any outstanding regulatory approvals, implement the
divestiture within [] months of our final determination.
We expect to implement the structural remedy by seeking suitable
undertakings from the Parties. We would expect to issue an order if we are
unable to obtain satisfactory undertakings from the Parties.
We would expect the Parties to keep their customers and other key
stakeholders (eg the CQC) suitably involved and informed of the divestiture
plans and process, including on their choice of the site to be divested.
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