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Claimant:  Mrs S Wheeley  
Respondent:           University Hospitals Birmingham NHS Foundation Trust 
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Members: Ms S Campbell  
 Mr NJ Howard 
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Claimant: Mr S Brittenden, counsel 
Respondent: Mrs H Barney, counsel 

JUDGMENT 
The case will be adjourned to allow the parties to jointly instruct an independent 
medical expert. 
The hearing will continue on 31 July 2017 to 4 August 2017. 

 
REASONS 

1. The claimant alleges that she was a disabled person by virtue of Bipolar 
Disorder and, furthermore, that her actions that ultimately led to her dismissal 
by the respondent were caused by that disability.  
2. In support of her position she relies principally on a report from a Professor 
Oyebode that was commissioned by the respondent during the course of the 
disciplinary proceedings.   
3. The respondent challenges the claimant’s case both in relation to whether 
she meets the definition of disability and also on the issue of causation. 
Principally they suggest that the report of Professor Oyebode is unreliable 
and therefore that the claimant has failed to satisfy the initial burden upon her. 
4. Having commenced hearing the evidence, the respondent’s contentions 
appeared to rest on the suggestion that the report was based on inadequate 
and/or incomplete or inaccurate information provided to the Professor. There 
were several alleged examples of this. We offered to set out some of the key 
evidence we have seen and heard thus far and the challenges to it that have 
been made or were apparent on the documents but the parties felt they could 
adequately do so themselves. Our note may, however, be available on 
request or should the parties be unable to agree, or should the chosen expert 
request it. 
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5.      We do not know why Professor Oyebode felt able to diagnose without, 
for example, having seen the claimant’s GP records or speaking to her 
partner or indeed any of the matters that had been identified by Dr White as 
necessary for such a diagnosis.  
6. It seemed to us to be potentially unfair to the claimant to proceed with 
cross examination without consideration of whether the medical expert should 
be called to give evidence. The claimant understood these concerns and 
raised no objection to the Professor being called.  
7. The respondent, however, objected on the basis that it would give the 
claimant a second chance to produce sufficient evidence to meet the statutory 
test but we note the report relied on by the claimant was actually 
commissioned by the respondent.  
8. In addition the respondent submitted that it would put Professor Oyebode 
in a very difficult position. This was because it was not simply a matter of 
explaining the alleged lack of rigour and thoroughness suggested by the 
absence of consideration of matters deemed important by Dr White but also 
that there was a risk, having already reached one conclusion, that he would 
be compromised in reporting objectively once in possession of all of the facts.   
9.  For example, it appears that the report was prepared without sight of 
certain things which the respondent was suggesting were contra-indicators to 
the diagnosis, such as the fact that at the relevant time the claimant appeared 
to be presenting to her GP with symptoms of depression, whereas she 
reported to Professor Oyebode a period of 6 months when she was “flying” 
and “on fire”, symptoms of mania.  
10. Before us she sought to explain this by suggesting that she was having 
what she called a ‘mixed episode’ but that is not something that has been 
addressed in any of the reports that we have seen.  
11. This it appeared to us was going to leave us in a very invidious position 
whereby we are called to either accept the findings of Professor Oyebode 
based on incomplete and inaccurate information or reject the findings of a 
highly qualified medical expert.   
12. We would accept that the respondent is entitled to challenge the 
information that was provided to the expert and that they have made clear 
throughout these proceedings that this was their intention but, whilst we may 
well be in possession of the full facts by the end of this hearing, we, of course, 
would be in no position to determine a diagnosis.  
13. It would potentially be unfair for us to simply reject the diagnosis the 
claimant received from the expert instructed by the respondent without 
hearing from that expert. It would, equally, be unfair to expect that expert to 
attempt to objectively revisit their original opinion.  
14. We do not know why an independent report was not commissioned once it 
was clear that disability remained in dispute.   
15. We also note that since that time a further report has been disclosed from 
the relevant time that included a different diagnosis. That was something that 
was not before Professor Oyebode although it was mentioned in his report.  
16. We are mindful of the overriding objective and do not want to abandon the 
case part-heard unless it is absolutely necessary. Both parties agreed, 
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however, that if further medical evidence was required we should not continue 
at this time.  
17. We note that this is a case where the claimant is claiming loss of career. It 
involves an alleged serious mental illness and the schedule of loss runs to 
hundreds of thousands of pounds.  
18. Accordingly, it is far too important a decision for us to get wrong or to 
proceed to make medical determinations on insufficient information. As a 
result, regrettably, it seems to us that it must be in the interests of justice for 
there to be a full report from a new independent expert who is in possession 
of all of the relevant information.   
19. The parties agreed that they should be responsible for the preparation of a 
joint letter of instruction to a mutually agreed expert within 21 days and they 
will provide a copy of that letter of instruction for the approval of EJ Broughton 
at the same time. The expert will report by no later than 23 June 2017 and 
respond to any supplemental questions within 2 weeks. They will be available 
for attendance at the reconvened hearing if necessary. 
20. Whilst the parties will doubtless include a copy of this decision in those 
instructions they did not want us to make any findings of fact, such as whether 
or not the claimant’s behaviours exhibited in July 2015 were out of character, 
as it was agreed between them that the assessment of the claimant’s 
credibility should be left to the medical expert. 
21.  Accordingly we made the orders as set out at paragraph 18.  
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 Employment Judge Broughton 

 6 April 2017 
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