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SUMMARY 

RACE DISCRIMINATION - Indirect 

JURISDICTIONAL POINTS - Extension of time: just and equitable 

 

Indirect race discrimination - claim in time - continuing act - section 123(3) Equality Act 2010 

- just and equitable extension of time 

The Respondent had operated an indirectly discriminatory policy of under-paying those with 

“employability issues” - effectively where it considered immigration issues might arise given an 

employee’s visa status.  The ET had found this put those sharing the Claimant’s protected 

characteristic (he was an Indian national) at a disadvantage and also put him at a disadvantage.  

The Respondent did not challenge those findings but submitted that the Claimant was no longer 

disadvantaged by the policy after June 2013, when his pay was increased to the correct level 

after he had been granted a longer-term visa; the Claimant’s ET claim, lodged in September 

2014 was therefore out of time.  The ET disagreed, finding the Respondent had adjusted its 

policy when it told the Claimant - in January 2012 - that, once his “employability” was 

resolved, the earlier shortfall in pay would be made good.  Its failure to make good on that 

promise meant there was a continuing act of indirect discrimination until the termination of the 

Claimant’s employment.  The claim was therefore brought in time, alternatively it would have 

been just and equitable to extend time.  The Respondent appealed.  

 

Held: dismissing the appeal 

The ET’s Reasons - as amplified under the Burns/Barke procedure - made clear that it had 

found that there was a continuing discriminatory policy.  The Respondent’s policy, as amended 

in January 2012, continued to mean that the Claimant suffered from the underpayment in his 

salary because the Respondent failed to make good the short-fall and that was because of the 

initial (indirectly discriminatory) “employability issues”.  That thus remained the 
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discriminatory application of the Respondent’s policy, of which the Claimant had complained.  

As it continued until the termination of the Claimant’s employment, his claim was presented in 

time.  

 

In the alternative, the ET’s finding in this regard was relevant to its consideration as to what 

was just and equitable in terms of any extension of time.  It had found that the Respondent had 

strung the Claimant along such that he had reasonably believed that it would make good the 

past short-fall in his pay but it had continued to fail to do so.  This was a permissible finding on 

the ET’s part and a permissible exercise of its judicial discretion.  
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HER HONOUR JUDGE EADY QC  

 

Introduction 

1. I refer to the parties as the Claimant and Respondent, as below.  This is the Full Hearing 

of the Respondent’s appeal against a Judgment of the East London Employment Tribunal 

(Employment Judge Jones, sitting with Mr Dugmore and Mr Lark on 26-27 February and in 

chambers on 23 March 2015; “the ET”), sent out on 12 May 2015.  The Claimant appeared 

before the ET in person but is today represented by Mr Allsop of counsel.  The Respondent has 

been represented by consultants throughout, earlier by Mr Wishart, today by Ms Reece. 

 

2. By its Judgment, the ET upheld the Claimant’s claims of indirect race discrimination 

and breach of contract and made findings in respect of remedy.  The Respondent appeals 

against the finding on the indirect race discrimination claim, specifically against the ET’s 

finding that the claim had been brought in time or that, in any event, time should be extended.  

The appeal was permitted to proceed to a Full Hearing by HHJ David Richardson and 

subsequently responses were obtained from the Employment Judge under the Burns v Royal 

Mail Group plc [2004] ICR 1103 EAT / Barke v SEETEC Business Technology Centre Ltd 

[2005] EWCA Civ 578 procedure. 

 

The Background Facts and the ET’s Findings and Reasoning 

3. The Respondent is a consultancy concerned with naval architecture and structural 

engineering.  It was founded by a Mr Ward, who remains its Chief Executive Officer.   

 

4. From 2011, the Respondent employed the Claimant as a Naval Architect.  The Claimant 

is an Indian national who required a visa to work in the UK.  He started working for the 
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Respondent after graduating with an MSc in naval architecture from Newcastle University, 

having applied for a position advertised as paying an annual salary of £30,000 to £40,000.  In 

fact, until June 2013, he was paid at an annual rate of £25,000; as the ET found, that was 

because the Respondent operated a provision, criterion or practice (“PCP”) of:  

“102. … offering employment contracts to graduates which stated that their salary will be 
reviewed regularly to reflect their employability status, performance and career development. 
…” (original emphasis) 

 

5. “Employability status”, the ET found, mainly referred to a person’s immigration/visa 

status (see paragraphs 102 and 103, ET Reasons).  The ET accepted this PCP put people of 

Indian nationality at a particular disadvantage compared with others who did not share that 

protected characteristic (see paragraphs 107 and 111).  It further found this put the Claimant at 

a particular disadvantage: he was only able to obtain a Tier 2 visa in February 2013 and prior to 

that was considered by the Respondent to have insecure immigration status, albeit the ET also 

found the Respondent still considered the Claimant’s employability to have some insecurity 

thereafter (see paragraph 113).  The ET found the Respondent made separate decisions in this 

respect on a number of occasions prior to June 2013 (see paragraph 115).  Even when the 

Claimant’s salary was increased to £30,000 per annum in June 2013 the ET found: 

“119. … there was no financial recognition, as had been promised, that the Claimant had lost 
out by being paid at a reduced rate for twenty months previously.  When it was increased to 
£40,000.00 in May 2014 the Respondent did not pay the increase for the remaining months of 
the Claimant’s employment and he had to bring these proceedings in order to get the money 
owed to him.” 

 

6. When considering the Respondent’s reviews of the Claimant’s position, the ET had 

found that, in January 2012, when the Claimant asked for clarification about whether he would 

receive salary increments before he had been granted a long-term work visa, he was told that, 

reflective of his increasing value to the Respondent over time but also of the increased risk that 

the Respondent would lose its investment in the Claimant’s development as the expiry of his 

visa drew nearer: 
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“25. … any salary increments made before the long term visa is granted will reflect both the 
increase in value and the increase in risk, but the increments awarded after the long term visa 
is granted will reflect the fact that the gap between [the Claimant’s] salary and the salary he 
would have been receiving if he had already had the long term visa will have become wider 
over time.” 

 

7. As the ET recorded (paragraph 26): 

“26. The Claimant understood from that statement that once he [had] obtained a visa that met 
his employer’s requirements, his salary would be increased and that increase will contain an 
additional element to reflect the time he had to wait before the salary increased and to ensure 
that overall, he did not lose out by having to wait that time.” 

 

8. In fact, after the Respondent had increased the Claimant’s pay to £30,000 per annum, it 

did not make good that promise (see the ET’s finding at paragraph 52).   

 

9. The ET found the Claimant was very concerned about how he was treated by the 

Respondent for some time.  In November 2013, he began to look for other work and obtained 

an offer of a new position with Lloyd’s Register, which he ultimately started on or around 11 

August 2014, his employment with the Respondent formally ending on 31 July 2014. 

 

10. During the course of May 2014 the Claimant raised his concerns with Mr Ward and was 

told his salary would be increased to £40,000 per annum from May 2014 with, as the ET found, 

no conditions attached.  In fact, the increase was not paid for June and July 2014, and the sums 

due to the Claimant in that regard remained outstanding at the end of his employment. 

 

11. On 14 September 2014, the Claimant lodged ET proceedings against the Respondent, 

complaining of indirect race discrimination and breach of contract.  The breach of contract 

claim related to the non-payment of the salary increase to £40,000 per annum for June and July 

2014.  The ET agreed that that sum was outstanding and upheld the Claimant’s claim in that 

regard.  As for the indirect race discrimination claim, at an earlier Preliminary Hearing (before 
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Employment Judge Moor on 1 December 2014), the issues had been clarified as recorded in the 

Judgment of the ET at the Full Merits Hearing, relevantly, as follows: 

“3.2. Did the respondent apply the following provision, criteria [sic] and/or practice (‘the 
provision’) generally, namely that: 

3.2.1. payment in the position naval architect at £30,000.00 depended upon the 
employee having no visa restriction or a visa period longer than two years and/or; 

3.2.2. its employees on restricted visas had their salary level reduced; 

… 

3.3. Does the application of the provision put other people of Indian nationality at a particular 
disadvantage when compared with persons who do not have this protected characteristic? 

3.4. Did the application of the provision put the claimant at that disadvantage in that: 

3.4.1. he was paid as a naval architect at £25,000.00 per annum not £30,000.00 per 
annum from 3 October 2011 until 24 June 2013; 

3.4.2 he was denied promotional opportunities in general; and 

3.4.3 he was informed up until the end of his employment that being on a limited visa 
made him a risk to the company and he was thereby less secure in his employment and 
sought alternative work; 

3.4.4 he was not paid £40,000.00 per annum in respect of June and July 2014. 

… 

3.6. Is the claim in respect of £30,000.00 salary out of time?  The respondent argues that the 
indirect discrimination claim concerns only the period of time during which the Claimant was 
paid less than £30,000.00 and therefore time began to run from the very latest 24 June 2013. 

3.7. If so, is it just and equitable to extend time?” 

 

12. I have already set out the ET’s relevant findings on liability.  In short, it concluded that 

the Claimant had received less than the advertised wage up to June 2014 because of his visa 

status and that amounted to indirect race discrimination that was not justified.  The Respondent 

does not seek to challenge that finding.  The ET further found that there were reviews of the 

Respondent’s initial decision in this respect, at which separate decisions were taken, to the same 

effect; this was not simply the continuing effect of the initial decision but separate 

confirmations of it (see paragraph 95); albeit, all those reviews took place before June 2013 

(paragraph 96).  The ET found, however, that the Claimant’s ET1 had been presented: 

“96. … two months after the last wage was paid at the end of July which the Claimant hoped 
would include all the arrears that he sought.  He had been [told by] Mr Ward in their 
conversation on 24 May that the increase to £40,000 would be paid in cash and he had a 
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reasonable expectation after their conversation that it would be paid at the end of his 
employment.  It was not. …” 

 

13. On that basis, the ET concluded that time did not start to run until the end of the 

Claimant’s employment; the claim was therefore presented in time. 

 

14. A similar point is made in the findings on remedy relevant to the indirect discrimination 

claim, where the ET found the Claimant was entitled to compensation for injury to feelings: 

“138. … because of the indirect discrimination he experienced by the Respondent’s decision 
not to pay him at the rate of £30,000.00 at the start of his contract and their failure to make 
any payment to him once they had increased his salary to £30,000.00, to reflect the fact that it 
took eighteen months for them to do so. …” 

 

15. In any event, the ET further explained (see paragraphs 97 to 99 of its Reasons) why it 

would find it just and equitable to extend time; see, in particular: 

“97. Even though the Claimant is an intelligent person and quite ably presented his case 
before the Employment Tribunal, he is not legally qualified, did not have legal advice before 
issuing his proceedings and did not seek that advice before he left the Respondent because he 
did not want to jeopardise his position with any new employer given the small world in which 
Naval Architects work.  He was always conscious of the fact that Mr Ward is a reputable 
Naval Architect within the industry and that they were likely to meet again in the future in a 
work setting.  We were told that it was a very small industry and an international industry 
and so being mindful of his future career the Claimant wanted to secure a new position before 
taking any litigation in this matter or before even enquiring about the possibility of taking a 
case.  Also, the Claimant was hoping to resolve this matter with the Respondent and that is 
why he sent the emails in July 2014 before leaving.  This was his attempt to amicably resolve 
matters between them so that he did not have to take the further step of issuing proceedings. 

98. It is therefore also our judgment that it is just and equitable to extend time in this case.  
We consider that the Claimant did everything in his power to resolve this matter without 
taking litigation.  Also, the Claimant was under the belief that the Respondent were [sic] 
continuing to confirm their breach of their agreement with him every time they made a 
decision to continue to pay him at different levels and not to make the back dated payment or 
a lump sum payment to reflect the fact that, the increase in wage to £30,000.00 did not happen 
until some twenty months after he began his employment.” 

 

16. Under the Burns/Barke procedure the Employment Judge has further clarified that 

reasoning, explaining: 

“2. … 

e. At the end of his employment the Claimant was owed the following: an amount to 
reflect the fact that his wage had been £25,000 between the date of his appointment 
being October 2011 and the date when it was increased to £30,000 in June 2013.  The 
amended minutes of the meeting dated 17 January 2012 did not say that he would get 
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the total difference but suggested that he should expect to receive a sum to reflect the 
time he has had to wait for the difference to be made up.  That amount was never paid 
and was outstanding at the end of his employment.  Also, he was owed the difference 
between the wage of £30,000 which he started receiving in June 2013 and a new wage 
of £40,000 which he had been told would be applied from May 2014.  This was never 
paid as the Respondent continued to pay him at the rate of £30,000 until his 
employment ended. 

… 

4. The Tribunal’s decision at paragraph 96 is explained further in the answer to paragraph 2 
above.  The Tribunal found that the Claimant had a claim for the payments promised in the 
amended minutes of the meeting on 17 January 2012 referred to at paragraphs 23, 24, 25 and 
26 of the findings and that he was never paid an amount in respect of that promise.  He 
remained in employment until 31 July 2014 and always expected some payment to reflect that 
promise up until the end of his employment.  The Respondent also increased his wage to 
£40,000 in May 2014 but never paid him at that wage.  He was told that he would be paid the 
difference between the wage he was paid and the wage he was due, in cash at the end of his 
employment.  The Respondent failed to do so.  It was our judgment that both parts of the debt 
were outstanding at the termination of his employment.  The continuing state of affairs was 
the failure to pay the Claimant his back-pay to acknowledge that he should have been paid at 
£30,000 from the start of his employment given he met all the lawful criteria that the 
Respondent imposed.  The Claimant was only paid at £25,000 because of a discriminatory 
reason.  The Respondent increased his wage to £40,000 but failed to pay him at that rate and 
that was also part of the continuing state of affairs.  This was not separate but was part of the 
way in which the Respondent treated the Claimant differently because of his visa status which 
we found to be discriminatory.” 

 

17. The Employment Judge also provided further explanation as to the ET’s reasoning on 

the just and equitable extension of time as follows: 

“5. … We also considered that the Respondent had every opportunity from October 2011 
when [the Claimant] started his employment up until the day his employment ended on 31 
July 2014 to pay him the correct wage for the job and to make up for any shortfall.  It was 
never the Respondent’s case at the Hearing that after June 2013 the Claimant had stopped 
asking for the promise to be kept.  It was not put to him that he was satisfied with the wage of 
£30,000 and that his only complaint was that he had not been paid at the rate of £40,000 for 
May, June and July 2014.  Every time Mr Ward had a discussion with the Claimant about his 
wage and refused to pay him any back pay in lieu of the ‘promise’ referred to above and 
instead suggested another reason related to the Claimant’s status for the failure to do so, it 
was our judgment that this was a new decision.  Paragraph 58 refers.  We did not set out those 
discussions in detail as it was not in dispute that the Claimant had continued to raise the issue 
with the Respondent and that it was refused.  We considered that the Claimant had met all the 
criteria the Respondent set for this post and the only reason why he had not been paid at the 
advertised wage was because of his visa status. …” 

 

The Appeal 

18. The grounds of appeal challenge both the finding that the indirect discrimination case 

was brought in time and also the ET’s alternative conclusion that it would be just and equitable 

to extend time.  In respect of the first, the Respondent contends that the finding that the claim 

was in time was perverse as it was contrary to the ET’s findings of fact; alternatively, the ET 
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erred in its interpretation of a continuing act.  As for the finding that it would be just and 

equitable to extend time, the Respondent appeals on the following grounds: (1) the ET erred in 

law in failing to address the issue of prejudice to the Respondent; (2) it further erred in failing 

to make a finding as to the length of time that the claim was out of time and factor that into its 

assessment; (3) the ET’s finding that the Claimant acted reasonably in not taking legal advice 

was rendered perverse by its conflation of the consequence of taking legal advice with acting 

upon that advice; and (4) the ET erred in law in failing to have regard to whether the reason for 

the delay, the failure to seek advice and the decision to wait a year was reasonable. 

 

Submissions 

The Respondent’s Case 

19. On the question whether the claim was brought in time, the Respondent first objects that 

there is no clear finding of fact that any discriminatory acts occurred after June 2013, some 15 

months before the ET claim was lodged.  As the ET’s Reasons cited various different 

formulations of different PCPs, it was difficult to identify any act done at the end of the period 

for the purposes of establishing a continuing act under section 123(3) of the Equality Act 2010 

(“EqA”).  Although the Claimant had argued before the ET (see as recorded by the ET at 

paragraph 85) that there had been a continuing act because the Respondent failed to pay him the 

right wages up until his departure, that was different to the PCP cited in the list of issues, and 

the reference to the failure to pay the right wage was ambiguous.   

 

20. Turning to the ET’s findings, the occasions at which the ET found that the Respondent 

had reviewed the decision not to pay £30,000 all took place before June 2013.  The ET had 

found there was an ongoing omission to pay back the shortfall but had not made - as it would 

have needed to do - any finding that there was a promise to pay back the shortfall at a specific 
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time or as to the amount of that shortfall, and there was no finding that this was also an 

application of an indirectly discriminatory PCP.  On the ET’s findings, there was not sufficient 

for there to have been any contractual right in this regard.  In any event, if the promise was to 

pay the Claimant the shortfall once he got his three-year visa, the decision not to do so was 

made in June 2013 (see the finding at paragraph 52); it would not serve to extend the time 

period of any continuing act.  If the finding was that the promise was to make good the 

difference subsequently, then there was no particular date for this, and the Burns/Barke 

responses did not assist.  In any event, the PCP relied on by the Claimant was that the 

Respondent’s employees on restricted visas had their salaries reduced.  This would not have 

been a reduction but a failure to pay a historic shortfall. 

 

21. For completeness, whilst the ET had found a failure to pay a difference between 

£30,000 and £40,000 in June and July 2014, that was held to be a breach of contract.  It could 

not serve to extend time by amounting to a continuing act for the purposes of the indirect 

discrimination claim, and, as for any more general complaint of feeling insecure, the ET had not 

upheld the alleged disadvantage in this regard as being an application of the PCP. 

 

22. As for what must have been an alternative finding, that it was just and equitable to 

extend time, the ET had been required to consider the prejudice to each party as a result of 

granting or refusing an extension (British Coal Corporation v Keeble [1997] IRLR 336 EAT) 

but failed to do so in respect of the Respondent (albeit Ms Reece accepted this had not been a 

point pressed by the Respondent below).  The ET was, further, required to have regard to all 

relevant circumstances, which would include the length of, and any reason for, the delay.  In the 

present case, there was no finding as to the length of delay; indeed, the ET found (see paragraph 
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96) the claim was presented in time.  It was the Respondent’s case that the delay was of some 

15 months - a significant period - which required the ET to address this as a relevant factor. 

 

23. The ET was further obliged to have regard to the promptness with which the Claimant 

acted once he knew of the facts giving rise to the cause of action and the steps taken to obtain 

appropriate advice.  There were no express findings as to whether the Claimant had known of 

the possibility of taking action (although that might be implied from the findings at paragraphs 

97 and 98 to the effect that he made a conscious effort not to pursue a claim).  As for advice, 

the ET found it was reasonable for the Claimant not to have sought such advice as the naval 

architectural world was a small one and he might thereby “jeopardise his position with any new 

employer”.  That finding was perverse, as taking confidential legal advice could not jeopardise 

any future employment: the ET was conflating the decision not to take legal advice with any 

decision not to take action as a result (which, the Respondent allowed, might have become the 

subject of knowledge within the naval architecture community). 

 

24. Further, the ET had found (see paragraph 98) that the reason for the Claimant’s failure 

to bring his claim in time was his mistaken belief that: 

“98. … the Respondent were [sic] continuing to confirm their breach of their agreement with 
him every time they made a decision to continue to pay him at different levels and not to make 
the back dated payment …” 

 

25. Those confirmations could not, however, extend past June 2013.  In any event, the 

Claimant’s mistaken belief was only relevant to the extent it was reasonable (Biggs v Somerset 

County Council [1996] ICR 364 CA).  Ultimately, the ET had found the Claimant did not seek 

advice and did not bring a claim because he wanted first to secure other employment, which 

would suggest a conscious decision on his part.  To the extent it found he also mistakenly 

believed each failure to make good the shortfall amounted to a separate act of discrimination 
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from which time would then run, that, again, raised the question as to the security of the ET’s 

findings of fact on the promise; if that finding could not stand as establishing a continuing state 

of affairs, it was equally rendered unsafe as a basis for any extension of time. 

 

The Claimant’s Case 

26. On behalf of the Claimant, it was submitted that the ET’s finding in respect of the 

primary question whether the claim was brought in time needed to be seen alongside the 

responses provided under the Burns/Barke procedure.  Adopting this course, it was apparent 

the ET had found that the Respondent had promised the Claimant that any salary increments 

awarded after his long-term visa was granted would reflect the gap between his salary and the 

salary that he would have been receiving if he had already had the long-term visa.  Thus the ET 

made a finding that the Claimant had been subjected to a continuing act because the 

Respondent had failed to pay him the correct wages up to his departure.  The promise in respect 

of the shortfall was a continuation of the discrimination: it was a continuing application of the 

policy of not paying the Claimant the £30,000 he would have been paid had it not been for the 

application of the PCP of his having no visa restrictions - the “employability” criterion.  This 

meant the Claimant was suffering from a continuing discriminatory state of affairs (Richman v 

Knowsley Metropolitan Borough Council [2013] EqLR 1164): the continuing failure to make 

up his pay to £30,000 for the employment up to June 2013, in terms of continuing to make good 

the shortfall he had suffered.  This was not simply the consequence of the original PCP.  The 

ET had specifically found that this was (paragraph 4 of the Burns/Barke response): 

“… part of the way in which the Respondent treated the Claimant differently because of his 
visa status which we found to be discriminatory.” 

 

27. It amounted, on the ET’s findings, to further separate successive decisions taken each 

time the Respondent determined not to pay the Claimant the shortfall, including decisions in 
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response to his various complaints about the failure to make good as had been promised, and 

these continued up until the end of his employment.  These were decisions that remained 

underpinned by the PCP of which the Claimant had complained: that of meeting the 

Respondent’s definition of employability in order to be paid at the rate to which the Claimant 

should have been entitled, although it was not necessary for there to be a finding on a specific 

policy or rule for there to be a continuing state of affairs (see Richman). 

 

28. Alternatively, this was a point that went to the ET’s exercise of its discretion to extend 

time (the second ground of appeal).  As for that second ground and the ET’s alternative finding 

on the extension of time, it should be noted that the Respondent was seeking to raise new points 

on appeal that were not taken below and should not be permitted on appeal (Kumchyk v Derby 

City Council [1978] ICR 1116 EAT).  Certainly, as Ms Reece had accepted, there was no 

positive case advanced by the Respondent below on prejudice.   

 

29. More generally, whilst Keeble laid down guidance, it did not amount to a statement of 

statutory requirement.  The ET had a broad discretion under section 132(1)(b), and in 

appropriate circumstances the precise date of an act or omission might not be material, and it 

might be permissible to give summary reasons for the decision to exercise a discretion in favour 

of the Claimant (see paragraphs 49 to 50 of Abertawe Bro Morgannwg University Local 

Health Board v Morgan UKEAT/0305/13/LA).  It was apparent that the ET had regard to the 

relevant considerations and considered there was no prejudice to the Respondent.  Specifically, 

the ET was plainly aware of the relevant dates and thus the period of any potential delay (see 

paragraph 96), and it was clear in its findings as to why the Claimant might reasonably have 

delayed in bringing any claim, albeit the test was what was just and equitable not simply one of 

reasonable practicability.  These were all factors the ET was entitled to take into account in the 
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exercise of its discretion.  The reasoning had been amplified under the Burns/Barke procedure, 

with the ET specifically finding that, effectively, the Respondent had strung the Claimant along 

in terms of its reiteration of the promise to make good the shortfall. 

 

The Respondent in Reply 

30. Ms Reece observed that the agreed issues as recorded by the ET did not identify a 

continuing state of affairs arising from the Respondent’s subsequent failure to make good the 

shortfall in the Claimant’s pay and for the ET to construe its finding of a promise as a 

continuing act put the Respondent at a disadvantage.  Moreover, the ET’s findings, even as 

amplified under the Burns/Barke procedure, did not clearly explain how it had found further 

determinations by the Respondent, there being no findings as to the date or dates of any such 

determinations.  As for any just and equitable extension of time, the ET’s consideration of the 

relevant dates at paragraph 96 was muddled, and it was hard to see why it concluded that time 

only ran from the end of the Claimant’s employment.  In going on (see paragraph 97) to 

consider the Claimant’s actions, the ET then failed to explain the basis on which it was 

approaching the question of whether he had acted reasonably in deciding to wait before 

bringing a claim.  In further response to the Claimant’s objection that the ET had made findings 

as to the further determinations at paragraph 54 of its Reasons, the Respondent countered that 

this appeared to relate to the period before June 2013 and so did not assist. 

 

The Relevant Statutory Provisions and Legal Principles 

31. The starting point is section 123 EqA, which, relevantly, provides as follows: 

“(1) Proceedings … may not be brought after the end of - 

(a) the period of 3 months starting with the date of the act to which the complaint 
relates, or 

(b) such other period as the employment tribunal thinks just and equitable. 

… 
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(3) For the purposes of this section - 

(a) conduct extending over a period is to be treated as done at the end of the period; 

(b) failure to do something is to be treated as occurring when the person in question 
decided on it. 

(4) In the absence of evidence to the contrary, a person (P) is to be taken to decide on a failure 
to do something - 

(a) when P does an act inconsistent with doing it, or 

(b) if P does no inconsistent act, on the expiry of the period in which P might 
reasonably have been expected to do it.” 

 

32. Where an employer operates a discriminatory policy - a discriminatory regime, rule, 

practice or principle - that will amount to an act extending over a period (Barclays Bank plc v 

Kapur and Ors [1991] IRLR 136 HL), which is to be distinguished from the continuing 

consequences of a one-off decision (Owusu v LFCDA [1995] IRLR 574 EAT).  That said, the 

identification of conduct extending over a period does not necessitate the specific identification 

of a policy, rule or practice; rather (see Lyfar v Brighton & Sussex University Hospitals 

Trust [2006] EWCA Civ 1548 and Richman), something wider is required, which might be an 

ongoing process or proceedings or a continuing state of affairs. 

 

33. When a claim is brought out of time and the ET is considering whether it is just and 

equitable to extend time, the relevant principles are as set out by the EAT in Keeble: 

“8. … It requires the court to consider the prejudice which each party would suffer as the 
result of the decision to be made and also to have regard to all the circumstances of the case 
and in particular, inter alia, to - 

(a) the length of and reasons for the delay; 

(b) the extent to which the cogency of the evidence is likely to be affected by the delay; 

(c) the extent to which the party sued had cooperated with any requests for information; 

(d) the promptness with which the plaintiff acted once he or she knew of the facts giving rise to 
the cause of action; 

(e) the steps taken by the plaintiff to obtain appropriate professional advice once he or she 
knew of the possibility of taking action.” 
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Albeit, those principles are to be read as guidance and not a statement of statutory requirements 

(see per Langstaff J, then President of the EAT, in Morgan).   

 

34. It has, further, been held to be necessary for ETs, when considering the exercise of such 

a discretion, to identify the cause of the Claimant’s failure to bring the claim in time; see 

Accurist Watches Ltd v Wadher UKEAT/0102/09 and Morgan, where the EAT ruled: 

“52. Though there is no principle of law which dictates how sparingly or generously the power 
to enlarge time is to be exercised (see Chief Constable of Lincolnshire Police v Caston [2009] 
EWCA Civ 1298 at para 25, per Sedley LJ) a tribunal cannot hear a complaint unless the 
applicant convinces it that it is just and equitable to do so, and the exercise of discretion is 
therefore the exception rather than the rule (per Auld LJ in Robertson v Bexley Community 
Centre [2003] IRLR 434 CA).  A litigant can hardly hope to satisfy this burden unless he 
provides an answer to two questions, as part of the entirety of the circumstances which the 
tribunal must consider.  The first question in deciding whether to extend time is why it is that 
the primary time limit has not been met; and insofar as it is distinct the second is reason why 
after the expiry of the primary time limit the claim was not brought sooner than it was. …” 

 

Although the EAT also allowed it might not always be appropriate to give more than summary 

reasons for a conclusion that it was just and equitable to extend time and that the precise date of 

an act or omission may not be material to that question (see paragraph 50, Morgan). 

 

35. Moreover, although the reason why a Claimant delayed in bringing a claim is a relevant 

consideration, the test to be applied is not one of reasonable practicability (as it was in Biggs) 

but what an ET considers just and equitable, an exercise of its discretion that will only be 

susceptible to challenge on appeal if the ET directed itself wrongly in law, failed to take 

account the relevant, or took into account the irrelevant, or reached a decision that is properly to 

be described as perverse (again, see Morgan, at paragraph 50). 

 

Discussion and Conclusions 

36. I address first the question whether the ET erred in finding that the Claimant’s claim 

was presented in time.  The starting point was to determine when the act complained of was 
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done.  As section 123(3) EqA makes clear, however, a complaint may relate to conduct 

extending over a period, in which case it is to be treated as done at the end of that period.  There 

is a distinction between a continuing act of discrimination extending over a period of time 

(when section 123(3) applies) and the consequences of an act of discrimination - whether a one-

off or a continuing act - where the time limit will be determined by the date of the act, not the 

date of any consequence.  Where an employer has adopted a discriminatory policy that it 

continues to operate, however, it will be possible to find a continuing act of discrimination; the 

relevant date will then be the date on which the discriminatory policy came to an end (Kapur). 

 

37. In this case, the act complained of was not limited to the mere existence of the 

Respondent’s unjustifiable and indirectly discriminatory policy of not paying full salary to 

those who required a visa for their employment; it was the application of that policy to the 

Claimant that gave rise to the act complained of.  The question then arises as to when that 

policy ceased to be applied: when did the continuing discriminatory state of affairs, to which 

the policy gave rise, come to an end?  There is no dispute but that the Claimant was entitled to 

complain of the detriment he suffered as a result of the application of the policy until June 

2013.  The ET further found, however, that he was entitled to continue to complain of the 

Respondent’s failure to then make good the shortfall in pay he had suffered prior to June 2013; 

the period during which his employability had seemed, on the Respondent’s case, insecure but 

which had ultimately proved to be secure after all. 

 

38. At first sight, that might seem to be the identification of a consequence of the 

application of the PCP rather than an act in itself.  The ET had further found, however, that 

there had been a commitment - a promise - made to the Claimant in January 2012, that the 

shortfall would be made good once his long-term visa was granted (see paragraph 25); the 
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policy was thus refined - the Respondent had accepted that there was a shortfall in pay and 

allowed that should be made good once the employee’s employability status was resolved.   

 

39. I confess to having initially found it difficult to fully comprehend the ET’s reasoning in 

this respect, in particular given the case before it as defined in the agreed list of issues: the 

promise was no part of the PCP as put by the Claimant (see paragraphs 3.2.1 and 3.2.2); the 

failure to pay him in accordance with that promise was not identified as a disadvantage suffered 

by the Claimant (see paragraph 3.4); and the disadvantage - in not being paid at the rate of 

£40,000 per annum in respect of June and July 2014, as recorded at paragraph 3.4.4 - was dealt 

with as part of the breach of contract claim, separate from the promise to pay the shortfall 

arising from the discriminatory policy.  I have, however, found myself persuaded by Mr 

Allsop’s advocacy.  The ET’s finding - albeit not as clear as one might have wished and 

required to be clarified under the Burns/Barke procedure - was of a continuation of the 

discriminatory policy of which the Claimant had complained.  The policy operated by the 

Respondent was not to pay full salary to those whose employability was in issue; that continued 

beyond the time when the Claimant’s visa status was resolved (February 2013) and even after 

the Respondent had then put him onto the correct rate (June 2013), when the Respondent 

continued to fail to make good the shortfall.  The Respondent had continued the discrimination 

and did so because of the Claimant’s earlier failure to meet its employability requirement.   

 

40. An alternative way of expressing the finding (effectively making the same point) is that 

the Respondent was simply continuing a discriminatory state of affairs in refusing to pay the 

full salary that had been due to the Claimant from the start of his employment until June 2013 

(when it amended his ongoing rate of pay).  As the ET found, the Respondent continued to 
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make decisions to that effect; alternatively, continued to fail to make decisions to make good 

the shortfall when it might reasonably have been expected to do so. 

 

41. The particular facts of this case and the way in which the ET’s Reasons had to be made 

good under the Burns/Barke procedure mean the reasoning is not straightforward; I am, 

however, satisfied that it falls on the correct side of the line.  This was a finding of conduct 

extending over a period that continued up to the date of the termination of the Claimant’s 

employment.   

 

42. If I am wrong about that, I consider, in any event, that the reasoning is relevant to the 

ET’s alternative finding, that it would be just and equitable to extend time.   

 

43. I bear in mind that the ET is afforded a wide discretion to extend time in discrimination 

cases and it will not be for the EAT to interfere with the proper exercise of that discretion.  In 

this case, the ET effectively found that the Respondent had strung the Claimant along, with 

continuing promises to make good the earlier shortfall in his pay (see paragraph 5 of the ET’s 

Burns/Barke reasoning).  Certainly, it found the Claimant had reasonably sought to amicably 

resolve matters by raising his concerns with the Respondent (see the finding at paragraph 97) 

and believed the continuing failure to make good the shortfall amounted to separate decisions, 

thus extending time (see paragraph 98).  Those were all relevant factors.  The ET did not have 

to apply a test of reasonable practicability; it was entitled to take all those matters into account 

in determining whether it was just and equitable to extend time. 

 

44. Also relevant for the ET was the Claimant’s concern about bringing proceedings, and 

even obtaining advice with a view to bringing proceedings, whilst still employed by the 
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Respondent.  Those were, again, all matters for the ET.  The ET had regard to the various dates 

from which time could be said to run, although as it was dealing with - on its findings - the 

continuation of a discriminatory policy, the particular identification of one date was not so 

important (in particular, as the ET found, given that the Respondent kept revising the policy 

only to effectively fob the Claimant off once more). 

 

45. Moreover, whilst mindful of the approach laid down in Keeble, I do not consider the 

ET’s failure to expressly address the question of potential prejudice to the Respondent to be 

fatal.  This was not a matter - as Ms Reece accepted - that the Respondent raised with the ET 

below.  In any event (and this may explain why it did not), Ms Reece has not identified any 

prejudice to her client other than, of course, the inability to avoid a liability that would 

otherwise arise.  Specifically, given that the ET was considering this question after it had 

determined the merits of the case (this was not a Preliminary Hearing on the time issue but part 

and parcel of the Full Merits Hearing) it was able to be sure the cogency of the evidence was 

unaffected and was best placed to determine the question of relative prejudice. 

 

46. For all those reasons, it seems to me that the ET reached a permissible view on the 

question on the justice and equity in extending time and it would not be for this court to seek to 

interfere.  I therefore dismiss the appeal. 


