Appeal No. UKEAT/0023/15/LA

EMPLOYMENT APPEAL TRIBUNAL
FLEETBANK HOUSE, 2-6 SALISBURY SQUARE, LONDON EC4Y 8AE

At the Tribunal
On 10 June 2015
Judgment handed down on 19 June 2015

Before
THE HONOURABLE MR JUSTICE LEWIS

(SITTING ALONE)

E IVOR HUGHES EDUCATIONAL FOUNDATION APPELLANT

MISS JE MORRIS & OTHERS RESPONDENTS

Transcript of Proceedings

JUDGMENT

© Copyright 2015



For the Appellant

For the Respondents

UKEAT/0023/15/LA

APPEARANCES

MR NICHOLAS GOODFELLOW
(of Counsel)

Instructed by:

IBB Solicitors

Capital Court

30 Windsor Street

Uxbridge

Middlesex

UB8 1AB

MR ADAM WAGNER

(of Counsel)

Instructed by:

Association of Teachers & Lecturers
Legal Services Department

7 Northumberland Street

London

WC2N 5RD

and

The Association of School and
College Leaders (ASCL)
Legal Services

130 Regent Road

Leicester

LE1 7PG

and

NASUWT

65 St John Street
Farringdon
London

EC1IM 4AN



UKEAT/0023/15/LA

APPEARANCES (CONTINUED)

and

National Union of Teachers

(Legal Department)

The Pavillion

90 Point Pleasant Riverside Quarter
London

SW18 1PP

and

Thompsons Solicitors
Congress House
Great Russell Street
London

WC1B 3LD

and

Voice - The Union for Education
Professionals

2 St James Court

Friar Gate

Derby

DE1 1BT



SUMMARY
REDUNDANCY - Collective consultation and information

UNFAIR DISMISSAL

Duty to Consult When Proposing to Dismiss Employees as Redundant - Time At Which
Obligation Arose - Special Circumstances - Protective Awards - Unfair Dismissal - Procedural
Fairness

The Appellant operated a girl’s school. Due to declining pupil numbers, the Appellant decided
at a meeting on 27 February 2013 to close the School unless numbers increased. The final
decision to close was taken on 25 April 2013 when pupil numbers for the 2013 to 2014 academic
year were known. In the particular circumstances of this case, the Tribunal was entitled to
conclude that the obligation in section 188 of the Trade Union and Labour Relations
(Consolidation) Act 1992 (“the 1992 Act”) to consult prior to dismissing staff as redundant
arose on 27 February 2013. The decision on that date to close the School, unless numbers
increased, which was considered to be unlikely, was either a fixed, clear albeit provisional
intention to close the School or amounted to a strategic decision on changes compelling the
employer to contemplate or plan for collective redundancies. On either analysis, the duty to
consult arose on that date. The Tribunal was entitled to conclude that there were no special
circumstances which made it impracticable to consult and that a protective award of 90 days was
appropriate given that there had been no consultation and the failure to consult resulted from the
reckless failure to consult legal experts on the employment implications of the closure. The fact
that the employee had not suffered actual loss was not capable of amounting to a mitigating
factor justifying a reduction in the period of a protective award that would otherwise be just and
equitable having regard to the seriousness of the employer’s default. The appeal against the

protective award would be dismissed.
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In relation to the unfair dismissal claim, the Tribunal acted unfairly in dealing with the question
of the likelihood of three Claimants being been able to secure a post at another school operated
by the Appellant. The three Claimants were permitted at the hearing to adduce evidence on this
issue at a time when it was known that the Appellant’s witness was unavailable. The Tribunal,
in permitting the evidence to be adduced, expressly recognised the need to ensure that the
Appellant would not be prejudiced. In those circumstances, it was unfair for the Tribunal to deal
with the question of the likelihood of the three Claimants being able to secure the job without
first giving the Appellant the opportunity to adduce evidence. The appeal in relation to the
unfair dismissal claim would be allowed to that extent and the question of the likelihood of the

three Claimants being able to secure the post remitted to a differently constituted Tribunal.
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THE HONOURABLE MR JUSTICE LEWIS

Introduction

1. This is an appeal against a Decision of the Watford Employment Tribunal (EJ Smail
presiding) dated 17 August 2014. By that Decision, the Employment Tribunal made a 90 day
protective  award under section 189 of the Trade Union and Labour Relations
(Consolidation) Act 1992 (“the 1992 Act”) as the Appellant, the employer, had failed to comply
with its duty under section 188 of the 1992 Act to consult in respect of proposed redundancies.
The effect of the protective award was that the Appellant had to pay 90 days remuneration to
each of the Claimants. The Employment Tribunal also found, amongst other things, that three
Claimants, Mrs Cotter, Mrs Williams and Mrs O’Dwyer had been unfairly dismissed as the
Appellant had failed to provide the opportunity of suitable alternative employment in the form of
another teaching job at another preparatory school and the chances of each of the three Claimants

securing the job were, respectively, 40%, 40% and 20%.

2. The appeal concerns the Peterborough and St Margaret’s School (“the School”)
previously operated by the Appellant. Due to declining numbers, the Appellant decided to close
the school and dismiss the staff on grounds of redundancy. It did not consult representatives of

the staff about the proposed redundancies prior to giving the staff notice of dismissal.

3. The Appellant contends first that the Employment Tribunal erred in law by finding that
the obligation to consult imposed by section 188 of the 1992 Act arose on 27 February 2013 as
there was no evidence upon which it could find that the governing body had decided on that date
to close the School. The Appellant also contends that the Employment Tribunal erred in law by

finding that there were no special circumstances rendering it not reasonably practicable to
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consult at that stage. Further the Appellant contends that the Tribunal failed to have regard to the
fact that the Claimants suffered no actual loss as a result of the failure to consult. A separate
issue is whether the appeal in relation to these matters is academic. The Appellant accepts that
the duty to consult arose on later than 25 April 2013 when, on any analysis, a decision was taken
to close the School and to dismiss the staff. The Appellant did not consult at any stage and
accepts that it was in breach of its duty under section 188 of the 1992 Act. In those
circumstances, even if there were any error of law in relation to the finding that the obligation to
consult arose on 27 February 2013, rather than 25 April 2013, the question arises as to whether
any such error of law has any material effect on the decision of the Tribunal. In relation to the
finding on unfair dismissal, the Appellant contends that the Employment Tribunal acted unfairly
in allowing certain Claimants to adduce evidence as to the likelihood that they would have
succeeded in obtaining a post at another of the Appellant’s schools, and then assessing the
likelihood of them obtaining the post, without first permitting the Appellant the opportunity to

put in evidence on that issue.

The Legal Framework

4. Sections 188 and 189 of the 1992 Act provides, so far as material, that:

*188. Duty of employer to consult ... representatives

(1) Where an employer is proposing to dismiss as redundant 20 or more employees at one
establishment within a period of 90 days or less, the employer shall consult about the dismissals
all the persons who are appropriate representatives of any of the employees who may be
[affected by the proposed dismissals or may be affected by measures taken in connection with
those dismissals.

(1A) The consultation shall begin in good time and in any event—

(a) where the employer is proposing to dismiss 100 or more employees as mentioned in
subsection (1) , at least 45 days , and

(b) otherwise, at lest 30 days,
before the first dismissal takes effect.
(2) The consultation shall include consultation about ways of—

(a) avoiding the dismissals,
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(b) reducing the numbers of employees to be dismissed, and
(c) mitigating the consequences of the dismissals,

and shall be undertaken by the employer with a view to reaching agreement with the
appropriate representatives.

(7) If in any case there are special circumstances which render it not reasonably practicable for
the employer to comply with a requirement of subsection [(1A), (2) or (4) the employer shall
take all such steps towards compliance with that requirement as are reasonably practicable in
those circumstances.

188A. ...

189. Complaint ... and protective award

(1) Where an employer has failed to comply with a requirement of section 188 or section 188A,
a complaint may be presented to an employment tribunal on that ground—

(a) in the case of a failure relating to the election of employee representatives, by any of
the affected employees or by any of the employees who have been dismissed as
redundant;

(b) in the case of any other failure relating to employee representatives, by any of the
employee representatives to whom the failure related,

(c) in the case of failure relating to representatives of a trade union, by the trade union,
and

(d) in any other case, by any of the affected employees or by any of the employees who
have been dismissed as redundant.

(2) If the tribunal finds the complaint well-founded it shall make a declaration to that effect and
may also make a protective award.

(3) A protective award is an award in respect of one or more descriptions of employees—

(a) who have been dismissed as redundant, or whom it is proposed to dismiss as
redundant, and

(b) in respect of whose dismissal or proposed dismissal the employer has failed to
comply with a requirement of section 188,

ordering the employer to pay remuneration for the protected period.
(4) The protected period—

(a) begins with the date on which the first of the dismissals to which the complaint
relates takes effect, or the date of the award, whichever is the earlier, and

(b) is of such length as the tribunal determines to be just and equitable in all the
circumstances having regard to the seriousness of the employer's default in complying
with any requirement of section 188;

but shall not exceed 90 days.

(6) If on a complaint under this section a question arises —

(a) whether there were any special circumstances which rendered it not reasonably
practicable for the employer to comply with any requirement of section 188, or

(b) whether he took all such steps towards compliance with that requirement as were
reasonably practicable in those circumstances,
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it is for the employer to show that there were and that he did.”

The Facts
5. The Appellant is a charity which ran three private schools and two nursery schools. The
School was a girl’s school for those aged three to 16. The Respondents to this appeal were 24

members of the teaching staff at the School.

6. The numbers of pupils attending the School had declined over the years from 167 in 2007
to 131 as at January 2013. The projected pupils numbers for September 2103 were uncertain.
The Bursar prepared a draft budget assuming 105 and 115 pupils, and assuming that there would
be a particular increase in fees and salaries. If the number of pupils were 105, there would be a
deficit of approximately £250,000 and if there were 115 pupils, there would be a deficit of
approximately £130,000. The governors were aware of the problems relating to the declining

number of pupils at the School.

7. On 27 February 2013, there was a meeting of the governors. The head teacher, Mrs
Watts, was invited to attend. Mrs Watts was asked to and did address possible options as to how
to enable the School to be kept open or turn the position around during 2013 and 2014. She
addressed a variety of possibilities including changes in the subjects taught, resulting in savings
in staff costs, amalgamation with another school, recruiting extra pupils and altering the age
range of pupils. The Employment Tribunal had the minutes of that meeting and heard evidence

from Mrs Watts and one of the governors.

8. On 25 April 2013, Mrs Watts informed the governors that pupil numbers were now

projected to be 99 for the 2013/2014 academic year. That would result in a deficit in the order of
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£250,000. The governors decided to close the School at the end of the summer term of 2013.
Staff were entitled to a term’s notice. In order to save an extra term’s salary, the governors gave
the staff notice of dismissal on the 29 April 2013 so that their contracts would end on 31 August

2013.

9. The Appellant did not carry out any consultation with the staff prior to the decision to
dismiss. It appears that the governors did not know that they had a legal obligation to consult

when they were proposing to dismiss and did not seek legal advice as to their obligations.

10.  The 24 Claimants brought proceedings in the Tribunal alleging that the Appellant was in
breach of its obligations under section 188 of the 1992 Act. They also brought claims for unfair

dismissal.

The Decision of the Employment Tribunal

11. In relation to the protective award, the Employment Tribunal considered first when the
duty to consult arose. The Tribunal accepted that the final decision to close the School was
deferred to April 2013 but considered that it had to distinguish between a proposal and a final
decision and asked whether redundancies were being proposed as at 27 February 2013. Its

conclusion on that issue was as follows:

“7.16 The position, we find, that had been adopted at this meeting was that unless numbers
improved, which was said to be unlikely, the decision would be made to close the school in April.
That is our finding in respect of the Governors’ position as at 27 February 2013. Unless
numbers improved it would be closed. In our judgment that position amounts to a proposal
under whatever legal test one applies; whether it is the test under Unison v Leicestershire County
Council that something less than a decision that dismissals are to be made but more than a
possibility that they might occur. It meets also the test in UK Coalmining v NUM. A proposal
may not be made out when the closure is mooted as a possibility but only when it is fixed as a
clear, albeit, provisional intention. In our judgment the position that the school will be closed
unless numbers increase was fixed as a clear, albeit provisional intention. Similarly, it meets the
test under Akavan v Fujitsu that the employer’s obligation to consult arises when strategic
decisions on changes have been adopted within a group or undertaking compelling the
employer to contemplate or to plan for collective redundancies. As we say, the decision had been
taken that the school would be closed in April unless numbers improved. That amounted to a
strategic decision on changes adopted within a group of undertaking compelling the employer
to contemplate or plan for collective redundancies. So we have formed the conclusion that on
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any analysis what, in reality, was being proposed here was a proposal to make redundancies.
The proposal is not the final decision — that was to take place in April — redundancies were
certainly being proposed.”

12.  The Tribunal then considered the question of whether there were special circumstances
rendering it not practicable to consult following the decision of 27 February 2013. Two sets of
circumstances were put forward. The first was that consultation would have, as it was put,
sealed the School’s fate as the possibility of closure would have leaked and parents would have
removed their children from the School anyway. The second was that waiting until April 2013
to consult would give the School the best chance of saving itself. The Employment Tribunal’s

conclusion on the first set of circumstances was as follows:

*“7.24 \We reject the premise that it would have been inevitable had consultation taken place that
the teachers would have leaked the possibility of closure in a 30 day consultation period. The
possibility of closure, unless better proposals emerged, is a different concept from informing of
the fact of closure. If the staff were told that they had 30 days to come up with proposals to save
their jobs at the school, and that this was a confidential matter, breach of which would amount
to gross misconduct, we have no reason to believe that it would not have been taken seriously.
Furthermore, this argument cannot amount to special circumstances because it could apply to
very many proposals to close down a business. Routine situations would be treated as special
circumstances if, for example, employers were allowed to say that they could not consult
because of the risk of leaking the news to supplies and customers, such that suppliers would not
supply and customers would remove their business. These are not special circumstances, they
are standard circumstances.”

13.  The Employment Tribunal stated that by not consulting the staff, the governors missed
the opportunity of considering any proposals that the staff might make. As to the suggestion that
waiting until April 2013 to consult gave the School the best chance of survival, the Employment
Tribunal considered that that was not a special circumstance. Furthermore it rejected the premise
underlying the submission as the decision would have been informed by anything that the

teachers said.

14.  The Employment Tribunal noted that the Appellant contended that the proposal to
dismiss was first made in April 2013. The Employment Tribunal rejected that but it considered

whether or not there were special circumstances which meant that it was not practicable to
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consult in April 2013. The special circumstances were said to be the need to serve notice in
April in order to avoid giving an extra term’s notice to the staff. The point being made by the
Appellant was that if it consulted for 30 days after the April 2013 meeting and before giving
notice of dismissal, that would have meant that notices of dismissal could not be given until after
the start of the next term. As staff were entitled to one term’s notice, that would have meant that
the staff would have been paid until 31 December 2103 rather than 31 July 2013. The

Employment Tribunal said this:

“7.28 The respondent contends that the proposal to dismiss was first made in April. We have
already rejected that contention. But if we are wrong we deal with the special circumstances
defence put forward in respect of April which was the need to avoid an extra terms notice, these
teachers being entitled to a while terms notice. The premise of the argument is, that if one waits
until the end of one term to make proposals, one need not consult because of the special
circumstances then of having to pay an extra terms notice. These are not special circumstances;
they are standard contractual obligations relating to the notice to terminate legal relationships;
it could be landlord and tenant; it could be supplier contracts; it could be a whole host of such
notice periods and this is whether or not the respondent, as Mr Goodfellow sought to emphasise,
is a charity. Furthermore, and fundamentally, in terms of reasonable practicability, had this
matter been dealt with competently, legal advice would have been taken and would have been
given such as to ensure that consultation took place 30 days before the time to give notice. On
this basis, consultation could have started towards the end of March. The respondent’s position
on reasonable practicability is, in our judgment, wholly fallacious.”

There is no appeal against that finding

15. The Employment Tribunal therefore decided to exercise its discretion to make a
protective award by reason of the Appellant’s failure to consult. In terms of the length of time of
the protective award, the Employment Tribunal referred to the Court of Appeal decision in Suzi
Radin [2004] IRLR 40. It set out the five matters referred to in paragraph 45 of that judgment.
It concluded that the period of the protective award would be 90 days. It noted that there was no
consultation prior to the decision to dismiss (and, indeed, the subsequent purported consultation
carried out in June 2013 was a sham). It considered that there had been a complete disregard of
the statutory obligation to consult. It noted that, if as seemed likely, the governors did not know
about the obligation to consult under section 188 of the 1992 Act, the explanation for ignorance
was the result of a reckless failure to consult relevant legal experts of the employment
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implications of the possibility of the closure of the School. The Employment Tribunal also noted
that the Appellant had submitted that the matters which they said amounted to special
circumstances also amounted to mitigating circumstances. The Tribunal considered that
confidentiality would not have been breached if the staff had been given the appropriate
warnings about not leaking information and that the governors lost the benefit of consultation.

The Tribunal did not consider that these were mitigating features.

16. In relation to the unfair dismissal, they found that the dismissals were unfair. The
Claimants accepted that the reason for the dismissal was redundancy which was a potentially fair
reason for dismissal pursuant to section 98 of the Employment Rights Act 1996 (“ERA”).
However, certain Claimants contended, amongst other things, that the selection process used in
the redundancy exercise was unfair because of the failure to offer them a chance of alternative
employment. There was a post available at one of the Appellant’s other schools. The
Employment Tribunal found that it was unfair not to ring-fence that job for the redundant
employees from the School. Had it done so two Claimants, Mrs Williams and Mrs Cotter, would
each have had a 40% chance of obtaining that post and Mrs O’Dwyer had a 20% chance of
obtaining that post. The Appellant seeks to appeal the findings of the Employment Tribunal on

the likelihood of those three Claimants being offered the post.

The Issues
17.  Against that background, and in the light of the grounds of appeal, the skeleton
arguments and oral submissions made on behalf of the parties, the issues that arise are as

follows:
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(1) Did the Tribunal err in finding that the obligation to consult arose on 27 February 2013 as
there was no evidence upon which Tribunal could have found that the governors had decided to
close the School at that meeting on the basis that any increase in pupil numbers was unlikely?;
(2) Did the Tribunal err in finding that there were no special circumstances making it
impracticable to consult in February 2013?;

(3) Did the Tribunal fail to have regard to relevant mitigating circumstances, namely that the
Claimants had not suffered any actual financial loss, when fixing the period of the protective
award?

(4) In any event, would any error of law, if there were one, in relation to whether the obligation
arose on 27 February 2013 be material, given that the Appellant accepted that it should have
consulted after it took the decision to close the School on 25 April 2013 and did not do so?; and
(5) Did the Employment Tribunal act unfairly in deciding the likelihood of three particular

Claimants obtaining the post at the Appellant’s other school?

The Protective Award

18.  The first four issues relate to the protective award and can be taken together. The
Appellant contends that, properly understood, in the context of the closure of a business, the
obligation to consult under section 188 of the 1992 Act only arises when the decision to close
has been taken, not when the employer is proposing to make a decision to close. In the present
case, the Appellant contends that the decision to close the School was not taken until 25 April
2013 and it was only on that date that the obligation to consult arose. The Appellant contends
that there was no evidence upon which the Employment Tribunal could conclude that the
decision had been taken on 27 February 2013 to close the School unless numbers improved

“which was said to be unlikely”. It contends that that there was no evidence that any person had
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said that an increase in numbers was unlikely. The Appellant therefore contends that the

Tribunal erred in finding that the obligation to consult arose on 27 February 2013.

The Date Upon Which The Obligation to Consult Arose

19. By way of background, Article 2(1) of Council Directive 98/59/EC of 20 July 1998 on
the approximation of the laws of the Member States relating to collective redundancies (“the
Directive”) provides that where an employer “is contemplating collective redundancies” he shall
begin consultation. That is implemented by section 188 of the 1992 Act which provides that
where “an employer is proposing to dismiss as redundant 20 or more employees” at one
establishment within a period of 90 days or less, he must consult. There has been debate about
the precise circumstances which must exist to trigger the obligation to consult and whether the

provisions of section 188 of the 1992 Act fully implement the provisions of the Directive.

20.  The possible different tests applicable when it is proposed to close a business are

conveniently summarised in United States of America v _Nolan [2011] IRLR 40 where the

Court of Appeal identified the question at paragraph 57 as follows:

“whether the consultation obligation arises (i) when the employer is proposing, but has not yet
made, a strategic business or operational decision that will foreseeably or inevitably lead to
collective redundancies; or (ii) only when that decision has actually been made and he is then
proposing consequential redundancies?”

21. If it were the former test, then decisions such as those in UK Coal Mining Ltd. v

National Union of Mineworkers (Northumberland Area) [1998] IRLR 4 were correct. If it

were the latter, then UK Coal was not correctly decided. The Court of Appeal considered that
the previous decision of the Court of Justice of the European Union in case C-44/08 Akavan

Eritysialojen Keskuslitto AEK RY v Fujitsu Siemens Computers OY [2010] ICR 444 was

uncertain on the issue and referred questions for a preliminary ruling to that Court. In the event,
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the Court of Justice considered that the obligation did not apply in the circumstances in issue in

that case and the question of the proper interpretation of the Akavan case remains unresolved:

see United States of America v Nolan [2014] ICR 685.

22.  The Tribunal in the present case considered that the Appellant had decided at the meeting
on 27 February 2103 that the School would be closed in April unless numbers improved, which
was said to be unlikely. The Tribunal considered that whichever test was adopted, the obligation
to consult arose on 27 February 2013. The decision satisfied, for example, the test in UK Coal
that closure was a “fixed, clear, albeit provisional intention”. It satisfied the test based on the

alternative interpretation of the decision in Akavan as the decision of 27 February 2013

amounted to a “strategic decision on changes ... compelling the employer contemplate or plan
for collective redundancies”. The Appellant accepts that if the decision on 27 February 2013
could properly be characterised as a decision to close the School in 27 February 2013 unless
numbers improved, either test would be satisfied. However, the Appellant submits that the
Tribunal erred in characterising the decision of 27 February 2013 in that way. The Appellant
submits that there is no evidence that that is what was decided. Rather, it is submitted, the
governors decided that the question of viability could only be determined once the figures for
pupil numbers were known, which would not be until April 2013, and a decision on closure
could not be taken until that date. In effect, Mr Goodfellow on behalf of the Appellant
submitted, if the figure was the higher number of 115, with a deficit of £130,000, the governors

thought the School could continue.

23. In my judgment, the Tribunal were entitled to conclude on the evidence before them that
the governing body had decided on 27 February 2103 that the School would close in April unless

numbers improved. That is consistent with the minutes of the meeting of 27 February 2013
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which were summarised at paragraph 7.11 of the Tribunal Decision. The minutes record that the
Headteacher was unable to provide the Board of Governors with any solutions that would solve
the shortfall of pupils in the coming year. The projected figures led to a deficit of approximately
£130,000 or £250,000 depending on the figures. One of the governors made it clear that the
Appellant could not accommodate that. Other solutions to closure were discussed but were not
viable. The Headteacher was asked if the School had reached a situation where it was not viable
and admitted that it had. The numbers of pupils in the forthcoming academic year would be
known in early April 2013. In those circumstances, the Tribunal were entitled to conclude that
the decision that was reached in February 2013 was to close the School in April 2013 unless
numbers improved. Further, the Tribunal was entitled to reach the conclusion that the governors
considered it unlikely that numbers would improve. While the Appellant contends that there was
no evidence that “it was said” that an increase in numbers was unlikely, it is clear, reading the
Tribunal Decision fairly that it was not saying that someone actually said, that is used those
precise words, that an increase in numbers was unlikely but rather that that was what was
considered to be the position. The Headteacher had said that she could not offer any solutions
that would solve the short-fall of pupils at the School. She had said the School had reached the

stage where it was no longer viable.

24, In the circumstances, therefore, the Tribunal was entitled to conclude that a decision had
been taken on 27 February 2013 to close the School. Whichever test is applied, the obligation to
consult, therefore, arose on 27 February 2103 (subject to the question of special circumstances).

It is not necessary, therefore, to express a final conclusion on which test applies.
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Special Circumstances
25. In relation to the question of special circumstances, these are circumstances that are out

of the ordinary, something uncommon: see The Bakers Union v Clarks of Hove Limited

[1978] IRLR 366 at paragraph 16. The Appellant contends that the Tribunal erred in substituting
its view for that of the Appellant as to whether consultation after the decision of February 2013
would seal the fate of the School in that the information about possible closure would leak,
parents would remove their children from the School and that ensure that the School ceased to be
viable. Further, the Appellant submits that the Tribunal erred in rejecting the argument that

waiting until April 2013 would give the School the best chance of saving itself.

26.  There is an artificiality in the arguments advanced on behalf of the Appellant in this
regard. The Appellant did not consult the staff about proposed redundancies arising if the School
closed because it did not know that it was under an obligation to do so. The Appellant did not
take a decision that it could not begin consultations in February or March 2013 because it was
afraid that the consequences of informing the staff would inevitably be leaked and lead to parents
removing children from the School. It did not take the view that leaving consultation until April
2013 would give the School the best chance of saving itself. Indeed, it did not consult in April
(or ever). The Appellant never addressed its mind to those issues at the time. Rather, the
Appellant is submitting that if it had thought about the matter, it would have decided not to
consult because the risk of the information being leaked and leading to the closure of the School
or that waiting until April 2013 was preferable and the Tribunal should not substitute its

assessment of the evidence for the ex post facto assessment of the Appellant on those matters.

27.  First, in my judgment, section 188(7) of the 1992 Act is looking at the actual events

which occurred and deciding whether or not those events rendered it not reasonably practicable
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to consult. It provides a limited exception to the obligation to consult when the circumstances
prevailing at the time, which were out of the ordinary run of events, made it impracticable for
consultation to occur. The section is not concerned with what an employer might, with
hindsight, have thought about consultation if the employer had addressed its mind to the question
at the relevant time. The fact that the employer subsequently identifies what it might have
thought about the practicabilities of consultation, if it had thought about consultation at the
relevant time, is not a special circumstance which rendered it impracticable to consult within the
meaning of section 188(7) of the 1992 Act. That view is reinforced by section 189(6) of the
1992 Act. That section contemplates that where a question arises as to whether there were
special circumstances which rendered consultation impracticable, it is for the employer to show
that there were such special circumstances. That, again, indicates that the exercise contemplated
by section 188(7) of the 1992 Act is an historic one, considering what the actual circumstances
were at the time when consultation should have occurred and if it was those circumstances which

rendered consultation impracticable.

28.  Secondly, and in any event, the Tribunal was entitled on the evidence before it to
conclude that it was not inevitable that information would have been leaked. As the Tribunal
concluded, it would have been possible to tell the staff they had 30 days to produce proposals to
save their jobs at the School, that this was a confidential matter and breach would be gross
misconduct and if so the employees would have taken that seriously (see paragraph 7.24 of the
judgment, set out above). Similarly, the Tribunal was entitled to conclude that not starting
consultation until April 2013 in order to give the School the best chance of survival was not a
special circumstance. There is no error of law or perversity in its decision in respect of special

circumstances. The decision was one open to the Tribunal on the material before it.
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29.  The Appellant relies upon the decision in Hamish Armour v Association of Scientific,

Technical, Managerial Staffs [1979] IRLR 24. At paragraph 9, the Employment Appeal

Tribunal warned against Tribunals substituting their own business and commercial judgment for
that of the company in deciding when the company should have gone into liquidation. That was
said in a context where the company were anticipating that a government loan would be
forthcoming and would enable the company to avoid insolvency but the Tribunal considered that
the company should have appreciated that it would be unlikely to obtain the second loan. The
situation here is different, as explained above. The Appellant did not make a commercial or
business decision on 27 February 2013 not to consult because of the perceived risks of doing so.
Rather, the Appellant is submitting that if it had thought about the matter, it would have decided
not to consult because of the risk of the information being leaked and the Tribunal should not
substitute its assessment of the evidence for the ex post facto assessment of the Appellant on that
matter. That is not the situation, and not the kind of substitution, that the decision in Hamish

Armour is concerned with.

30.  The Appellant further contends that the Tribunal erred in concluding that the risk that the
leaking of information about a possible closure could not be a special circumstance as that could
apply to very many proposals to close down a business. It emphasises that the business here was
an independent school and there may be particular circumstances about parents having
confidence in the ability of a school to provide a long-term education for their children. |1
recognise the argument that there may be particular situations, or particular types of business, in
which leakage of information about a possible closure of the business might be a special

circumstance. As the Court of Appeal observed in The Bakers Union v Clarks of Hove Ltd in

the context of insolvency, whether something amounts to special circumstances may depend

upon the particular facts of the case. In the present case, however, the Tribunal reached its
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decision on the view that the possibility of information leaking in this case would not amount to
a special circumstances for the reasons it gave, and not simply because of any view as to whether
such a possibility could ever amount to a special circumstance. In those circumstances, the

decision of the Tribunal would not, in any event, be flawed.

The Length of the Protective Award - Mitigating Factors

31.  The Appellant contends that the Tribunal erred when deciding the length of the protective
award as it failed to consider relevant factors such as the amount of loss suffered by the
employees in consequence of the failure to consult, whether the failure was deliberate and
whether the Appellant genuinely considered whether consultation after the February 2013
decision would have sealed the School’s fate or delaying consultation until April 2013 would
represent the best chance of saving the School. In relation to the question of any loss suffered by
the employees, the Appellant’s submission is that notice was given on 29 April 2013 and the
notice period extended to 31 July 2013. Even if there had been consultation over 30 days in
February and March 2013, notice of dismissal would still have been given on 29 April 2013 and
the Claimants would, and did, receive their salary for a period covering both any consultation
period and any notice period. The failure to consult, submits the Appellant, did not result in any
loss to the Claimants and the absence of any loss is a mitigating factor which should have

reduced the period of the protective award.

32, First, section 189(4) of the 1992 Act provides that the protected period is to be of such
length as the Tribunal considers to be “just and equitable in all the circumstances having regard
to the seriousness of the employer’s default in complying with section 188”. Secondly, the Court

of Appeal has considered the meaning of section 189 of the 1992 Act in Suzi Radin v GMB
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[2004] ICR 893. Gibson LJ (with whom Laws and Longmore LJJ agreed) held at paragraph 26

that the focus:

*“is not on compensating the employees but on the default of the employer and its seriousness
which governs what is just and equitable in the circumstances. | find it impossible to see how
compensation for loss could be implied into the statutory provisions, given that the award, if one
is to be made, is across the board for all employees falling within a particular description, as
distinct from an individual award.”

33.  Against that background, Gibson LJ identified the following five factors at paragraph 45
that Tribunals should take into account when deciding whether to make a protective award and

the period of any protective award, namely:

“(1) The purpose of the award is to provide a sanction for breach by the employer of the
obligations in section 188: it is not to compensate the employees for loss which they have
suffered in consequence of the breach.

(2) The tribunal have a wide discretion to do what is just and equitable in all the circumstances,
but the focus should be on the seriousness of the employer's default.

(3) The default may vary in seriousness from the technical to a complete failure to provide any
of the required information and to consult.

(4) The deliberateness of the failure may be relevant, as may the availability to the employer of
legal advice about his obligations under section 188.

(5) How the tribunal assess the length of the protected period is a matter for the tribunal, but a
proper approach in a case where there has been no consultation is to start with the maximum
period and reduce it only if there are mitigating circumstances justifying a reduction to an
extent which the tribunal consider appropriate.”

34. In my judgment, it is not open to a Tribunal to treat the fact that one or more employees
has not suffered actual loss as a result of the failure to consult as a mitigating factor justifying a
reduction in the length of the protective award that would otherwise be just and equitable having

regard to the seriousness of the employer’s default.

35.  The Appellant relies upon the observations of the Employment Appeal Tribunal in

Sweetin v Coral Racing [2006] IRLR 252. That case concerned a failure to comply with an

obligation to consult under the relevant regulations in the context of a transfer of an undertaking.

The relevant regulation provides for the Tribunal to order the employer to pay appropriate
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compensation to the transferee which was defined as such sums (not exceeding 13 weeks pay) as
the Tribunal considers just and equitable having regard to the seriousness of the failure of the
employee to comply with his duty. The Employment Appeal Tribunal considered that the duties
to consult imposed by section 188 of the 1992 Act and the regulations relating to the transfer of
undertakings reflected each other and a similar approach ought to be taken to the interpretation
of both sets of provisions. The Employment Appeal Tribunal considered that the use of the
words “just and equitable” would entitle a Tribunal to take account of any actual loss that an
employee had suffered as a result of a failure to consult in determining the appropriate

compensation and, to that extent, actual loss was not wholly irrelevant.

36. I accept the submissions of Mr Wagner for the Respondents on this issue, namely that, at
most, these obiter dicta indicate that the fact that an employee has suffered actual loss may be
relevant to determining the period of any protective award. That is, they indicate that either the
penal nature of such award, or the need to reflect any actual loss suffered, may justify fixing an
award at a particular level. | express no view on whether that view is correct in the context of
the regulations on transfer of undertakings or whether, if it is, that approach is applicable to
section 189 of the 1992 Act. However, the fact that the employees concerned have not suffered
any actual loss is not capable of being a mitigating factor justifying the reduction of the period of
a protective award that is otherwise just and equitable having regard to the seriousness of the

employer’s fault.

37.  Secondly, in any event, the Tribunal here were entitled to focus on the penal nature of
any sanction for breach. The Tribunal were well aware of, and cited, the relevant guidance in the
decision in Suzie Radin. The Tribunal knew that the employees in question had not suffered

any loss. They took account that there had been no consultation here. There was a complete
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failure to comply with the obligation to consult under section 188 of the 1992 Act. That was
likely to result from ignorance because of a reckless failure to consult relevant legal experts. The
Tribunal was aware that the Appellant had not deliberately decided to breach its legal
obligations. The Tribunal considered, and rejected, the argument that the special circumstances
relied upon in relation to section 188(7) of the Act nevertheless amounted to mitigation. In all
the circumstances, the Tribunal did have regard to relevant considerations and was entitled to
conclude that the appropriate period for the protective award should be 90 days. For all those

reasons, the grounds of appeal in relation to the protective award fail.

The Academic Nature of the Appeal

38. Even if there had been any error on the part of the Tribunal in relation to its finding that
there had been a failure to consult following the decision of 27 February 2013 (and, in my
judgment, there is no error), any such error would be immaterial in the circumstances of the

present case.

39.  The fact of the matter is that the Appellant accept that, at the latest, the obligation to
consult arose when it decided on 25 April 2013 to close the School and redundancies were
contemplated. The Appellant accepts that it did not consult at that stage. The Tribunal found
that the circumstance relied upon as rendering it impracticable to consult - namely that the
Appellant wanted to give notice to dismiss by 29 April 2013 to avoid becoming liable for another
term’s salary as it would if notice was given after that date - was not a special circumstance
within the meaning of section 188(7) of the 1992 Act. There is no appeal against that finding.
The same factors justifying the making of a protective award for 90 days apply in relation to the
period after 25 April 2013. There was no consultation. There was a complete failure to comply

with the obligation to consult due to ignorance arising from a reckless failure to consult relevant
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legal experts. The position in relation to actual loss by the employees could not amount to a
mitigating factor justifying a reduction in the period of the protective award. Indeed, on the
facts, the employees would have suffered actual loss if the decision triggering the obligation to
consult arose after the decision taken at the meeting on 25 April 2103. Then there should have
been 30 days consultation. That would have taken the Appellant past the 29 April 2013 and it
would have had to give a further term’s notice, so that the contracts of employment would have
ended on 31 December 2013 not the 31 July 2013. In all the circumstances, therefore, even if
there had been an error (which there was not), that would not have been material and the same
result, and the same 90 protective award, would have been made. For those separate, and
additional reasons, the appeal against the protective award would have been dismissed, applying

Jafri v Lincoln College [2004] 3 WLR 933.

The Fifth Issue - Procedural Unfairness and the Unfair Dismissal Claim

40.  The Appellant appeals against the finding that it failed to provide the opportunity of
suitable employment in the form of a particular teaching post at another of its schools and, in
particular, that two of the Claimants, Mrs Cotter and Mrs Williams, each had a 40% chance of

securing the post and a third, Mrs O’Dwyer, had a 20% chance of securing the post.

41.  The background is this. The employees had complained that their dismissal was unfair in
that the selection procedure for selecting those to be made redundant was unfair. In particular,
they contended that the Appellant had failed to taken steps to secure alternative employment for
particular staff at the School. There was a teaching post available but the Appellant took no
steps to make that post available to, or even inform, staff at the School about the vacancy. Even
if staff should have been given adequate opportunities to apply for the vacant post, there would

still have been an issue as to which employee, if any, would have been likely to secure the post.
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That in turn, depended upon whether particular staff members were likely to apply for the post
and their suitability for the post. If employees would not have applied, or would not have been
suitable, then they would not have suffered any loss by reason of any failure to secure the

availability of the post and any compensation for unfair dismissal would have been reduced

applying the principles in Polkey.

42. A preliminary hearing was held on 26 February 2014 and case management orders made.
The case management summary noted that the issues to be considered at the first hearing
including whether “the respondents failed to taken any or adequate steps to offer the claimants
suitable alternative employment”. The case management summary also noted that, in order to
avoid unnecessary expense, a number of remedial issues would be considered at the first hearing
including “the extent of any ‘Polkey’ reduction in compensation”. The case management orders
provided that evidence in chief would be given by reference to written statements and that those

should be exchanged on or before 20 June 2014.

43.  On that basis, the question of whether adequate steps had been taken to offer
employment, and the likelihood of any particular Claimant being able to secure the available
post, should have been dealt with by witnesses for the Claimant employees and the Appellant
employer. In the event, the case management summary had noted that the complaints of one
Claimant, Mrs Mote, would be heard as it were a lead case. Mrs Mote’s evidence could, and it
appears, did deal with the question of whether steps should have been taken to offer the available
post to staff at the School who were being dismissed, and in particular, whether the post should
have been ring-fenced and made available, in the first instance, to those staff. Mrs Mote could
not, of course, give evidence on whether other employees would have applied for the post or

their particular suitability for the post.
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44, It appears that the Claimant realised the need to put in further witness statements dealing
with their particular position at some stage early in the hearing after the matter was raised with
the Tribunal. The Appellant indicated that it would not be able to respond to any new evidence

on those matters as the witness they would have called was not available during that week.

45.  The Claimants applied for permission to adduce the witness statements out of time. The
Employment Tribunal recognised the difficulty that the Appellant would be placed by allowing

late evidence to be adduced. It decided to admit the evidence and said this:

“We’re going to allow this evidence. There is a certain amount of confusion caused by treating
Mrs Mote as the lead claimant, but that certainly is the CMD order. It does seem highly likely
that the other Cs have not been as detailed for that reason. They thought they could rely upon
her statement. Mrs Mote does make the point at paragraph 33 that these two posts were not
ring-fenced in the redundancy process. By implication she makes that point. It is clearly pleaded
in the amended particulars of claim. So the Respondent is on natice that this point was going to
be made. Mrs Mote was treated as the lead claimant. Her own position on the evidence may well
differ from other claimants who had expectation of having this role ring-fenced for them but
that’s a matter as between the claimants as to who was most likely to get this job. We will
ensure that Respondent is not prejudiced in terms of likelihood. The pounds, shillings and pence
exervise we will reserve if necessary to the remedy hearing. But | think it is relevant at this stage
of the hearing to identify those claimants who have a legitimate unfair dismissal argument that
these posts were not ring-fenced for their possible benefit in the redundancy procedure. Right
50, do you need time?”

46.  The Employment Tribunal did, however, deal with the question of the likelihood of
individual employees securing the available post in its decision, notwithstanding the fact that the
Appellant had not had the opportunity to put its evidence in reply to the evidence of the
Claimants. It went on to make findings as to the likelihood, in percentage terms, that three of the

Claimants would have secured the post.

47. In all the circumstances, in my judgment, it was procedurally unfair for the Tribunal to
deal with the specific question of the likelihood of individual Claimants securing the post. That
was an issue that the case management summary envisaged would be dealt with at the first
hearing. However, neither the relevant Claimants nor the Appellant had adduced evidence
dealing with that matter. If the matter had been dealt with on that basis, the relevant Claimants
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would not have had evidence available to support their claim that they would have secured the
post. The Claimants were, therefore, given permission at the hearing to adduce evidence. The
Appellant had indicated that it would not be in a position to deal with the new evidence as the
relevant witness they wished to call was away. The Tribunal had expressly recognised the need
to ensure that the Appellant was not prejudiced in respect of the issue of the likelihood of
particular Claimants securing the post, although it recognised that it could deal with the general
issue of whether the procedure for selecting employees for redundancy was unfair because steps
should have been taken to ensure that the post was ring-fenced during the redundancy process.
In those circumstances, it was unfair for the Tribunal to consider the particular question of the
likelihood, in percentage terms, of Mrs Williams, Mrs Cotter and Mrs O’Dwyer obtaining the

post.

48.  To that extent only, the appeal will be allowed. Paragraph 5 of the findings says that;

“The respondent failed to provide the opportunity of suitable alternative employment in the
form of the Year 2 job in the preparatory school to Mrs Cotter, Mrs Harrison and Mrs
O’Dwyer. Their chances of securing the job were respectively Cotter 40%; Harrison 40%; and
O’Dwyer 20%.”

The finding says Mrs Harrison but the text of the judgment refers to Mrs Williams.

49.  The only issue that needs to be remitted for reconsideration is the finding in the second
sentence. On the first issue, the Tribunal made it clear that the issue of whether the Appellant
had failed to provide suitable alternative employment was an issue to be considered at the
hearing. It found that the post should have ring-fenced for the redundant employees at the
School. It is only the specific findings on the likelihood, in percentage terms, of Mrs Williams,

Mrs Cotter and Mrs O’Dwyer that needs to be remitted.
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50. In the particular circumstances of this case it is appropriate to remit that issue to a

differently constituted Tribunal, having regard to the principles set out in Sinclar Roche &

Temperley v Heard [2004] IRLR 763. In the present case, the Tribunal has determined the

issue of the likelihood of particular Claimants being able to secure the post, albeit without
hearing the evidence from the Appellant on that issue. It would be difficult for a Tribunal in

those circumstances to start afresh, and put its earlier decision to one side.

51.  There is one final issue. There has been a remedies hearing and, 1 am informed, the
Tribunal has made an award of compensation for the three employees based upon the findings
that it made at the first hearing. There has been no appeal against those awards. The question
arose as to whether allowing an appeal against the findings on likelihood would have any effect,
given that the orders awarding compensation have been made and will stand unless reconsidered
or set aside on appeal. Both parties considered that there may be mechanisms available, such as
applying to the Tribunal to reconsider its decision in the interest of justice in the event that
different conclusions were reached on the issue of likelihood by a different Tribunal, or,
possibly, seeking permission to appeal out of time. In the circumstances, it is, therefore,
appropriate to allow the appeal on the issue relating to the likelihood of the three particular

Claimants being able to secure the post.

Conclusion

52. In the particular circumstances, of this case, the duty to consult under section 188 of the
Act arose on 27 February 2013 as the Tribunal was entitled to conclude, on the evidence before
it, that it was on that date that the Appellant decided to close the School, subject to the possibility
of the numbers of pupils increasing. The Tribunal was entitled to conclude that there were no

special circumstances rendering it impracticable to consult. The Tribunal was further entitled to
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conclude that a protective award of 90 days was appropriate given the particular circumstances
of this case. In any event, as the Appellant accepted, it had not consulted even when it finally
decided to close the School on 25 April 2013 and it has not appealed against the finding that
there were no special circumstances rendering it impracticable at that stage to consult. The
factors justifying a protective award of 90 days remained unchanged. Even if there had been any
error in relation to the finding that the duty to consult arose on 27 February 2013 (and there is no
such error), that would not have been material as the Tribunal would have made a 90 day
protective award in any event given the admitted breach of the duty to consult. The appeal in

relation to the protective award is dismissed.

53.  The Tribunal did act unfairly in relation to the particular issue of the likelihood, in
percentage terms, that three particular Claimants would have been able to secure an alternative
post at one of the Appellant’s other schools. The relevant Claimants’ evidence on this issue was
admitted during the hearing, when it was known that the witness for the Appellant who would
have dealt with the issue was unavailable and the Tribunal itself indicated that, while it would
allow the Claimants’ evidence to be admitted, it would ensure the Appellant was not prejudiced
on the issue of the likelihood of those Claimant being able to secure the post. In the
circumstances, it was unfair of the Tribunal to make specific findings on the likelihood of the
three Claimants being able to secure the post without giving the Appellant to adduce its evidence
on this issue. The appeal in relation to the unfair dismissal claim will be allowed to that extent
and the issue of the likelihood of those particular Claimants being able to secure the post will be

remitted to a differently constituted Tribunal for consideration.
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