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Information Regulations 2004

The appellant requested the University of Cambridge to provide information about the Fifth Assessment Report by
the Intergovernmental Panel on Climate Change (IPCC), including copies of reports by Professor Wadhams (who
was an employee of the University) as Review Editor for the IPCC, and other information relating to those reports.
The University refused the request on the basis that it did not hold the information under the Freedom of
Information Act 2000 (FOIA) or the Environmental Information Regulations 2004 (EIR), as Professor Wadhams’
work for the IPCC did not form part of his University duties. The Appellant complained to the Information
Commissioner who decided that the request for the copies of the reports had been correctly dealt with under EIR and
the other requests under FOIA, and rejected his complaint. The Commissioner decided that the information was not
physically in the University’s possession but that, even if it was, it was not held to any extent for the University’s
own purposes. The First-tier Tribunal (F-tT) refused the Appellant’s appeal. It accepted the Commissioner’s
classification of the requests under the EIR and FOIA and that the University did not hold the information under
either legislation. The tribunal said that the requested information had been received, held or produced by Professor
Wadhams as a private individual on behalf of the IPCC and that the precise location at which he carried out that role
was immaterial. Mr Holland appealed to the Upper Tribunal.

Held, dismissing the appeal, that:

1. regulation 3(2)(a) EIR requires that the information is in the authority’s possession and produced or
received by it. The Appellant’s submission that information was “produced or received by” the authority for the
purpose of regulation 3(2)(a) if it was received by means of an electronic communication on an authority’s computer
system would render that phrase superfluous (paragraph 45);

2. the correct approach to regulation 3(2)(a) requires a factual determination as to how the information came
to be in the possession of the authority. The question is whether the information was produced or received by means
which were unconnected with the authority, for example by an individual in their personal or other independent
capacity, or whether it was produced or received by means which were connected with the authority, for example by
someone acting in their professional capacity in relation to the authority (such as an employee of the authority). The
connection must be such that it could be said that the production or receipt of the information is attributable to
(“by”) the authority (paragraph 48);

3. that approach is consistent with the Aarhus Convention and EU Directive 2003/4/EC. These instruments
clearly limit the scope of the right of access to information to that which is held by public authorities as defined.
They do not provide for a general right to all environmental information regardless of the circumstances in which it
arose or exists (paragraph 49);

4. Obiter, the F-tT correctly accepted the Commissioner’s conclusion (which was not challenged by the
Appellant in the First-tier Tribunal proceedings) that FOIA applied to all the requests except the first. The other
information related to administrative matters which were incidental to the production and handling of the reports and
were not within any part of the definition of environmental information. In any event the First-tier Tribunal’s
decision that the information was not held by the University would have applied to all parts of the request even if
they had been addressed under the EIR (paragraphs 36 to 38).

DECISION OF THE UPPER TRIBUNAL
(ADMINISTRATIVE APPEALS CHAMBER)

Mr Holland appeared in person.
Ms Laura John of counsel appeared for the Information Commissioner.
Mr Tom Cross of counsel appeared for the University of Cambridge.
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DECISION
The appeal is dismissed.
REASONS FOR DECISION
Introduction
1. Mr Holland appeals against a decision of the First-tier Tribunal that information which he

had requested from the University of Cambridge was not “held” by it under the Environmental
Information Regulations 2004 (S1 2004/3391). The main point in the appeal is whether, as Mr
Holland submits, the mere fact of physical possession of information, regardless of its
connection to the public authority in question, is sufficient to satisfy the test. I conclude that it is
not.

Background

2. The Intergovernmental Panel on Climate Change (IPCC) was established in 1988 under
the auspices of the United Nations to assess information relevant to the risk of anthropogenic
climate change. The IPCC periodically publishes reports on the latest research in the field. The
reports are a result of a process involving separate working groups, each covering different
aspects of climate change. To date the IPCC has produced five such reports, AR1 — AR5, the last
being in 2014.

3. Professor Wadhams is Professor of Ocean Physics and Head of the Polar Ocean Physics
Group in the Department of Applied Mathematics and Theoretical Physics at Cambridge
University (the University). He is a Review Editor for the IPCC’s Working Group 1 (WG1). This
is an unpaid, honorary role. To obtain the role, he applied to the Department for Energy and
Climate Change (DECC). He was then nominated by the Government to the IPCC and finally he
was selected by the IPCC. In his application form to DECC, Professor Wadhams listed his
University postal and email addresses among his contact details. His name appeared on the IPCC
website along with his institution, the University of Cambridge. As a Review Editor, Professor
Wadhams prepared reports for WG1 on its draft contribution to the IPCC’s Fifth Assessment
Report, AR5.

4. On 12 November 2013 Mr Holland wrote to the University of Cambridge requesting the
following information:

“1. A copy of any and all AR5 WG1 Review Editor’s Reports held by the University.
2. Any instructions held relating to the preparation and submission of the Reports.

3. Any instructions held relating to the retention, disclosure or deletion of paper or
electronic copies of the Reports.

4. Information held on which UK government departments if any have received from the
University copies of the reports.

5. In the event that you refuse to disclose any of the Review Editors Reports that you do
hold, please provide any information that you hold indicating that the Review Editors
Reports will be published by you or elsewhere at some date after your response.”

5. On 10 December the University responded stating that the information was neither held
by the University under the Freedom of Information Act 2000 (FOIA) nor in its possession under
Environmental Information Regulations 2004 (EIR). The University said that Professor
Wadhams’ role “was not connected to his contractual employment by, or professional role
within, the University”. Mr Holland challenged this refusal. The University reviewed its position
and in a letter dated 9 January 2014 the University said that it had dealt with request 1 under the
EIR and requests 2-5 under FOIA. In relation to request 1, the University said:
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“...Professor Wadhams ... stated that the work undertaken for the IPCC had been
undertaken by him personally on a voluntary basis and that he considered the AR5 WG1
Review Editors’ Reports (‘the Reports’) to be confidential to the IPCC Secretariat. This
work does not form part of his University duties; consequently even if the information
sought were held within the University, it is not held to any extent for its own purposes.
Professor Wadhams’ statement is confirmed by the IPCC website which states that
‘Thousands of scientists from all over the world contribute to the work of the IPCC on a
voluntary basis’ ... It is not suggested that such contributions are made by or on behalf of
the institutions in which such scientists are based. Based on this, I conclude that the
information requested in your question 1 is not in the University’s possession under the
EIR because it is not being held to any extent for the purposes of the University of
Cambridge...”

6. The University reached the same conclusion in respect of requests 2 and 3. In relation to
request 4, it said that the University had not forwarded the Reports to any UK Government
departments. In relation to request 5 the University provided advice and assistance pursuant to
section 16 FOIA by identifying that the IPCC WG1 website indicated that “all comments
submitted as part of the formal expert and/or government review together with the author
responses will be made available on the WG1 AR5 website as soon as possible after the
finalisation of the [AR5] report”.

7. Mr Holland complained to the Information Commissioner. In a Decision Notice dated
10 April 2015 the Commissioner decided that the University had correctly dealt with request 1
under the EIR, as the information sought was “information on the state of the environment”
within regulation 2(1)(a). He decided that the remaining parts of the request concerned how the
University may have handled the reports; this information, if held, did not itself relate to
elements of the environment and therefore it was more appropriate for this information to be
dealt with under FOIA.

8. The Commissioner decided that the University did not hold the information for the
purposes of EIR or FOIA. He made inquiries of the University and, in the light of its response,
the Commissioner decided that the information was not held on its facilities and the University
had no access to it, and so the information was not in the possession of the University. Moreover,
the work undertaken by Professor Wadhams was independent of the University and so, even if it
was physically held within the University or on its facilities, it was not held to any extent for the
University’s own purposes and so the University was entitled to refuse disclosure pursuant to
regulation 12(4)(a). Finally he concluded that, as the University did not hold the information, the
public interest clearly favoured maintaining that exception.

9. Mr Holland appealed to the First-tier Tribunal. He asked that the appeal be considered
without a hearing. The First-tier Tribunal issued its judgment on 25 October 2014. It upheld the
Commissioner’s decision. These are the relevant parts of the tribunal’s reasons:

8. There was a considerable amount of material before the Tribunal demonstrating
Professor Wadhams’ significant contribution to the science of the Arctic regions in
particular to the understanding of the physics of sea ice. There was also information
about Cambridge University Press’s publication of material on behalf of IPCC. It is
unsurprising that such a distinguished academic should have a role with the IPCC; nor is
it surprising that IPCC should arrange publications with a leading academic publisher.
However the position is that Professor Wadhams’ role with IPCC came about because
Her Majesty’s Government nominated him to this Inter-Governmental body. While he is
a University of Cambridge academic, Cambridge did not nominate him or require him to
carry out this role. It is the sort of role which Cambridge would expect its senior
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academic staff to undertake, but it cannot require them to do so, any more than it can
require IPCC to accept its staff. Professor Wadhams chose to carry out this highly
important work; however it was his autonomous choice. It is the sort of choice which
academics make.

9. Indeed this sort of arrangement goes beyond academics. The situation of Professor
Wadham is not unique. In our experience it is not unusual for senior professionals of
good standing within public authorities or large commercial organisations to take part in
working groups set up by Government Departments or to be nominated to public bodies
on an independent professional basis similar to the one described to us in this case.

10. Moreover there is a key underlying principle which is reflected in the relationship
between Professor Wadhams and the University - the need to protect academic freedom.
The importance of academic freedom as a matter of public policy has been reflected in
UK statute and is also contained in the Charter of Fundamental Rights of the European
Union 2000 to which the UK is a party. This provides at Article 14 - Freedom of the Arts
and Sciences:- ‘The arts and scientific research shall be free of constraint. Academic
freedom shall be respected.” It is important to understand that this both applies to
Universities - Governments should not ‘constrain’ Universities; but also within
Universities - Universities should recognise the autonomy of academics as they pursue
their academic interests.

11. In the light of the evidence it is clear that the University neither held the requested
information under FOIA - any information relevant to the request was held by Professor
Wadhams: nor was it produced or received by the University under EIR or held for it by
Professor Wadhams. The information was received, held or produced by Professor
Wadhams as a private individual on behalf of IPCC; the precise location at which
Professor Wadhams carried out this role and the specific computer, library, desk and e-
mail address he used for the role is immaterial.

12. There were submissions as to the public interest in disclosure of the information. It
seems to the Tribunal that the public interest in disclosure is very limited. The IPCC is in
essence an exercise in academic evaluation of the peer-reviewed papers published on
issues relevant to climate change. Professor Wadhams role in this was contributing to the
rigour of the process to ensure that the publications of IPCC were of the highest standard.
The point of the IPCC is to publish its summary of the findings of thousands of research
papers and it does so after a process of exemplary rigour and transparency of process.
The public benefit of the publication of the environmental information will therefore flow
from the work of publication by the IPCC, not from the publication of drafts and working
documents. On the other side of the balance the interference with academic freedom
which the disclosure of this material would represent is considerable, in addition to the
breach of the duty of confidence owed to the IPCC and the fact that the material is a
contribution to work in the course of completion. If the material was held, there would be
no justification in releasing it.”

I gave permission to the appellant on two principal grounds:

a) Ground 1: Whether all the requests should have been dealt with under the EIR
rather than FOIA.

b) Ground 2: Whether the First-tier Tribunal erred in concluding that the information
requested was not “held” by the University within regulation 3(2) EIR.
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11. I also noted that the appellant’s submissions under Ground 2 also appeared to be directed
to the application of regulation 12(4)(a). However | am satisfied that no additional issue arises
for determination in this appeal. There is no suggestion that the factual position was any different
at the time that the request was received in comparison to the position as the time of refusal. If
the information was not held by the University, it was not held at any relevant time. In addition,
there is no appeal against the First-tier Tribunal’s decision that it was in the public interest to
maintain the exception.

Legal framework
The Environmental Information Regulations 2004

12.  The origins of the EIR are to be found in the Convention on Access to Information,
Public Participation in Decision-Making and Access to Justice in Environmental Matters 1998
(referred to in this decision as “the Aarhus Convention” or “the Convention”). The objectives of
the Aarhus Convention include rights of access to information (Article 1) and Article 4 requires
Parties to ensure that, in response to a request for environmental information, public authorities
make such information available. There is an express exemption at Article 4.3(a) where the
public authority “does not hold the environmental information requested”, subject to an
obligation (Article 4.5) to inform the applicant of the public authority to which it believes it is
possible to apply or transfer the request to that authority.

13.  The UK and the European Union are signatories to the Aarhus Convention and it has
been implemented by the EU by means of Directive 2003/4/EC on public access to
environmental information (the Directive).

14.  Article 1 of the Directive provides that its objective includes:

“to guarantee the right of access to environmental information held by or for public
authorities...”

15. Article 2.1 of the Directive defines “environmental information” as follows:
“...any information in written, visual, aural, electronic or any other material form on —

(a) the state of the elements of the environment, such as air and atmosphere,
water, soil, land, landscape and natural sites including wetlands, coastal and
marine areas, biological diversity and its components, including genetically
modified organisms, and the interaction among these elements;

(b) factors, such as substances, energy, noise, radiation or waste, including
radioactive waste, emissions, discharges and other releases into the environment,
affecting or likely to affect the elements of the environment referred to in (a);

(c) measures (including administrative measures), such as policies, legislation,
plans, programmes, environmental agreements, and activities affecting or likely to
affect the elements and factors referred to in (a) and (b) as well as measures or
activities designed to protect those elements;

(d) reports on the implementation of environmental legislation;

(e) cost-benefit and other economic analyses and assumptions used within the
framework of the measures and activities referred to in (c); and
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(f) the state of human health and safety, including the contamination of the food
chain, where relevant, conditions of human life, cultural sites and built structures
inasmuch as they are or may be affected by the state of the elements of the
environment referred to in (a) or, through those elements, by any of the matters
referred to in (b) and (c);”

16.  Article 2.3 defines “information held by a public authority” as:

“environmental information in its possession which has been produced or received by
that authority”.

17. I also set out Article 2.4 because, although Mr Holland accepts that it does not apply in
this case, he has referred to its terminology as shedding light on the meaning of Article 2.3.
Article 2.4 defines “information held for a public authority” as:

“environmental information which is physically held by a natural or legal person on
behalf of a public authority.”

18.  Article 3 requires Member States to ensure that public authorities are required to make
available environmental information held by or for them to any applicant on request. Article 4
provides for exceptions, including if the information is not held by or for the public authority.

19.  The EIR implement the UK’s obligations under the Directive. The relevant provisions are
as follows.

20. Regulation 2(1) defines “environmental information” in the same terms as Article 2.1 of
the Directive.

21. Regulation 3 defines the scope of the EIR’s application:
(1) Subject to paragraphs (3) and (4), these Regulations apply to public authorities.

(2) For the purposes of these Regulations, environmental information is held by a public
authority if the information —

(a) is in the authority's possession and has been produced or received by the
authority; or

(b) is held by another person on behalf of the authority.”
22, Regulation 5(1) requires that:

“a public authority that holds environmental information shall make it available on
request.”

23.  This is subject to exceptions including the following in Regulation 12:

“(1) Subject to paragraphs (2), (3) and (9), a public authority may refuse to disclose
environmental information requested if —

(a) an exception to disclosure applies under paragraphs (4) or (5); and

(b) in all the circumstances of the case, the public interest in maintaining the
exception outweighs the public interest in disclosing the information.

(2) A public authority shall apply a presumption in favour of disclosure.
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(4) For the purposes of paragraph (1)(a), a public authority may refuse to disclose
information to the extent that —

(a) it does not hold that information when an applicant's request is received;

24. It is also relevant to note that the Convention, Directive and EIR each define the term
“public authority”.

25.  Asthe EIR implement similar provisions in the Directive, which itself gives effect to the
Aarhus Convention, it is relevant to have regard to the UN Economic Commission for Europe’s
document, “The Aarhus Convention: an Implementation Guide” (the Implementation Guide),
although it has no binding force: Solvay v Région Wallonne C-182/10, EU:C:2012:82, [2012] 2
CMLR 19, at paragraph 27. At page 83 the Guide addresses Article 4.3(a) of the Convention as
follows:

“A public authority is required to give access only to the information that it “holds’. This
means that if a Party decides to provide for this exception, it will need to have defined
what is meant by ‘holding’ information. However, information that is held is certainly not
limited to information that was generated by or falls within the competency of the public
authority. The Convention provides some guidance in Article 5, paragraph 1 (a), which
requires Parties to ensure that public authorities possess and maintain environmental
information relevant to their functions. In practice, for their own convenience, public
authorities do not always keep physical possession of information that they are entitled to
have under their national law. For example, records that the authority has the right to hold
may be left on the premises of a regulated facility. This information can be said to be
‘effectively’ held by the public authority. Domestic law may already define conditions
for physical and/or effective possession of information by public authorities. Nothing in
the Convention precludes public authorities from considering that they hold such
information, as well as the information actually within their physical possession.

If the public authority does not hold the information requested, it is under no obligation
to secure it under this provision, although that would be a good practice in conformity
with the preamble and Articles 1 and 3. However, failure to possess environmental
information relevant to a public authority’s responsibilities might be a violation of Article
5, paragraph 1 (a). Moreover, where another public authority may hold the information,
the public authority does have a duty under Article 4, paragraph 5, to inform the applicant
which public authority may have the information. Alternatively, it can transfer the
request directly to the correct public authority and notify the applicant that it has done so.
In either case, the public authority must take these measures as promptly as possible.”

26.  Article 5.1(a) of the Aarhus Convention, to which the above refers, provides that parties
to the Convention shall ensure that “Public authorities possess and update environmental
information which is relevant to their functions”.

Freedom of Information Act 2000

27, Requests for information which is not environmental information within the EIR are dealt
with under FOIA. Section 3(2) provides:

“... information is held by a public authority if -
(@) it is held by the authority, otherwise than on behalf of another person, or
(b) it is held by another person on behalf of the authority.”
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28.  The meaning of “held” in FOIA has been considered by the Upper Tribunal in University
of Newcastle upon Tyne v Information Commissioner and British Union for the Abolition of
Vivisection [2011] UKUT 185 (AAC) (BUAV) and Department of Health v Information
Commissioner and Lewis [2015] UKUT 159 (AAC). In BUAV at [27] the Upper Tribunal upheld
the decision of the First-tier Tribunal which had reasoned:

“*Hold’ is an ordinary English word. In our judgment it is not used in some technical
sense in the Act. We do not consider that it is appropriate to define its meaning by
reference to concepts such as legal possession or bailment, or by using phrases taken
from court rules concerning the obligation to give disclosure of documents in litigation.
Sophisticated legal analysis of its meaning is not required or appropriate. However, it is
necessary to observe that ‘holding’ is not a purely physical concept, and it has to be
understood with the purpose of the Act in mind. Section 3(2)(b) illustrates this: an
authority cannot evade the requirements of the Act by having its information held on its
behalf by some other person who is not a public authority. Conversely, we consider that
s.1 would not apply merely because information is contained in a document that happens
to be physically on the authority’s premises: there must be an appropriate connection
between the information and the authority, so that it can be properly said that the
information is held by the authority....For example, an employee of the authority may
have his own personal information on a document in his pocket while at work, or in the
drawer of his office desk; that does not mean that the information is held by the
authority.”

(cited in BUAV at [23])
29.  Upper Tribunal Judge Wikeley continued:

“28. ... The test is not whether the public authority ‘controls’ or ‘possesses’ or ‘owns’
the information in question; simply whether it ‘holds’ it ... *Hold’... is an ordinary
English word and is not used in some technical sense in the Act. That construction is also
supported by one of the leading texts, Information Rights: Law and Practice by Philip
Coppel QC (3rd edn, Hart Publishing, 2010), which observes that FOIA *has avoided the
technicalities associated with the law of disclosure, which has conventionally drawn a
distinction between a document in the power, custody or possession of a person’ (p.339,
para. 9-009)....

29. ... | do not regard the tribunal’s reference to the need for ‘an appropriate
connection between the information and the authority’ as a misguided attempt to replace
the statutory language with its own ‘rather nebulous’ test (as Mr Pitt-Payne put it). On the
contrary, the tribunal was simply pointing to the need for the word ‘hold” to be
understood as conveying something more than the simple underlying physical concept,
given the intent behind section 3(2).”

30. In that case Judge Wikeley confirmed the First-tier Tribunal’s decision that information
contained in project licences issues in respect of experiments carried out at the University, was
“held” by two Professors who held the licences on behalf of the Registrar and that they were
acting under their contracts of employment.

31. In Lewis Charles J said at [96] that the application of the “ordinary English word”
approach in BUAV indicates that:

“a) before an authority can be said to *hold” information as a matter of ordinary usage of
language it will have been given it, or have obtained it, or have created it, and
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b) the reasons why it was given it, or obtained it or created it inform on whose behalf it
holds the information and thus whether it holds the information solely for another person,
or solely or partly for itself.”

32.  Charles J said that this means that possession is not enough; there must be “a sufficient
connection between the information and the authority to found the conclusion that it holds that
information”, but it is not necessary to find that the information is held solely or predominantly
for the authority’s purposes.

33. I have drawn attention to these decisions because of the apparent similarity in the scope
of FOIA and the EIR (despite some differences in the wording), in that they both apply to
information which is held by a public authority. However neither of the respondents relied on
these decisions in support of their position in respect of the EIR. The EIR must be interpreted in
accordance with the EU Directive which they implement. FOIA is an entirely separate domestic
regime and cannot affect the meaning of the EIR and Directive which is a matter of EU law.
Nonetheless, the respondents have derived some reassurance from the fact that the result for
which they contend as a matter of EU law chimes with the approach under FOIA, albeit by a
different legal route. In particular Ms John noted that the observations at [96] of Lewis outline an
approach which is very similar to the “produced or received by” test in regulation 3(2) (as to
which, see below).

Discussion

34, Before turning to the grounds of appeal Ms John addressed me on the question whether
this Tribunal should be determining the appeal at all, at least in relation to request 1. After the
date on which the request was refused by the University, the information in request 1 was
published on the IPCC website. Ms John submitted that this does not render the appeal academic.
| agree. The relevant date for determining the appeal is the date of the refusal: R (Evans) v
Attorney General [2015] UKSC 21; [2015] 1 AC 1787 at [72]. There is a live issue of law
between the parties which merits the Upper Tribunal’s attention.

Ground 1: the applicable regime

35.  This ground relates to requests 2 and 3. Requests 4 and 5 were answered in the
University’s review decision.

36. In the First-tier Tribunal Mr Holland said that he disputed the Commissioner’s
conclusion that FOIA applied to all of the requests other than the first part, but he did not
advance any basis for doing so. He said that he could not classify the documents without seeing
them. He repeated that submission in the Upper Tribunal. But to require disclosure of documents
to the requestor in order to allow him to form a view as to or make submissions on which regime
is applicable would defeat the purpose of the legislation. In any event, in this case at least, it is
possible to determine the applicable regime by reference to the requests.

a7. In the absence of any substantive challenge to the Commissioner’s classification, it seems
to me to be difficult to criticise the First-tier Tribunal for accepting that classification. In the
Upper Tribunal appeal Mr Holland has not explained why the First-tier Tribunal was in error in
that respect. |1 have no difficulty in concluding that there was no such error. The regulation
should be liberally construed. But the information requested related to administrative matters
which were incidental to the production and handling of the reports and were not within any part
of the definition of environmental information.

38. I have not dwelt on this issue because it can make no difference to the outcome of the
appeal. The decision of the First-tier Tribunal that the information was not held by the University
would have applied to all parts of the request even if all had been addressed under the EIR.
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Indeed, at paragraph 11 the First-tier Tribunal appears to have addressed the whole of the request
under both statutory regimes.

Ground 2: Whether the requested information was “held” by the University for the purposes of
requlation 3(2) EIR.

The parties’ submissions

39. Mr Holland submitted that information is held if it is in the physical possession of the
authority. He said that “possession” should be given its ordinary meaning: that a person “has”
the information or it is “in their control”. He said that the University of Cambridge held the
information because it was physically in its possession in that it had been sent to Professor
Wadhams at his University email address which operated through the University’s server and so
it was held on a computer owned by the University. Any information which was on its computer
system was either received or produced by it. Moreover, the postal address used by Professor
Wadhams for his IPCC work was that of the University and so documents would have been
received by the University when posted to him. In addition, Mr Holland said that it is significant
that FOIA specifically excludes information held on behalf of another person, but that the EIR
do not.

40.  Central to his case are his submissions that the EIR should be construed consistently with
the provisions and the policy objectives of the EU Directive 2003/4/EC and the Aarhus
Convention as further explained or elucidated by the Implementation Guide. Mr Holland made
extensive reference to the preambles to the Directive and Convention to support his submission
that exceptions should be interpreted restrictively. In particular, he referred to the 17th
preambular paragraph to the Convention (“acknowledging that public authorities hold
environmental information in the public interest”) as explained at page 34 of the Implementation
Guide, which states that underlying the principle of openness “is the notion that information held
by public authorities is held on behalf of the public” and that it is “improper to talk of ownership
of such information”. He relied on Exports Credits Guarantee Department v Friends of the Earth
[2008] EWHC 638 (Admin) (ECGD), in which Mitting J explained that the right to information
under the Directive meant that disclosure should be the general rule and emphasises the public
interest in disclosure. Mr Holland said that there is a heavy burden on an authority seeking to
rely on exceptions. He sought support from the travaux préparatoires for the Directive, and in
particular that the draft Directive did not originally define “held” but in later drafts identified two
ways in which information can be held — either by or for a public authority — as in what are are
now Articles 2.3 and 2.4.

41. Mr Holland also relied on the Almaty Guidelines on Promoting the Application of the
Principles of the Aarhus Convention in International Forums, produced by the Economic and
Social Council of the UN in 2005. Paragraph 23 provides that “any member of the public should
have access to environmental information developed and held in any international forum upon
request”. In addition he said that the First-tier Tribunal had implicitly adopted the
Commissioner’s reliance on Article 5.1(a) of the Aarhus Convention, but that this was wrong
because Article 5 is directed to a different issue and cannot modify the meaning of “held”.

42. Mr Holland submitted that the University’s claim that it did not physically have the
information was not tested by the Commissioner or the First-tier Tribunal because of their
erroneous approach to the meaning of “held”.

43. Ms John, on behalf of the Commissioner, submitted that Mr Holland’s approach was
inconsistent with the language of the Directive and the Regulations. She conducted a detailed
review of the travaux préparatoires for the Directive and said these show that a clear decision
was made by the EU institutions that mere possession of information was insufficient. She
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submitted that Mr Holland’s position would deprive the words “produced or received by” of any
meaning or function and would mean that personal communications received by employees at
their place or work would be “held” by the authority as would communications about wholly
independent activities. Information is not held by a public authority merely because it finds its
way on to the authority’s premises or computer systems in relation to activities of individuals
which are not connected with the authority. In deciding whether information is “held”, the
capacity in which a public authority possesses the information must be considered. It will be
necessary to determine whether a particular piece of information was produced or received by an
individual in their personal capacity, in their professional capacity as an employee of the
authority, or in some other capacity such as MP or school governor. This is a question of fact for
the Commissioner or, on appeal, the First-tier Tribunal to determine. In the present case, the
First-tier Tribunal made determinations of fact and correctly concluded that the information was
not held by the University.

44.  On behalf of the University, Mr Cross supported Ms John’s submissions. In particular, he
said that the EIR do not mean that any information produced or received by an employee of a
public authority is produced or received by the authority. So, even if (which the University
denied) the information was on its computer system at the time of the refusal, it was not
produced or received by the University: it was produced or received by Professor Wadhams. The
words “by the authority” in regulation 3(2)(c) and Article 2.3 of the Directive are significant and
exclude information produced and received by an employee in an independent capacity. The text
of the Directive and the background documentation show that the Commission gave careful
consideration to the definition of “public authority” which is clearly set out in the Directive, but
the approach in relation to “held” is quite different because it is difficult to lay down hard edged
rules as to the degree of association required. It is a matter left to be determined on the basis of
factual inquiry. Finally, he said that Mr Holland’s position was not supported by a purposive
construction of the Convention and the Directive. The focus of those instruments is not on those
who are not public authorities.

My analysis

45, | start with the language of regulation 3(2)(a), which mirrors Article 2.3 of the Directive.
It requires that the information is in the authority’s possession and produced or received by it.
The latter phrase must have been intended to add something to the fact of possession. This is
reinforced by the travaux préparatoires which show that the words “and produced or received
by” were included after much deliberation. The original Commission proposals for the Directive
did not include the words. The European Parliament introduced the concept of “received or
produced by the public authority” at First Reading. During the subsequent legislative process
involving the Commission, Council and Parliament the words were removed and then reinstated,
and finally all institutions agreed to the final version of Article 2.3 In the light of the deliberate
inclusion of the words, they should not be ignored nor given an interpretation which renders
them superfluous. Mr Holland did not say what the force of “produced or received by” is but, if
he was right that the phrase would be satisfied where information is received by means of an
electronic communication on an authority’s computer system, this would render the phrase
superfluous.

46. In addition, Mr Holland’s approach ignores the specific and important word “by” in the
phrase “produced or received by”. This shows that the authority must itself be the producer or
recipient of the information. Ms John pointed out, and | agree with her, that this is particularly
clear in respect of the words “received by”. They must mean more than *“came into the
possession of”, or they would be superfluous and regulation 3(2) would apply to information
which is “in the possession of the public authority and which has come into its possession”.
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47. Ms John gave a number of examples illustrating the correct approach. Where a student
places an essay in the pigeon hole in the Porters’ Lodge for the attention of a tutor, the essay is
received by the tutor on behalf of the University and the University can be said to have
“received” the document. It possesses it and it is the recipient of it. However, when a personal
bank statement is sent to an academic at the University, and delivered to that person’s pigeon
hole, the bank statement is not received by the University. It is sent to the academic in his or her
personal capacity and is received by that person in that capacity. Although it is physically on the
University’s premises, the University is not the recipient. The same approach applies if these
documents are received by way of emails on the University’s server. The same approach also
applies to documents produced by the academic. A set of lecture notes handed to students, sent
to them by email or posted on the University’s website or a shared drive, is produced by a
lecturer in the capacity of University employee and produced by the University. An email sent
by a lecturer to his or her spouse or partner about a social engagement after work is not produced
by the University even though a copy may be on its server. These examples do not involve
environmental information, but the position would be the same where they do. Thus if a lecturer
was involved in a purely personal capacity in a local campaign against a proposed road
development near where his or her home, and used the University email address to send a letter
from the campaign group to the lecturer’s local MP, the mere fact that a copy of the letter was on
the University’s server would not mean that it was produced by the University.

48.  Of course, there will be cases which are less straightforward than the examples above,
but the approach is the same. A factual determination is required as to how the information has
come to be in the possession of the authority. The question is whether the information was
produced or received by means which were unconnected with the authority, for example by an
individual in their personal or other independent capacity; or whether it was produced or
received by means which were connected with the authority, for example by someone acting in
their professional capacity in relation to the authority (such as an employee of the authority). The
connection must be such that it can be said that the production or receipt of the information is
attributable to (“by”) the authority.

49.  This approach is consistent with the Convention and the Directive. Those instruments
clearly limit the scope of the right of access to information to that which is held by public
authorities as defined. They do not provide for a general right to all environmental information
regardless of the circumstances in which it arose or exists.

50. Mr Holland had submitted that, because Article 2.4 is expressly limited to information
which is “physically held” but Article 2.3 is not, it can be inferred that Article 2.3 applies to
information which is physically held (including on its computer systems) or if it is held
elsewhere under its control or the control of its officers and employees such as Professor
Wadhams. This submission reads too much into the use of the word “physically” in Article 2.4.
The European Commission’s proposals for the Directive explain that the purpose of this
provision is to ensure that environmental information is accessible where a public authority is
entitled to hold it on its own account but it is kept physically elsewhere. It does not assist with
the meaning of “held” in Article 2.3. Further, if that submission were correct it would introduce
the concept of holding information for the authority into Article 2.3 and essentially elide the
meanings of “held by” and “held for”, contrary to the structure of Article 2.

51. It was not entirely clear at the hearing whether Mr Holland was seeking to make a
separate submission that the information was held by Professor Wadhams on behalf of the
University in accordance with Article 2.4. If so, it was not a submission properly open to him.
That was not his case before the First-tier Tribunal and, at the permission hearing before me, Mr
Holland was clear that he did not rely on that provision.
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52.  Finally, on this point, even if Mr Holland’s approach to the construction of Article 2.3
and 2.4 was correct, he could not succeed in this appeal unless Professor Wadhams performed
his role on the IPCC in some capacity as officer or employee of the University (see his Reply at
paragraph 27), but the tribunal found to the contrary as a matter of fact.

53. Mr Holland’s reference to the judgment of Mitting J in ECGD does not take matters any
further. That case was concerned with the public interest in maintaining an exception to
disclosure. It was not concerned with the prior question as to whether information is held by a
public authority.

54, My conclusion is not affected by the Almaty Guidelines. The guidelines were adopted by
the parties to the Aarhus Convention in order to “provide general guidance to Parties on
promoting the application of the principles of the Convention in international forums” and are
not applicable in the present context. In any event, there is no indication that the Guidelines were
intended to expand the scope of the Convention. Indeed, the adoption of Convention definitions
(see paragraph 8) indicates the contrary. Paragraph 23 does not qualify the exclusions in Article
3 of the Convention.

55. I also reject Mr Holland’s submission that the First-tier Tribunal erroneously adopted the
Commissioner’s reliance on Article 5.1(a) of the Aarhus Convention. In paragraph 6 of its
decision the First-tier Tribunal recorded the Commissioner’s submission that his interpretation of
regulation 3(2)(a) EIR was consistent with Article 5.1(a) of the Convention, but that aspect of the
submission does not appear to have formed any part of the tribunal’s reasons. In any event, the
Commissioner was correct to submit that his approach to the EIR was consistent with the Aarhus
Convention. Article 4.3 of the Convention does not define the term “held”. Page 83 of the
Implementation Guide, cited above, recognises that it is for the parties to the Convention to
define what the term means. The EU has done this in Article 2.3 of the Directive. The Guide also
explains that Article 5.1(a) may shed light on whether information is “held”, so that it includes
information which is relevant to an authority’s functions. In order to comply with Article 5.1(a)
States must ensure that public authorities possess and update environmental information which is
relevant to their functions. That information will be produced or received by the authorities and
so the public will have a right of access to it. This is entirely consistent with the respondents’
approach and my analysis.

56. I conclude my analysis of the meaning of “held” by noting that, if Mr Holland’s approach
was correct, it would mean that, although Professor Wadhams was not a public authority (as Mr
Holland rightly conceded) and so environmental information held by him in connection with his
role on the IPCC was not subject to the EIR regime, that same information would be accessible
because it was held by the University. This would have the effect of undermining the purpose of
the carefully crafted definition of “public authority” in the Convention, Directive and the EIR.
Regulation 2(2)(d) means that the EIR applies to those who would not otherwise be defined as a
public authority, in respect of their public role, but only where they are under the control of a
public authority. To construe regulation 3(2)(a) as applying the EIR to information produced by
such a person who is not (in relation to that information) under the control of a public authority
would defeat the careful crafting of the public authority definition.

Conclusions

57.  The First-tier Tribunal’s decision was consistent with the above approach. It found as a
matter of fact that Professor Wadhams acted in a private capacity when assisting the IPCC. It is
not open to the appellant to go behind those findings of fact, there being no suggestion of any
error of law in making those findings. In the light of the proper approach to the meaning of
“held” there was simply no need for the First-tier Tribunal to interrogate the University any
further as to whether any of the information could be found on the University’s computer
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system. As the information was not produced or received by the University, it did not need to
determine the question of possession.

58. It follows that there was no error of law by the First-tier Tribunal and this appeal is
dismissed.
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