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PREFACE

The regional profile series on Forests, People and Policies from around the
World - Linking Learning with Policy Formulation provides a written forum to
foster exchange between regions and nations regarding the rich experiences of
the world’s people in maintaining existing forest and regenerating degraded
ones. This project is implemented by IUCN, both globally and with different
IUCN regions, with funding from DFID and the Ford Foundation. By analysing
community forestry strategies, common issues and effective actions can more
readily be identified. The profiles include the following types of information:

Overviews of national forest management histories

Brief ecological descriptions of the region’s forests

Summaries of forest administrative systems and policy frameworks as they
relate to local communities

Case studies illustrating the roles indigenous people, local forest
communities, and the greater civil society play in forest management
Abstracts of regional networking organisations

Assessments of national strategies, needed policy actions, important
lessons, and constraints.

This project of the IUCN Working Group on Community Involvement in Forest
Management (WG-CIFM) has so far produced 3 regional profiles, namely for
Canada and the USA, South East Asia, and for Meso America. Two other
profiles are in preparation, namely for Europe, and Eastern and Southern
Africa. The Eastern African Regional Profile project received substantial
additional funding from DFID through NRI to enable four more detailed
thematic reviews to be undertaken. This is one of the four reviews. They are:

1. Land, People and Forests in Eastern and Southern Africa at the beginning of
the 21st century. The impact of land relations on the role of communities in
forest future.

2. Economic Aspects of Community Involvement in Sustainable Forest
Management in Eastern and Southern Africa.

3. Community Involvement in Forest Management in Eastern and Southern
Africa. Analysis of Policies and Institutions.

4. Whose Power? Whose Responsibilities? An Analysis of Stakeholders in
Community Involvement in Forest Management in Eastern and Southern
Africa.

While some duplication has arisen, it has allowed different groups of experts
distinctive focus on the issues. The four reviews formed the basis for a training
workshop on community involvement in forest management that was held in
Uganda in June 2000 for 55 participants from 14 countries (Sudan, Somaliland,
Ethiopia, Uganda, Kenya, Tanzania, Zambia, Malawi, Mozambique, Zimbabwe,
Botswana, Namibia, Angola, and South Africa). They came from both
government and civil society. All this material has been compiled into the
Eastern and Southern African Regional Review on Community Involvement
in Forest Management.
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POLICY BRIEF
Policy findings

The way in which forest land is owned, directly influences the status of the
forest, its condition and the way in which it is managed. Ownership also
determines the parameters of the relationship of forest-local communities with
the forest.

In general, where local tenure has been revoked in favour of state tenure (such
as in reserves) or where local tenure has been undermined through weak
support in state law, local forest custodianship is undermined. Conversely, the
greater the security of local forest tenure, the stronger the interest and will of
the community towards its security.

Secure forest ownership may be viewed as the most powerful stake a
community may hold in forest future and the pivot upon which their
involvement in forest future may be most profoundly and securely based. It
provides a stable platform upon which the community may develop a regime
of sustainable and sustained management. Where arrangements of community
custodianship amount to virtual ownership, they may have the same effect.
This may be achieved through acknowledging or designating the community as
the management authority.

There has been a tendency in policy-making to pay inadequate attention to the
tenurial foundation of forest future and to assume that local interests in forests
are restricted to issues of immediate use and benefit, and to structure
participation around this. Considering their custodial interests ignored or
downgraded to user rights only, this approach runs the risk of being self-
fulfilling with the main concern of the community being to secure the only
stake they are being offered, access rights or a share in benefits being gained by
other parties from the forest.

The state loses the opportunity to devolve management to the extent needed to
be effective and lasting, and communities lose the opportunity to root their
forest-livelihood interests more profoundly and soundly. Especially where
forest revenue sharing is the basis of participation, transformation of the
management regime may be minimal and local investment in forest future may
be unstable. Nor do user-centred arrangements readily apply to those forests in
most need of more localised and sustained protection and management, forests
which are too degraded, or too valuable in their catchment functions or
biodiversity, to sustain the product extraction upon which access rights or
benefit-sharing may be premised.

Matters of land ownership are under a great deal of change at this time in the
region. This is being realised mainly in new national land policies and new
laws regulating the way in which land may be held and secured. A critical
sphere of impact is upon rural communities, and especially those who hold
their land in customary or other informal and locally regulated ways.

Widespread failure in state law to give legal weight to customary tenure and to
the customary capacity of those regimes to support the ownership of properties
in common, may be identified as the single most influential factor in the
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relationship of people to forests this past century. Had state law recognised
common properties as group-owned private estates, the foundation for locally-
based forest management would have been nurtured and become a viable
regime for retaining and sustaining forest in its own right.

It is new provision for just such a capacity that marks a dramatic turning point
in the history of forest management at the turn of the century. A trend is
underway which now makes customary rights in land legal tender and directly
includes the right of people to own land in common. Through this communities
in several states are finding their tenure over local forest commons secured. As
private property this renders these estates less vulnerable to appropriation and
to the dominance of individualising forces, prompting subdivision of forest and
other local common property.

At the same time, and being driven by similar democratising forces, forest
strategies and legislation are themselves under reform, including new
consideration of the role of civil society in forest future. In a growing number
of countries, the capacity for communities to retain (and in some cases re-
secure) local forest as private property is encouraged and constructs for this
provided, mainly in the form of Community Forests.

Policy-making implications

The implications of these developments for policy-makers are considerable.
Among the more general:

» The commonality of concerns and processes among countries in the region
is such that a great deal may be learnt from each other; cross-country
exchanges will prove increasingly useful.

» Questions as to in whom, and at what level of society, forest guardianship
is vested, need closer attention in policy-making in order to more genuinely
and positively transform the way in which forests are secured and
sustained over the longer-term.

» The opportunities beginning to be afforded modern forest management
through land reform are considerable, and should be taken advantage of. In
turn, as a main sector dealing directly with natural resources of both local
and national import, new strategic thinking in forestry has a lot to offer
land policy makers, and an important role to play in implementing new
frameworks for integrated tenure and resource management.

» For changes in land and forest relations to be successful, both spheres need
to give attention to issues of community-level formation. This includes
support for the emergence of communities as identifiable institutions and
with legal personality, able to be endowed with meaningful powers of
(resource) management. In 2000, ‘community’ shows potential for emerging
as one of the most important new constructs through which society and its
resources may be more successfully governed. Processes which look to
communities as custodians over local forests represent an important new
avenue for this development.



SUMMARY

I THE CONTEXT

This is a study about land, people and forests.

Specifically, it examines the relationship of people’s rights in land to the
manner in which they may be involved in the management of forests. The
setting is eastern and southern Africa (hereafter ‘the region’) at the turn of the
century. These countries form the basis of the study: Tanzania, Uganda,
Kenya, Zambia, Malawi, Zimbabwe, South Africa, Namibia, Mozambique,
Lesotho and to a lesser degree, Botswana and Swaziland. Only occasional
reference is made to Rwanda and Madagascar. Burundi, Angola and Zaire are
not covered. Although outside the region, aspects of changing conditions in
Eritrea and Ethiopia are noted.

FOREST

Whilst forests of all types are considered, natural forests are the focus.
Natural forest represents a massive, unevenly distributed resource in the
region of several hundred million hectares. Its character is primarily dry
woodland, dominated by the invaluable miombo class. Moist montane forest
comprises less than three million hectares.

FOREST AS NATURAL COMMON PROPERTY

Given the character of forests as unsuited to subdivision into individual
plots, the study is less concerned with the rights of individuals to forest
estate than the rights they hold, and may hold in the future, in common.
Difficulty associated with common ownership has been the single most
influential factor in the tenurial history of forests in the region. With
hindsight, this has been to the detriment of forests, community rights in
forests, and to government roles in forest management.

COMMUNITY

The social sphere of interest of this study is forest-local community. Forest-
local communities include those living within or next to forests. These
groups are generally rural, poor, and dependent upon forests as integral to
their main agricultural or pastoral livelihood. The land they may own is the
primary means of their production. The extent to which this includes or
excludes forest is a matter of growing concern to them.

COMMUNITY INVOLVEMENT IN FOREST MANAGEMENT

Late 20th century interest to involve such communities in the management of
forests arises from recognition of the failure of central governments to halt,
let alone reverse, continued loss of forest resources or to prevent the
degradation of even those forests which they have brought under their own
aegis (reserves).

In the common search for new strategies, attention had turned to the very
sector which, for most of the past century, had been reviled as the source of
problems, forest-local communities. To different measure, each state opens
the 21st century with a commitment to involve these people in the processes
of securing and sustaining forests (‘forest future’).
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Community involvement in forest management (CIFM) is not exclusive to
the region. A comparable trend exists world-wide. Developments in South
Asia in the 1970s-1980s generated state-people co-management paradigms of
particular influence. The more recent initiatives in Africa are nonetheless
home-grown and in matters of tenure significantly advance South Asian
paradigms in some cases. Borrowing of strategies internal to the region is
widespread, particularly among southern African countries that have been
strongly influenced by the wildlife habitat-centred Campfire programme of
Zimbabwe.

As background, the study looks at the character of existing initiatives
towards CIFM. To date these are mainly new, discreet projects, begun and
supported usually with foreign project aid. Few began before 1990. In extent
they range from several projects in Kenya, Namibia and South Africa to a
plethora of initiatives in Tanzania and Mozambique.

BENEFIT-SHARING PARADIGM

Significant distinctions exist in the approaches to CIFM being adopted. Two
main paradigms emerge. The first is less forest-centred than product-centred
and until recently, dominated by the use of one forest resource, wildlife.
Benefit sharing is dominant in southern Africa at this time, building largely
upon the catalytic experiences of the Campfire programme in Zimbabwe.
Communities are involved largely as legalised local users and/or as
beneficiaries of a share of forest revenue, often generated by externally
operated commercial users. Or, jobs are provided, or buffer zone
developments launched, to lessen forest product dependence.

In whichever form, this approach is less concerned to alter management
practice than to secure local co-operation to management. It does this by
trading access, benefits or investment into the area. Often the only role
communities play in management is to assist in protection, reporting
intruders to foresters. Sometimes they may be required to in effect pay for
their access rights by keeping perimeter boundaries clear.

POWER-SHARING PARADIGM

A second and more recent approach involves forest-local communities as
managers. Determination as to how the forest will be used is a secondary
matter and proceeds only from this repositioning of authority. The aim in
power-sharing approaches is to localise management and into the hands of
that group of society perceived as having the strongest and most sustained
vested interest in the forest’s future; the local community.

The process is devolution. Localisation is intended to bring management to a
level where it may be most effective and cheaply sustained. By awarding
controlling powers, the state seeks to provide the incentive for the
community to launch and sustain management.

Implementation of power sharing is various. This may range from uneven
sharing of authority, to co-management, to cases where ownership of the
resource itself is recognised as belonging to the community. This rarely
occurs without a condition that the forest area remains dedicated to the
purposes of forestry. Power-sharing approaches are most developed in
Tanzania and Lesotho and emerging in Namibia, Malawi and Uganda.
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DIFFERENT PERCEPTIONS OF LOCAL INTERESTS

Differences in approach result from different degrees of official willingness
to release powers. Limitation often proceeds from the reluctance of the state
to lose the income advantages of private sector investment, or from fear that
communities cannot be trusted to sustain forests.

This is underlaid in turn by different perceptions as to the nature of local
interests in forests. Benefit-sharing approaches tend to be founded on a view
that forest-local citizens are only interested in forest products, and
accordingly locate participation in a user and product-centred framework.

Power-sharing approaches recognise that the right to influence and even
control how the forest is used represents the more important vested interest
of local communities, and that this interest is driven often by customary
custodianship over a resource which is integral to the local socio-
environment.

Local livelihood concerns are central to both approaches, but sought to be
met in very different ways. The former seeks to deliver certain immediate
needs; the latter to relocate livelihood interests in a longer-term frame and
within a context which the community itself may control and regulate.

Decision-making and enforcement powers

Predictably, the main indicator and measure of community involvement in
forest management (as compared to involvement in forest benefit) is the
extent to which forest-local people make management decisions, and are able
to enforce them. Review of current projects shows that these capacities range
from non-existent to considerable, in direct correlation with the extent to
which the community is involved as user or manager, beneficiary or actor.

Tenure rights as integral to approaches

Levels of local jurisdiction also inevitably correlate positively with levels of
local tenurial interest over the forest, either existing or as being developed
through the project. That is, the extent to which a forest-local community is
recognised as the owner of the forest or at least as its custodian (guardianship
without ownership), directly shapes the role it will be permitted and assisted
to adopt in the management of that forest.

THE NEED TO ROOT CIFM SECURELY BEYOND ACCESS RIGHTS
Benefit-sharing and access-centred approaches have proved useful in
interesting local people in forest management. However, the study finds the
power-sharing paradigm altogether more powerful than the benefit-sharing
paradigm.

The latter tends to signal only minor alternation in the actual mode of forest
management and may even increase management costs through supervision
and monitoring requirements. Revenue-sharing developments have shown
themselves vulnerable to the instability of largely-external market forces and
vulnerable to state will to maintain local access rights in the face of
competing commercial interests. Even where it is only the access rights which
centres the relationship, a tug of war over the share of access granted may
underlie, and undermine relations. Over-use of the resource to meet the
needs/demands of the local partner may threaten sustainable use.
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This kind of concerns currently face three major product-centred
programmes in the region: Tchuma Tchato in Mozambique, Campfire in
Zimbabwe and the Muzama initiative in Zambia. All are now beginning to
turn to ways to root local benefits more securely, through increasing
community jurisdiction or tenure.

Product-centred developments also tend to be self-limiting to areas of
medium to high extractive potential, unsuited to forests closed to use for
reasons of catchment or biodiversity, or because they are so degraded -
circumstances which encompass many (and perhaps most) forests and
woodlands in the region.

THE POSITION OF THE STUDY: MOVING FROM NEEDS TO RIGHTS

The hypothesis of this study is that community involvement in forest future
is not a matter of social correctness and inappropriately founded on a narrow
conception of local needs, but a fundamental and urgent necessity for forest
security - upon which local livelihood, environmental support and other
aspects in turn may more reliably depend. That is, posing participation in a
framework that is only concerned with local forest use, ignores and may
actually damage, the real adjustments to both forest management and forest-
local livelihoods, that are required.

To elaborate, the sphere where strategic reform is most required, is not in the
re-framing of forest access or benefit to include communities but in
restructuring from where, how and by whom, forest future is to be owned
and controlled. In the process, forest management thinking will shift from a
paternal focus upon local needs towards a focus upon local rights and
capacities.

Making communities custodians

The route towards this is devolution of forest management authority. This
combines the need to bring management operations and authority to the
most local level for sustained efficiency and effect, with the need to recognise
the role forest-local people are able to play as those with the strongest and
potentially most lasting interest in the forest.

Custodianship ideally founded upon ownership

This will be all the more effective if local authority is founded upon local
ownership of the forest. This is not least because it removes the forest from
the ills of open access and diffused responsibility which public property has
come to imply.

In general, governments are reluctant to devolve ownership they have
already secured over forests (reserves). In such cases, devolution of authority
if not forest ownership becomes a reasonable strategy.

Overall, whether in terms of becoming forest authorities in their own right or
forest owners, provision for forest-local custodianship is the single most
important investment in the future of the regions’ forests, and the source
from which rational distribution and regulation of forest access and benefit,
will in turn be most sustainably fashioned.



Helpfully, experience in the region to date suggests that when granted
control and especially ownership over a forest, local people find it in their
own interests to rigorously retain the area as forested, to the benefit to all
members of the community, rather than to the sub-group which might gain
from its conversion to farms. This reaches into the heart of the dynamics
which sustain commons, and which depend ultimately upon
acknowledgement of community ownership.

PROPERTY RELATIONS AS THE FRAMEWORK
Discussion as to the centrality of tenure to custodial forest management
focuses upon four issues:

first, the way in which state and community interact in the matter of land
tenure;

second, where and how forests are located in the tenure environment (to
whom do they belong or are assumed to belong);

third, the extent to which land in each nation may be held in common in
legally-recognised ways, a crucial facility to the retention of forests as
intact estates and especially crucial to community forest tenure, and
Fourth, underlying all the above, the way in which informal or customary
rights in land have been handled over the decades and with what effect
upon community forest rights.

LOOKING TO LAW

To explore these issues reliably and without recourse to incidental or
anecdotal practice, the study turns to state law as the concrete foundation
from which constraints and opportunities proceed. The provisions of state
(statutory) law determine even customary rights. Practices in the field are
secured (or de-secured) by law. Whilst national policies reach the populace
more widely than laws, it is laws which are precise and binding in their
terms, and the platform from which new strategies may be exercised or
constrained.

Questions as to how far laws are obeyed, implemented or used, correctly
arise. However, for our purposes here, new laws accurately reflect where
strategic thinking has reached and what kind of opportunities may be
availed. Even when legislation is not applied, they will have an effect, used
over time by those seeking to exploit its opportunities and providing
precedents.

DEMOCRATISATION

Main attention is placed upon changes that are occurring in both land and
forestry sectors. The study notes how these do not exist in isolation but are
part of wider changes. These are most characterised by a shift in the
relationship of the state with civil society. The wave of new constitutional
law in the region is the paramount indicator of this socio-political
transformation. Alteration is broadly towards enabling ordinary citizens to
play larger roles in managing society and its resources.



Whilst it would be rewarding to identify this as steadfastly the case, with the
rights of especially the rural poor accruing, the reality is more ambivalent,
with a good deal of polarisation of interests and authority. The result is that
the paths being carved out towards improved local natural resource security
are erratic and still partial. So also, the extent to which democratisation
refines and focuses the functions of government, is slow and uneven.

Still, such democratising reforms are not easy to recall once embarked upon.
Practical changes launched tend to promote the trend further. This is
demonstrably the case in respect of community forestry interests: where
communities are being introduced into forest management, this sets in train
new relations which take on their own momentum and begin to empower
other elements of the governance relationship. Community itself gains
greater socio-institutional form, and force.

THE FUTURE
In respect of community rights in forest future, two founding requirements
emerge:

First, the need for community itself to gain stronger social and legal form,
with the endowment of powers to act in legally enforceable ways. It is no
mistake that a main finding of this study is that progress in community-
based forest management correlates well with the extent of socio-
institutional form existing at the grassroots in each state;

Second, the need for state law constructs to be developed which — for the
first time in a century — enable communities to hold property like forests
as group private property in reliable and justiciable ways. This is a
development already underway in some countries.

Il LAND RELATIONS

Land ownership in eastern and southern Africa is, at the turn of the century,
significantly constrained and more properly referred to as the ownership of
rights or interests in land, all states, with one exception (Uganda) vesting
explicitly or by implication, ultimate ownership in themselves.

SIGNIFICANT STATE POWER AND CONSTRAINT

The intentions of this radical title as no more than national trusteeship or as
the source from which the state may control the distribution of property,
varies widely. In some states, at least those persons who hold registered and
absolute interests in land (such as in freehold tenure) feel their occupancy is
secure.

In most others, the very notion of what constitutes private (landed) property
has been interpreted with increasing rather than decreasing abandon, and
had the effect of de-securing rights in law and in practice, and those of
unregistered landholders in particular. Sovereignty and domain tend to have
merged into increasingly material notions of land holding, and in the hands
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of states or presidents who have increasingly acted as more landlords than
trustees. As the 21st century opens, that “land is owned by the state” has
unusual force in the region and in Eritrea, Ethiopia, Tanzania, Zambia,
Malawi and Mozambique in particular.

Elsewhere state tenure is primarily centred upon certain spheres of land. This
is illustrative in the unusual strength of the construct of Government or State
Land, into which a great deal of property has been drawn, often with
minimal compensation, and for purposes that are sometimes distant from
public needs.

GOVERNMENT & VIRTUAL GOVERNMENT LANDS

Particularly pernicious for many citizens has been the retention rather than
demise of the colonial-derived construct of native areas. These were and
remain virtual state lands. They operate today as the Trust Lands of Kenya,
the Communal Lands of Namibia and Zimbabwe, the Customary Lands of
Malawi, the ex-homelands of South Africa, and until recently, the Public
Lands of Uganda.

These are lands distinctive for being vested in presidents or agents of state,
who or which are able to appropriate, allocate or reallocate these lands with
minimal real constraint, the protective clauses of constitutions
notwithstanding. Extraordinarily for the year 2000, millions of Africans
occupy communal lands as but tenants at will (of the state). This fact is
integral to the difficulties occupants experience to secure forests and other
common properties in these areas.

Conversionary processes

A corollary constraint upon local tenure security has derived from the steady
relocation of legally acknowledged land relations into a narrow range of
European-derived forms this last century. The central thrust has been
towards individualisation of ownership of rights in land, a process which on
its own has done much to reduce forest lands through subdivision and the
de-securing of community-based reference systems in landholding.

Failure to recognise customary rights as delivering property

The above have been driven by views of African tenure regimes and the land
rights they deliver, as amounting to less than ownership and unworthy of the
same level of legal support awarded regimes with non-local origins.

The uniform declaration of the sanctity of private property in constitutions
has simply not applied to customary rights. Nonetheless, this is precisely
how the majority of citizens possess land at the turn of century. Moreover
this is a form of possession that holds agrarian logic and is supported by
notions and regimes that have accordingly proven tenacious.

If any security has been held out at all to the majority of citizens in the
region, it has not been to the act of holding land itself but to the act of
registering that landholding. That is, it is not landholding or private property
(rights) themselves that are sacrosanct in modern African land law: it is the
Title Deed. Those whole own land or rights in land in unregistered ways
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simply do not have security. This has mainly affected those who acquire,
hold and transfer land through traditional mechanisms. The urban poor,
including those who lose customary land through urban expansion, have also
lost security or failed to gain it. Those who hold rights in familial contexts,
such as women, have also lost rights through shortfalls in state land law.

Insecurity manifests in different ways. In Kenya for example, customary
rights in land permissively exist, pending compulsory conversion through
adjudication and registration to freehold and leasehold rights. In the interim
these rights are subject to being involuntarily set aside and reallocated to
others by both trustees (County Councils) and the state (Commissioner of
Lands).

A broadly similar case exists in Malawi in respect of Customary Lands. In
Botswana, the one country in the region to integrate customary law into state
law upon achieving independence, nonetheless makes no provision for
communal lands to be registrable entitlements. Customary rights may only
be registered for residential and agricultural lands. In Zimbabwe, the
wholesale ownership of untitled land by the President allows certification of
rights only over land used for business premises or service developments.

In Tanzania, because new land laws have not been formally declared
operable, the occupancy of land by more than 20 million people exists in a
peculiar legal limbo-land, with neither customary nor statutory rural land
ownership having apparent force. A similar situation exists in Eritrea where
implementation of new tenure law also has not begun, and in South Africa,
where ex-homeland residents still live in land owned by the state, and with
no clear routes yet offered to secure that occupancy as either ownership of the
land or ownership of rights to occupy the land.

The result overall is the same: if the land is customarily or informally held it
has limited recognition under state law. Even should recognition be sought,
the avenues are limited, usually requiring conversion into regimes that do
not necessarily embody customary characteristics or accord with the logical
tenurial profile of the property.

Failure to recognise communal landholding

Failure to give customary regimes a real place in state law has meant failure
to provide statutorily for one of its central capacities: to enable groups of
persons to share the ownership of a defined tract of land. Nor has the last
century seen any attempt (save an aborted development in Kenya in the 1969-
70s) to provide for such commonholding within the imported freehold and
leasehold regimes. And this is despite the capacity for this to occur existing
in English land law, the body of law from which most modern African law in
the region derives.

The capacity to hold land in common is a central tenet of customary tenure
regimes throughout Africa and delivers a wide range of common properties,
among which forests and woodlands are major. Its absence in modern law
has most undermined local forest tenure.



Its absence is however intricately linked to the absence of support for
traditional regimes of landholding in general. Historically, it was arguably
less official anathema to customary tenure than to perceptions as to its
communal capacities that prevented customary rights entering national law
as registrable entitlements.

This in turn was underwritten by misunderstanding of communalism in pre-
industrial agrarian land relations, only now beginning to be unravelled in
official thinking. In most cases, customary land tenure and communal land
tenure were lumped together as one, and the latter interpreted not as private
property at all, but a regime of land access — and one to which there were no
boundaries, producing much-feared open access.

LAND REFORM

Fortunately, for the remote rural poor and citizenry in general, the right to
property, as defined in national policy and law, is changing in eastern and
southern Africa, and in ways that are proving advantageous to their interests.
Similar if less advanced developments are slowly occurring in West Africa
(Cote D’lvoire and Niger especially).

The extent of land reform in the east and southern region is remarkable.
Other than Botswana, which undertook significant reform in the 1960s, it is
only Angola, DRC and Burundi (all countries at civil war) which have not
embarked upon a land tenure reform of some sort. Even Kenya, which
‘reformed’ land relations in the 1950-60s, has created a Commission of
Inquiry into Land Law Matters with a view to new reform (1999).

AN UNSETTLED AND UNSETTLING PROCESS

The impeti are diverse country to country. Nonetheless, there is striking
commonality in both the foci eventually settled upon and the processes
through which they are dealt with. With an amount of over-simplification,
the following general features may be remarked:

O Land law reform is central to the development. In some countries, even
new policy formulation is foregone in favour of setting out the new
parameters in legal terms from the outset (Eritrea, Zambia, Uganda) (BOX
ONE).

O Constitutional law reform has an important role in this development.

O The classical objectives of land reform to redistribute property is not the
main objective in the region, save in those countries which make
restitution of land lost through racially-discriminatory laws, an objective
(Zimbabwe, South Africa and to a lesser extent, Namibia). However, a
break upon continuing polarisation in landholding, if not redistribution,
should eventuate through other means, and especially through the
changing status of customary land rights.



BOX ONE
STATUS OF LAND REFORM IN EAST & SOUTHERN AFRICA 2000

New Constitutions
Zimbabwe 1980 (key tenure amendment 2000)
Namibia 1990
Mozambique 1990
Zambia 1991
Ethiopia 1992
Zanzibar 1992
Lesotho 1993
Malawi 1994
Uganda 1995
Eritrea 1996
South Africa 1996
Constitutions under review: Rwanda, Swaziland, Kenya, and Tanzania

New National Land Policies
TANZANIA, 1995
MOZAMBIQUE, 1996
SOUTH AFRICA, 1997
NAMIBIA, 1999

Draft National Land Policies
ZIMBABWE, 1998-99
MALAWI, 2000
ZAMBIA, 2000
SWAZILAND, 2000
RWANDA, 2000
ETHIOPIA, 2000

New National Land Laws
ZIMBABWE Land Acquisition Act, 1992 (revised 1996)
ERITREA Land Proclamation 1994, 1997
NAMIBIA Agricultural (Commercial) Land Act, 1995
ZAMBIA, Lands Act, 1995
MOZAMBIQUE, Land Act, 1997
ETHIOPIA Rural Lands Proclamation, 1997
UGANDA Land Act, 1998
TANZANIA Land Act, 1999, Village Land Act, 1999
ZANZIBAR Land Tenure Act 1992
SOUTH AFRICA - 8 laws 1994-1997

Reform in Policy & Law Planned
KENYA, 1999 Commission of Inquiry
LESOTHO, 1996 Commission of Inquiry
BOTSWANA, ‘planned’
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Land tenure reform — changing the way in which land is understood in
law as owned or rights in land held - is not everywhere an early intention
of the reforms but quickly entered the agenda. This is again of direct
importance to all those who hold their land in unregistered or informal
ways.

The process of land reform is proving more complicated, time-consuming
and contentious than any Government initially imagined. Despite most
countries beginning up to a decade or more past, only Uganda, Ethiopia,
Mozambique, South Africa and Zimbabwe have begun to implement the
reforms and are themselves only in the earliest stages and in each case,
still grappling with issues of considerable public contention.

Intentions typically alter as planning gets underway. For example, whilst
beginning with the intention to make land more freely available on the
market place, Tanzania has ultimately increased limitation in many
respects (1999). Uganda’s initial objective to create a single uniform
system of land ownership ended up making four distinct regimes legal
(1995) as is likely also to be the case in Malawi.

What is reformed is also proving less stable and more partial than
originally espoused by politicians, recommended by the ubiquitous
Commissions of Land Inquiry created, or as urged by international
donors; and for reasons which are more often than not political. Stops and
starts blight process. As a result, founding new policies may take years to
be finalised or approved (Zimbabwe, Malawi, Lesotho, Namibia, Rwanda,
Swaziland). Drafting of crucial new legislation may be delayed or even
suspended (Namibia, South Africa). Even when a bold new law is
enacted, its implementation may be so weakly supported as to undermine
its purpose (Uganda), or its commencement date left hanging (Tanzania).
Amendment or regulations (Uganda, Mozambique) may quickly modify
the substance of a new law, or announcement made that a new policy is in
the works that will have the same effect (Zambia).

The manner in which Governments are conducting land reform raises
questions of strategic soundness, with widespread failure to ensure its
socio-political legitimacy among the majority, the poor and the rural.

In not a single case, for example, has any state set out to reform property
relations through the community-based and participatory strategies these
same states espouse as the right approach in most other spheres of
development. With periodic exceptions (and Mozambique outstanding
among them and Malawi showing signs of following suit), land reform is
state-driven and delivered, popular participation sought mainly in the
vein of consultation, and consultation itself sometimes deliberately
limited (Ethiopia, Tanzania, and initially, Rwanda) or the results ignored
(Namibia, Zambia).

The costs of this failure are beginning to be experienced. Plans are
emerging as unworkable or too cost (Uganda), or simply not accepted,
forcing their return to the drawing board (Eritrea, Zambia, Namibia,
Uganda). Slowly, the mode of reform is having to change as the demand
for more popular input and more locally workable reform, increases.

11



0 One impact is upon law-making itself. So far this has been expressed less
upon the way a law is made than in the way it is presented and made
accessible. New laws are beginning to be made more widely available to
the public in simplified form and sometimes in translation (Uganda,
Tanzania, South Africa). Within the law itself, conventional boundaries
among different bodies of law show signs of being breached with matters
of public law and administration and family law beginning to appear in
land laws. The style of law is changing too: with more attention to
procedural detail, in order to be user-friendlier and to heighten
administrative transparency.

o Land law reform is becoming an objective in its own right, with a
common drive towards formulation of not only a single basic land act but
one which is genuinely national in its character, independent of colonial-
derived and associated current metropolitan laws. Both objectives are
proving difficult to achieve, with the new land laws of Tanzania so far
coming closest to achieving this.

Q If, as noted earlier, land reform arises out of wider social reform, so too is
it reinforcing those changes and prompting change in other sectors, and in
ways which gather pace over time. This is evident in new attention being
paid to local government reform, and reform in a host of natural resource
sectors, each of which gains from the demands of changing land relations
placed upon them. The wave of forest reform described later is a case in
point.

CENTRAL CONCERNS

Issues which all states are having to deal with centre upon first, the question
as to what constitutes a right to land in the first place, and second, what
should be the relation of state and people in matters of land holding. Whilst
this fundamentally concerns the strategic implementation question as to how
far the state should pay for redisdistribution and other aspects of land reform
or leave this to the land market, the common tenure issues arising include:

0 How far should land itself, and powers over land, be vested in the state?

O At what level of society and with what degree of autonomy from the
executive should property relations be regulated and administered and
with what extent of popular participation?

o How should the rights of women in land be handled, a sector of society
ill-served by both customary and European tenure law but now
definitively the most important productive force in agriculture in most
states?

O How far should the rights of long-term residential farm-workers be
realised as ownership?

O On what conditions should rural tenancy is tolerated and security
supported?

o how should the informal occupancy of the still-growing millions of urban
poor be dealt with?

O how critical is recordation of rights to security and how may a simple,
effective, sustainable and accountable system be established?
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0 How should unregistered, customary landholding be dealt with in the
law? and -

0 How should commonage and common rights in land be regarded in the
law?

CHANGES IN THE RIGHT TO LAND
There is common direction in resolution of these questions. Broad trends are
outlined below.

State-people land relations

There is uneven development in respect of powers of state over land. Most
countries are embedding rather than releasing their ultimate powers over
property (Tanzania, Eritrea, Ethiopia, Mozambique, Zambia). However, there
is widespread reframe of this ultimate tenure as trusteeship. This is also
being seen in West Africa in the deepening concept of a common heritage in
land.

There is minor diminishment of power of states to appropriate private
property. Zimbabwe excepting, the main improvement is in the rates of
compensation payable and in some countries, a marked improvement in the
procedures through which land may be appropriated (South Africa, Uganda
and Tanzania).

By far the greater restraint upon wilful appropriation derives indirectly,
through the entry of customary estates into the realm of private property, due
compensation if appropriated. At the same time, governments firmly retain
the right to issue concessions and licences over most classes of land, which
demonstrably undermine local tenure in especially woodland areas
(Zimbabwe, Mozambique).

Devolved tenure administration

There is a strong move towards devolving the administration and regulation
of tenure, both outside the executive and towards the grassroots. This is most
pronounced in Uganda where District Land Boards and their supporting
Parish Land Committees will operate in entirely autonomous ways from
either central or local governments. Moreover, unlike the case in Botswana,
they will act only as administrators, not as owners, increasing their
accountability.

An equivalent if different democratisation of tenure administration will
occur with the commencement of the 1999 land laws in Tanzania, at least in
respect of rural lands, now classed as Village Lands. The elected government
of each village (Village Council) will be designated Land Manager charged
with carrying out adjudication, registration and entitlement of land within
their respective village areas. Variations of this approach are under
consideration in Malawi, Swaziland and Zimbabwe, at least in reference to
communal lands. Taken as a whole, these developments bespeak marked
increase in the participation of civil society in tenure decision-making, in
accessibility to machinery and procedures, in accountability to clients, and
therefore, it is hoped, transparency. Registration of rights in land should be
speeded up.
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Devolving land dispute resolution machinery

Similarly, more and more countries are removing land dispute machinery
fully or partially from the judiciary into local civil tribunals. The objective is
to speed up resolution, reduce enormous backlogs and improve
accountability to disputants (Uganda, Tanzania). Mediation services to keep
land cases out of the courts in the first place are also being put in place
(South Africa).

A regulated market in land

There is ambivalence as to how far the market in land should be promoted
and regulated. The output is an increase in the right to sell property in
principle but often only the improvements to the land (Tanzania, Ethiopia,
Eritrea, Mozambique, Zambia, Zimbabwe, Rwanda, Namibia). Sales will be
commonly subject to permission of the land administration authority, whose
power to impose conditions are widely heightened. There is as widespread
limitations as to whom certain classes of land may be sold, generally geared
towards the protection of peasant landholding.

Excepting South Africa, foreign access to land is being limited, non-citizens
being permitted to own land only through national level approval
procedures and for proven productive investment purposes. In almost as
many countries, new law permits non-citizens to lease land only from the
state, to exclude them from accessing customarily held lands.

Strengthened use-centred conditionality

Despite little evidence that conditions have been adhered to in the past,
many new laws are entrenching requirements for occupancy and use of lands
as a means to inhibit land hoarding, speculation and absentee landlordism
(Tanzania, Mozambique, Botswana, Eritrea, Ethiopia, Namibia). Proposed
land policy in Zimbabwe and Malawi are emphatic that both customary and
freehold rights should depend not upon title, but upon actual use.

As is the case in West Africa, conflict is arising as to how far non-agricultural
use is accounted for in these regulations. Hunting and gathering in particular
remains outside this domain. Pastoral rights are more widely affected but
also sometimes being accorded new protection (Tanzania).

Ceilings on the size of holdings are being imposed in the laws of Tanzania,
Eritrea, Ethiopia, Zambia, Botswana and existing in Lesotho. Even Kenya,
famous for the unbridled rights of private property has announced that a tax
on vacant or under-utilised lands will be one of the first tenure reforms to be
introduced. Imposition of taxes and stringent planning regulations affect
freeholders in South Africa, Zimbabwe, Namibia and Swaziland in
increasing, rather than decreasing, degree.

New recognition of the rights of weakly-tenured sectors

Dramatic new attention is being given to the landholding of previously
weakly tenured- sectors. This prominently includes legal provision to
regularise and register the occupancy rights of farm workers who have been
paid with land use rights (South Africa) and virtual emancipation for certain
types of tenants (mailo in Uganda).
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More widely, schemes of regularisation are being legislated for to enable the
urban poor to secure their squatter occupancy as ownership.

Women are also gaining land rights in the reform movement. In several
countries wives are given clear opportunities to secure independent or co-
ownership rights to family property (Eritrea, Ethiopia, Tanzania,
Mozambique). Irrebuttable spousal co-ownership of primary household land
is a more exact and controversial plan in Uganda. Malawi, Zimbabwe and
Swaziland are also considering measures to enhance women’s right in more
than declaratory ways.

Should these proposals eventuate as law (still much in doubt), then gender-
related land reform may well represent the most dramatic positive alteration
in domestic land relations for a century, and one which could impact directly
upon the future of agriculture: as co-owners rather than the primary labour
force on the farms of their husbands, a major impediment to the
modernisation of smallholder agriculture could be removed.

NEW RECOGNITION FOR CUSTOMARY RIGHTS

Driving many of the above changes is the more fundamental alteration in the
status of customary rights. With exceptions (Botswana), customary tenure
has been only permissively recognised in state laws, and not provided
statutory machinery to operate. The assumption has been that it would
disappear on its own through commoditisation, through forcible
conversionary processes, or did not amount to ownership in the first place
and need not be secured.

In 2000, the persistence of customary rights in land and the regimes that
uphold them (customary tenure) is having to be recognised by policy makers.
Decision has to be made whether to maintain the status quo, to accelerate
conversion into European-derived forms, or to finally recognise customary
tenure regimes as legal tender and to provide properly for their exercise.

For the majority of citizens in the region, the fate of customary land tenure is
the issue of land reform that most directly affects them. It is also the central
concern to the tenurial future of the community — forest relationship.

Its resolution is also proving the most influential upon decisions in other
spheres. Indeed, if there were a single point of radicalism in tenure reform
occurring in Sub-Saharan Africa today, it is this; that for the first time in one
hundred years, states are being forced to recognise the customary land right
as not only legitimate, but equivalent in the eyes of the law to those which
may derive from more formal and statutorily-defined regimes.

Leading the way

So far in the region, the source of new legal recognition for customary land
rights is in the new land laws of Uganda, Tanzania and Mozambique. These
recognise customary land rights as lawful landholding, to be upheld by
courts, and equivalent in security to other regimes.
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In addition these laws provide for their use through what are inevitably
customary or locally driven regimes. In Mozambique, the machinery for this
is weak and procedures still being developed through Regulations under the
law (1998, 1999). In Tanzania and Uganda, the machinery has been
encompassed in community-based regimes in respectively the village land
management regime and parish land committee regime outlined earlier.

Further, these countries have come to the conclusion and put into law, that
such property rights should be able to be certified by documentation — in
short, titled. And all this, without the conventional conversion to freehold or
leasehold forms, and without loss of community reference to provide the
evidence and legitimacy of these rights. In addition, none of these states has
determined to codify customary tenure, an intention proving problematic in
some West African states. Instead, within certain bounds, it is left up to the
community to determine the incidents of what is customary. Differences by
community and just as important, differences over time may occur.

A still fragile development

It would be incorrect to suggest this development as yet widespread. Indeed,
when given the opportunity to adopt this strategy Zambia (1995) chose to
assure customary landholders security only through converting their rights to
leasehold, currently the case in Kenya and Malawi. Nor did Namibia’s
Communal Land Reform Bill 2000 provide fully for customary tenure, by
neglecting to make common property registrable, a bill now under redraft.

In Eritrea and Ethiopia, customary rights have been abolished altogether in
favour of the state’s version of what majority landholding should constitute
(Limited Lifetime Usufructs).

Whilst policy proposals in Zimbabwe (1998-1999) looked set to provide for
customary tenure in ways similar to Tanzania, action has halted with the
preoccupation upon white settler tenure issues. The bold intentions of a
drafted Land Rights Bill (1999) in South Africa towards recognition of local
tenure regimes have been suspended. The indications are that primary title
over ex-homelands may be vested in Tribal Authorities, a development
which may do little more for occupants than change the identity of their
landlords.

Important policy proposals for customary tenure by the Malawi Land
Commission, 1999 now put into draft Policy (2000) remain undecided, as do
those of Swaziland (1999). Both do however seriously contemplate giving
customary rights the full weight of law as registrable entitlements and
providing for their devolved administration to the community level.

GIVING LEGAL FORM TO COMMON PROPERTY RIGHTS

Common properties like forests are deeply affected by these changes. For by
recognising customary tenure, the customary capacity to hold land in
common is also legalised and made justiciable.
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Accordingly, the land laws of Mozambique, Tanzania and Uganda make it
explicit that not only one person or even two, but any group of persons
(family, clan, community, village, tribe) may be recognised as owning land,
and able to register this fact and receive a title deed expressing it.

This will have immense impact upon the status of common properties. In
fact, the construct is seen as of such utility that the Uganda and Tanzanian
laws make it possible for even persons who do not hold property customarily
in this way, to secure such group entitlement through their own regimes
(freehold, granted rights, etc.). South Africa had provided (a more
complicated) opportunity for this in its Communal Property Association Act
1996.

Recognising layers of rights in land

An additional helpful provision is the idea that different persons may own
different rights in the same land, another aspect of customary landholding
not adopted in state law over the last century. Therefore, new land law in
Tanzania, for example, sets out how agriculturalists and pastoralists may
own rights in the same land for different purposes.

CHANGING NOTIONS OF TENURE

Through the above, notions of tenure underpinning land relations are seeing
alteration, and most illustrate the manner of reform that is actually, if
uncertainly, underway.

Redefining the place of individual ownership

First, the very conventions of titling which underpin the history of modern
African tenure are being re-made. Previously recordation, registration, and
the issue of evidential documentation (titles) were inseparable from the
individualisation of the ownership of that property/rights in it. At its most
simple, only one name could appear on the title deed. The damage this has
done to domestic property relations on the continent has been immense,
quite aside from the constraint this has placed upon group and community
tenure.

Now, the link has been broken. Whilst certification remains an impregnable
strategy towards land security throughout the region, it is no longer
necessarily for the purpose of individualisation. The need for documentation,
to record and certify rights in land of whatever origin and ilk, emerges as a
singular strategy on its own. Step by step, this need is being disassociated
from necessarily European forms of landholding.

Widening the meaning of private property

Related, the idea of what constitutes private property has begun to expand its
conventional boundaries to embrace a simple — and traditional - idea that, as
above, spouses, families, clans, groups and communities may also own
private property, as private, legal persons in the eyes of the law. This has
been a facility provided previously only in the form of trusts, companies, and
other associations, more suited to corporate property, and invariably linked
to freehold or leasehold entitlement.
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Providing for local level reference systems

Recognition of customary tenure changes procedures. Certification may be
verbal and verbally endorsed (Mozambique). The community itself may
conduct the adjudication, recordation and entitlement process (Tanzania).
The incidents of the title may be in accordance with their local preference
(Uganda).

Entering new incidents into state tenure law

The manner of incidents of land rights has also widened to encompass those
of customary relevance. In some cases these may exceed the provisions of
rights provided under existing statutory systems. In Tanzania for example,
where customary rights may be held in perpetuity, this exceeds that provided
for statutory rights so far issued by the state, which have limited term.

Modernising communal tenure

The meaning of communal tenure has also seen change. Communal tenure is
now seen in two distinct ways. Communal tenure becomes the communal
reference system through which customary rights are allocated and
administered. These regimes usually include provision for individual, family
and group rights. Communal land becomes a tangible estate in land, held by a
definable group of people. After years of obfuscation, this arrives as a rather
surprisingly delivered rescue, of what nhow must seem to many a modern
law-maker, an obvious construct, and one which should have entered state
law many a decade ago.

However, in the process, a certain amount of reconstruction of traditional
notions has been effected, rendering this important development as much
modernisation of customary tenure as its recognition.

Reconstructing customary tenure as community-based tenure

This relates to a subtle alteration in meaning as to what is customary. For in
particularly Tanzania and Mozambique, what is really being brought into
state law is less customary tenure than tenure arising from local regimes, and
which may or may not have a clear foundation in custom or its rules and
laws.

This constructively acknowledges social change at the local level. In
Mozambique, for example, years of civil war led to such massive population
dislocation that any one community may comprise several layers of
occupants, each with its own version of what is traditional in tenure matters.
By relocated rights as community-based rather than necessarily customarily-
based, this side-steps likely conflicts, and roots decisions not in what
traditional leaders say, but in what the community membership of today
agrees.

Particularly where allegiance to traditional authority is in demise or conflict,
this may represent a helpful liberation from an emerging area of frustration
and conflict. Where it is not, landholders may simply embed the notions of
tenure they traditionally follow and the allocatory and supervision systems
that support them, in their decisions.
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Tanzania represents a perhaps clearer example of how customary tenure is in
reality being reconstructed as community-based tenure. There, the village-
making strategies of the 1970s served to relocate traditional patterns of
settlement and with this, traditional tenure regulation, into a new village-
based framework. Many customary rights were lost, whilst others were by
default or design sustained. Whilst in practice the regimes adopted by most
village governments have been largely founded upon traditional norms and
practices, strictly speaking, what exists today is not customary tenure or
customary rights at all, but village tenure and village land rights. Nonetheless,
following a long legal tradition in that country, these are named customary in
new law (1999) and registrable as Customary Rights. Village Land Managers
themselves are bound to “attend to local customary rules and norms”.

Modernising the ethics of customary tenure

How far they may do so is also seeing important reconstruction. For practice
may not transgress parameters which derive directly from constitutional law.
New constitutional law throughout the region is notable for its increase in
bills of rights, establishing rights which sometimes depart substantially from
customary norms; this notably improves the land rights of children, the
disabled and most especially, women.

Of such developments legal marriages are being made, not only of customary
and statutory law, but also of traditional and modern community-based
tenure regimes. The vigour that is being given is not ultimately to custom,
but to the operation of localised and devolved land rights systems, a trend
that is surprisingly democratic.

111 THE IMPACT OF LAND RELATIONS ON FOREST RIGHTS

There may be no doubt that land rights directly influence and indeed control
the extent to which local communities have been able to own forest lands in
the past and the extent to which they may be able to do so in the future.

Over most of the last century, the tenurial relationship of forests and
communities has been stressed to say the least. Recognition that they may
even possess tenurial interest in forest land has been slight, and effected only
in default of more powerful interests acting to secure the forest for
themselves.

The most powerful of these forces has been the state itself, in its steady
appropriation of local forest lands as reserves in service of national concerns.
In this process, local tenurial interests in forests are extinguished, reduced at
most to access rights, which are themselves only permissively applied.

The dominance of tenure regimes which have the full backing of state law,
have in addition encroached upon community forest tenure, leading to
recurrent linked processes of individual appropriation and conversion to
agriculture, settlement and commerce.
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Now however, the new century opens with an increase in opportunities for
forests to be secured intact by local people, through recognition of local and
particularly communal rights in land as legitimate and to be upheld in the
event of dispute.

How far, we must now ask, is this changing situation, still limited though it
is, reflected in the strategies of the forestry sector, the sector which broadly
controls the status and management of forests throughout the region? The
question gains special pertinence given that thinking as to how forests
should be secured and managed in the future, is itself now widely under
review in the region and beyond.

BOX TWO
FOREST REFORM IN EAST AND SOUTHERN AFRICA 2000

New National Forest Policies
Zanzibar, 1995
Malawi, 1996
South Africa, 1996
Mozambique, 1997
Lesotho, 1997
Zambia, 1998
Tanzania, 1998
Kenya, 1999
Namibia

New National Forest Policies in Draft
Ethiopia, 2000
Swaziland, 2000

Uganda, 2000
Zimbabwe

New National Forest Laws
Ethiopia, 1994
Zanzibar, 1996

Malawi, 1998
South Africa, 1998
Lesotho, 1999
Mozambique, 1999
Zambia, 1999

New National Forest Laws in Draft
Tanzania, 2000
Kenya, 2000
Namibia, 2000
Uganda, 2000

FOREST REFORM

Again, in examining this matter, we are confronted with a wave of reform at
the turn of the century and one which is also most tangibly delivered in new
forest legislation (BOX TWO).
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Emerging devolution

The main thrust of this development has been institutional. The trend is
(unevenly) towards lessening the concentration of authority over forests and
decision-making at the centre and in the hands of central government. This is
being removed often into the hands of semi-autonomous bodies (South
Africa, Zambia, Uganda, Tanzania, Kenya) or through the establishment of
new advisory bodies with representation from civil society (most fully the
case in South Africa). There has been concomitant rise in opportunities for
the private sector, non- government agencies and forest-local communities to
participate in forest management.

Without exception, the last group of citizens is identified as a key player,
most clearly articulated in those states that make devolution a main objective
(Tanzania, Lesotho).

THE CHANGING TEMPLATE OF ‘RESERVATION’

Legal notions as to who owns forests and who may own forests, who
manages forests, and who may manage forests, is seeing change. These find
immediate expression in the process of forest reservation, conventionally one
of the main tasks of forest enactments.

Reservation, or the act of dedicating a surveyed area of land to forestry, has
been the common and core construct of forest management strategies this last
century. The output has been Forest Reserves, Forest Parks or Demarcated
Forests, of which there are over one thousand in the region today. The
mechanism for creating these reserves, has been appropriation, the
withdrawal of what was as often as not informal local common property, into
the intended protective custody of the state.

Now, whilst the strategy of setting aside forest for its protection remains
uniformly the centre-piece of forest management, important shifts are
occurring in its meaning and implementation. These include disjunction of
legal or popular assumptions that a reserve is synonymous with state
ownership. Thus in Tanzania, for example, the Land Act 1999 establishes
reserved land as a land management, not land tenure category, a class which
says nothing about who owns or may own the reserve. The same
disassociation is being implied in other laws, mainly through recognition of
the possibility that communities may create their own forest reserves.

GIVING COMMUNITIES THE OPPORTUNITY TO CREATE THEIR OWN
RESERVES

This is the single most important new provision in the wave of forest law
occurring. Only Kenya’s proposed new law makes virtually no provision in
this sphere. Provision is most developed in the case of Tanzania, through
provision of two constructs: Village Land Forest Reserves and Community
Reserves (distinct only by virtue of whether or not the whole village or a sub-
group of the village owns the forest reserve). Lesotho’s new land law also
provides for Community Forests and Co-operatives Forests. The draft forest
law of Namibia provides for Community Forests as is expected in the
upcoming Uganda Forest Bill.
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Drawing on a long tradition of Village Forests, the new forest law of Malawi
provides for a reconstructed form of Village Forest Areas, but this time to be
owned by the communities, not District Councils. Mozambique provides for
a more limited category, confining declaration to community forests to areas
of socio-ritual importance.

The main spheres where such new reserves will be created are in the
currently unreserved woodlands of the region. These amount to more than
one hundred million hectares and in many countries represent the greater
proportion of the nation’s total forest estate. This is because reservation has
been more concerned until relatively recently to secure moist and montane
and closed canopy forests, most of which are now indeed held as government
forest reserves.

AN OPPORTUNITY TO RETRIEVE FORESTS

Several new forest laws make it possible for forest-local communities to re-
secure ownership of such forests lost to them. In South Africa this arises out
of the constitutional commitment to land restitution, which directly affects
many State Forests, a fact recognised in the National Forests Act 1998. The
new Forestry Act of Lesotho (1999) makes the divestment of Government
Reserves a prime objective and sets out the procedures. The Tanzania draft
Forest Bill 2000 provides for the Minister to alter the status of a National or
Local Authority Forest Reserve to become a Village or Community Reserve.
Following the Land Act 1998, which provides for local people to seek the
review of the status of Reserves, new forest law in Uganda, still under early
draft, will almost certainly provide the same kind of opportunity.

In all cases, the mechanisms for devolution are to be implemented on a case
by case basis and implicitly conditional upon the retention of the estate as
intact forest.

REINING IN THE POWERS OF STATE OWNERSHIP

There is a corollary shift occurring in the terms upon which governments
will themselves retain and manage their own forest reserves. Through land
reform, Government Land in general is being more definitively shaped
towards public use and relocated more firmly as property held in trust, not to
be perceived as the private estates of government.

Government Lands of most obvious interest to the national community such
as reserved are the main target of consequent constraint. Thus the Land Act
1998 warns the Uganda Government that it may not sell or lease reserved
properties. Policy proposals in Malawi and Zimbabwe seek constitutional
amendment to put the same principle into effect. The Forest Bill of Kenya
proposes to vest ownership of State Forests in the planned new Forest
Service to remove the current legal capacity of the Commissioner of Lands to
dispose of these properties virtually at will, a capacity which has resulted in
the loss of nearly half a million hectares of forest to often private at will; a
capacity, resulting in the loss thousands of hectares of reserved forest
developments.
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LIMITING APPROPRIATION OF LOCAL FORESTS

Similarly, it is through land reforms that limitations upon the power of state
to appropriate yet further property into its own sphere is seeing limitation in
new forest legislation. This is mainly the result of the new recognition being
given to unregistered customary land rights in rural areas. As now private
rights, communal rights to woodlands will require full compensation — a sure
disincentive to their appropriation.

More cautious procedures for new reserve making embody these changes.
This is most developed in the Forest Bills of Tanzania and Namibia which
require justification as to why the forest could not be better sustained and
managed as a community forest reserve. Both countries have demonstrated
their commitment to this principle by halting gazettement processes
designed originally to create new government-owned forest reserves.

THE FUTURE PATTERN OF RESERVES

These provisions are not casually provided for. Instead, they build in most
cases upon emerging pilot experience. In Tanzania for example,
commencement of the new forest law will see some 500 declared Village
Forest Reserves formally recognised. In order to facilitate the creation of
many more, the process of formalization is decentralised to the district level.

Looking ahead, it is likely that by far the greater proportion of new forest
reserve owners in the region will be local communities. This is because new
reserves will be created out of currently unreserved and usually customarily
held lands, and held not by individuals but by groups of persons such as
village communities. The main distinction among reserved forests will be
between those held by the state and those held by the people. A classification
of government and non-government forests may arise. The latter will include
not only community forests but those owned or held under long lease by the
private sector. This is a development strongly encouraged in many
new/proposed forest laws (South Africa, Tanzania, Zambia, Uganda).

COMMUNITIES AS FOREST MANAGERS
Even greater alteration in the state-people forest relationship is being seen in
respect of how forests are to be managed.

Again, unreserved resources are the main focus for local participation. When
it comes to forests important enough to have been already designated as
Government Forest Reserves, community participation is more erratically
posed. In general, Tanzania is positioned at one extreme in this respect, and
Zambia at the other. A clear opportunity to autonomously manage a
Government Forest is provided in the former, through the declaration of
Village Forest Management Areas embracing all or part of a Government
Reserve. Some nine National Forests have already seen development in this.
South Africa’s new law encourages communities to apply to manage a State
Forest, autonomously or in partnership. The same potential exists in the
forest laws of Zanzibar, Lesotho and in a less developed way in
Mozambique, and in the Forest Bill of Kenya. In contrast no provision is
made for communities to be party to the management of State Forests in
Zambia.
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In general partnership management is preferred, and most community
involvement will be subject to joint management agreements, which will
share rights, roles and responsibilities among state and community (or
NGO), and probably very unevenly. In a few states, local involvement is so
strongly encouraged as to be obligatory (Tanzania). Local roles as managers
may be limited in reality, if current pilot paradigms are illustrative
(Zimbabwe, Mozambique, Botswana, Malawi, Zambia). In Zambia,
participation in Local Forest management may only occur through Joint
Forest Management Committees that are more notable for the dominance of
government representation than for the token community representation.

Nor may autonomy in management of even locally owned forests be
assumed. In some cases, local management of Community Forests is
dependent upon the formal support of Forestry Administrations in ways that
restrict real authority very significantly (Malawi, Namibia).

THE POWER TO MANAGE

Differences in legal provision for empowering local communities as forest
managers reflect operating paradigms and conceptions of community
interests. Where benefit sharing has been dominant, the institutional basis
for community involvement being provided in the law tends to be shaped
around this objective.

Thus, proposed Joint Management Committees in Zambia, Local Resource
Management Councils in Mozambique, Management Authorities in Namibia
and Forest Associations in Kenya, are fashioned largely around the task of
allocating access rights and/or distributing benefits among the local
population. This is also the case in respect of Zimbabwe’s Village
Committees in its few pilot schemes of co-management, and less
pronouncedly the case in respect of Malawi’s Natural Resource Management
Committees. The extent to which these bodies may gain real powers beyond
this role is often unstated or vague. Sometimes these may only accrue
through the designation of a local person as an Honorary Forester.

This tasking could not contrast more strongly with the way in which the
Tanzania Forest Bill lays out the roles and responsibilities of Village Forest
Management Committees. These are to arise through community-based
election and be accountable to the electorate but lodged as sub-committees of
Village Councils, thereby securing a share of powers these Governments
hold to act and enforce Village By-Laws. Committees are to plan and execute
management in all its parts, from protection to the regulation of access and
the handling of offenders. They may determine what parts of the forest are to
be used and not used and for what purposes, the level of products which may
be extracted and by whom. Fees may be set and collected, permits issued, and
fines levied. Those breaking the rules, whether members of the community
or not, may be apprehended. Should they fail to pay the set fine, they may be
taken to court, where the magistrate is bound to rule by the terms of the
Village Forest Management By-Law, enacted by the Village
Council/community.
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The Village Council itself may be sued should it fail to manage the forest in
the manner which it, the Committee and community, have set out in the By-
Law. Not surprisingly, thus far community-based forest management in
Tanzania tends to be conservative, closing degraded areas to use, and
limiting access to the remainder to manageable levels.

COMMUNITY FORMATION AND POWERS

The above points to the fundamental role of community formation in
defining its role in forest management in new forest act. Points of reference
relate to whether or not local community has defined social boundaries,
acknowledged discrete institutional form, and accessible powers of
regulation at its disposal which may be successfully applied beyond its own
membership.

For if there is one essential to working community-based forest management,
it is the need for communities to be able to determine who may access the
forest and to be able to effectively exclude those whom it determines should
not have access, or at least not free and unregulated access. For this to be
workable, the rules must have weight beyond those which customarily, or for
modern social reasons, members of the community feel obligated to adhere,
and in ways which are justiciable in the courts. These are automatically
assumed powers of government forest managers, and for communities to
operate successfully as forest managers, they too need these powers.

The findings of the study suggest that the measure of these attributes as
already existing in the construction of community determine the manner in
which communities are being posed as actors in management in the first
place - in the field, and in new forest policies and laws. The more strongly
community is socio-legally defined, the more strongly it is being identified
and supported in new forest law as a forest manager. The weaker the
institutional identity of community, the more likely it will be involved as
beneficiary and forest user. The same effect has been seen in the extent to
which local people will be involved in the administration of land relations.

DEVOLVED GOVERNANCE AS A PLATFORM

There may be little doubt that the extent to which decentralised government
has been put in place in a country, acts as a catalyst to the formation of
community identity and over time, its empowerment as both authority and
land owner.

In some states, almost no devolved governance machinery exists at all
(Mozambique, and to a lesser extent, South Africa). In others, there has been
minimal development below the conventional district level (Zimbabwe,
Zambia, Malawi, Kenya, Botswana). Often the real powers of even these
authorities are limited. Some councils serve as as much agencies of central
government as autonomous entities. Only in a few states has local
government been extended to the grassroots and given socio-legal form
(Tanzania, Uganda).
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Elsewhere, organization and empowerment at the community level tends to
be left to traditional and informal authorities, or sub-sector organization
(women’s groups, burial societies, youth groups, etc.). These do not however
possess the regulatory powers needed to bind non-members of the group, or
even the members themselves, in legally enforceable ways.

It is no surprise therefore that most new forest laws are having to identify
entirely new constructs through which community involvement may be
expressed, as named above. Whilst far from satisfactory in most cases, such
constructions do open avenues for local participation in forest management.
Through their use they may enhance community identity and socio-
institutional formation. Over time, such agencies may demand and secure
greater powers. They are also likely to look to tenure security to underwrite
their authority. This will add force to the emerging new concern to recognise
existing rights in rural land.

IV CONCLUSION

In conclusion, there may be no doubt that there is a revolution of sorts
underway in the region in the role ordinary citizens may play in forest
future. This may be illustrated by the fact that a mere ten years past, a study
such as this would have examined forest policies and forest laws, for the
extent of access they granted local people. The state’s generosity could have
been safely measured in the comparative number of bundles or fuelwood
headloads permitted. In 2000, these documents and changing practice have
been examined for the extent to which they grant these same local people the
opportunity to own or control the forests themselves and to regulate their
access.

Of such changes, state-people relations are undergoing sharp change and
steps towards democratisation being realised in the most practical of ways.
Over time a social transformation of sorts may accumulate in which local
communities play increasingly important roles. With hindsight it may be
remarked, that turn-of-the-century efforts to more seriously involve
communities in forest future, were in a small way, catalytic.
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Main Tenure and Forestry Legislation and Policies Referenced
(Those not directly studied in italics)

Botswana

Constitution of Botswana, Chapter 1
Constitution (Amendment) Act, No. 16 of 1997
Constitution (Amendment) Act, No. 18 of 1997
State Land, Chapter 32:01

Tribal Land, Chapter 32:02

Tribal Land (Amendment) Act, No. 14 of 1993
Tribal Land (Amendment) Regulations, 1999
Tribal Territories” Chapter 32:03

Railway Land, Chapter 32:04

Tati Concession Land, Chapter 32:05

British South Africa Company, Chapter 32:06
Town and Country Planning, Chapter 32:09
Land Control, Chapter 32:11

Fencing, Chapter 33:03

Forest, Chapter 38:04

Tribal Lands Grazing Policy, 1975

Eritrea

Constitution, July 1996

A Proclamation to Reform the System of Land Tenure in Eritrea to Determine the
Manner of Expropriating land for Purposes of Development and National
Reconstruction, and to Determine Powers and Duties of the Land Commission (‘Land
Proclamation’) No. 58 of 1994

Proclamation for the Establishment of Regional Administration, No. 86 of 1996.

A Regulation to Provide for the Procedure of Land Allocation and Administration, Legal
Notice No. 31 of 1997

A Proclamation to Provide for the Registration of Land and Other Immovable Property,
No. 95 of 1997

Ethiopia

Constitution of the Federal Republic of Ethiopia, 1992

Land Proclamation, 1975

Federal rural Land Administration Proclamation No. 89 of 1997

Oromoa State Council Land Proclamation, No. 3 of 1995

Forestry Conservation, Development and Utilisation Proclamation, No. 94 of 1994
Federal Forest Policy, Draft February 1998, Ministry of Agriculture

Kenya

Constitution of Kenya. Revised Edition (1998) 1992.

Constitution of Kenya Review Act, No. 7 of 1997.

Constitution of Kenya Review Commission (Amendment) Act, No. 6 of 1998
Transfer of Property Orders in Council and Applied Acts Group 8 Revised Edition 1962.
Land Disputes Tribunals Act, 1990

Law Reform Commission Act, Chapter 3

Magistrates’ Courts Act, Chapter 10

Chiefs’ Act, Chapter 128

Government Lands Act, Chapter 280

Registration of Titles Act, Chapter 281

Land Consolidation Act, Chapter 283

Land Adjudication Act, Chapter 284

Registration of Documents Act, Chapter 285

Land (Group Representatives) Act, Chapter 287
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Trust Land Act, Chapter 288

Trusts of Land Act, Chapter 290

Survey Act, Chapter 299

Registered Land Act, Chapter 300

Land Control Act, Chapter 302

Land Planning Act, Chapter 303

Mining Act, Chapter 306

Agricultural Act, Chapter 318

Wildlife (Conservation and Management) Act, Chapter 376

Wildlife (Conservation and Management) (Amendment) Act, No. 16 of 1989
Forests Act, Chapter 385

Local Government Act, Chapter 265

Environmental Management and Coordination Act, 1999

Forests Bill, April 2000

Kenya Forest Policy, October 1999

(National) Development Plan, 1994-1996

Economic Reforms for 1996-1998 The Policy Framework Paper (February 1996)
Economic Reforms for 1999-2001 Policy Framework Paper (November 1998)
National Poverty Eradication Plan, 1999-2015

Sessional Paper No. 1 of 1968 A Forest Policy for Kenya

The Kenya National Environment Action Plan (NEAP) June 1994

Lesotho

Report of Land Policy Review Commission, Maseru, 1987
National Environmental Policy for Lesotho, Undated
Constitution, Chapter 1X

The Land Act, No. 17 of 1979

Forest Act, 1999

Malawi

Constitution Act. No. 20 of 1994

Forestry Act, No. 11 of 1997

National Forestry Policy of Malawi, 1996

Preliminary Report of the Presidential Commission of Inquiry on Land Policy Reform,
April 1998

Final Report of the Presidential Commission of Inquiry on Land Policy Reform, 1999
Draft National Land Policy, 2000

Working Draft, Land Use and Management Act, October 1998

Mozambique

Constitution, 1990

The Agricultural Commercial Land Reform Act 1995

National Lands Policy (PNT) October 1995

Environmental Framework Law, No. 20 of 1997

Land Law, 1979

Reform Land Law, No. 19 of 1997

Regulations under Land Law, Decree 16/87 of 15 July 1998 (English Translation)
Technical Annex to Regulation, 1999

Forest and Wildlife Act, September 1999 (English Translation)

Namibia

Constitution of the Republic of Namibia, 1990
Agricultural (Commercial) Land Reform Act 1995
Nature Conservation Amendment Act, 1996

The National Land Policy, 1998

Forest Bill, 1998

Communal Land Reform Bill, 2000
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Rwanda

Land Decree, July 23, 1975
Land Decree, July 27,1975
Land Decree, March 4, 1976

South Africa

Constitution, No. 108 of 1996

Upgrading of Land Tenure Rights Act, No. 112 of 1991

Restitution of Land Rights Act, No. 22 of 1994

Extension of Security of Tenure Act, No. 62 of 1997

Draft Regulations under State Land Disposal Act, No. 48 of 1961 (Dec. 1999)
Interim Protection of Informal Land Rights Act, No. 31 of 1996

Transformation of Certain Rural Areas Act, No. 94 of 1998

Land Reform (Labour Tenants) Act, No. 3 of 1996

Communal Property Associations Act, No. 28 of 1996

KwaZulu-Natal Ingonyama Trust Act, No. 3 of 1994

Minerals Act, No. 50 of 1991

Local Government Transitional Act, No. 209 of 1993

Development Facilitation Act, No. 9 of 1995

National Forest Act, No. 84 of 1998

South African Veld and Forest Fire Act, 1998

The Rural Development Strategy of the Government of National Unity, November 1995
White Paper on South African Land Policy, April 1997

Sustainable Forest Development in South Africa, The Policy of the Government of
National Unity, White Paper (undated version)

Policy Statement by the Ministry of Agriculture and Land Affairs for Strategic Directions
on Land Issues, February 2000

Swaziland

Forests Preservation Act, No. 14 of 1910

Private Forests Act, No. 3 of 1951

Marriage Act, No. 47 of 1964

Natural Resources Act, No. 71 of 1951

Land Concession Order, No. 15 of 1973

Vesting of Land in King Order, No. 45 of 1973
Deeds Registry Act, No. 37 of 1968

Land Speculation Control Act, No. 8 of 1972

Farm Dwellers Control Act, No. 12 of 1982

Swazi Administration Order, No. 6 of 1998

Saved Articles of Constitutional Law Act, No 50 of 1968 (Land and Minerals)
Draft National Land Policy 1999

(First working draft) National Forestry Policy 2000

Tanzania

Constitution of the United Republic of Tanzania. (Revised version 1995).
Forests, Chapter 389 of the Laws (Revised) (Principal Legislation).
Interpretation of Laws and General Clauses. No. 30 of 1972.

Marine Parks and Reserves Act, 1994. No. 29 of 1994.

The Wildlife Conservation Act, 1974. No. 12 of 1974.

Wildlife Conservation (Amendment). No. 21 of 1978.

Mining Act, No. 17 of 1979.

The Local Government (District Authorities) Act, 1982. No 7. 1982.
Local Government Laws (Amendment) Act., No. 8 of 1992.

The Local Government Laws (Miscellaneous Amendments) Act, No. 6 of 1999
Land Act, No. 4 of 1999

Village Land Act, No. 5 of 1999.

Draft Village Land Regulations, 2000
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Land Ordinance. Chapter 113 of the Laws

The Forests (Reserved Trees) Order 1995.

The Executive Agencies Act 1997.

Written Laws (Miscellaneous Amendments) Act, No. 18 of 1997.
Draft Bill for a Forest Act, 2000

National Beekeeping Policy, 1998

National Forest Policy, 1998

Uganda

Constitution, 1995

Judicature Statute, No. 13 of 1996.

Local Governments Act, No. 1 of 1997

Land Acquisition Act, No. 14 of 1965

Forests Act, Chapter 246 (revised edition, 1964)
Timber (Export) Act, Chapter 247

Forest Reserves (Declaration) Order, No. 176 of 1968.
Land Reform Decree. Decree No. 3 of 1975.
Registration of Titles Act. Chapter 205

National Environment Statute, No. 4 of 1995.
Uganda Wildlife Statute, No. 14 of 1996

Land Act, No.16 of 1998

Draft Regulations, 1999, under Land Act, 1998

A Poverty Eradication Action Plan for Uganda, 1997
National Environment Action Plan for Uganda, June 1995
National Gender Policy, 1997

Domestic Relations Bill (draft)

Uganda Forestry Policy, Version Two, March 2000

Zambia

Land (Conversion of Titles) Act of 1975

Procedures for Acquiring Land: Circular No. 1 of 1985
Common Leasehold Schemes Act, No. 39 of 1994
Lands Act, No. 29 of 1995

Land Acquisition Act, 1970

Draft National Land Policy, November 1998
National Forestry Policy, 1998

The Forests Act, 1999

Zanzibar

Act to Amend the Constitution of Zanzibar, 1984 and Matters Connected Therewith 1992
Commission for Land and Environment Act, No. 6 of 1989

Land Tenure Act, No. 12 of 1992

Land Adjudication Act, No. 8 of 1990

Registered Land Act, No. 10 of 1990

Land Transfer Act, No. 8 of 1994

Land Tribunal Act, No. 7 of 1994

Forest Resources Management and Conservation Act, 1996

Zimbabwe

Constitution, 1980 (Revised Edition 1996)

Regional Town and Country Planning Act, Chapter 29:12
Deeds Registries Act, Chapter 20:05 (Revised Edition 1996)
Land Acquisition Act, Chapter 20:10 (Revised Edition 1996)
Forest Act, Chapter 19:05 (Revised Edition 1996)

Natural Resources Act, Chapter 20:13 (Revised Edition 1996)
Communal Land Act, No. 20 of 1982

Communal Land Forest Produce Act, No. 20 of 1987
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Traditional Leaders Act, Chapter 29:17

National Parks and Wildlife Act 1975 (amended 1982)

Prime Minister’s Directive, 1984

Rural District Councils Act 1988

Mines and Minerals Act, revised 1996

Agricultural Land Settlement Act, 1969

Rural Lands Act, 1963, revised 1973

National Land Policy Framework Paper (Discussion Paper), November 1998
National Land Policy Draft, 1999

Government of Zimbabwe Forestry Policy Statement (undated)

Presidential Powers (Temporary Measures) (Land Acquisition) Regulations 2000 (under
Cap 10:20)

Constitution of Zimbabwe Amendment (No. 16) No. 5 of 2000.
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INTRODUCTION

This paper represents one of four theme reviews commissioned by IUCN
towards building a comprehensive profile on the subject of community
involvement in forest management in eastern and southern Africa.

It addresses the function of property relations in community involvement in
forest management. It has been written by Liz Alden Wily, a land tenure and
community forest management specialist based in Nairobi, assisted by Sue
Mbaya, an environmental scientist, in Harare.

THE APPROACH

In mid-1999, a list was prepared of thirty or so aspects of tenure that needed
investigation in order to gain an accurate picture as to how rights in land
support or constrain community involvement in forest management. Contact
was made with more than thirty persons from Djibouti to Madagascar, inviting
them to contribute attributed responses or papers. With a couple of exceptions,
this approach met with little success. From what was intended as a speedy
review, building upon the knowledge of others, became of necessity a study of
primary sources — the laws, policies and related documents en-framing land
and related forest rights throughout the region.

Ultimately this served our purpose well. The law most precisely reflects
property relations and State-people relations in matters of governance and
management. Widespread changes in constitutional, land, forest and
administrative law at this time reflect and embody the direction of changes
occurring at the turn of century.

The mode of this is study is comparative, with continuing examination of
commonality and difference in the handling of property rights in respect of
rural community. To facilitate reference, main facts are periodically presented
in table form. ANNEXES provide more detail and examples.

THE STUDY AREA

It is regrettable that the countries of eastern and southern Africa are unevenly
covered, depending upon information available. Burundi, Angola and the
Democratic Republic of Congo are not covered. Occasional reference is made to
Rwanda, and Ethiopia and Eritrea although they are not strictly speaking in the
region. These twelve countries provide the core of the study: Tanzania,
Uganda, Kenya, Mozambique, Namibia, Zimbabwe, Zambia, Malawi,
Botswana, Swaziland, Lesotho and South Africa.

THE SUBJECT

World-wide, the subject of this IUCN review series is community involvement
in forest management, hereafter CIFM.

Community, forest, and management may be diversely meant and understood and
the meaning of involvement even more so. Land tenure is a complex subject.
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Accordingly this paper provides a rather more lengthy setting than might
otherwise have been the case.

Briefly, forest (the most easily described) is used throughout as embracing all
forms of woody biomass, save that growing on farms. This means that it
includes forest types from moist montane to dry, open woodlands and coastal
mangroves. Although most forests in the region are woodlands the generic
term forest is used. Forest, rather than trees, and forest tenure, rather than
individual tree tenure, is the focus.

Reference to community is obversely implied, here narrowed to mean only those
people who live in or near forests. Forest adjacency has come to form an
important construct in considerations as to the level of tenurial interest and
forest product dependency. Proximity is alone an obvious determinant as to
who may be most effective in forest management and on a sustained basis.

The meaning of land and its possession, or tenure may be as cursorily defined
here, for this is elaborated throughout the paper. Land obviously provides a
home place and the primary means of production in predominantly agrarian
sub-Saharan Africa. Often it represents the only capital wealth of the
household, is the sphere into which most labour is invested, and new wealth,
such as it is, accumulated and transferred to the next generation.

Forest land is frequently within the socio-spatial and tenurial sphere of the
household and especially, the community. The manner in which this land is
secured by households or community, and the way in which the state
recognises and protects this right, is of fundamental concern to forest-local
communities. The source from which the state operates its policies and practice
as to land including forest land - even that held in customary ways - is state law,
and state land law in particular.

The question which this study seeks to answer is this:

how far may forest-local people in the region secure rights of access, rights of
management, rights of jurisdiction and rights of ownership over forests in
their locality?

These are topical concerns of modern forest management. At the beginning of
the new millennium, Governments throughout the world acknowledge forest-
local community as an important factor in forest security and in some states, as
the central factor. Broadly, their participation is now sought. This marks a
change from the dominant position of the last century in which local people
were posed as an enemy of conservation, and strategies centred upon
constraining their access or control. As will be shown in this study, the
withdrawal of prime forest estate from local jurisdiction represented the centre-
piece of colonial and post-Independence forest strategies. Much of the recent
reconsideration of the role of local people in forest management has its origins
in recognition of this strategic failure.

In the last decades of the century, inadequate manpower and finance in the face
of growing populations and pressure upon resources was routinely identified
as the cause of the failure of forestry departments to halt the dramatic loss of
forests, and more money and manpower were advocated as the solution. In
time it became clear that the structural regime within which forest protection
and development is posed was fundamentally flawed and needed reform.
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Without exception, the relationship of state and people in respect of forests is
slowly becoming the centre-ground of change. Social or community forestry
names the change. To varying degrees it reflects wider and more democratic
change in the way in which citizens participate in development and
governance. Changing property relations hold a pivotal place in this slowly
accruing social transformation.

THE HYPOTHESIS

At the beginning of the 21st century it is hardly necessary to posit that CIFM is
positive, useful or necessary. Practical involvement is widely underway.

The manner in which CIFM is pursued is more various, and hypothesis more
usefully posed. The parameters within which different approaches operate
range from experiences where CIFM is but consultative to cases where
involvement in forest management is community-based and directed. In the
former range of developments, communities are tending to play passive roles in
management and their involvement is being sought less to alter the regime than
to secure local co-operation to it.

This review is primarily concerned with developments in the latter, more
ambitious range, and especially where controlling authority and sometimes
ownership of the forest, is directly vested in the community, as the foundation
upon which forest security may be built.

The founding hypothesis of this study is integral to this, that the ownership of
resources, and the ownership of rights in resources, rather than the right to
access resources, is the realm in which community involvement will be most
effective. It is also the realm in which the utility of community involvement will
be most rigorously tested. It is our argument that community propriety over
forest resources will of necessity come to form a more and more central
foundation of 21st century natural resource management.

Our position is that forests not only are helped by, but require the vested
interest of surrounding local communities if they are to survive, and that the
most potent vested interest of all is to have acknowledged tenure over the
forest. Only where this may not be achieved, will recognition of local
guardianship (controlling management authority) have the same impact.
Devolutionary strategies accordingly become a priority.

Where new thinking and practice will be most productively focused in the early
decades of this century, is not if this should be so, but how best and safely to
make it so.

THE STUDY

The study is presented in five chapters. Chapter One, Forests & Communities,
provides background on the resource itself, overviews the direction in changing
forestry laws and critiques current CIFM initiatives in the region.

Chapter Two, The Tenure Environment, explores the socio-legal conditions
within which rural rights to land are lodged, and the sometimes dramatic
changes which are today affecting these through constitutional and land
reform.
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Chapter Three, Tenure Constraints & Opportunities, identifies and examines the
factors which most directly determine whether or not forest-local communities
already do or do not, could or could not, become forest owners, or custodians.

Chapter Four, Forest Constraints & Opportunities, examines how far new forest
policies and legislation provide a meaningful new foundation for CIFM.

Chapter Five brings together conclusions under the heading Community — the
Ultimate Issue.

Finally, it is acknowledged that the study is not short and unlikely therefore to
be widely read in full. Nonetheless, we have chosen to retain the detail here, in
text, tables and annexes. Our reasoning is that this volume is a potential source
book. We hope that readers will find themselves able to refer to it to concrete
information.

More particularly, we hope that developments in this field will so rapidly
proceed that this volume will serve as a benchmark against which progress
towards a significantly community-based forest future may be positively
measured in years to come.
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A Guide to Basic Tenure Terms
Tenure the holding of rights or interests in landed property
Ownership  the possession of those rights or possession of the land itself

Landholding used to cover both cases where the land itself is owned and cases where
only rights or interests in the land are owned

Law covers laws passed by national parliaments (statutory law, or state law)
and law developed and followed through traditional means (customary
law)

Statute, Act, Ordinance, Decree, Proclamation
types of laws passed by national law-making bodies (usually
Parliaments or National Assemblies)

Bill a draft law, before it is enacted by the legislature

Legal Notice, Regulations
subsidiary rules made under a law, usually by a Minister, given powers
in the main Act to make such regulations and to issue these in a Legal
Notice in the Government Gazette

Gazettement the official announcement of a rule or law in the Government Gazette
(the official information outlet for the government)

Freehold an English form of landholding, which provides for a person/s to hold
absolute rights or interests in the land (not necessarily the land itself)

Leasehold another English form of landholding, more varied in the kind of rights it
provides and generally for a limited term (number of years) and in
which a landlord holds the ultimate rights in the land

Mailo a form of landholding unique to Uganda involving a particular form of
tenancy arising out of colonial law

Granted Right of Occupancy
a tenure form unique to Tanzania (but with origins in the colonial land
law of Nigeria)

Radical title  an English law concept which expresses ownership of the land itself.
Also known as primary or root title

Communal land an area of land which is held either in common by a group of
people, or land which has two or more levels of ownership, with one
person having the right to allocate, and those allocated, having the right
to occupy and use the land. Has been used (largely incorrectly) through
much of 20t century to imply un-owned land to which any person has
access

Common property an area of land owned jointly by members of a group or
community through customary law

Communal Lands  geographically defined areas in Zimbabwe & Namibia where
customary tenure legally operates but as subordinate to national land
laws which may invalidate rights at any time. Radical title of these lands
vested in the Zimbabwe President and the Namibian state

Trust Lands  as above, but in Kenya and where the land is vested in County Councils
as trustees for the occupants although administered by the central state
(Commissioner of Lands)

Customary Lands  as above, but in Malawi with the state as trustee
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Tribal Lands

Deeds

Titles

Registration

Register

Alienation

customary lands in Botswana but with title vested in autonomous
District Tribal Land Boards, guided by state law as to how they allocate
land

paper documents recording mainly sales or other transfers of land

a paper certificate which records the owner of a particular piece of land
and the kind of ownership of rights in that land

the process of formally recording rights in land

the most authoritative evidence of who owns rights in which estate (i.e.
more authoritative than a Title Deed), kept in a Land Registry

the act of allocating land or rights in the land in perpetuity

Eminent domain the right the state awards itself in order to be able to appropriate

private property

Expropriation the act of taking land legally but without giving compensation. Usually

only applied during war or emergency

Compulsory acquisition the more common act by the state of taking land, by

paying for the value of the land, and/or the developments on the land,
or by giving the owner alternative land

Chapter (Cap.) chapter of the official body of national laws of that country usually

dealing with a certain sector such as Land, Mining, Water

Section, Clause, Article

different terms used to denote a numbered part of the law.
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PART 1: THE SETTING

This part comprises two chapters; Chapter One, Forests & Communities and
Chapter Two, The Tenure Environment. The first establishes the resource setting
and in particular the kind of developments already underway involving forest-
local communities in the management of forests. Chapter Two examines the
legal framework through which rights in land are recognised and exercised in
the region. The main focus is upon current reform in these parameters.

Chapter One: FORESTS & COMMUNITIES

I THE RESOURCE AND ITS MANAGEMENT

1 FORESTS

Six points are made about the forest resource in Eastern and Southern Africa at
the turn of the century. First, it is immense, embracing some 200-300 million
hectares and accounting for upwards of a third of the total land area of a good
number of countries. However as illustrated in TABLE 1.1, few states have
reliable data and estimates may vary dramatically.

Second, forest broadly refers to (and is used here) to embrace the full range of
woody biomass resources from moist montane forest to dry open canopy
woodlands and coastal mangroves. It also includes exotic plantation estate,
significant in several countries and relevant given that community involvement
in forest management extends into the plantation sector in some cases
(Tanzania, Uganda). On-farm woodlots are not included, although on-farm
planting is beginning to add to the overall woody biomass of the region.*

Third, by far the greater proportion of forest in the region is natural forest,
mainly of the drier woodland category. Those of moist or montane character,
which the term forest conventionally invokes, account for a mere three million
hectares of the total resource, confined mainly to East African states.?

Fourth, woodland itself is of diverse types. The most significant is miombo
amounting to more than two million square kilometres, extending from
Tanzania® and southern Zaire in the north, to Zimbabwe and Angola in the
south and west.* The dominant species are important timber providers, but
miombo is just as famed for its multiple services, providing important spheres
for grazing, wildlife (and therefore hunting) and medicinal plants. Where the
landscape is hilly, miombo is central to water catchment for farmers and their
farms.

1 Holmgren et a. 1994 found that on-farm planting in wetter areas of Kenya has resulted in the area being more forested today than at any
time over the last hundred or so years, increasing woody biomass by an annual mean of 4.7 percent. Place et a. 1999 found a less marked
phenomenon in respect of Uganda and no such effect in Malawi.

2 Six main vegetation zones are routinely identified for the region as a whole, ranging from the vast Zambezian phytochorion to the tiny
Afromontane phytochorion in East Africa, most noted for its high level of floral endemism (FAO 1999).

3 Aremnantisland of miombo isfound in the Kenyan coastal forest of Arabuko-Sokoke.

4 Refer Campbell (ed.) 1996 for full review of miombo woodlands.
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Fifth, local determination as to what constitutes woodland varies. What are
more strictly bushlands are sometimes described as woodlands. Thus, the
forests of Somalia may embrace four or fifty percent of the total land area,
depending upon the inclusion of acacia, shrub and bush.® In Botswana, Kalahari
bushlands are sometimes classed as forest and sometimes not, rendering forests
either 21 percent or 46 percent of the total land area.

And sixth, and most important, the resource is disappearing. Few countries
have accurate data on the rate of loss.® Estimates vary from an annual loss of
three million hectares for one country,’” to three million hectares for the sub-
continent as a whole.® As important is acknowledged loss of quality within the
remaining estate itself, a decline routinely observed in most National
Environmental Action Plans (NEAP) and Forest Policies. The loss of valuable
flora and fauna species is also regularly observed.®

Forest loss proceeds from obvious immediate causes; uncontrolled clearing for
settlement and farming to meet the needs of rapidly growing populations and
the demand for tradable products, excessive timber extraction and increasingly,
charcoal production. Not all loss is illegal or unregulated. Even demarcated
forests (reserves) may be subject to revocation. The latter has been marked in
Kenya where 400,000 ha of prime forest estate had been degazetted for often
private farming and other interests.® Later, institutional and legal factors
supporting forest loss will be examined.

5 GTZ, undated, which records data varying from 9 to 26.3 million hectares of forest.

6 Malawi ‘boasts' the highest rate of forest depletion in Southern Africa at a loss of two percent annually (Mauambeta, 2000) which the
National Forestry Policy 1996, suggests may extend beyond 2.8 percent. GoM 2000 refers to a loss of 41% of forest cover since 1972.
Tanzania estimates an annual loss of up to half a million hectares (National Forest Policy 1998). Much of the small forest areain Rwanda
disappeared as a result of the civil war and post-war clearing of plantations for resettlement schemes (Blarel 1994, RISD 1999). Lukama,
2000 gives an annual rate of forest clear